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PEEFACE. 


Thb  ensuing  work,  treating,  as  it  does,  of  contracts  of  purchase  and 
sale,  letting  and  hiring,  borrowing  and  lending,  agency  and  partnership  ; 
and  of  the  rights  and  liabilities  of  landlord  and  tenant,  workman  and  em- 
ployer, master  and  servant,  and  apprentice,  principal  and  agent,  and 
surety,  husband  and  wife,  joint  stock  companies,  shipowners  and  ship- 
masters, innkeepers,  carriers,  infants,  lunatics,  &o.  &c. ;  and  the  stamping 
and  legal  authentication  and  interpretation  of  contracts,  will  be  found 
useful,  it  is  hoped,  to  suitors  in  the  New  County  Courts. 

It  is  unnecessary  to  dilate  at  length  upon  the  vast  importance  of  the 
law  of  contracts,  upon  its  intrinsic  excellence  and  merits,  and  the  advan- 
tage of  an  acquaintance  mth  its  general  rules  and  principles  to  every 
man  of  business,  as  well  as  to  the  professed  lawyer.  From  a  cursory 
glance  at  the  contents  of  the  present  volume,  it  will  be  abundantly  evident 
that  there  are  few  mercantile  transactions  that  can  be  entered  into  and 
condacted  with  safety  without  some  knowledge  of  the  subjects  therein 
treated  of.  In  Germany  and  Holland  the  study  of  the  law  has  long  con- 
stituted an  essential  branch  of  a  liberal  education ;  and  it  is  surprising, 
that  in  a  commercial  country  like  our  own,  so  little  attention  should  be 
paid  by  the  public  at  large  to  the  science  of  jurisprudence,  or  at  all  events 
to  those  general  rules  and  principles  of  our  ancient  and  excellent  common 
law  which  regulate  and  control  the  ordinary  intercourse  of  mankind,  and 
define  and  ascertain  the  lights  and  liabilities  of  parties  under  the  varying 
events  and  circumstances  of  daily  life. 

There  is  scarcely  an  individual  of  any  property  or  station  in  the  country, 
who  does  not  every  week,  nor  any  mercantile  man  who  does  not  every  day 
of  the  week,  nay  every  hour  of  the  day,  contract  the  obligations,  or  acquire 
the  rights^  of  a  buyer  or  seller,  of  a  hirer  or  letter  to  hire,  of  a  debtor  or 
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creditor,  of  a  borrower  or  lender,  of  a  depositor  or  depositary,  of  a  commis- 
sioner or  employer,  of  a  receiver  or  agent,  or  trustee ;  and  it  is  absurd,  as 
well  as  dangerous,  for  a  man  to  contract  obligations,  and  acquire  rights,  of. 
which  he  has  no  just  or  accurate  perception,  and  involve  himself  in  liabi- 
lities and  responsibilities,  without  knowing  the  nature  and  extent  of  them. 
There  was  a  period  in  the  history  of  this  country  when  a  knowledge  of  the 
law  was  considered  an  essential  part  of  education ;  and  Sir  John  Fortescue 
tells  us,  that  in  his  time  there  were  in  the  inns  of  court  two  thousand  stu- 
dents, the  sons  of  knights  and  barons,  who  were  placed  there,  not  to  be 
thoroughly  learned  in  the  law,  or  to  get  their  living  by  its  practice,  but  to 
be  fitted  for  the  exercise  of  tbeir  duties  in  private  life  as  noblemen  and 
gentlemen.  Lectures  and  readings  on  jurisprudence  have  recently  been 
revived  in  the  inns  of  court,  and  some  attempt  has  been  made  to  recom- 
mence the  teaching  of  the  law  as  a  science,  in  localities  where  it  has  long 
been  practised  only  as  an  art ;  but  there  seems  little  reason  to  expect  in 
these  times  a  revival  of  the  glory  and  splendour  of  ancient  days.  * 

It  is  a  popular  notion,  that  the  law  of  England  is  a  mere  collection  of 
positive  rules,  the  knowledge  of  which  is  desirable  so  far  only  as  it  may  be 
conducive  to  immediate  interest,  or  may  furnish  the  means  of  professional 
employment  and  remuneration  ;  but  however  correct  this  notion  may  be  as 
regards  certain  branches  of  the  law,  it  certainly  is  not  true  with  reference 
to  the  law  of  contracts,  which  is  not  founded  upon  any  positive  or  arbi- 
trary regulations,  but  upon  the  broad  and  general  principles  of  universal 
law. 

Frequent  reference  will  be  found  in  the  ensuing  pages  to  the  pandects 
and  institutes  of  Justinian  and  the  great  body  of  the  Roman  law,  which  is 
so  richly  stored  with  general  rules  and  principles  illustrative  of  the  law 
of  contracts  ;  and  where  there  is  so  ''  surprising  an  uniformity  "  with  the 
decisions  of  our  own  courts  of  justice  as  to  have  induced  many  writers  to 
suppose  that  all  the  leading  rules  and  principles  of  the  common  law  have 
been  borrowed  from  the  civil  law.  In  several  instances  this  has  undoubt- 
edly been  the  case — sometimes  avowedly,  and  sometimes  without  any  ac- 
knowledgment having  been  made  by  the  judges  and  jurists  who  have  re- 
sorted to  that  vast  mine  of  legal  knowledge  and  storehouse  of  principles, 
for  reasons  for  their  decisions,  or  for  the  resolution  of  their  doubts.  But  in 
the  great  majority  of  instances  it  is  quite  evident  that  the  uniformity  of 
principle  and  decision  has  arisen  from  the  uniformity  of  circumstances ; — 

*  The  seal  of  the  Benchers  of  the  Inner  Temple  in  the  promotion  of  legal  education  may  be 
doubted,  since  they  still  continue  the  objectionable  practice  of  remoying  Tolumes  of  reports  and  law 
tnatisei  ftma  the  library  to  their  own  private  chambers,  and  there  detain  them  for  days  and  weeki. 
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that  similar  causes  have  produced  Bimilar  e£fects,  and  that  the  same  con- 
dusionSy  founded  on  natural  reason  and  justice,  have  naturally  been  de- 
duced by  learned  and  just  men,  from  the  same  premises.  The  law  of  con- 
tracts may  justly  indeed  be  said  to  be  a  uuiyersal  law  adapted  to  all  times 
and  races,  and  all  places  and  circumstances,  being  founded  upon  those 
great  and  fundamental  principles  of  right  and  wrong  deduced  from  natural 
reason  which  are  immutable  and  eternal,  and  present  ''  a  striking  unifor- 
mity among  all  nations,  whatever  seas  or  mountains  may  separate  them, 
or  how  many  ages  soever  have  elapsed  between  the  periods  of  their  exist- 
ence,*' being  "  widely  different  from  those  laws,  which  proceeding  merely 
from  positive  institution  are  consequently  as  various  as  the  wills  and  fancies 
of  those  who  enact  them."  * 

In  the  worst  period  of  Boman  history,  and  under  the  most  corrupt  and 
vicious  of  the  emperors,  the  seats  ofjusticewerefiUedby  jurists  of  integrity 
and  profound  learning,  and  "  the  purest  materials  of  the  code  and  pan- 
dects are  inscribed  with  the  names  of  Caracalla  and  his  ministers."  It  has 
been  observed  by  modem  writers,  that  the  laws  of  the  Romans,  if  closely 
and  attentively  studied,  will  be  found  to  form  a  more  interesting  part  of 
their  history  than  their  victories  and  their  conquest's.  Cicero,  indeed,  re- 
commends them  to  the  notic^  of  his  countrymen  as  containing  a  faithful 
portraiture  of  ancient  manners,  and  as  inculcating  the  soundest  principles 
of  morals ;  and  in  these  days  they  may  be  resorted  to  with  advantage  by 
all  who  are  desirous  of  investigating  the  true  sources  of  juridical  science, 
and  studying  the  grounds  and  reasons  upon  which  all  civil  laws  are 
founded.  It  is  not  by  treasuring  in  the  memory  a  string  of  positive  enact- 
ments or  arbitrary  rules ;  but  by  the  study  of  general  principles,  or  as 
Littleton  saith,  by  the  arguments  and  reasons  of  the  law,  that  a  man  shall 
come  to  the  certainty  and  the  knowledge  of  the  law,  "  for  the  law  is  un- 
known to  him  that  knoweth  not  the  reason  thereof."  t 

A  large  portion  of  the  commendation  so  frequently  bestowed  upon  our 
civil  law  undoubtedly  belongs  to  the  honesty  and  integrity  of  its 
administration  amongst  us,  for  whatever  may  be  the  instrinsic  merits  of  a 
law,  however  well  it  may  read  in  the  statute  book,  or  look  upon  paper,  it  is 
a  dead  letter,  or  worse  than  useless,  unless  it  is  well  and  faithfully  adminis- 
tered. The  machinery  of  our  jurisprudence,  guided  as  it  is  in  this  country 
by  upright,  independent^  and  incorruptible  judges,  moves  silently  but 
surely  onward,  securing  the  rewards  of  industry,  and  the  safe  tenure  of 

*  Sir  WiDiam  Jones.    Introduction  to  tho  speecbof  of  iBseui. 

t  Co.  Litt.  895. 
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THE  LAW  OF  CONTRACTS, 
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PREOMINABY  OBSEBVATIONS  ON  DEEDS  AND  SIMPLE 

CONTRACTS. 

The  law  of  England  recognizes  and  enforces  two  great  classes  of  con- 
tracts, whose  legal  incidents  and  peculiarities  are  widely  different ;  that  is 
to  say,  DEEDS  or  contracts  by  specialty ,  which  are  contracts  in  writing, 
signed,  sealed,  and  delivered  hy  the  parties  to  them;  and  contracts  hy 
parol,  or  simple  contracts,  which  are  made  either  hy  word  of  mouth  or 
are  inferred  firom  the  silent  language  of  men's  conduct  and  actions,  or  are 
put  into  writing  and  signed  hy  the  parties  to  them,  but  are  not  sealed  and 
delivered. 

The  execution  of  a  deed  or  contract  under  seal  is  one  of  the  most 
solemn  and  authentic  acts  in  law  that  a  man  can  perform.  No  cause, 
motive,  or  consideration,  (except  in  the  case  of  certain  deeds  firamed  to 
pass  estates  in  land  under  the  statute  of  uses,  presently  noticed  (a),) 
beyond  the  mere  will  of  the  executing  party,  is  necessary  to  give  it 
validity,  and  no  one  can  be  permitted  (except  on  the  ground  uf  fraud  or 
deceit)  to  aver  or  to  prove  anything  in  contradiction  to  what  he  has 
solemnly  and  deliberately  avowed  by  deed.  ^'  Where  the  contract  is  by 
deed,  the  cause  or  consideration  is  not  inquirable,  nor  is  it  to  be  weighed, 
but  the  party  ought  only  to  answer  to  the  deed,  and  if  he  confesses  it  to 
be  his  deed,  he  shall  be  bound."  (b) 

A  simple  contract  is,  on  the  other  hand,  of  a  much  inferior  nature  to, 
and  has  much  less  force  and  efficacy  than,  a  deed.  It  does  not,  like  the 
latter,  propria  viyore,  constitute  and  create  an  immediate  obligation,  but 

(a)  Poft  p.  14, 16.  809 ;  Smith'i  leading  caacs,  toL  ii.  p.  456. 

ib)  Plowd.  aig.  Shtkrinifion  t.  Strotton,  Plowd. 
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presents  merely  a  mode  of  evidence,  and  cannot  be  enforced  unless  it  is 
founded  upon  some  good  or  valuable  consideration,  (c) 

An  admission  or  acknowledgment  of  any  matter  of  fact,  authenticated 
only  by  the  signature  of  the  party  making  it,  may  be  denied  and  contro- 
verted by  extrinsic  testimony ;  but  if  the  written  admission  be  sealed  and 
delivered  as  a  deed,  the  party  is  at  once  estopped  from  disputing  it.  Thus 
an  acknowledgment  of  a  debt,  or  of  the  receipt  of  money  or  goods,  or  the 
statement  of  the  consideration  for  a  simple  contract,  aflELrmed  only  by  the 
signature  of  the  party,  is  evidence  only  of  the  debt  or  of  the  act  of 
payment^  or  of  the  existence  of  the  alleged  consideration,  it  may  be  contra- 
dicted by  opposite  evidence,  and  there  is  no  legal  objection  to  the  party's 
showing,  if  he  can,  that  the  acknowledgment  or  statement  is  false ;  (d) 
but  if  such  acknowledgment  be  sealed  and  delivered  as  a  deed,  he  is  at 
once  (if  no  fraud  or  deceit  has  been  practised  to  obtain  the  admissioii,) 
concluded  by  his  own  deed,  and  cannot  be  permitted  at  common  law  to 
dispute  the  debt  or  contradict  the  payment  or  statement,  (e) 

A  gratuitous  release  of  a  debt  made  verbally  or  by  writing,  authenticated 
only  with  the  signature  of  the  party,  has  no  intrinsic  operation  as  a  release 
of  the  debt ;  it  is  totally  inoperative,  unless  something  has  been  given  or 
done  as  the  consideration  for  it;  (/)  but  if  the  release  be  made  by  deed, 
it  at  once  destroys  and  aunuls  the  pre-existing  claim  or  obligation  operating 
proprio  vigore  as  a  direct  discharge,  totally  independent  of  extrinsio  cir- 
cumstances, (y) 

In  most  countries,  and  under  most  systems  of  jurisprudence,  certain  forms 
and  solemnities  have  been  wisely  established  for  the  purpose  of  binding  men 
finally  and  conclusively  to  the  truth  and  good  faith  of  their  acts  and  repre- 
sentations, and  for  the  due  authentication  and  establishment  of  contracts. 

By  the  Boman  or  civil  law,  all  gratuitous  promises  and  engagements, 
where  no  earnest  was  given  to  bind  the  bargain,  or  where  the  engagement 
was  all  on  one  side,  nothing  being  contracted  to  be  done  or  performed  on 
the  other,  were  required  to  be  ratified  or  confirmed  in  a  certain  prescribed 
form,  in  the  presence  of  a  magistrate  or  public  officer,  in  order  that  men 
might  not  be  caught  by  rash  expressions^  and  drawn  unawares  and  without 
sufficient  deliberation  into  serious  engagements,  {h)     The  gratuitous  pro- 

(c)  Poet  ch.  ii.  ehttter  and  Salford  Company,  2  B.  &  Ad.  544 ; 

{dj  Skaif€  y.  Jactton,  8  B  &  G.  428  ;  Lamr  Harding  ▼.  AmbUr,  8  H.  &  W.  279;  OoodHtU 

pon  ▼.  Coole,  6  B.  &  Aid.  611  ;  Chavtt  t.  Kty,  ▼.  Bailey,  Cowp.  601,  Go.  Litt  852 ;  Caritr  t. 

8B.&  Ad.  818;  BerkUyy,  Wading,  1  k^  Sl  /am««,18M.&W.88;.Bai«rT.I>fiMy,lB.&G. 

E.  88 ;  Farrar  ▼.  HtUekinwn,  9  Ad.  &  E.  641 ;  707. 

Cowper  ▼.  OarbeU,  13  M.  &  W.  88.  (/)  Lodgt  t.  Dieat,  8  B.  A  Aid.  611,  615. 

(«)  PinnelCt  caae,  5  Go.  117  a.  117  b ;  Lain-  (v)  Go.  Litt.  212.  b.,  poit  chap.  8. 

ton  y.  Tremere,  1  Ad.  &  E.  792;  ffiU  y.  Man-  (A)  PerezH,  pnelect  p.  71. 
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mise  or  undertaking  not  clothed  with  the  prescribed  formalities,  {verbis 
proMcripiis  solemnibua  vestiia,)  was  called  a  nudum  pactum,  or  naked 
engagement,  and  could  not  be  enforced,  for  it  was  thought  beHer,  we  are 
told,  to  let  such  contracts  rest  upon  the  mere  integrity  and  good  faith  of 
the  parties  who  contracted  them,  than  to  subject  them  to  the  compulsory 
antiiority  of  the  law ;  (i)  but  whenever  the  contract  or  promise  was  pro- 
perly authenticated  under  magisterial  sanction,  it  became  legally  binding, 
and  capable  of  sustaining  an  action,  whatever  might  have  been  the  original 
cause,  motive,  or  inducement  for  the  making  of  it.  (k) 

The  highest  and  most  authentiG  contract  known  to  the  civil  law,  was 
called  a  stipdlation  ;  it  was  entered  into  before  the  magistrate  or  public 
officer,  through  the  medium  of  interrogatories  and  answers  calculated  to 
explain  the  nature  and  extent  of  the  undertaking,  to  put  the  parties  enter- 
ing into  it  on  their  guard,  and  to  show  it  to  be  their  mature  and  deliberate 
act.  (/)  A  solemn  contract  of  this  nature  could  not  afterwards  be  impeached, 
except  on  the  ground  of  fraud  or  deceit ;  and  could  not  by  the  civil  law  be 
released  or  discharged,  except  by  an  equally  solemn  proceeding,  conducted 
by  question  and  answer  before  the  magistrate  or  public  functionary,  called 

an  ACCBPTILATION.  (m) 

The  civil  law  did  not  consider  the  circumstance  of  the  contract  or 
undertaking  being  put  into  writing  equivalent  to  the  verba  eolemnia,  or 
stipulation.  The  written  promise,  or  acknowledgment  or  note,  amounted 
only  to  evidence  of  the  fact  or  transaction,  and  might  be  avoided  and  ren- 
dered nugatory  by  extnnsio  testimony.  Thus  the  obligatio  literarum,  or 
written  acknowledgment  of  a  debt,  did  not  induce  a  complete  nor  even  in 
some  cases  a  presumptive  obligation.  It  might  be  bad,  because  the  cirr 
cnmstaaoes  giving  rise  to,  or  constituting  the  debt,  or  forming  the  con- 
sideration for  the  acknowledgment  or  undertaking,  were  not  stated  and  set 
forth  upon  the  face  of  the  written  document ;  {n)  and  these  circumstances 
and  the  consideration  when  set  forth,  might  in  all  cases  be  contested  within 
a  certain  time. .   Thus  in  the  case  of  a  written  acknowledgment  of  a  loan. 


(t)  Ftii.  Comment,  de  Initit  Hb.  8,  tit  14, 
pu  669,  ed.  1765. 

(»)  IKUb.  8.  flb  wrbomm  Migaltio%ihu»,^X. 
16,  p.  677.     Cod.  Hb.  7,  tit.  62, 6.  ed.  Gothofred. 

(0  Nimimm  leges  B4>maiuB  ex  nndA  oonven- 
tione  neminem  obugari  volaenint,  ne  qtudecnm- 
qne  pramieBiim,  et  Mimo  aepe  inconsaItiu>  nuigis 
qmn  ex  Toluntate  profidscens  neceintate  jurii 
pramittentem  iIUgaRt,  et  litium  qnoque,  nt  opinor 
pOBodendttiim  emtk ;  led  ezcogitata  eet  conren- 
tie  certo  mode  et  fezma  concipienda  celebranda- 
qae,  qaui  delibenti  aaimi  oeitum  lignum  este 
ToliHnait;   et  ez  qui  certo  jure  actio  compe- 


teret;  qiiam  oonventionem  niPVLATioim  dix- 
erant.  Vinniut  ut  Bup.  lib.  8,  tit  16,  p.  677. 
Stipulatiovis  introdnoendie  ratio  luec  una  fbit, 
at  diflcenii  posaet,  an  promisno  temere  effuaa,  an 
vero  contnlto  conoepta  etset  Perezii  praelect.  2, 
p.  71. 

(«)  Vin.  p.  677.  Dig.  lib.  45.  tit  1. 
Cod.  Ub.  8,  tit  88,  44.  Dig.  lib.  46,  tit  4. 
Initit  lib.  8,  tit  80.  Pandect,  lib.  60,  tit  17. 
art  6,  par  Pcthier,  voL  6,  p.  264. 

(a)  Vinniiu,  torn.  2,  Ub.  8,  tit.  22,  p.  785, 
786. 
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an  exception  de  non  numeratd  pecunid,  i.  e.  an  exception  of  money  not 
paid,  might  be  brought  within  two  years,  which  would  put  the  lender  upon 
proof  of  the  fact  of  the  loan ;  and  after  the  expiration  of  two  years,  the 
fact  might  still  be  contested,  but  the  whole  burthen  of  the  proof  was  then 
thrown  upon  the  party  striving  to  impeach  the  written  acknowledgment, 
and  show  its  falsehood,  {o)  If,  however,  the  acknowledgment  was  made 
in  the  prescribed  form  before  the  public  functionaries,  it  was  at  once  con- 
clusive, and  no  exception  could  afterwards  be  brought  against  it.  {p)  By 
the  intervention  of  a  stipulation,  the  written  contract  at  once  ceased,  the 
lesser  security  being  merged  in  the  greater,  {q) 

The  continental  nations,  acting  by  analogy  to  the  civil  law,  recognise  in 
general  two  classes  of  contracts  of  a  superior  and  inferior  nature,  the  one 
being  public  authentic  acts,  ratified  and  confirmed  before  witnesses,  or  in 
the  presence  of  a  magistrate  or  a  notary  public,  or  a  registrar  or  judge  ; 
the  others,  private  acts,  which  are  entered  into  and  arranged  between  the 
parties  themselves,  without  witnesses,  and  without  the  ministry  or  authen- 
tication of  any  public  officer.  The  publicly-authenticated  contract  carries 
with  it  full  credit,  ('*  fait  par  bit  mime  plein  foi")  but  the  private  act 
may  be  questioned  and  contradicted,  and  requires  some  cause  or  consi- 
deration for  its  compulsory  fulfilment,  (r) 

The  force  and  validity  of  contracts  depend  in  our  own  law  upon  analo- 
gous rules  and  principles.  A  mere  gratuitous  promise  cannot,  as  will  pre- 
sently be  shown,  be  enforced,  unless  it  is  authenticated  and  established  by 
writing  under  seal.  "  Such  a  promise  or  undertaking  may  be  morally 
good,  but  it  requires  ascertainment,  and  our  courts  therefore  will  not  enforce 
it ;  unless  it  is  ascertained  and  established  by  the  very  highest  evidence 
prescribed  by  the  law,  and  that  is  by  a  solemn  and  formal  contract,  sealed 
and  delivered  in  the  presence  of  witnesses. 

(o\  Vinniu*,  p  788.    Perez,  pnelect  lib.  4,  {0  lb. 

tit.  80.  (r)  "  L*obligation  mm  came  ne  peat  avoir 

(p)  Cod.  lib.  14,  tit.  80, 1 14,  ed.  0<4h<ifred,  aueuM  ffftL''    Code  Civile,  Liy.  8,  tit  8,  •.  4. 
p.  288.     Vinniw,  p.  788. 
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ON  DEEDS,  THEIR  REQUISITES  AND  ATTRIBUTES. 


Nature  of  a  Deed. — Formalities  neceuary  to  its  creation.-^^ealiiig  and  deliyeiy.— Antiquity  of  the 
aiitom  of  authentication  by  seal. — What  constitutes  a  sealing  and  deliTery.— -Delireiy  of  a  deed 
as  an  escrow. — Attestation  by  witnesses.— Deeds  inter  partes  and  deeds  poll.— Of  the  necessity 
of  stamps  on  deeds. — Inrofanent  when  necessary. — ^Begistiation. — Of  the  efiect  of  the  alteration 
of  a  deed  after  its  ezecution.^Deeds  requiring  a  consideration  in  equity.—  No  consideration  neces- 
sary to  giTe  effect  to  a  deed  at  common  law. 


Nature  of  a  Deed. — ^A  deed  is,  by  the  law  of  England,  analogous  to 
the  ancient  stipulation  of  the  civilians,  and  the  publicly-authenticated 
contracts  of  continental  jurists.  It  is  a  solemn  act,  by  which  the  parties 
manifest  their  positive  determination  to  enter  into  a  binding  and  conclu- 
sive engagement,  not  afterwards  to  be  impeached  or  questioned. 

"  Words,"  we  are  told,  *'  pass  fix>m  man  to  man  lightly  and  inconsi- 
derately ;  but  where  the  agreement  is  by  deed,  there  is  more  time  for 
deliberation :  for  when  a  man  passes  a  thing  by  deed,  first  there  is  the 
the  determination  of  the  mind  to  do  it ;  and  upon  that  he  causes  it  to  be 
written^  which  is  one  part  of  deliberation,  and  afterwards  he  puts  his  seal 
to  it,  which  is  another  part  of  deliberation ;  and  lastly,  he  delivers  the 
writing  as  his  deed,  which  is  the  consummation  of  his  resolution ;  so  that 
there  is  great  deliberation  used  in  the  making  of  deeds,  for  which  reason 
they  are  received  as  a  lien  final  to  the  party,  and  are  adjudged  to  bind  the 
party,  without  examining  upon  what  cause  or  consideration  they  were 
made.  As  if  I,  by  deed,  promise  to  give  you  20/. ;  here  you  shall  have 
an  action  of  debt  upon  this  deed,  and  the  consideration  for  my  promise  is 
not  examinable,  it  is  sufficient  to  say  it  was  the  will  of  the  party  who 
made  the  deed."  (a)  But  the  instrument  must  not,  of  course,  be  obtained 
by  fraud  or  deceit,  nor  impugn  any  of  the  rules  of  law  framed  and 

(a)  Plowden  arguemdo  Skmrington  t.  Strot-  Skuhriek  t.   Sainumd,    8   Burr.    1639,   1640. 

ton.  Plowd.l,p.808a.809;  Morle^r.BootXby,  Fonblanque  on  Equity,   vol.  I.  p.  844,  n.  a. 

8  Bing.  Ill,  112.   10  Moore,  404,  s.  c. ;   Fal-  2  Finch,  108, 110. 
htttM  T.  Ta^,  7.  T.  &.  477.  Mansfield,  C.  J. ; 
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establielied  for  the  protection  of  creditors  and  purchasers ;  and  ih^  parties 
must  be  of  fiill  age,  and  competent  to  contract. 

Requmtea  of  Deeds. — "  Every  deed  ought  to  have  writing,  seaUng, 
and  delivery ;  and  if  the  parties  be  illiterate,  it  ought  to  be  read  also." 
It  may  be  printed,  or  \?ritten  on  parchment  or  paper,  and  is  good  and 
valid,  although  it  mention  no  time  or  date,  or  place  of  making,  or  be 
dated  at  one  time,  and  delivered  at  another,  or  have  a  false  or  impos- 
sible date.  It  is  essential  only  that  it  be  sealed  and  delivered,  for  **  any 
agreement  in  writing  sealed  and  delivered  becometh  a  deed."  {b)  By  the 
common  law,  a  deed  may  be  written  in  any  hand,  or  in  any  language ; 
but  the  legislature  has  required  all  "  certificates,  patents,  charters,  bonds, 
records,  judgments,  statutes,  and  recognizances,"  to  be  written  in  the 
Enfflish  language,  {c) 

Sealing  <?/*  DEEDB.^-The  use  of  seals  for  the  authentication  of  contracts 
and  writings,  appears  to  have  been  almost  unknown  in  England,  prior  to 
the  Conquest.     Under  the  Anglo-Saxon  government,  contracts  and  written 
declarations  and  memorials  were  solemnly  ratified  with  the  sign  of  the 
cross,  in  the  presence  of  numerous  witnesses,  and  derived  all  their  force 
and  efficacy  from  their  publicity,  {d)     One  of  the  most  ancient  sealed 
documents  of  any  authenticity  in  England,  is  the  charter  of  Edward  tlie 
Confessor  to  Westminster  Abbey,  {e)     Edward  the  Confessor  was  brought 
up  in  Normandy,  and  the  custom  of  using  seals  is  said  to  have  been  intro- 
duced from  that  country  into  England,  and  to  have  become  general  shortly 
after  the  Conquest.     The  practice  appears  to  have  been  originally  derived 
from  the  far  East,  where  it  has  prevailed  from  the  most  remote  antiquity 
down  to  the  present  time.     In  the  Bible,  mention  is  frequently  made  of 
letters  sealed  with  the  king's  seal ;  {/)  and  we  are  told  that  "  the  writing 
which  is  written  in  the  king  s  name,  and  sealed  with  the  king's  seal,  can 
no  man  reverse."  {g)     From  the  book  of  Jeremiah  we  find,  that  writings 
under  seal  constituted  part  of  the  formalities  and  requisites  of  a  Jewish 
purchase  of  land.     ''  And  I  bought  the  field  of  Hanameel,  and  weighed 
him  the  money.     .     .     .     And  I  subscribed  the  evidence,  and  sealed  it, 
and  took  witnesses."     And  in  another  part  of  the  prophecies  we  are  told, 
that  "  men  shall  buy  fields  for  money,  and  subscribe  evidences,  and  seal 
them,  and  take  witnesses."  (/i) 

(6)  11  Co.  27,  b.  28,  a.    Co.  litt  171,  b.  (<)  Co.  Litt.  7  a.  ipeiikB  of  a  mo^  cbarter  as 

Shep.  Touch.  1,  ch.  4.  early  as  A  D.  966.    Vin.  Abr.  FaiU,  20. 

U)  4Qeo.2,c.2a.  (f)  1  Kingi,  c.  21 ;  toe  also  Daniel,  c.  6. 

((Q  Madax,  dissert  xzyi.  form.  Aogl.  p.  115,  (g)  Bsther,  c  S. 

181, 186, 176.    Spelman*t  Gloss,  p.  £28.    Ho-  (A)  Jeromiah,  c  82. 

Bast  Angl.  vol.  5,  p.  269,  col.  1. 


SBM.INO   AND   DELIVfiRY. 


Every  sheykh  and  governor  of  a  village  throughout  the  East,  has  at  this 
day  his  own  private  seal  and  signet,  with  which  he  seals  and  authenticates 
his  writings  and  decrees ;  (i)  and  it  is  prohable  that  the  common  practice 
of  using  seals  for  the  authentication  of  documents,  both  of.  a  public  and  a 
private  nature,  which  became  prevalent  in  different  parts  of  the  continent 
about  the  time  of  the  crusades,  was  originally  introduced  by  the  pilgrims 
fit>m  Jerusalem,  (i)  The  practice  was  brought  into  general  use  in 
England,  as  before  mentioned,  by  the  Normans  after  the  Conquest,  who 
caused  the  ancient  Saxon  contracts  and  writings  to  be  sealed  with  waxen 
seals  in  the  presence  of  witnesses,  and  gave  them  the  names  of  charters  or 

DEBD8."  (k) 

The  Norman  barons  and  knights  had  each  their  own  peculiar  seals, 
whereon  was  engraved  the  device  or  cognizance,  or  coat  of  arms  of  the 
bearer ;  (/)  and  we  are  told  that  a  seal,  as  well  as  a  military  girdle,  was 
granted  to  persons  of  noble  birth  when  they  came  of  age.  (m) 

If  a  msai  accidentally  lost  his  seal,  it  was  his  duty  to  give  public  notice 
of  the  fact,  to  put  people  on  their  guard,  and  prevent  them  from  being 
deceived  and  prejudiced  by  the  acts  of  parties  who  might  have  got  posses- 
sion of  the  seal,  and  made  use  of  it  without  the  authority  of  the 
owner,  (n)  "  If  a  man,"  says  Glanville,  "  acknowledges  the  seal  attached 
to  a  deed  to  be  his  own  seal,  he  is  bound  to  warrant  the  terms  of  the 
deed,  and  in  all  respects  to  observe  the  compact  expressed  in  the  deed  as 


(t)  Thronghont  the  East,  the  impresnon  of  the 

~  is  oonsidered  of  more  authenticity  than  the 
agn  manual.  **  A  person  writing  to  a  supeiior 
<»*  to  an  equal,  siffns  his  name  at  the  bottom  of 
the  latter,  and  ^aees  the  seal  immediately  to 
the  right  of  the  signature ;  but  if  he  particularly 
deshre  to  testify  his  humility,  he  places  it  beneath 
his  name."  Lane**  Arabian  Nights,  note  11, 
p.  26.  See  the  Arabian  Nights,  jHunrHf  as  to 
the  use  of  seals,  and  the  story  of  the  amorous 
lady  who  "  took  from  her  pocket  a  purse,  and 
drew  out  from  this  a  string,  upon  which  were 
the  98  seal  rings  *'  of  her  dififorent  loren ! 

{Jt)  Chirographorum  oonfectionem  Anglicanam 
(pm  antea  nsque  ad  Bdwardi  regis  tempera  fide- 
liom  pnesentinm  snbscriptionibus  com  crucibus 
aureis,  aliisque  sacris  signaculis  firma  fuenint, 
Nonnaani  condemnantes,  chirographa  chartas 
vocabant;  et  chartamm  firmitatem  cum  cere& 
impreasione  per  unius  cujusque  speciale  siqillitm 
anb  instHlatione  trium  yel  quatuor  testium  astan- 
timn  conficere  constituebant  In^ph,jp.  901. 
The  charter  or  deed  of  confirmation  of  William 
the  Conqueror  to  St.  Martinis  Church  at  Bath, 
has  a  magnificent  seal  attached  to  it.  Selden, 
Badmeri  Hist.  p.  166,  ed.  1623. 

(/)  Jhtad.  Antiq.  Warwickshire,  p.  972.  Du- 
frwu,  aloas.  torn.  8,  p.  864. 
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(m)  Faciemus  eum  habere  cartam  et  sigillum 
conani,  cum  ipse  illius  setatis  fiierit,  quod  terram 
tenere  possit  et  sigillum  habuerit.  SuUnlimetUa 
S*  Ludov.  Reg.  Fran.  lib.  1,  cap.  70,  71.  Mo- 
natt.  An^l.  torn.  1,  p.  810.  Selden  t  Titles  o/ 
Honour,  part  2,  chap.  5,  p.  651,  652.  "  £t 
quia  adhuc  Miles  non  cram,  ct  proprium  sigil- 
lum non  habebam,  quando  banc  ooncessionem 
fecimus  auctoritate  sigilli  Domini  patris  mei  car- 
tam istam  sigiDavimus."  ..."  Promisit 
quod  quamdto  Kiles  erit,  et  sigillum  habebit 
dictum  sigillum  apponet,"  &c.  D^fresne,  torn.  3, 
p.  864. 

(ft)  Memorandum  quod  publice  clamatum  est 
in  banco  quod  sioillttx  Benedict!  de  Hagham, 
cum  nno  capita  in  medio,  sub  nomine  suo,  in 
quacunque  manu  fuerit,  de  csetero  nullum  robur 
obtineat 

Mem.  quod  Hcnricus  de  Ferpoun  die  lunae  — 
Tenit  in  CanceUari^  apud  Lincolniam  et  publico 
dixit  quod  sigillum  amisit;  et  protestabatur 
quod  si  aliquod  instrumentum  cum  sigillo  suo 
post  tempus  illud  inveniretur,  consignatom  illud 
nullius  esse  valoris  vel  momenti  .... 

Joannes  B.  recognoTit  in  cancellarid.  regis  se 
amiftisse  bigillum  suum,  et  petit  quod  dicto 
siffillo  deinceps  non  h&beatur  fides.  Dugd.  Antiq. 
Warwick,  p.  673. 


8  ^         REQUISITES  AND   ATTRIBUTES  OF   DEEDS. 

contained  in  it  without  question  ;  and  it  is  to  impute  it  to  his  own  indis- 
cretion if  hd  incur  loss  hy^ negligently  preserving  his  own  seal."  (o) 

When  the  increase  of  trade  and  commerce  had  diffused  wealth  amongst 
the  inferior  classes  of  society^  the  use  of  seals  was  no  longer  confined  to 
the  great  lords  and  the  landed  gentry ;  the  rich  burghers  and  merchants 
of  the  towns  acquired  land,  and  made  grants  thereof  under  seal,  and 
adopted  any  kind  of  mark,  stamp,  or  device,  that  suited  their  pleasure 
or  convenience  as  their  seal  for  the  purpose  of  executing  deeds.  It  was 
held  that  a  deed  was  sufficiently  sealed  if  a  man  publicly  acknowledged, 
in  the  presence  of  witnesses,  that  the  seal  attached  to  the  deed  was  his 
seal,  although  the  seal  might  never  have  belonged  to  him,  and  might 
have  been  fixed  to  the  parchment  prior  to  its  engrossment;  and  this 
gradually  gave  rise  to  the  present  loose,  and  senseless,  and  unsatisfactory 
mode  of  authentication  by  seal.  The  safeguards  are  removed ;  but  the 
contract  retains  all  its  original  force  and  vitality,  (p) 

It  now  rarely  happens,  that  the  party  executing  a  deed  actually  seals  it 
with  his  own  hands,  or  with  his  own  seal.  The  seal,  which  is  usually 
some  old  wafer  stamp,  or  a  button,  is  fixed  or  compressed  on  the  deed  by 
the  person  professionally  employed ;  the  executing  party  merely  acknow- 
ledging, in  the  presence  of  witnesses,  the  seal  to  be  his  seal.  '*  If  a 
stranger  seal  a  deed,  by  allowance  or  commandment  precedent,  or  agree- 
ment subsequent  of  him  that  is  to  seal  it,  before  the  delivery  of  it,  it  is 
as  well  as  if  the  party  to  the  deed  did  seal  it  himself,  and  therefore 
if  another  man  seal  a  deed  of  mine,  and  take  it  up  after  it  is  sealed,  and 
do  deliver  it  as  my  deed,  this  is  said  to  be  a  good  agreement  to  and  allow- 
ance of  the  sealing,  and  so  a  good  deed.  And  if  the  party  seal  a  deed 
with  a  seal  that  is  not  his  own  seal,  or  with  a  stick,  (!)  or  'any  such  like 
thing  which  doth  make  it  a  print,  it  is  good ;  and  although  it  be  a  cor- 
poration that  doth  make  the  deed,  yet  they  may  seal  with  any  seal  besides 
their  common  seal."  (;) 

It  has  been  held  also  that  one  and  the  same  seal  may  be  the  seal  of 
half  a  dozen  persons  at  the  same  time.  Thus,  where  one  of  two  partners, 
in  the  presence  of  the  other,  and  'by  his  authority,  sealed  a  deed  for  them 
both,  but  there  was  but  one  seal,  and  the  seal  did  not  appear  to  have  been 
put  twice  upon  the  wax,  it  was  held  that  the  execution  by  the  one 
partner  operated  as  the  execution  of  both,  upon  the  authority  of  Lord 
Lovelace's  case,  where  it  was  said  "  that  if  one  of  the  officers  of  the 
forest  put  one  seal  to  the  rolls  by  assent  of  all  the  veiderers  and  other 

(o)  OlanvUU  bj  BeavMs,  p.  262,  263,  Touch.  1  ch.  4. 

(p)  11   Go.  27  b.;  Co.  LiH.  171  b,;  Shep.  {q)  iSfA^ppan^'f  Touchstone,  chap.  4. 
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officers,  it  is  as  good  as  if  every  one  had  put  his  several  seal ;  as  in  case 
divers  men  enter  into  an  obligation,  and  tiiey  all  consent,  and  set  but  one 
seal  to  it ;  it  is  a  good  obligation  of  them  all."  (r)  But  they  must  all  be 
actually  present  consenting  to  the  act ;  otherwise  the  execution  is  not 
good,  (s)  The  sealing,  or  the  acknowledgment  of  the  seal,  must  be 
made  after  the  deed  has  been  written,  and  before  its  delivery ;  for  if  a 
blank  piece  of  paper  or  parchment  be  sealed  and  delivered,  and  afterwards 
written  upon,  it  is  no  deed.  (/)  It  has  accordingly  been  held,  that  a  bail 
bond,  which  had  been  executed  before  the  condition  was  filled  up,  was 
absolutely  null  and  void,  («)  and  that  a  deed  of  conveyance  or  transfer  of 
shares,  executed  by  the  proprietor  of  such  shares,  with  the  name  of  the 
purchaser  in  blank,  and  handed  over  by  him  to  the  plaintiff,  by  whom,  on 
the  sale  of  such  shares  to  the  defendant,  the  defendant's  name  was  in- 
serted as  such  purchaser,  was  void,  (x) 

Delivert. — The  delivery  of  a  deed  may  be  made  either  by  the  acts  of 
the  parties  or  by  express  words,  it  being  sufficient,  if  the  parties  testify  in 
any  clear  and  unequivocal  manner,  their  intention  of  deUvering  the  in- 
strument as  their  deed.  ''  It  may  be  made  by  the  party  himself  that 
doth  make  the  deed,  or  by  any  other,  by  his  appointment  or  authority 
precedent,  or  assent,  or  agreement  subsequent;"  {y)  and  it  has  been  held 
that  circumstances  alone  may  be  equivalent  to  a  delivery  where  no  actual 
delivery  can  be  proved,  for  where  the  party  to  a  deed  was  shown  to  have 
acted  under  the  instrument,  and  to  have  done  a  variety  of  things  confirmatory 
of  the  contract.  Lord  Mansfield  held  that  the  acts  so  done  amounted  to  an 
acknowledgment  of  the  delivery  of  the  deed,  {z)  But  the  mere  manual 
delivery  or  handing  over  of  a  sealed  contract,  unaccompanied  by  evidence 
of  the  intention  of  the  party  to  deliver  it  as  his  deed,  will  not  be  sufficient 
to  impart  to  the  contract  the  character  and  effect  of  a  deed ;  (a)  and  if 
it  should  appear  that  the  contract  was  delivered  conditionally,  and  not 
with  a  view  of  its  immediately  taking  effect  as  a  deed,  it  is  said  to  be 
delivered  as  an  escrow,  and  an  action  cannot  be  maintained  upon  it 
until  the  condition  has  been  performed. 

Delivery  of  a  deed  as  an  escrow. — "  It  is  now  settled,"  though  the 
law  was  otherwise  in  ancient  times,  as  appears  by  Sheppard's  Touchstone, 
that  in  order  to  constitute  the  delivery  of  a  deed  as  an  escrow,  it  is  not 

(r)  BaU  T.  DwuttrvOU,  4  T.  E.  818 ;  Tk$  (y)  Shep.  Touch.  1  ch.  4,  p.  57.  . 

Kino  ▼.  Longnor,  4  B.  &  Ad.  647.  W  Oocdright  ▼.  Strapkam,  Cowp.  201 ;  Crv 

(s)  Earrwm  v.  Sytei,7T,  R.  207.  Lilt,  86;  2  Bolle  Abr.  26;  Vin.  Abr.  Paits. 

(0  PertinM,  %  118,  Com.  Dig.  Fait  A.  1.  (K.) 

(«)  Powdl  V.  Duff,  8  Campb.  181.  (a)  Stanton,  v.  Chamberlin,  Ow.  95 ;  Cro.  B. 

<x)  HibbUwkiU  t.  M.  Morifu,  6  M.  &  W.  122  s.  c. 
200. 
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necessary  that  it  sliould  be  done  by  express  words,  bat  you  are  to  look 
at  all  the  facts  attending  the  execution^ — to  all  that  took  place  at  the 
time,  and  to  the  result  of  the  transaction ;  and  therefore  though  it  is  in 
form  an  absolute  delivery,  if  it  can  reasonably  be  iflferred  that  it  was 
delivered  not  to  take  effect  as  a  deed  till  a  certain  condition  was  per- 
formed, it  will  nevertheless  operate  as  an  escrow,"  (i)  and  will  not  con- 
sequently have  the  character  and  effect  of  a  deed  until  the  event  has 
happened,  or  the  precedent  condition  has  been  performed,  (c) 

Attestation  by  witnesges. — The  most  usefal  formality  attending  the 
making  of  a  deed,  now  that  the  practice  of  sealing  has  become  a  mere 
empty  form,  is  the  attendance  of  witnesses  to  attest  the  execution  of  the 
contract.  Their  presence  is  not  essential  to  the  validity  of  the  deed,  but 
is  generally  requisite  to  establish  the  fact  of  the  sealing,  or  of  the  ac- 
knowledgment thereof,  and  of  the  due  performance  of  those  ceremonies 
and  circumstances  which  are  required  by  law  to  constitute  a  valid  execu- 
tion of  the  instrument ;  {d)  and  here  it  may  be  observed,  as  it  has  been 
made  the  subject  of  express  judicial  determination,  that  the  mere  placing 
of  a  seal  to  a  written  contract  will  not  make  the  contract  a  deed. 
Thus,  where  an  action  of  assumpsit  had  been  brought  upon  certain 
articles  of  agreement,  which,  when  produced,  were  not  only  signed 
by  the  parties,  but  had  a  seal  opposite  to  each  signature^  it  was  con- 
tended that  the  plaintiffs  ought  to  be  nonsuited,  as  they  should  have 
declared  upon  a  deed,  but  it  appeared  that  the  seals  had  been  aflixed  to 
the  document  through  ignorance  and  by  mistake :  and  it  was  accordingly 
held,  that  the  placing  of  a  seal  opposite  to  the  name  of  the  party,  though 
evidence  of  a  deed  and  one  of  the  formalities  belonging  to  it,  was  not  to 
be  taken  as  conclusive.  If  the  parties  did  not  mean  to  contract  by  deed, 
and  had  made  use  of  the  seal  in  ignorance  of  its  legal  effect,  the  contract 
would  have  the  force  and  effect  only  of  a  common  agreement  {e)  It 
would  be  advisable,  indeed,  in  all  cases  to  require  stiict  proof  that  the 
seal  attached  to  a  written  contract  was  affixed  thereto  and  acknowledged 
by  the  party,  and  that  the  contract  was  delivered  with  the  intention  of 
giving  to  the  instrument  the  character  and  effect  of  a  deed,  inasmuch  as 
the  contract,  though  bad  as  a  deed,  might  yet,  under  certain  circum- 
stances, be  good  as  a  common  agreement  or  simple  contract,  (/) 

(5)  Parke,  B.,  Bowler  Burdekin,  11  M.  &  &  P.  570;  Garrett  y.  Lister,  Lev.  25. 

W.  147.  (e)  ClemmU  t.  Ounhovae,  6  Bq>.  82,  88 ; 

.   (c)  Joknton  y.    Baker,  4   B.   &  Aid.  440 ;  Ooodrighl  y.  Gregory ,  Lofft  339 ;  Davidson  t. 

Murray  y.  Earl  ofSUiir,  2  B.  &  C.  82 ;  Perk.,  Cooper,  11  M.  &  W.  778. 

■ect.  187.  (/)  The  King  y.  BidgeweU,  9  D.  &  E.  678, 

((Q  The  King  v.  Longnor,  4  B.  &  Ad.  647,  6  B.  &  C.  665,  s.  c. 
1  N.  &  M.  576  B.  c ;  Burling  y.  Paterton,  9  C. 
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Deeds  inter  paries  and  deeds  poll, — When  a  deed  is  made  between 
several  persons,  it  is  called  a  deed  inter  partes^  and  also  on  indenture. 
When  it  is  made  by  one  person  alone,  it  is  called  a  deed  poll.  The 
indentore  or  deed  indented  takes  its  name  from  the  ancient  practice  of 
writing  as  many  copies  or  parts  of  the  deed  as  there  were  parties  on 
one  large  sheet  of  parchment,  in  order  that  each  party  might  have  his  part, 
and  then  cutting  them  off  in  a  notched  or  wavy  Une,  by  which  means 
they  could  at  any  time  be  compared  together  and  identified,  (y)  The 
deed  poll  was  so  called,  because  the  paper  was  polled  or  cut  even,  there 
being,  as  there  was  only  one  party  to  the  deed,  no  necessity  for  a  counter- 
part. It  was  anciently  called  charta  de  una  parte,  (A)  All  the  parts  of 
a  deed  indented  in  judgment  of  law  do  make  up  but  one  deed,  and  every 
part  is  of  as  great  force  as  all  the  parts  together,  and  they  are  esteemed 
the  mutual  deeds  of  either  party,  and  either  party  may  be  bound  by  either 
part  of  the  same.  It  is  not  necessary  that  all  the  parts  should  be  sealed 
and  delivered  by  all.  If,  for  example,  there  be  two  parts,  and  the  one 
party  seal  the  one,  and  the  other  the  other,  then  it  is  the  deed  of  both, 
for  the  two  constitute  but  one  deed  in  law.  {*) 

The  most  numerous  class  of  deeds  poll  are  bonds  and  obligations, 
which  comprise  every  species  of  written  acknowledgment,  undertaking,  or 
engagement,  sealed  and  dehvered  as  a  deed,  whereby  a  man  either  vouches 
for  or  binds  himself  to  the  truth  of  any  particular  state  of  fitcts,  or 
engages  with  another  by  any  intelligible  form  of  words  to  do  or  not  to 
do  any  particular  act  or  thing,  {k)  He  that  makes  the  deed  is  called  the 
obligor,  and  he  to  whom  it  is  made  is  called  the  obligee.  Bonds,  obUga- 
tions,  and  all  kinds  of  deeds  poll,  are  further  distinguished  from  deeds 
inter  partes  from  there  being  no  mutuality  of  contract  or  obligation. 
Several  persons  may  become  bound  to  one  person,  or  one  person  to 
several ;  but  the  engagement  is  all  on  one  side,  nothing  being  contracted 
for  or  given  on  the -other,  while  in  the  case  of  the  deed  inter  partes,  there 
is  a  mutual  contract  and  agreement  between  the  several  persons  who  are 
made  parties  to  the  deed. 

STAMPS.^-Every  contract  under  deal  is  now  required  to  be  stamped 
before  it  is  admissible  in  evidence  in  a  court  of  justice.  All  apprentice- 
ship deeds  must  be  stamped  with  a  premium  stamp  within  the  time 
limited  by  the  act  of  8  Anne  c.  9,  or  they  are  absolutely  void,  (/)  and 

{j)  Co.  Litt.  229  a. ;   Sbep.  Touch,  p.  50;  B.  &  Aid.  412;  Rex  t.  Church  Hulme,  5  B.  & 

Madox,  p.  28,  29.  Ad.  1029,  n.  b.    By  5  Geo.  8,  c.  46,  b.  19,  a 

(A)  Go.  Liu.  229  a. ;  229  b.    -  printed  memorandum  is  to  be  added  to  printed 

(t)  lb.  830  a.,  830  b.  deeds  of  apprenticeship,  Stokes  t.  Twitchen,  2 

it)  Shep.  Touch,  cfa.  21.  Moore,  586 ;  8  Tamit.  492,  s.  c. 
(0  Ss.  86,  39 ;  Rex  t.  Chipping  Norton,  5 
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all  other  deeds,  if  unstamped  at  the  time  of  the  execution  thereof,  must 
be  stamped,  and  the  penalty  of  the  omission  paid,  before  they  can  be 
made  available  by  way  of  action.  The  amount  and  value  of  the  stamp  is  in  aU 
cases  regulated  by  the  character  and  description  of  the  deed,  the  value  of  the 
subject  matter  of  the  contract,  or  the  amount  of  the  consideration  ex- 
pressed upon  the  face  of  the  instrument,  according  to  the  provisions  of  a 
schedule  which  embraces  every  class  and  description  of  contract  under 
seal ;  (m)  and  in  order  to  ascertain  and  fix  the  amount  of  duty  to  be  paid, 
it  is  enacted  that  the  consideration  for  the  contract,  when  any  exists, 
shall  be  truly  disclosed  in  words  at  length  upon  the  face  of  the  deed. 
All  apprenticeship  deeds  are  made  absolutely  void,  unless  the  premium 
received  or  contracted  to  be  given  with  a  clerk  or  apprentice  is  truly 
inserted  in  such  deeds,  (n)  and  heavy  penalties  are  imposed  upon  the 
parties  to,  and  the  persons  who  prepare  deeds  of  conveyance  made  upon 
the  sale  of  any  real  or  personal  property,  or  securities  for  the  payment  of 
any  annuity,  or  the  enjoyment  of  any  easement  or  right  not  before  in 
existence,  unless  the  full  amount  of  the  purchase  or  consideration  money 
which  shall  be  directly  or  indirectly  paid  or  secured  or  agreed  to  be  paid 
for  the  same,  shall  be  truly  expressed  and  set  forth  in  words  at  length  in 
such  deed^of  conveyance  or  security,  (o) 

All  attested  copies  of  deeds  also  require  a  stamp  ere  they  can  be  given 
in  evidence. 

Inrolment. — ^To  the  forms  and  ceremonies  established  by  the  common 
law  for  the  due  authentication  and  establishment  of  deeds,  the  legislature 
has,  in  certain  cases,  added  the  necessity  of  inrolment. 

By  the  27  Hen.  8,  c.  16,  all  deeds  of  bargain  and  sale  of  manors,  lands, 
tenements,  &c.,  transferring  any  estate  of  inheritance  or  freehold  firom  one 
person  to  another,  or  creating  a  use  in  lands,  &c.,  are  required  to  be 
inroUed  in  one  of  the  king's  courts  of  record  at  Westminster,  or  before 
the  custos  rotulorum,  and  two  justices  and  the  clerk  of  the  peace  of  the 
county  where  the  lands  lie,  within  six  months  of  the  date  of  the  execution 
of  such  deed,  (p) 

Annuity  deeds. — ^The  53  Geo.  8,  c.  141,  also  requires  a  memorial  of  all 
deeds  granting  annuities  or  rent  charges  to  be  inroUed  in  the  Court  of 

(m)  48  Geo.  8,  c  149 ;  55  Geo.  3,  c.  184  ;  MaedonntUy  5  M.  &  S.  228 ;  Dudty.  BraddyU, 

Robiwion  t.  Drybrougk,  6  T.  R.  817  ;  Clayton  13  Pr.  455 ;  Boone  t.  MxiekOL,  1  B.  &  G.  18  ; 

▼.  Burtentkawt  7  D.   &  R.  800 ;  Warrw.  ▼.  Doe  r.  Lewie,  10  B.  &  C.  678 ;  and  see  Chit^ 

Howe,  3  D.  &  R.  494.   See  Chitty  on  the  Stamp  on  Stamfw,  by  Hulme,  p.  13,  ed.  1841. 
Laws.  (p)  Extended  to  CountieB  Palatine  by  5  Elis. 

(n)  Sioket  ▼.  TwiicUn,  2  Moore,  538.  c.  26.     See  CraJtbee  Dig.  of  the  Statutes  tit. 

(o)  48  Geo.  8,  c.  149,  ss.  22,  25  ;  Robineon  Inrouikmt. 
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Chancery,  specifying  the  names  of  the  parties  and  of  all  the  witnesses 
thereto,  and  of  the  person  or  persons  for  whose  life  or  lives  such  annuity 
or  rent  charge  shall  he  granted,  and  of  the  person  or  persons  by  whom 
the  same  is  to  be  beneficially  received,  the  pecuniary  consideration  or  con- 
siderations for  granting  the  same,  {q)  and  the  annual  sum  or  sums  to  be 
paid,  and  declares  that  in  default  of  such  inrohnent,  every  such  deed 
shall  be  null  and  void  to  all  intents  and  purposes.  And  the  act  further 
requires  the  names  of  the  persons  beneficially  entitled  to  take  the  annuity 
to  be  described  in  the  deed  in  terms  corresponding  with  the  inrolment. 

Beoistbation. — No  deed  of  conveyance  affecting  any  honours,  manors, 
lands,  tenements,  &c.,  in  the  counties  of  York  and  Middlesex  can  prevail 
against,  or  interfere  with,  the  claims  of  subsequent  purchasers  and  mort* 
gagees,  unless  a  memorial  of  such  deed  in  the  form  prescribed  by  act  of 
parliament  be  duly  registered  in  certain  public  registration  offices,  (r) 
The  effect  of  the  registration  acts  in  these  counties  is  not  to  vitiate  the 
deed  as  between  the  parties  thereto,  but  to  render  it  void  and  ineflfectual 
as  against  all  persons  subsequently  claiming  an  interest  in  the  lands,  &c. 
under  a  regularly  registered  deed  founded  upon  a  valuable  considera- 
tion, (s)  "  They  take  away  the  priority  of  the  party  whose  title  is  not 
registered  in  favour  of  subsequent  claimants  whose  titles  are  registered, 
but  they  were  never  intended  to  operate  between  the  parties  themselves 
to  shield  them  from  the  consequences  of  their  own  acts."  (t) 

By  15  Car.  2,  c.  17,  certain  leases  of  lands  in  the  Bedford  Level  are  also 
required  to  be  registered. 

Effect  of  alteration  of  a  deed. — ^If  a  deed  after  delivery  is  altered  in 
any  material  point,  whether  the  alteration  be  made  by  the  party  holding 
the  deed  or  seeking  to  enforce  it,  or  by  a  stranger,  the  deed  thereby 
becomes  void,  as  against  the  party  fraudulently  intended  to  be  affected  by 
the  alteration ;  (u)  and  if  material  blanks  purposely  left  in  the  deed  are 
filled  up  after  the  deed  is  executed  with  the  assent  of  all  the  parties  to 
the  instrument,  the  deed  must  be  redelivered,  {x)  and  must  have  a  fresh 
stamp,  (y) 

An  estate  or  interest  once  granted  by  deed  cannot,  however,  be  de- 

(;)  Fem  T.  BoMmm,  8  Ad.  ft   B.  789;  Skourpt,  10  Bast,  S50.  Crabb^s  Dig.  tit.  BflOis- 

SarU  T.  BrowM,  10  Ad.  ft  B.  412.  tration. 

(r)  2  ft  8  Anne^  c.  4 ;  6  Anne,  e.  85 ;  7  Anne,  (v)  Pigoit's  case,  11  Co.  27  a. ;  Davtdton  y. 

c  20;  8  Geo.  2,  c  6  ;  25  Geo.  2,  c.  4.  Cooper,  11  M.  ft  W.  799. 

(«)  JavuM  ▼.  OibboHSf  9  Ves.,  jun.  407 ;  ex  {x)  Marhham  ▼.  Oonaston,  9  East,  354  n. ; 

parU  Coles,  1  Deac.  ft  Ch.  100;  Doe  ▼.  AlUop,  ffudson  ▼.  Revelt,  5  Bing.  868 ;  Hall  t.  Chand- 

5  B.  ft  A.  142 ;  Sumter  y.  Cooper,  2  B.  ft  Ad.  Uu,  4  Bing.  128 ;  Keete  y.   Wheeler,  13  Law 

223.  Joam.  B«p.  G.  P.  170,  port  8,  n.  s. 

(()  he  Blanc,  ft  Bayley,  Just ;  Hodeon  y.  (y)  French  y.  Paiton,  9  Bast,  351. 
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stroyed  or  affected  by  the  sabsequent  alteratiou  or  destraction  of  the 
instrument  under  which  it  was  created,  (z) 

"  There  is  no  doubt  but  that  in  the  case  of  a  deed  any  material  altera- 
tion, whether  made  by  the  party  holding  it,  or  by  a  stranger,  renders  the 
instrument  altogether  Yoid  from  the  time  when  such  alteration  is  made. 
This  was  so  resolyed  in  IPigott's  cascy  and  though  it  was  contended  in 
argument  that  the  rule  has  been  relaxed  in  modem  times,  we  are  not 
aware  of  any  authority  for  such  a  proposition,  when  the  altered  deed  is 
relied  on  as  the  foundation  of  a  right  sought  to  be  enforced.  The  case 
is  different  where  the  deed  is  produced  merely  as  proof  of  some  right  or 
title  created  by  or  resulting  from  its  having  been  executed;  as  in  the 
case  of  an  ejectment  to  recover  lands  which  have  been  conveyed  by  deed. 
There  what  the  plaintiff  is  seeking  to  enforce  is  not  in  strictness  a  right 
under  the  deed,  but  a  right  to  the  possession  of  the  land,  resulting  from 
the  fact  of  the  deed  having  been  executed.  The  moment  after  its  execu- 
tion the  deed  becomes  valueless,  so  £ar  as  it  relates  to  the  passing  of  the 
estate,  except  as  affording  evidence  of  the  fact  that  it  was  executed.  If 
the  effect  of  the  execution  of  such  deed  was  to  create  a  title  to  land,  that 
title  cannot  be  affected  by  the  subsequent  alteration  of  the  deed,  and  the 
principles  laid  down  in  Pigott's  case  would  not  be  applicable.  But  if  the 
party  is  not  proceeding  by  ejectment  to  recover  the  land  conveyed,  but 
is  suing  the  grantor  under  his  covenants  for  tide  or  other  covenants  con- 
tained in  the  deed,  there  the  alteration  of  the  deed  in  any  material  point, 
after  its  execution,  whether  made  by  the  party  or  by  a  stranger,  would 
certainly  defeat  the  right  of  the  party  suing  to  recover."  (a) 

Deeds  requiring  a  consideration  in  equity. — It  has  previously  been 
mentioned  that  there  are  certain  deeds  intended  to  pass  estates  in  land 
under  the  statute  of  uses,  which  form  an  exception  to  the  general  rule  of 
law,  that  no  cause  or  consid^ation  is  essential  to  the  validity  of  a  contract 
under  seal.  These  are  a  bargain  and  sale  of  lands  and  a  covenant  to  stand 
seized  to  a  use,  and  the  necessity  of  a  consideration  to  give  effect  at  law 
to  these  deeds,  has  arisen  in  the  following  manner.  On  the  introduction 
into  England  of  the  doctrine  of  uses  by  the  clerical  chancellors  of  ancient 
times,  it  was  held  that  when  a  man  had  sold  land  for  money,  without 
making  a  formal  conveyance  of  the  land  by  livery  of  seizin  or  delivery  of 
the  possession  thereof  to  the  vendee,  (which  was  necessary  by  the  common 
law  in  order  to  transfer  the  property  to  the  latter,)  the  right  to  take  the 
profits  or  "  the  use  of  the  land"  passed  in  equity  to  the  vendee,  the  vendor 

(z)  BolUm  Y.  Bukop  <^  Carlisle,  2  H.   BI.  (a)  Davidson  t.  Cooper,  11  M.  &  W.  800. 

264,  4  B.  &  Aid.  677. 
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being  considered  by  the  Court  of  Chancery  a  tmstee  for  the  vendee,  and 
accountable  to  him  for  the  receipt  of  the  rents  and  profits.  But  in  order 
to  constitute  a  bargain  and  sale  in  equity  so  as  to  raise  the  use,  money  must 
have  been  paid  by  the  vendee  for  the  laud,  and  when  bargains  and  sales 
were  made  by  deed,  inroUed  pursuant  to  the  stat.  27  Hen.  8,  chap.  16, 
this  doctrine  continued  to  be  upheld,  and  although  the  deed  testified 
the  fJEu^t  of  a  bargain  and  sale,  yet  the  document  was  considered  by  the 
Court  of  Chancery  to  be  invalid  and  ineffectual,  unless  it  was  either 
aveired  in  the  deed,  or  could  be  proved  by  extrinsic  evidence,  that  a 
pecuniary  consideration  had  been  given  for  the  land,  (fi)  The  same  idea 
was  transplanted  from  the  courts  of  equity  into  the  courts  of  law,  when 
the  latter  were  compelled  to  take  cognizance  of,  and  to  give  effect  to,  uses, 
under  uid  by  virtue  of  the  statute  of  uses ;  (27  Hen.  8  chap.  10,  trans- 
ferring the  possession  of  the  land  to  the  person  who  had  the  use;)  but  it 
has  been  worn  down  by  legal  rules  and  legal  decisions,  to  a  mere  shadow. 
It  has  been  held,  for  instance,  in  courts  o/law,  that  a  pecuniary  consider- 
ation of  ONE  PENNY  is  Sufficient  to  raise  the  use  in  the  case  of  a  bargain 
and  sale  of  a  freehold  interest  in  land,  (c)  and  the  reservation  of  a  pep-* 
PER  CORN  RENT,  in  the  case  of  a  bargain  and  sale  of  a  term  of  years,  (d) 

And  if  the  consideratipn  is  stated  upon  the  face  of  the  instrument,  the 
deed  of  bargain  and  sale  is  valid  and  effectual,  though  the  averment  may 
be  false,  for  no  evidence  can  be  admitted^  as  before  mentioned,  to  contra- 
dict the  deed,  (e) 

In  the  covenant  to  stand  seised  to  a  use,  the  Court  of  Chancery  also 
required  some  good  consideration,  such  as  blood,  or  kindred,  or  marriage, 
before  it  would  interfere  to  give  the  covenantee  the  use  of  the  land,  and 
the  courts  of  law  consequently,  in  expounding  and  giving  effect  to  uses 
under  the  statute  of  Hen.  8,  would  not  suffer  the  deed  to  operate  as  a 
transfer  of  the  property  to  the  covenantee,  unless  tliere  had  been  such  a 
consideration  as  was  required  in  Chancery  to  raise  the  use,  or  some  pecu- 
niary consideration  had  been  given  for  the  land,  in  which  last  case  they 
gave  effect  to  the  covenant  as  a  deed  of  bargain  and  sale.  (/) 

This  notion  of  a  consideration  in  the  case  of  a  deed  is  entirely  a  crea- 
ture of  equity,  "  you  shall  never  find  a  reason  for  it  to  the  world's  end  in  the 
LAW."  {g)     It  sprung  up  concurrently  with,  and  to  a  certain  extent 

ijb)  San/den  on  Uses,  p.  46,  47,  49 ;  Jones  v.  Moore,  570 ;  Ptaeoek  t.  Manl,  1  Ves.  lenr. 

^orUy,  1  Baym.  290.  127 ;   Clarkton  y.  Hanway,  2  P.  Wnu,  208 ; 

(c)  SUppMtTs    Touchftone,    p.  511,  514 ;  VilUn  ▼.  Beamont,  Dyer,  146  b. ;  Banders  on 

Oilherthj  Sugden,  ^.  92,  2i9,  iOB.  Uses,  p.    46,  47.  49;   EowfUree  y.  Jacob,  2 


(<0  B<trier  ▼.  KeaU,  2  Mod.  249;  1  Freenu      Taunt.  141 ;  Baker  t.  Dewy,  1  B.  &C.  707. 
9,  ■.  c. ;  2  Ventr.  85,  s.  c  (/)  Gilbert  on  Uies  by  Sugden,  p.  9 

(<)  Gilbert  utvap.,  p.  91, 96;  JPither  v.  Smith,  (^)  Bacon  on  Uses,  by  Bowe,  p.  14. 
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fonncd  the  groundwork  of  the  doctrine  of  usee,  and  appears  to  have  been 
pushed  by  courts  of  equity  far  beyond  its  proper  limits.     In  the  early 
periods  of  our  legal  history,  for  example,  a  gift  or  grant  of  land,  or,  as  it  was 
called,  after  the  introduction  of  feuds,  "  a  feoffment"   (from  the  verb 
feoffare  or  infetidare^  to  give  one  a  feud  or  fee,)  preceded  or  followed  up 
by  livery  of  seisin  or  delivery  of  the  possession  of  the  land  to  the  grantee 
or  feoffee  in  the  presence  of  witnesses,  operated  as  a  complete  transfer  of 
the  property  so  as  to  give  the  grantee  or  feoffee  the  possession  of  the  land 
or  the  feud,  and  the  enjoyment  of  the  rents  and  profits  thereof.    After 
the  introduction  of  uses,  however,  it  was  held  that  if  there  had  been  no 
consideration  for  the  feoffment,  there  was  a  resulting  use  for  the  benefit 
of  the  grantor,  although  the  feofiment  was  made  by  deed,  so  that  the 
grantee  or  feoffee  was  no  longer  seised  of  the  land  to  his  own  use,  but 
was  compelled  by  the  Court  of  Chancery  to  hold  the  land  for  the  benefit 
of  the  grantor,  and  was  made  accountable  to  the  latter  for  the  receipt  of 
the  rents  and  profits,  "  and  the  reason,"  we  are  told,  **  seems  to  be  this : 
When  a  man  made  a  feoffinent  in  fee  without  consideration,  whereby  the 
feoffee  come  into  the  land  for  nothing,  it  was  thought  very  reasonable  and 
equitable  that  the  feoffee  coming  to  a  considerable  estate,  without  giving 
anything  in  exchange  for  it,  should  stand  seised  to  the  use  of  the  feoffor ; 
it  not  being  imagined  that  any  man  would  give  away  an  estate  without 
any  consideration  for  it."  {h)     The  result  of  this  profound  doctrine  has 
been  to  render  a  gift  of  land  through  the  medium  of  the  ancient  charter 
of  feoffinent  with  livery  of  seisin  of  no  legal  force  or  effect  at  all ;  for,  by 
the  statute  of  uses,  (27  Hen.  8,  chap.  10,)  the  legal  estate,  the  very  in- 
stant that  it  reaches  the  feoffee,  follows  the  resulting  use  to  the  feoffor, 
and  being  united  to  that  according  to  the  statute,  the  feoffor  is  seized 
precisely  as  before !  (t)     But  here  again,  if  the  use  is  declared  upon  the 
face  of  the  deed,  the  equitable  doctrine  of  the  resulting  use  is  at  once 
rebutted,  for  nothing  can  be  intended  contrary  to  the  deed,  {k)     If,  there- 
fore, the  feoffor,  by  express  ^rds  in  the   deed,  gave  the  land  to  the 
feoffee  and  his  heirs  to  the  use  of  the  feoffee  and  his  heirs,  then  the  right 
to  the  land  was  in  the  feoffee  *'  by  reason  of  the  express  use  contained  in 
the  deed ;"  (/)  and  the  latter  became  immediately,  by  force  of  the  statute, 
complete  owner^  both  at  law  and  in  equity  I 

(A)  QilhiH  on  Uiet  by  Sugden,  p.  416,  416 ;  (i)  G<lberi  nt  sup.,  p.  110, 416,  416 ;  Baco%, 

SJuppard^i  Touchstone,  chap.  24 ;    VUUr»  ▼.       p.  14 ;  Tipptti  v.  Cozen,  4  Mod.  881 ;  1  Baym. 
BeamatU,  Dyer,  146  b. ;  Vin.  Ab.  Uses,  (P.)       38 ;  Sanders  on  Uses,  208.    - 

(<>•  ^•)  (0  Anderton,  p.  37,  xct. 

(t)   Vin.  Ab.  Uses,  (X.  a)  (Y.  a.) 
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SECTION  I. 

NATURE   OF  A   SIMPLE   CONTRACT. 

The  solemnity  and  deliberation  with  which,  on  account  of  the  ceremonies 
to  be  observed,  deeds  are  presumed  to  be  entered  into,  attach  to  them  an  im- 
portance and  a  character  which  do  not  belong  to  a  simple  contract,  and  many 
differences  and  distinctions  consequently  exist  in  the  rules  and  principles  of 
law  regulating  the  right  of  action  upon  the  one  class  of  contracts  and  the 
other. 

Simple  contracts  are,  as  before  mentioned,  promises  or  agreements  made 
either  by  word  of  mouth  or  put  into  writing  and  signed  by  the  parties  to 
them,  but  not  sealed  nor  delivered.  As  contracts  of  this  nature  are 
lightly  made,  and  .frequently  entered  into  without  thought  or  deliberation, 
courts  of  law  have  wisely  declined  to  give  effect  to  them,  unless  there  be 
some  consideration,  good  cause,  or  sufficient  motive  in  law,  for  their  com- 
pulsory fulfilment.  The  party  making  the  promise  must  have  obtained 
some  advantage,  or  the  party  to  whom  it  is  made  must  have  suffered  some 
loss,  or  sustained  some  injury  and  inconvenience,  in  consequence  of  the 

o 
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one  party  making,  and  the  other  accepting  the  promise ;  and  this  rule 
has  been  wisely  established  by  the  law  for  the  purpose  of  protecting  weak 
and  thoughtless  persons  from  the  consequences  of  rash,  improvident,  and 
inconsiderate  engagements,  (a) 

When,  indeed,  the  advantage  is  all  on  one  side,  the  transaction  is  na- 
turally  regarded  with  doubt  and  suspicion,  and  virhen  we  reflect  upon  the 
hasty  and  imprudent  promises  and  declarations  which  are  frequently  made, 
on  the  imperfection  of  language,  the  loose  way  in  which  people  are  apt 
to  express  themselves,  and  the  misconstruction  and  misunderstanding 
which  consequently  ensue,  we  must  admit  that  it  is  right  and  proper 
that  courts  of  law  should  decline  to  enforce  mere  gratuitous  promises, 
unless  the  parties  take  care  to  clothe  them  with  those  solemn  legal  for- 
malities which  are  presumed  to  manifest  due  deliberation  and  reflection. 

''  The  enforcement  of  such  promises,"  observes  Lord  DenmQii,  "  by 
law,  howevever  plausibly  reconciled  by  the  desire  to  effectuate  all  con- 
scientious engagements,  might  be  attended  with  mischievous  consequences 
to  society,  one  of  which  would  be,  the  frequent  preference  of  voluntary 
undertakings  to  claims  for  just  debts.  Suits  would  thereby  be  multiplied, 
and  voluntary  undertakings  would  also  be  multiplied,  to  the  prejudice  of 
real  creditors.  The  temptations  of  executors  would  be  much  increased  by 
the  prevalence  of  such  a  doctrine,  and  the  faithful  discharge  of  their  duties 
be  rendered  more  difficult."  (b) 

*'  There  are  many  rights  and  duties  of  moral  obligation,"  also  observes 
Dr.  Story, ''  which  the  law  does  not  even  attempt  to  enforce.  It  deems  them 
of  imperfect  obligation,  and  therefore  leaves  them  to  the  conscience  of  the 
individual.  And,  in  a  practical  sense,  there  is  wisdom  in  this  course  ; 
for  judicial  tribunals  would  otherwise  be  overwhelmed  with  litigation,  or 
become  the  scenes  of  the  sharpest  conflict  upon  questions  of  casuistry  and 
conscience.  It  is  a  fundamental  principle  of  the  common  law  that  a 
valuable  consideration  is  necessary  to  support  every  parol  contract,  and 
the  importance  of  such  a  consideration  is  never  lost  sight  of  except  in 
solemn  instruments  under  seal.  A  gratuitous  promise  not  under  seal,  is 
therefore  absolutely  void ;  it  has  no  legal  existence  or  power."  (c) 

Gratuitous  promises  and  undertakings  not  clothed  with  the  fonnalities 
prescribed  by  the  civil  law  to  render  them  legally  binding,  were,  as  we  have 
already  seen,  termed  naked  engagements,  and  did  not  induce  any  legal 
right.     They  were  thus  defined  by  the  civilians. 

(a)  Tantum  meminerimiiB,  distingaendas  esae  pronuntiat,  nt  ex  illu  tantum,  non  ex  his  obli- 

promunones  serias,  meditataa  et  utiles,  ab  incon-  gatio  et  actio  iiarmtiir. —  Vinnitu,  p.  661. 

nderatis,  tonerariiB  atque  inutilibua,  cum  quis  (h)  Eattwood  ▼.  Keni^n,  11  Ad.  &  B.,  450, 

non  dispositive,  ut  loquuntur,  nee  lerio,  sed  vel  451. 

narrative,  vel  per  jocum,  et  aliud  agens  aliquid  (c)  Story  on  Bailments,  120, 121. 
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**  A  naked  promise  va,  that  where  no  cause  for  the  undertaking  exists 
beyond  the  mere  undertaking  itself,  but  where  a  cause  for  it  is  conjoined 
with  the  undertaking,  then  it  becomes  a  binding  obligation,  and  an  action 
will  lie/'  {d) 

Bracton,  who  wrote  temp.  Hen.  HI.,  is  the  first  of  our  lawyers  who  marks 
the  distinction  as  existing  in  the  English  law.  He  treats  of  naked  con- 
tracts and  contracts  clothed  with  a  consideration,  and  advocates,  in  the 
language  of  the  civilians,  the  well-known  principle  '*  ex  nudo  pacta  non 
oritur  actio"  {e) 

In  "  Doctor  and  Student "  it  is  observed,  "  A  nude  or  naked  promise 
is  where  a  man  promiseth  another  to  give  him  certain  money  such  a  day, 
or  to  build  a  house,  or  to  do  him  such  certain  service,  and  nothing  is 
assigned  for  the  money,  for  the  building,  nor  for  the  service ;  these  be 
called  naked  promises,  because  there  is  nothing  assigned  why  they  should 
be  made ;  and  I  think  no  action  lieth  in  those  cases,  though  they  be  not 

performed Also  if  I  promise  to  another  to  keep  him  such 

certain  goods  safely  to  such  a  time,  and  after  I  refuse  to  take  them, 
there  lieth  no  action  against  me  for  it ;  for  if  the  promise  be  so  nakedy 
that  there  is  no  manner  of  consideration  why  it  should  be  made,  then  is 
a  man  not  bound  to  perform  it,  for  it  is  to  suppose  that  there  was  some 
error  in  the  making  of  the  promise."  {/) 

So  in  Sheppards  Touchstone  it  is  observed,  ''If  a  man  do  by  his 
DEED,  under  his  hand  and  seal,  bargain  and  sell  goods  and  chattels 
without  any  consideration  at  all,  the  same  may  pass  well  enough ;  for 
.  when  there  is  the  solemn  act  of  a  deed,  no  express  consideration  is,  as 
between  the  parties  required,  but  if  the  contract  be  by  word  of  mouth  or 
by  writing  not  sealed  and  delivered,  if  there  be  no  consideration  or  no 
good  consideration  for  it,  it  is  of  no  effect  at  all.  And  therefore,  if  a 
man  by  word  of  mouth  sell  to  me  his  horse,  or  any  other  thing;  and  do 
not  deliver  the  horse,  &c.,  and  I  give  him  or  promise  him  nothing  for  it ; 
this  is  void,  and  will  not  alter  the  property  of  the  thing  sold."  (^) 

A  father  made  a  parol  gift  of  some  colts  to  his  son,  but  kept  them  in 
his  own  possession  until  the  day  of  his  death.  The  son  brought  an  action 
against  the  executors  for  the  colts,  but  it  was  held  that  as  there  had  been 
no  delivery  of  them  to  the  son,  and  no  change  of  possession,  the  pro- 

(<2)  Nudum  pactum  est  ubi  nulla  subeit  causa  nonaequitur  actio,  quia  ex  nudo  pacto  non  nascitur 

pnetar  oonyentionem ;  aed  ubi  lubett  causa,  fit  actio.    Bradon  de  legibus,  lib.  3,  cap.  1,  fol. 

obUgatio,  et  parit  actionem.— P^owti.  809  a.,  99;  ed.  1669. 
VinntMt,  p.  659.  (/)  Doctor  and  Student,  Dial  2,  chap.  24. 

(«)  Pacta  et  conventa  nuda  sunt  aliquando,  (^)  Sheppnid's  Touchstone  by  Preston,  p.  224, 

aliqumdo  yettita,  quss  si  nuda  fueiint,  exinde  225. 

c  2 
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perty  in  them  remained  unaltered.  "  In  order  to  transfer  property  by 
gift^'  observes  Abbott,  C.  J.,  "  there  must  either  be  a  deed  or  instrument 
of  gift)  (under  seal,)  or  there  must  be  an  actual  delivery  of  the  thing 
granted  to  the  donee."  {jk) 

By  the  civil  law  all  gifts  exceeding  the  value  of  five  hundred  crowns 
were  required  to  be  publicly  registered  at  the  time  of  the  making  of  the 
gift,  that  men  might  not  part  with  their  property  rashly  ox  make  pretended 
gifts  to  DEFRAUD  their  creditors,  (i) 

NuDA  Pacta. — If  one  man  promises  to  give  another  £100^  or  to  perform 
certain  work  for  him,  such  as  to  build  or  repair  a  house,  without  stipulat- 
ing for  any  payment  or  compensation  in  return,  the  undertaking  is  a 
nudum  pactum^  as  the  advantage  is  all  on  one  side,  and  nothing  is 
contracted  to  be  done  or  given  on  the  other ;  but  it  is  otherwise  if  the 
man  actually  enters  upon  the  work  and  leaves  it  unfinished.  (A:)  A 
promise  by  one  man  to  pay  a  debt  already  incurred  by  another  is  a  nudum 
pactum,  and  so  also  is  a  promise  by  a  creditor  to  accept  less  than  the 
full  amount  of  an  ascertained  debt,  or  to  give  time  for  the  payment 
thereof.  Thus,  a  receipt  signed  by  the  plainti£f  for  the  sum  of  17/.  I0«.  0(/, 
in  full  satisfaction  and  discharge  of  a  debt  of  50/.,  was  held  to  be  totally 
inoperative.  "It  cannot  be  pretended,*'  observes  Lord  Ellenborough, 
''  that  a  receipt  of  part  only,  though  expressed  to  be  in  full  of  all  demands, 
must  have  the  same  operation  as  a  release  under  seal.  It  is  impossible 
that  acceptance  of  111.  10«.  Qd,,  is  an  extinguishment  of  a  debt  of  60/. 
There  must  be  some  consideration  for  the  relinquishment  of  the  residue : 
something  collateral  to  show  a  possibility  of  benefit  to  the  party 
relinquishing  his  further  claim,  otherwise  the  agreement  is  nudum 
pactum*'  (/) 

A  promise  to  pay  money  to  a  person  not  entitled  to  receive  it,  is  a  nu- 
dum pactum^  and  no  action  wiU  lie  for  the  non-performance  of  the 
promise,  (m) 

If  an  heir  promise  to  pay  the  bond  of  his  ancestor,  when  the  heir  is  not 
bound  by  the  bond,  this  is  a  nudum  pactum,  and  cannot  be  enforced. 
So,  also,  is  a  promise  by  a  widow  to  pay  her  husband's  debts,  or  to  pay 
a  note  given  by  her  when  under  coverture  («) 

A  promise,  on  the  abandonment  of  an  immoral  connexion  with  a  woman, 

(h\  Iront  V.  Snuxilpuce,  2  B.  &  Aid.  551.  Go.  117  a.  117  b.      Coojpery.  PhiUipg,  1  G.  M. 

By  tne  citU  Iaw  gifts  were  requind  to  be  pub-  &  B.  649. 

licly  registered.  (m)  Clay  t.  Willis,  1  B.  &  G.,  864. 

(«)  (S>d.  lib.  8,  tit  54.     Dig.  lib.  42,  tit.  8.  (n)  Jkirber  ▼.  Fox,  2  Satrnd.  185, 187,  h.  1. 

(t)  Eltee  V.  Oateward,  5  T.  R.  148,  148.  Yent.  159,  t.  c.     Loyd  y.  Lee,  I  Str.  94.  Good- 

(I)  Fiteh  V.  Sutton,  5  East.  232.     Lodge  v.  loin  v.  Willoughhy,  Latch  142,    Poph.  177,  s.  c. 

Dicas,  8  B.  &  Ad.  611,  615.    Pinnell'i  case,  5  Fahian  v.  Plant,  1  Show.  178. 
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to  pay  her  a  sum  of  money,  or  an  annuity,  in  consideration  that  she  will 
thenceforth  lead  a  good  and  virtuons  life,  is  a  nudum  pactum,  and  cannot 
be  enforced,  although  the  woman  may  have  been  seduced  by  the  pro- 
misor, (o)  And  where  a  specific  sum  is  fixed  as  the  price  of  goods 
sold  and  delivered,  or  an  agreed  remuneration  for  work  and  services,  a 
subsequent  promise,  without  any  new  consideration,  to  pay  an  additional 
sum  for  the  same  work  or  the  same  services  is  a  nudum  pactum.{p) 

A  promise  or  agreement  to  make  a  duty  of  a  limited  nature  more  ex- 
tensive, and  to  undertake  a  greater  liability  than  is  imposed  by  law  upon 
the  party  making  the  promise,  is  a  nudum  pactum,  unless  there  be  some 
fresh  consideration. 

The  promise  of  an  executor  or  administrator,  for  example,  to  pay  the 
debt  of  his  testator  or  intestate,  or  of  a  husband  to  pay  the  debt  of  his 
wife  incurred  by  her  previous  to  the  marriage,  (q)  does,  in  no  degree, 
alter  or  extend  their  several  liabilities.  The  executor  in  the  first  case 
does  not  render  himself  personally  liable,  but  is  only  chargeable  to  the 
amount  of  his  assets :  and  the  husband,  in  the  second  case,  cannot  be 
sued  alone,  but  must  be  sued  jointly  with  his  wife,  just  the  same  as  if  no 
such  promise  had  been  made. 

Insufficient  and  nugatory  considerations, — Neither  "  love  and  affec- 
tion," nor  "  friendship,"  nor  any  mere  moral  duty  or  obligation,  nor  any 
voluntary  courtesy,  constitute  a  sufficient  cause  or  consideration  for  the 
faliilment  by  coercion  of  law  of  a  simple  contract  or  promise,  (r) 

The  moral  obligation  which  a  parent  is  under  to  provide  for  his  child, 
imposes  on  him  no  liability  to  pay  the  debts  incurred  by  the  child,  and  he 
cannot  be  made  liable  in  respect  thereof,  unless  he  has  given  the  child 
authority  to  incur  them,  or  has  contracted  to  pay  them.(«) 

Very  slight  evidence  has,  however,  been  held  sufficient,  under  certain 
circumstances,  to  warrant  a  jury  in  inferring  the  existence  of  an  authority 
from  the  parent,  so  as  to  fasten  a  just  liability  upon  the  latter,  {t) 

The  mere  putting  an  end  to  '*  certain  disputes  and  controversies,"  is  an 
insufficient  consideration  or  foundation  in  law  for  an  express  promise. 

Thus,  in  an  action  of  assumpsit,  the  declaration  stated  that  disputes 


(o)  BifiningtMi  t.  WaUu,  4  B.  &  Aid.,  650. 
Paike,  B.,  Jtnningt  v.  BrmDn,  9  M.  &  W.  501. 

(p)  Harris  v.  Watson,  Peake  R.  102.  Brown 
T.  Crump,  1  Manh,  567.  Newman  ▼.  Walters, 
8B  &P.612. 

(g)  Pearson  v.  Henry,  5  T.  R.  6.  Rann  v. 
Hughes,  7  T.  R.  850,  n.  Mitdiinson  t.  Hew- 
son,  ib.  848. 

(r)  Harford  t.  Oardiner,  2  Leon.  30.  Hoi- 
Udajf  ▼.  Atkinson,  6  B.  &  0.  501 ;  8  D.  ^  £. 


163.     Cltffy.  Moore,  1  Sid.  418.    LampUigh 
▼.  Bratthwaite,  Hob.  105,  post  p.  81. 

(*)  MoHimore  v.  Wright,  6  M.  &  W  482. 
Seaborne  ▼.  Maddy,  9  G.  &  P.  497.  UrmsUm 
V.  Newcomtn,  4  Ad.  &  E.  899  ;  6  N.  &  M.  454, 

B.  C. 

(«)  Lawv.  Wilkin,  6  Ad.  &  E.  718;  1  N. 
&  P.  697,  fl.  c.  Baker  v.  Keen,  2  Stark,  501. 
Btackbnm  r.  Maekey,  1  C.  &  P.  1.  iVichofe 
v.  Alfen,ZC.iiV.  36. 


22  SIMPLE   CONTRACTS. 

and  controversies  were  pending  between  the  plaintiff  and  defendant,  as  to 
whether  or  not  the  defendant  was  indebted  to  the  plaintiff  in  a  certain 
sum  of  money,  and  thereupon,  in  consideration  that  the  plaintiff  would 
then  promise  the  defendant  not  to  sue  him  at  any  time  for  the  recovery 
of  the  sum  so  in  dispute  between  them,  and  would  accept  from  the  de- 
fendant a  smaller  sum  in  satisfaction  and  discharge  of  the  same,  the 
defendant  promised  the  plaintiff  to  pay  him  the  smaller  sum  within  a  rea- 
sonable time,  and  it  was  held  that  the  declaration  was  bad,  as  not  showing 
a  sufficient  consideration  for  the  promise.  ^*  All  that  is  stated,"  observes 
Lord  Abinger,  C.B.,  **  is,  that  disputes  and  controversies  were  pending,  as 
to  whether  or  not  the  defendant  was  indebted  to  the  plaintiff  in  a  certain 
sum  of  money.  ...  the  mere  existence  of  a  dispute  forms  no  consi- 
deration for  a  promise."  {u) 

The  performance  of  an  act  which  the  party  is  under  a  legal  obligation 
to  perform,  cannot  constitute  a  good  consideration  for  a  promise. 

''  If,"  for  example,  ''  a  debtor,  being  bound  by  law  to  give  up  the  title 
deeds  of  an  estate  to  a  purchaser,  pursuant  to  a  decree  of  sale,  enters  into 
an  agreement  with  the  purchaser  to  deliver  them  to  him  on  payment  of  a 
sum  of  money,  the  debtor  is  not  only  without  any  right  of  action  for  en- 
forcing such  an  agreement,  but  if  the  money  is  paid,  he  is  himself  subject 
to  an  action  for  the  recovery  of  it  back.(:r)  So,  if  a  debt  is  released  or 
discharged,  the  giving  up  of  a  deed  or  collateral  security  originally  de- 
posited with  the  creditor  to  secure  the  payment  of  the  debt  cannot  form  a 
good  consideration  for  a  promise,  for,  by  the  release  of  the  debt,  the 
security  is  released,  and  the  creditor  is  no  longer  justified  in  retaining 
it.  (y)  If  a  debtor,  by  paying  part  of  his  debt,  obtains  from  his  creditor 
an  agreement  to  discharge  the  residue,  such  an  agreement  is  nudum 
pctctum,  and  totally  inoperative,  {z)  unless  the  debt  be  unliquidated,  or 
some  doubt  exists  as  to  the  exact  amount  due,  (a)  because  the  debtor  is 
under  a  legal  obligation  to  pay  the  whole  demand* 

A  promise  to  pay  money  to  a  sheriff  in  consideration  of  his  executing 
a  writ,  is  also  nudum  pactum^  and  so,  also,  is  a  promise  to  pay  money  to 
a  witness  regularly  subpoenaed  to  give  evidence  at  a  trial,  as  a  compensa- 
tion for  his  loss  of  time;  because,  in  each  and  all  these  cases,  the 
parties  are  bound  by  law  to  do  the  acts  in  question,  without  compensation 
or  reward.(6) 

(u)  EdwaroU  y.  Bauffh,  12  Law,  J.  Bep.  N.  cfue,  5  Co.  117,  a.    Ftteh  v.  Sution,  5  Bwt 

S.  (Exch.)  427;  11  M.  &  W.  641,  s.  c.    Kaye  232. 

V.  DuUon,  18  Law,  J.  Rep.  N.  8.  (C.  P.)  186.  (a)   WiUituon  v.  B^en,  1  Ad.  &  B.  118, 

(x)  Pothier  by  Evans,  p.  25.  post.  p.  82.     1  Smith's  Leading  Cases,  p.  147. 

(y)  Cowper  v.  Orttn,  7  M.  &  W.  641.  June*  v.  Waiie,  5  Bing.  N.  C.  861,  856. 

{z)  Cumber  v.  Wane,  1  Str.  425.    Pinnelfs  (6).  Bndfft  v.  Caffe,  Cro.  Jac.  103.     WiUit  v. 
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It  has  been  held  that  a  promise  to  pay  money  to  the  crew  of  a  vessel,  as 
an  incitement  to  exertion,  during  a  storm,  is  a  nudum  pactum,  and  cannot 
be  enforced,  because  the  sailor  is  bound  to  do  his  utmost  to  save  and 
preseire  the  vessel,  (c)  but,  if  any  extraordinary  and  additional  services 
have  been  rendered  beyond  what  the  parties  were  in  strictness  bound  to 
perform,  there  is  a  sufficient*  foundation  for  the  promise,  and  the  law  will 
compel  its  faithful  performance,  (tf) 

A  by-gone  transaction  cannot  be  made  a  good  consideration  for  a 
promise. 

A  servant,  whilst  in  the  execution  of  his  master  s  business,  being 
arrested  on  a  charge  of  trespass,  and  imprisoned  in  the  Compter  of 
London,  two  citizens,  friends  of  the  master,  became  bail  for  the  servant, 
in  order  that  the  business  of  the  master  might  not  go  undone,  and 
the  master  afterwards,  in  return  for  the  friendly  act  so  done  by  them, 
promised  to  indemnify  them  against  any  loss  they  might  incur  by  reason 
thereof.  The  servant  was  subsequently  condemned  in  a  penalty  and 
costs,  and  the  bail  were  compelled  to  pay  the  amount,  whereupon  they 
thought  an  action  against  the  master  upon  the  promise,  and  obtained  a 
verdict;  but  it  was  holden,  in  arrest  of  judgment,  that  the  promise  was  a 
nudum  pactum,  because  the  bailment,  which  was  the  consideration  for  it, 
was  past  and  executed  before  the  promise  was  made,  and  the  promise, 
consequently,  could  not  be  said  to  have  been  founded  upon  it.  {e) 

So,  in  all  pleadings,  if  the  consideration  be  stated  in  the  past  tense,  as 
a  by-gone  transaction,  at  the  time  of  the  making  of  the  promise,  it  will 
fail  to  support  the  promise. 

A  promise,  for  example^  to  pay  the  plaintiff  20/.,  in  consideration  that 
the  plaintiff  had  delivered  to  the  defendant  twenty  sheep,  or  a  promise 
to  lend  the  plaintiff  20/.,  in  consideration  that  the  plaintiff  had  formerly 
lent  that  sum  to  the  defendant^  is  a  nudum  pactum,  and  incapable  of 
sustaining  an  action,  {f)  And  so  is  a  promise  to  pay  the  plaintiff 
140/.,  in  consideration  that  the  plaintiff  had  expended  that  amount  in  the 
maintenance  and  education  of  the  defendant,  and  in  the  management 
and  improvement  of  his  estate,  and  in  the  payment  of  the  interest  of 


PwiAaM,  4  Moore  300.     CcXLvm  y.  Qitd^roy,  1  (d)  England  ▼.  Davidson,  post  p.  29  n.  {g), 

B.  &  Ad.  956,  957.    IHxon  t.  Adam,  Cro.  (e)  Hunt  ▼.  BaU,  Dyer  272,  a;  1  Boll.  Abr. 

BliL  538.    Kaye  y.  DvJUtm,  13  Law,  J.  Rep.  11.    Haya  v.  Warrtn,  2  Str.  933.     Rotcoria 

N.  S.  (C.  P.)  186,  Parke,  B,    Jackson  t.  Cob-  t.  Thomas,  3  Ad.  &  B.  N.  S.  234. 

bin,  8  H.  &  W.  797.  U)  Jeremy    ▼.    Ooochman,  Cro.   Bliz.   442. 

(c)  Harris  ▼.  Waison,  Peake  102.    Stilk  t.  Doggett  v.  Voveel,  Moore  643.  lb.  220.    Bacon's 

Meyrici,  2  Gampb.  817  ;  6  Bsp.  129,  s.  c.  New-  Abr.  Assumpsit,  I).    Raiies  t.  Todd,  8  Ad.  & 

man  v.  Walters,  8  B.  &  P.  615.  B.  856-7 ;  1  P.  &  I).  145,  s.  c. 
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a  mortgage  on  it  daring  the  defendant's  minority  ;(^)  for  the  thing 
haying  heen  done  and  executed  before  the  promise  was  made,  cannot 
be  said  to  be  a  consideration  for  it ;  bat  if  the  act  has  been  performed 
pursuant  to  the  previous  request  of  the  party  making  the  promise,  then 
the  promise  is  coupled  to  the  consideration  by  the  request,  and  is  not  a 
nudum  pactum.  And  when  the  defendant  has  received  and  retains  the 
benefit  of  the  consideration,  the  law  will  imply  a  request,  or  permit  the 
jury  to  infer  it,  for  the  purpose  of  enforcing  a  meritorious  claim,  as  will 
hereafter  be  shown,  {h)  but  its  existence  in  law  is  always  essential,  and 
must  be  stated  as  a  fact  on  the  face  of  the  pleadings  in  order  to  support 
the  promise  declared  upon. 

Illegal  and  void  conniderations. — So,  where  the  cause  or  consideration 
is  repugnant  to  justice  or  morality,  or  is  "  against  the  intendment,"  or 
contrary  to  the  policy  of  the  common  law,  (  i)  or  against  the  provisions  of 
an  act  of  parliament,  it  will  fail  to  support  the  contract  or  promise.  As 
if  it  tend  to  defraud  the  public  revenue,  or  to  injure  the  public  service,  or 
facilitate  smuggling,  or  promote  vice,  or  to  contravene  the  policy  of  the 
bankrupt  and  insolvent  laws,  or  restrain  trade  and  commerce,  or  mar- 
riage, {k)  for  no  court  will  lend  its  aid  or  assistance  to  a  man,  as  pre- 
viously mentioned,  in  the  performance  of  an  act  which  is  against  the 
interests  of  society,  or  is  either  malum  in  se^  or  malum prohibitum.(l) 
An  agreement,  therefore^  to  pay  money  to  stop  a  prosecution  for  crime, 
or  to  compound  a  felony,  or  abandon  a  petition  presented  to  the  House 
of  Commons  against  the  return  of  a  member  on  account  of  bribery,  is 
illegal  and  cannot  be  enforced  in  a  court  of  law.(x») 

If  any  part  of  the  consideration  for  the  contract  be  illegal,  it  vitiates 
the  whole ;  {n)  but  if  it  be  void  merely,  and  not  either  malum  prohibitum 
or  malum  in  se,  the  contract  may  be  supported  by  the  residue  of  the  con- 
sideration, if  it  be  gooAper  se  and  divisible,  {o) 

Failure  of  the  consideration, — ^And  although  there  be  an  apparent  con- 
sideration for  the  promise,  yet  if  this  consideration  should  turn  out  to  be 


(g)  Bastvfood  ▼.  Kenyon,  11  Ad.  &  B.  451 ; 
8  P.  &  D.  276,  8.  c.  Kayt  v.  DutUtn^  18  Law 
J.  Rep.  N.  8.  C.  P.  18d. 

(h)  Post.  p.  29,  80. 

(»)  SmUh  dt  SmiiKscA9Q,  8  Leon.  88. 

{h)  Cochhott  y.  BenneU,  2.  T.  R.  768.  Jack- 
son V.  Duehaire,  3  T.  R.  551.  Jferot  v.  Wal- 
la^^e,  ib.  17.  Waymell  v.  Read,  6  T.  R.  699. 
Zow  V.  Peers,  4  Burr,  2224.  Lcuxtustctde  v. 
White,  7  T.  R  585.  Parsons  v.  Thompson,  1 
H.  B.  322 ;  2  Wm.  Saund.  137,  h.  ed.  1845. 
M'KinntU  v.  Robinson,  3  M.  &  W.  484. 


(0  Lightfoot  ▼.  TenaiU,  1  B.  &  P.  555 ;  Go. 
Litt  206,  b. 

(m)  Coppock  V.  Bower,  4  H.  ft  W.  861. 

U)  Tinitl,  C.  J.,  WaiU  ▼.  Jones,  1  Sc.  785 ; 
1  Bing.  N.  S.  662.  ShadceU  v.  Rosier,  8  Sc. 
74.  The  King  v.  NorihwingfiM,  1  B.  ft  Ad. 
915 

(o)  King  V.  Sears,  2  C.  M.  ft  R  48  ;  5 
Bing.  N.  S.  841,  s.  c.  Jones  v.  WaiU,  7  Sc. 
817.  Sheerman  t.  Thompson,  11  Ad.  ft  E. 
1027. 
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fake,  or  to  be  a  nullity^  the  contract  has  no  legal  force  or  effect,  as  in  the 
instance  put  by  Pothier.  "  If  upon  the  false  supposition  that  I  owe  you 
1,000/.,  left  you  by  the  will  of  my  father,  which  has  been  revoked  by  a 
codicil,  whereof  I  am  n6t  apprized,  I  engage  to  give  you  a  certain  estate 
in  discharge  of  that  legacy,  the  contract  is  null,  and  the  falseness  of  the 
cause  being  discovered,  you  are  not  only  without  any  right  of  action  to 
compel  me  to  deliver  the  estate,  but  even  if  I  have  delivered  it,  I  am 
entitled  to  reclaim  it,  and  my  right  of  action  by  the  Boman  law  was  cjJled 
coRdictio  sine  causd,  which  is  the  subject  of  a  title  in  the  digest."  (p) 
So  if  the  consideration  prove  to  be  a  nullity,  the  promise  founded  upon  it 
is  yoid,  as  if  the  consideration  be  the  forbearance  of  a  suit  when  there  is 
no  cause  of  action,  or  the  relinquishment  of  a  contract  void  in  law,  or  a 
discharge  from  an  arrest  wrongfully  and  illegally  made,  or  a  promise  to 
pay  a  debt  which  never  had  an  existence  in  point  of  law.  ( g) 

Simple  contracts  in  writing. — No  superiority  was  given  by  the  civil 
law  to  a  written  contract  over  a  contract  by  word  of  mouth.  Although 
put  into  writing,  the  gratuitous  promise  was  a  nudum  pactum,  and 
incapable  of  sustaining  an  action,  **  for  writing  cannot  change  the  nature 
of  it,  neither  can  writing  amount  to  a  cause  or  consideration  for  the  pro- 
mise, but  it  is  only  made  use  of  for  proof.'*  (r)  And  so  by  the  common 
law  of  England,  it  is  holden  that  the  mere  reduction  of  the  contract  or 
promise  into  writing  can  give  no  right  of  action  where  none  before  existed. 
''  The  circumstance  of  the  contract  or  promise  being  put  into  writing," 
obseives  Skinner,  G,  B.,  "'  does  not  take  away  the  necessity  of  a  considera- 
tion and  obviate  the  objection  of  nudum  pactum.  There  is  no  such  third 
class  of  contracts,  as  some  of  the  counsel  have  endeavoured  to  maintain, 
as  contracts  in  writing.  If  they  be  merely  written  and  not  specialties, 
(i.  e.  contracts  under  seal,)  they  are  parol,  and  a  consideration  must  be 
proved,  {s) 

Thus,  where  the  defendant  had  signed  a  written  agreement  to  the  fol- 
lowing effect,  *'  I  hereby  agree  to  remain  with  Mrs.  Lees,  of  302,  Begent 
Street,  Portland  Place,  for  two  years  from  the  date  hereof,  for  the  purpose 
of  learning  the  business  of  a  dress-maker,  &c.  As  witness  my  hand,  this 
5th  day  of  June,  1826,"  it  was  held,  that  as  the  agreement  was  all  on  one 
side,  nothing  being  contracted  to  be  done  or  performed  by  Mrs.  Lees  as 

(p)  Polhier  on  OUigBtions,  P.  1.  c.  1.  Art  3,      482 ;  King  ▼.  Hol>b$,  Tely.  26 ;  Randal  y.  Bar- 

1  0.  vey,  Godb.  858 ;    Courtn^  y.  Strang,  2  Ld. 
(9)  Jtotyer  t.  LangdaU,  Sty.  248 ;  Jonet  y.      Baym.  1217 ;  Luxtan  y.  Robinton,  Doug.  020. 

Atkburnham,  4  Baat,  463 ;  Brealey  y.  Andrew,  (r)  Diff.  lib.  2.  tit.  14.  7 ;  Ub.  44.  tit  7.  61 ; 

2  N.  at  P.  114 ;  7  Ad.  &  B.  108.  s.  c. ;  Sammon      lib.  22.  tit  4.  4.    God.  4,  tit.  30. 

▼.  RoU,  March,  202;  Atkinson  v.  StUrte,  Willes,  («)  Rann  y.  Bnghet,  7  T.  R.  850,  851  n. 
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a  consideratioii  or  indaoement  for  the  defendant's  remaining  two  years  in 
her  service,  it  was  a  nudum  pactum ;  and  that  no  action,  consequently, 
could  be  brought  upon  it  against  the  defendant  for  leaving  her  mistress, 
and  commencing  business  on  her  own  account  before  the  expiration  of  the 
two  years,  (t) 

So,  where  the  written  agreement  was  in  the  following  terms,  **  Memo- 
randum of  an  agreement  made  the  17th  of  August,  1833,  by  whiob  I, 
William  Bradley,  of  Sheffield,  do  agree  that  I  will  work  for  and  with  John 
Sykes,  of  Sheffield  aforesaid*  manufacturer  of  powder-flasks  and  other 
articles,  at  and  in  such  work  as  he  shall  order  and  direct,  and  no  other 
person  whatsoever,  from  this  day  henceforth,  during  and  until  the  expira- 
tion of  twelve  months,  and  so  on  from  twelve  months'  end  to  twelve 
months'  end,  until  I  shall  give  the  said  John  Sykes  twelve  months'  notice 
in  writing  that  I  shall  quit  his  service,"  it  was  held,  that  as  this  engage- 
ment was  entirely  unilateral,  and  nothing  was  to  be  given  or  ione  by 
John  Sykes  as  a  consideration  for  Bradley's  promise  to  work  for  him 
by  the  year  and  no  one  else,  the  agreement  was  a  nudum  pactum^  and 
could  not  be  enforced,  {u)     So  where  the  defendant  signed  the  following 

instrument,  "  Mr.  James  ,  as  you  have  a  claim  on  my  brother  for 

bl.  1 7«.  M.,  for  boots  and  shoes,  I  hereby  undertake  to  pay  the  amount 
within  six  weeks  from  this  date,  14th  January,  1833,"  it  was  held,  that 
the  promise  being  without  consideration,  was  a  nudum  piicium,  and  gave 
no  cause  of  action,  (.r) 

And  so  with  regard  to  bills  of  exchange  and  promissory  notes,  there 
must  be  a  consideration  to  support  them  and  give  them  legal  validity,  or 
they  cannot  be  enforced  by  compulsion  of  law.  (y)  Inasmuch,  however, 
as  these  instruments  are  negotiable,  and  the  right  of  action  upon  them 
transferable  from  one  person  to  another,  the  absence  of  an  original  con- 
sideration is  perfectly  immaterial  when  the  bill  or  note  has  been  negotiated, 
and  the  interests  of  third  parties  are  involved  in  its  efficacy.  If  there  is 
consideration  as  between  the  immediate  parties  suing  and  being  sued,  that 
is  sufficient  to  support  the  action.  When  a  negotiable  note,  or  a  bill  of 
exchange,  for  example,  has  come  into  the  hands  of  a  third  person,  who 
has  given  value  for  the  instrument  bond  Jide,  and  without  notice  of  the 
want  of  consideration  for  originally  giving  or  indorsing  it,  such  want  of 
consideration  cannot  be  set  up  as  a  defence  by  the  maker  of  the  note  or 
the  acceptor  of  the  bill,  to  the  action  by  the  indorsee  or  other  bond  Jlde 

(<)  Zms  y.  Whfiicxmb,  2  M.  &  P.  86;  6  Bing.  {x\  Jamu  ▼.  WiUiamM,  5  B.  &  Ad.  1109 ;  2 

84.  «.  c.  I>owl.  P.  C.  481.  B.  c. 

(u)  8^he»  V.  Dixon,  9  Ad.  &  E.  693 ;  1  P.  &  (y)  CwnUxw%  ▼.  RoUttUm,  5  Taunt  553 ;  Eoi- 

D.  468,  B.C.; /toeesv  Core,  8  D.  &  R.  676.  lidayr,Alkiiuon,SD,&R,l9&;  5B.&C.503, 

s.  c. 
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holder.  It  is  essential  to  the  negotiability  of  such  commercial  instruments 
that  the  hondfide  holder  should  not  be  bound  to  inquire  into  the  original 
consideration.  If  he  has  advanced  his  money,  or  parted  with  property  on 
the  credit  of  the  bill,  or  on  the  faith  of  the  written  promise,  and  has 
sustained  damage  and  loss  by  reason  thereof,  there  is  a  consideration 
moving  from  him  capable  of  sustaining  his  action,  although  there  may 
have  been  no  consideration  originally  for  the  making  or  the  giving  of  the 
instrument. 


SECTION  II. 

WHAT  AMOUNTS  TO   A  VALID  CONSIDERATION   IN  THE   EYE   OF  THE  LAW. 

By  the  civil  law,  if  any  one  agreed  to  perform  or  effect  anything, 
(whether  that  consisted  in  giving  or  doing  something,  or  omitting  or  with- 
holding something,)  hoc  animo  that  another  in  his  turn  should  do  some- 
thing, or  give  or  deliver  something,  or  vice  vered,  the  person  in  whose 
favour  the  thing  executed  was  delivered  or  done,  was  not  permitted  to  be 
deficient  in  performing  what  was  stipulated  on  his  part,  but  was  compelled 
to  performance,  so  that  if  there  was  a  cause  or  consideration  facti  vel 
tradiiioniSy  a  corresponding  obligation  or  duty  arose.  And  so,  by  the 
common  law  of  England,  if  anything  is  performed  which  the  party  is  under 
no  legal  obligation  to  perform,  or  if  anything  is  given  or  done,  as  the  con- 
sideration or  inducement  for  the  promise  whereby  the  promisor  or  party 
making  the  promise  has  obtained  or  secured  for  himself  some  benefit  or 
advantage,  or  whereby  the  promisee  or  party  to  whom  the  promise  has 
been  made  has  sustained  some  trouble  or  loss,  or  suffered  some  injury  or 
inconvenience,  there  is  a  sufficient  consideration  to  render  the  promise 
obligatory  in  law,  and  capable  of  sustaining  an  action. 

Works  and  services. — Thus,  where  the  defendant,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  give  up  to  the  defendant 
a  certain  letter  belonging  to  the  plaintiff,  for  the  purpose  of  enabling  the 
defendant  to  prosecute  certain  claims  in  Portugal,  promised  the  plaintiff  to 
give  him  1,000/.,  and  the  plaintiff  confiding  in  this  promise,  gave  up  the 
letter,  and  enabled  the  defendant  by  means  thereof  to  recover  a  large  sum 
of  money,  it  was  held  that  the  service  so  rendered  to  the  defendant  by  the 
plaintiff  was  a  sufficient  consideration  for  the  promise,  and  that  the  plain- 
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tiff,  consequently,  was  entitled  to  recover  the  1 ,000/. ;  (a)  and  the  mere 
surrender  and  delivery  of  a  letter  or  other  written  document,  which  the 
party  has  a  right  to  keep  and  retain  in  his  possession,  is  a  sufficient  con- 
sideration for  the  promise,  although  the  possession  of  it  may  turn  out 
eventually  to  he  of  no  .value  in  a  pecuniary  point  of  view,  or  no  benefit 
may  have  resulted  to  the  one  party,  nor  prejudice  to  the  other,  from  the 
surrender  and  delivery  of  the  document.  "  If  the  plaintiff  has  been 
induced  by  the  defendant's  promise  to  part  with  something  which  he  might 
have  kept,  and  the  defendant  obtained  what  he  desired  by  means  of  that 
promise,  both  being  free  and  able  to  judge  for  themselves,  the  defendant 
is  not  justified  in  breaking  this  promise  by  discovering  afterwards  that 
the  thing  in  consideration  of  which  he  gave  it,  did  not  possess  that  value 
which  he  supposed  to  belong  to  it.  It  cannot  be  ascertained  that  that 
value  was  what  he  most  regarded,  he  may  have  had  other  objects  and 
motives;  and  of  their  weight  he  was  the  best  and  only  judge."  .  .  .  . 
"  The  actual  surrender  of  the  possession  of  the  paper  to  the  defendant  is 
a  sufficient  consideration,  without  reference  to  its  contents."  (b) 

"  A  consideration  of  loss  or  inconvenience,"  observes  Lord  Ellenborough, 
"  sustained  by  one  party  at  the  request  of  another,  is  as  good  a  considera* 
tion  in  law  for  a  promise  by  such  other,  as  a  consideration  of  profit  or 
convenience  to  himself."  (c) 

"  It  is  sufficient  if  there  be  any  damage  or  detriment  to  the  plaintiff, 
though  no  actual  benefit  accrue  to  the  party  undertaking,  {d)  If  the 
plaintiff  has  become  security  for  the  promisor,  or  has  accepted  bills,  or 
imposed  upon  himself  any  legal  liability  at  the  request  of  the  latter,  there 
is  a  sufficient  consideration  to  support  a  promise  and  render  it  binding  in 
law,  although  no  actual  benefit  or  advantage  has  resulted  to  the  pro- 
misor, {e)  Any  trouble  or  labour  too,  however  slight,  undertaken  by  the 
plaintiff,  at  the  request  of  the  defendant,  will  support  a  promise  by  the 
latter,  and  render  it  binding,  although  such  trouble  and  labour  may  have 
been  unsuccessful   and  productive  of  no  benefit  or  advantage   to  the 

plaintiff  (/) 

In  an  action  of  assumpsit,  it  appeared  that  the  defendant  had  offered  a 
reward  to  whoever  would  give  such  information  as  would  lead  to  the  con- 

(a)  Wilkinson  ▼.  Oliveira,  1  Bmg.  N.  S.  490 ;  (<j)   Le  Blanc,  J.,  Jonet  ▼.  AsUmmAawi,  4 

1  Scott,  461.  B.  c  Bait,  466. 

(6)  Denman.  0.  J.,  Eaigh  t.  Brooh,  10  Ad.  &  (e)  Ikin  y.  Brook,  1  B.  ft  Ad.  124 ;  BaiUy  ▼. 

B.  320 ;  Lord  Abinger,  b.  c  in  eiror,  ib.  884 ;  Cr^ift,  4  Taunt  611 ;  WiUianuon  t.  CUmentt, 

2P.  &D.  477;  4P.ftD.288.  8.C.;  Thamaty,  lTaimt528;  ClutterhwdtY,  Coffin,  i  Be. V,^ 

Thoma9»  2  Gale  ft  DaT.  226.  509 ;  Jones  ▼.  Waits,  5  So.  N.  B.  951. 

(c)  Bunn  t.  Guy,  4  East,  194  ;  BoUer,  J.,  (/)  Sturbyn  ▼.  Albany,  Cro.  Blii.  67;  Martk 

Nerot  Y.  WaUaos,  8  T.  B.  24.  v.  Cnlpspptr,  Oro.  CSar.  70. 
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Tiction  of  a  felon,  that  the  plaintiff  had  procured  and  given  the  required 
information,  and  had  then  sued  the  defendant  upon  his  promise ;  and  it 
was  held  that  the  service  so  rendered  was  a  sufficient  consideration  for  the 
promise,  and  that  the  plaintiff  was  entitled  to  recover  the  reward  offered, 
although  he  was  a  constahle  and  police  officer  o(  the  district  where  the 
felony  was  committed,  and  it  was  his  duty  as  such  constahle  to  do  his 
utmost  to  discover  and  apprehend  felons.  (^) 

Work  and  services  rendered  to  a  third  party  at  the  request  of  the 
promisor. — ^Any  service,  benefit,  or  advantage,  also  rendered  to  a  third 
person  at  the  request  of  the  promisor,  is  a  sufficient  consideration  for  the 
promise.  As  if  one  person  should  say  to  another,  "  heal  such  a  poor  man 
of  his  disease,"  or  "  make  an  highway,"  and  I  will  give  thee  so  much,  and 
he  doeth  it,  an  action  lieth  at  the  common  law.  {h)  A  captain  of  a  com- 
pany of  foot  soldiers,  at  the  request  of  the  defendant,  gave  leave  of  absence 
to  a  soldier  on  the  faith  of  a  promise  by  the  defendant  that  the  soldier 
should  return  in  ten  days,  or  that  the  defendant  would  pay  the  captain  20/., 
and  it  was  held  that  the  leave  of  absence  so  given  was  a  sufficient  con- 
sideration for  the  defendant's  promise,  and  that  the  captain^  consequently, 
was  entitled  to  maintain  an  action  for  a  breach  thereof,  (t)  So  where  the 
defendant  promised  the  plaintiff  to  pay  him  1 00/.  if  the  plaintiff  would 
bail  the  defendant's  servant,  who  had  been  cast  into  prison,  it  was  holden 
that  there  was  a  sufficient  consideration  for  the  promise,  {k) 

Very  slight  circumstances  also  will  in  certain  cases  suffice  to  establish 
a  request  in  point  of  law. 

If  a  tailor  furnishes  clothes  to  a  boy  at  school,  and  the  father  sees  the 
clothes  on  the  boy's  return  home,  and  makes  no  objection  to  the  tailor, 
this  is  sufficient  to  warrant  a  jury  in  finding  that  there  was  an  implied 
authority  from  the  father  to  the  tailor  to  furnish  the  son  with  clothes.  (/) 

The  father  of  an  illegimate  child  promised  to  pay  the  mother  an  allow- 
ance of  60/.  a  year  during  her  life,  in  consideration  that  the  mother  had 
>  at  his  request  undertaken,  and  then  had  the  care  and  nurture. of  the  child, 
and  would  thenceforth  continue  to  take  charge  thereof;  and  it  was  held 
that  there  was  a  sufficient  consideration  for  the  promise,  and  that  the 
executors  of  the  father,  after  the  decease  of  the  latter,  were  bound  to  con- 
tinue the  payment  of  60/.  a  year  to  the  mother,  (m) 

A  bygone  act  or  service  {n)  performed  or  rendered  pursuant  to  the  pre- 
vious request  of  the  promisor,  will  be  sufficient  to  sustain  an  action. 

ig)  England  ▼.  DarMwii,  11  Ad.  &  E,  856.  (0  La»  ▼•  WUkin,  6  Ad.  &  B.  718. 

[k)  1  Rolle  Abr  Action  tat  Case.  («)  Jennings  ▼.  Brown,  9  M.  &  W.  496. 

(t)  Tayfor  r.  Jones,  1  Baym.  812.  («)  Ante,  p.  28 ;  1  Wm».  Saund.  264.  264  a. 
(i)  Sum  T.  Bate,  Dyer,  272  a. 
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Thus,  where  the  plaintiff  brought  his  action  upon  a  promise  made  by 
the  defendant  to  pay  the  plaintiff  20/.  in  consideration  that  the  plaintiff, 
at  the  special  instance  of  the  defendant,  had  taken  to  wife  the  cousin  of 
the  defendant,  it  was  holden  that  the  action  was  maintainable,  although 
the  marriage  was  executed  and  past  before  the  undertaking  and  promise 
were  made,  because  the  marriage  ensued  at  the  request  of  the  defendant  {o) 
So,  where  the  plaintiff  having  feloniously  slain  one  Patrick  Mahunie, 
*'  required'*  the  defendant  to  endeavour  to  obtain  a  pardon  for  him  from 
the  king,  and  the  defendant  joumied  and  laboured,  at  his  own  charges 
and  by  every  means  in  his  power,  to  effect  the  desired  object,  and  the 
defendant  afterwards,  in  consideration  of  the  premises,  promised  to  give 
the  plaintiff  100/.,  it  was  held  that  although  the  consideration  was  passed 
and  gone  before  the  promise  was  made,  yet  inasmuch  as  the  consideration 
"  was  moved  by  the  previous  suit  or  request  of  the  party  y*  the  promise 
was  binding  and  capable  of  sustaining  an  action.  (j»)  But  the  thing  done 
must  of  course  have  been  advantageous  to  the  defendant,  or  detrimental  or 
troublesome  or  inconvenient  to  the  plaintiff,  and  must  be  such  an  act 
or  service  as  the  law  recognises  as  a  good  legal  consideration  for  a 
promise,  {q) 

And  if  the  defendant  has  accepted  and  retains  the  benefit  or  advantage 
of  the  consideration,  the  law  will  imply  a  request  where  none  exists  in 
point  oi  fact.  Thus,  if  a  man  pays  a  sum  of  money,  or  buys  goods  for 
me  without  my  knowledge  or  request,  and  afterwards  I  agree  to  the  pay- 
ment or  receive  the  goods,  this  subsequent  assent  is  equivalent  to  a  pre- 
vious request,  in  accordance  with  the  ancient  maxim  of  the  civil  law, 
omnis  ratihabitio  retrotrahitur  et  mandato  aquiparatur.  In  such  a  case 
it  must  be  stated  upon  the  face  of  the  plaintiff's  declaration,  "  that  the 
money  was  paid  and  laid  out  for  me  at  my  special  instance  and  request, 
and  my  subsequent  conduct  in  agreeing  to  it  will  be  evidence  of  that 
request."  (r) 

A  request  too  is  frequently  implied  by  law  for  the  purpose  of  enabling 
a  man  to  enforce  an  express  promise  founded  upon  a  meritorious  claim 
not  amounting  to  a  strict  legal  right.  If  a  man,  for  example,  clothes, 
feeds,  and  educates  an  infant  during  his  infancy,  and  the  latter  after  he 
comes  of  age  makes  an  express  promise  to  his  benefactor  to  pay  him  a 
certain  sum  of  money  in  consideration  of  the  benefits  so  rendered,  the  law 

(o)  Dyer,  272  (b).  (?)  ^aw  v.  DuUon,  18  Law,  J.  Bei».  H.  8. 

(p)LafnpUighy.BraithwaiU,nohA05;  Smttk*s  (C.  F.)  187. 
Lrading  clues,  67, 68 ;  Sidnam  v.  Wortkingtan,  (r)  1  Saand.  264.  n.  1 ;  Tindal,  C.  J.,  Tipper 

Cro.  Blix.  42;  Harrit'i  caae,  Dyer,  272  a.  n.  t.  BieknOl,  4  Scott,  462;  3  Bing.  v.  8.  716.  ore 

81.  post  ch.  7,  as  to  implications  of  law. 
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will  imply  a  previous  request  (s)  on  the  part  of  the  infant,  for  the  supply 
of  the  necessaries  of  life  so  furnished.  Hence  it  has  been  said  that  the 
existence  of  a  moral  duty  or  obligation  to  do  a  particular  thing,  is  a  suf- 
ficient consideration  for  an  express  promise  to  perform  it  But  this  is  not 
true  as  a  general  proposition  in  point  of  law. 

The  only  duties  of  the  nature  of  mere  moral  obligations  that  will  sup- 
port an  express  promise,  are  those  which  could  be  enforced  at  common 
law,  but  for  the  intervention  of  some  positive  rule  of  law  or  statutory 
enactment,  which,  with  a  view  to  general  benefit,  exempts  the  party  in 
that  particular  instance  £rom  liability.  Such  are  the  duties  and  obliga- 
tions arising  out  of  the  debts  and  contracts  of  persons  under  age,  or 
the  debts  and  contracts  of  certificated  bankrupts,  or  antiquated  legal  claims 
and  demands  barred  by  the  statute  of  limitations,  where  the  remedy  is 
taken  away  by  a  positive  rule  of  law,  or  by  express  legislative  enactment, 
and  the  payment  of  the  debt,  or  the  performance  of  the  engagement, 
remains  a  voluntary  duty,  binding  only  in  foro  conscientm.  *  In  these 
instances,  and  upon  such  duties  and  obligations  so  exempted,  an  express 
promise  operates  to  revive  the  liability  and  take  away  the  exemption. 

The  express  promise  of  a  person  of  full  age,  founded  upon  the  precedent 
duty  or  obligation  contracted  during  infancy,  operates  as  a  waiver  of  the 
rule  of  law  framed  for  the  protection  of  infants,  and  forthwith  renders 
the  party  legally  liable  upon  the  precedent  obligation.  And  the  certi- 
ficated bankrupt,  or  the  person  exempted  from  liability  by  the  statute  of 
limitations,  who  makes  an  express  promise  founded  upon  the  precedent 
duty,  at  once  waives  the  statutory  bar  and  restores  his  liability,  (t)  The 
express  promise  in  these  cases  revives  a  precedent  good  consideration,  but 
it  can  give  no  original  right  of  action  if  the  obligation  on  which  it  is 
founded  never  could  have  been  enforced  at  law,  though  not  barred  by  any 
legal  maxim  or  statutory  provision,  (u) 

Fast  seduction  and  past  cohabitation,  consequently,  are  not  a  sufBcient 
consideration  to  support  an  express  promise  to  pay  an  annuity  to  the 
injured  female,  (x) 

Any  suspension  or  forbearance  of  a  man's  legal  rights^  also,  will  form 
a  foundation  for  an  undertaking,  and  will  make  it  binding,  though  no 
actual  benefit  accrue  to  the  party  undertaking,  (y)  If  the  plaintiff,  for 
example,  at  the  request  of  the  defendant,  forbears  to  institute  legal  pro- 

(is  BDcnbonragh,  C.  J.,  Cooper  t.  Martin^  4  EaMwood  r.  Ke%yon,,  11  Ad.  &  B.  447. 
ftttt,  81.  if)  Binndngton  t.  WaUit,  4  B.  &  Aid.  650. 

(()  But  the  promise  miut  be  made  in  writing,  (y)  Yates,  J.,  Pillant  y.  Van  Mierop,  cited 

9  Geo.  4.  c  14.  post.  ch.  4.  4  Bast,  460 ;  SerUj.  Waierw>rth,4U.  &W.  13. 

in)  WennaU  t.  AdMy,  8  B.  &  P.  249.  n.  (a). 
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ceedings,  or  discontiiiues  legal  proceedings  already  commenced  against  a 
third  party,  for  any  convenient  or  reasonable  period,  for  the  enforcement 
of  a  just  claim  or  demand,  (z)  or  suspends  or  wiUidraws  an  execation  or 
a  distress  against  the  goods  or  the  person  of  such  third  party,  the  sus- 
pension or  withdrawal  of  such  execution  or  distress,  and  the  forbearance 
of  further  proceedings,  form  a  sufficient  consideration  for  a  promise  by  the 
defendants  to  pay  money  to  the  plaintiff,  or  to  satisfy  the  full  amount  of 
his  claim,  {a) 

The  abandonment  and  discontinuance  of  an  action  brought  to  enforce 
a  doubtful  right  or  claim,  too,  is  a  sufficient  consideration  for  a  pro- 
mise ;  (b)  and  if  there  be  an  admitted  debt  due  from  one  person  to  another, 
but  disputes  and  doubts  exist  as  to  the  exact  amount  due,  the  compromise 
and  settlement  of  the  disputes,  and  the  abandonment  of  the  claim  to  its 
full  extent,  form  a  sufficient  consideration  for  a  promise  to  pay  a  smaller 
sum  than  the  amount  claimed ;  (c)  and  in  the  case  of  all  unliquidated 
claims  and  demands,  where  the  precise  amount  due  has  not  been  fixed  and 
reduced  to  a  certainty  by  the  agreement  of  the  parties,  the  payment  or 
satisfaction  of  part  of  the  demand  is  a  good  consideration  for  the  dis- 
charge of  the  residue,  (d) 

Trust  and  confidence, — ^If  a  man  is  entrusted  with  money  or  goods  on 
the  faith  of  a  promise  to  deal  with  them  in  a  particular  manner,  an  action 
can  be  maintained  against  him  for  any  loss  or  injury  that  may  be  sustained 
by  reason  of  a  breach  of  the  promise,  although  the  duty  or  office  of  trust 
may  have  been  undertaken  gratuitously.  "  If  I  promise  another  to  keep 
him  such  certain  goods  safely  for  such  a  time,  and  after  /  refuse  to  take 
them,  there  lieth  no  action  against  me  for  it.  But  if  I  take  them,  and 
afterwards  they  be  lost  or  impaired  through  my  negligent  keeping,  there 
an  action  lieth."  {e) — **  The  bare  being  trusted  with  another  man's  goods," 
observes  Lord  Holt,  ''  is  a  sufficient  consideration  if  the  bailee  enter  upon 
the  trust  and  take  possession*'  {/)  Thus,  where  a  coffee-house  keeper 
accepted  a  large  sum  of  money  from  the  plaintiff,  and  promised  to  take 
proper  care  of  it  for  a  certain  period,  it  was  holden  that  an  action  would 


t 


iz)  Smith  T.  Algar,  1  B.  &  Ad.  608. 

(a)  1  Roll.  Abr.  24,  pi.  88.  Jenningi  t. 
ffarUy,  Cro.  Elis.  909.  Tdv.  19,  s.  c. ;  MorUm 
T.  Bum,  7  Ad.  ft  E.  19,  2  N.  &  P.  297 ;  SieaU 
T.  BeaU,  11  Ad.  &  E.  983 ;  AUee  t.  Bacihotue, 
8  M.  &  W.  651 ;  Harper  t.  WiUianu,  4  Ad. 
&  B.  N.  8.  219,  288.  A  promise,  koweyer,  to 
pay  the  debt  of  a  third  party,  and  the  conn- 
deration  for  the  promiae,  must  be  ezpreised  in 
writing.    See  pott,  ch.  4. 

(b)  Longridge  t.  DorviUe,  5  B.  &  Aid.  117 ; 


Stracy  T.  Bant  of  England,  4  M.  &  P.  689. 

(e)  Bdwardt  ▼.  Baugh,  11  M.  &  W.  641. 
12  Law  J.  Rep.  N.  S.  Bxch.  427. 

(d)  WUkinwn  t.  Bytn,  1  Ad.  &  B.  118,  8 
N.  &.  M.  858,  I.e. ;  Watten  r.Smitk,  2  B.  & 
Ad.  889. 

(e)  Doctor  and  Student,  Dial.  2,  0. 24.  StoiTi 
J.,  on  Baihnentt. 

(f)  Holt,  C.  J.  Coggs  t.  Bernard,  2  Ld. 
Baym.  920. 
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lie  on  this  promise  for  gross  neglect  and  want  of  caution,  whereby  the 
money  was  lost,  (p) 

So  where  the  plaintiff  delivered  the  sum  of  700/.  to  the  defendant,  to  be 
laid  out  by  him  in  the  purchase  of  an  annuity,  and  the  defendant  pro- 
mised to  get  the  annuity  well  koSl  properly  secured,  but  was  guilty  of  gross 
neglect  and  want  of  care,  whereby  both  the  money  and  the  annuity  were 
lost,  it  was  holden  that  the  plaintiff  was  entitled  to  maintain  an  action 
against  the  defendant,  to  recover  compensation  for  the  injury  he  had  sus- 
tained, although  the  defendant  was  to  receive  no  reward  for  his  services.  (A) 
So  again,  where  the  plaintiff  being  about  to  proceed  to  Northampton, 
delivered  money  to  the  defendants  in  London  to  be  forwarded  to  him  at 
Koithampton,  and  the  defendants  accepted  the  money,  and  promised  to 
fulfil  the  directions  given,  it  was  holden  that  the  plaintiff  was  entitled  to 
maintain  an  action  in  respect  of  the  injury  and  inconvenience  he  had  sus- 
tained by  reason  of  a  breach  of  this  promise,  although  the  defendants 
were  to  receive  no  remuneration  for  their  trouble,  (f )  And  where  the 
plaintiff  intrusted  ''  divers  boilers  of  great  value"  to  the  defendant,  to  be 
weighed,  and  the  defendants  promised  to  return  them  in  the  same  state 
and  condition  as  they  were  in  at  the  time  he  received  tbem,  but  sent  them 
back  in  detached  pieces  and  unfit  for  use,  it  was  holden  that  the  plaintiff 
was  entitled  to  maintain  an  action  on  the  promise,  to  recover  compensation 
for  the  injury  he  had  sustained."  {k) 

Mutuality  of  Contract  and  Obligation. — There  is  a  large  class  of  con- 
tracts, also,  which  being  founded  upon  mutual  promises,  are  perfected  and 
made  binding  by  the  bare  consent  of  the  parties,  the  promise  or  under- 
taking of  the  one  party  to  do  one  thing  being  the  consideration  for  the 
promise  of  the  other  to  do  another.  To  these  contracts,  framed  and  con- 
stituted for  the  performance  of  mutual  and  reciprocal  acts  and  dudes,  and 
founded  upon  a  mutuality  and  reciprocity  of  obligation  and  liability,  the 
objection  of  nudum  pactum  cannot  apply.  Such  are  all  contracts  of  sale 
where  the  promise  or  undertaking  of  the  one  party  to  sell  forms  the  con- 
sideration for  the  promise  of  the  other  to  buy,  and  where  "  the  bargain  is 
struck,"  and  the  contract  concluded,  by  the  mere  assent  of  the  parties, 
neither  of  them  being  at  liberty  ''  to  be  off,"  provided  possession  of  the 
subject  matter  of  the  sale  be  tendered  by  the  seller  within  a  reasonable 

<^)  Doorman  y.  Jenkint,  2  Ad.  &  B.  256.  Howard,  6  D.  &  R.  448,  4  B.  &  G.  345,  s.  c. 

(A)  WhUthiod  ^,  OrteOMVi,  10  Moon,  ISS,  (t)  5Ai^«&Mr  t.  (?/yi»,  2 M.&W.  148;  WkttU- 

2  Bmg.  464 ;  M'Clel.  &  T.  205,  1.0.    In  the  Uy  r.  Low,  Cro.  Jac.  668 ;  Palm.  281. 
abtenoe  of  an  ezpratt  undertaking  to  procnra  (k)  Bainhridge  t.  Fimuton,  1  1*.  &  I).  8 ; 

good  ncnritj,  the  party  would  only  be  bound  to  and  see  Smith'i  leading  caaes,  yol.  1,  p.  94,  96, 

vae  naionable  care  and  caution.    DarinaU  v.  ed.  1841. 
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period.  (/)  Such,  also,  are  all  cpntraots  of  marriage,  where  the  promise 
of  the  one  party  to  marry  is  the  consideration  for  the  promise  of  the  other 
party ;  also  all  contracts  or  agreements  to  enter  into  partnership,  or  to 
make  exchanges  of  lands  and  chattels,  or  to  refer  disputes  to  arbitra- 
tion ;  (m)  and  whenever  several  parties  simultaneously  agree  for  the  per- 
formance of  several  duties  or  services  to  or  for  the  benefit  of  each  other, 
there  is  a  binding  contract,  and  an  action  will  lie.  (it) 

In  the  case  of  the  contracts  with  the  dress-maker  and  the  powder-flask 
manufacturer,  previously  cited,  (o)  if  Mrs.  Lees,  the  dress-maker,  had 
engaged  to  teach  the  defendant  the  art  of  dress-making,  or  John  Sykes, 
the  flask*  manufacturer,  had  bound  himself  to  employ  Bradley  his  work- 
man by  the  year,  there  would  have  been  a  sufficient  consideration  for  their 
several  promises  to  remain  in  the  service  of  their  employers  for  the  time 
specified. 

So  in  the  case  of  the  boot-maker,  if  the  latter  had  undertaken  not  to 
sue  the  defendant's  brother  for  the  6/.  lis.  9d.  for  the  space  of  six  weeks, 
that  would  have  been  a  sufficient  consideration  for  the  defendant's  promise 
to  pay  and  satisfy  the  amount  of  his  claim. 

Mutual  PromisA, — ^AU  dbntracts  founded  upon  mutual  promises  between 
persons  of  full  age,  must  become  obligatory  upon  both  parties  at  the  same 
instant,  (p)  so  that  each  may  have  an  action  upon  it,  or  it  will  bind  neither; 
if  one  only  is  bound,  there  is  no  consideration  for  the  promise  of  the  other, 
and  such  promise  is  consequently  nudum  pactum.  A  written  agreement, 
consequently,  to  submit  disputes  and  differences  to  arbitration,  must  be 
signed  by  all  parties  before  any  one  can  be  made  liable  upon  it,  as  the 
obligation  by  all  to  obey  the  award  of  the  arbitrator  is  the  consideration 
to  each  for  his  entering  into  the  contract.  Before  a  plaintiff,  therefore, 
can  succeed  in  an  action  upon  such  a  contract,  he  must  show  that  he  had 
himself  engaged  to  be  bound  by  the  award,  (q)  The  mutuality  of  obliga- 
tion is  the  very  essence  of  all  contracts  founded  upon  mutual  promises. 
"  Hence  it  follows,"  observes  Pothier,  "  that  nothing  can  be  more  contra- 
dictory to  such  an  obligation  than  an  entire  liberty  in  either  of  the  parties 
making  the  promise  to  perform  it  or  not,  as  he  may  please.     An  agree- 

(l)  2  Black.  Com.  447;  Noy^s  Maxims,  c  42;  («)  Tipper  t.  Bickndl,  4  8c  462;  8  Biiig.i 

Jiutiniani  Institut  lib.  iii.  tit.  23 ;  and  see  post,  N.  S.  710. 

cb.  3,  p.  40,  on  tbe  Contract  of  Sale.  (o)  Ante,  p.  26. 

(m)  Oower  ▼.  Capper,  Cio.  Eliz.  643;  ib.  703,  (p)  yichole  t.  Rdynhredk  Hob.  88.    See  the 

888 ;  Mansfield  y.  iitepken,  Comb.  256 ;  Hebdeji  exception  in  &v;  ur  of  infimts,  post,  p.  86. 

y.  RuUer,  1  Sid.  180  ;  Holder  v.  IHeheeon,  1  {q)  Kingston,  ▼.  Phdpe,  Feake,  &.  299  ;  Bid^ 

Freem.  95 ;    Gihbont  y.  Prewd.  Hardr.  102 ;  dell  y.  Dowu,  6  B  &  C  265 ;  9  D.  &  R.  404, 

M'NeM  y.  Reid,  2  M.  &  Sc.  89 ;  9  Bing,  68,  s.  c.    Antram  y.  Chace,  15  Bast,  212. 
s.  c. 
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ment  giving  such  a  liberty  would  b©  absolutely  void  for  want  of  obliga- 
tion, (r)  i.e.  BO  long  as  the  contract  remained  executory,  and  notliing 
had  been  done  under  it.  But  if  the  contract  has  been  executed  by  the 
perfoimanoe  of  the  act  forming  the  consideration  for  the  promise,  then  it 
is  DO  answer  to  an  action  to  say  that  the  plaintiff  was  not,  by  the  terms  of 
the  original  contract,  bound  to  do  the  act,  and  that  there  was  consequently 
no  mutoality  of  obligation.  («) 

There  is  a  large  class  of  contracts  in  which  there  is  no  mutuality  of 
engagement  or  liability.  In  the  preceding  cases,  for  example,  where  the 
consideration  for  the  promise  made  by  the  defendant  was  the  giving  up,  or 
SQirender  of  letters  or  securities,  or  the  performance  of  work  and  labour, 
or  the  marrying  the  defendant's  kinswoman,  or  the  suspension  or  forbear- 
ance of  legal  proceedings,  or  the  intrusting  another  with  property,  the 
plaintifiFwas  not,  by  the  terms  of  the  original  contract,  bound  to  give  up 
the  letters,  or  perform  the  work,  or  marry  the  kinswoman,  or  suspend  the 
legal  proceedings,  or  intrust  the  party  with  property ;  but  if,  acting  upon 
the  faith  of  the  promise  made  to  him,  he  did  do  so,  the  promise  attaches 
to  the  consideration  so  performed  and  accomplished,  and  the  defendant  is 
liable  upon  his  promise. 

When  the  defendant  has  had  the  benefit  of  the  consideration  for  which 
he  bargained,  it  is  no  answer  to  an  action  brought  against  him  to  say  that 
the  plaintiff  was  not  bound  by  the  contract  to  do  the  act.  {t)  Thus  in  the 
case  of  guarantees.  ''  Suppose  I  say,  if  you  will  furnish  goods  to  a  third 
person,  I  will  guarantee  the  payment ;  there  you  are  not  bound  to  furnish 
them;  yet  if  you  do  furnish  them  in  pursuance  of  the  contract,  you  may 
sue  me  upon  my  guarantee."  {u)  '*  A  great  number  of  the  cases  on 
guarantees  are  oases  of  contracts  not  binding  on  both  sides  at  the  time 
when  made,  and  in  which  the  whole  duty  to  be  performed  tosts  with  one 
of  the  contracting  parties.  A  guarantee  falls  under  that  class  when  a 
person  says,  '  In  case  you  choose  to  employ  this  man  as  your  agent  for  a 
week,  I  will  be  responsible  for  all  such  sums  as  he  shall  receive  during 
that  time,  and  neglect  to  pay  over  to  you,'  the  party  indemnified  is  not 
therefore  bound  to  employ  the  person  designated  by  the  guarantee ;  but  if 
he  does  employ  him,  then  the  guarantee  attaches  and  becomes  binding  on 
the  party  who  gave  it."  {x) 

<r)  Tnit£  des  Obligations,  part  i.  ch.  1,  art  (f)  Tindal,  0.  J.,  6  Sc.  N.S.  106. 

3,  §  7.    Hopkint  ▼.  Logan,  7  Dowl.  360 ;  5  M.  («)  Fatteson,  J.,  Morion  y.  Bwm$,  7  Ad.  &  E. 

&  W.  241  g.  c.  28. 

(«)  F%Amonger*»  Company  y.  EcberUon,  6  (x)  Parke,  B.,  Kennaway  y.  TreUavan,  6  M. 

8c  N.S.  66;  6  M  &  Or.  131,  b.c.  ;  Arnold  v.  &  W.  501 ;  Mozley  y.  Ttniler,  1  C.  H.  &  U. 

Mayor  ^  PooU,  5  ib.  776 ;  4  ib.  896.  695. 
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But  in  these  cases,  and  in  all  cases  where  there  is  no  mutuality  of  con^ 
tract  and  obligation,  there  is  nothing  to  bind  the  party  to  the  continuance 
of  his  promise,  so  long  as  nothing  has  been  done  upon  the  faith  of  it ; 
and  the  party  making  the  promise  or  giving  the  undertaking  may,  at  any 
time  before  it  has  been  accepted  and  acted  upon,  and  any  portion  of  the 
intended  consideration  has  been  accomplished,  retract  such  promise  or 
withdraw  such  undertaking,  and  place  himself  in  the  same  situation  as  if 
it  had  never  been  made. 

By  the  civil  law,  contracts  between  persons  of  full  age  and  infants, 
formed  an  exception  to  the  general  rule,  that  both  parties  must  be  bound 
by  an  executory  contract  founded  upon  mutual  promises,  or  neither  party 
could  be  made  liable  upon  it.  This  exception  has  been  introduced  into 
our  own  law  as  well  as  into  the  French  law,  {y)  and  other  systems  of 
jurisprudence,  for  the  protection  and  benefit  of  minors.  It  is  a  principle 
of  the  common  law,  that  if  a  contract  has  been  entered  into  between  an 
infant  and  a  person  of  full  age,  the  former  may  take  advantage  of  his 
minority,  and  resist  the  completion  of  his  contract ;  but  that  right  cannot 
be  urged  by  the  other  to  show,  that  as  there  was  not  a  mutual  obligation, 
there  was  no  consideration  for  his  promise,  {z)  If  a  person  of  fall  age, 
for  example,  enter  into  a  contract  of  marriage  with  a  lady  who  is  a  minor, 
the  latter  may  sue  the  former  upon  the  contract,  although  she  is  not 
herself  liable  to  an  action  for  a  breach  of  promise. 

Of  the  assent  of  the  parties. — ^As  contracts  founded  upon  mutual  pro- 
mises and  a  mutuality  of  obligation,  are  perfected  and  made  binding  by 
the  bare  consent  of  the  parties,  it  becomes  important  to  distinguish  in 
what  way  ahd  to  what  extent  such  assent  must  be  manifested,  and  accu- 
rately to  distinguish  between  mere  offers  and  proposals  by  the  one  party, 
unaccepted  and  unapproved  of  by  the  other,  and  which  may  consequently 
be  retracted  and  withdrawn,  and  mutual  and  positive  engagements. 

If  the  terms  of  a  contract  founded  upon  mutual  promises  have  not  been 
finally  agreed  upon,  if  either  party  withholds  or  has  not  given  his  full 
assent  to  them,  the  contract  is  incomplete ;  it  binds  neither  of  the  parties, 
and  can  give  rise  to  no  cause  of  action,  {a) 

Offers  o/*  Marriage. — ^A  promise  of  marriage  is  not  binding  on  the 
party  making  it,  unless  it  has  been  accepted  by  the  party  to  whom  it  is 
made,  and  a  reciprocal  and  mutual  engagement  has  thus  been  created,  it 
amounts,  so  long  as  it  remains  unaccepted,  to  a  mere  proposal  or  offer, 

iy)  Pothier.    Trait^    des  GbligationB,   part.  (a)  M<niUedge  t.  Grant,, 1  M.  &  P.  717;  4 

1,  art.  4.  Bing.  653,  a.  c. ;  Doe  y.  Cartwigk^  3  B.  &  Aid. 

(z)  ffoli  T.  Ward  Clarencieux,  2  Str.  938.  827. 
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which  may  be  retracted  at  any  time,  (b)  Before^  therefore,  the  plaintiff 
can  succeed  in  an  action  upon  such  a  promise,  it  must  be  shown  that  he 
or  she  accepted  the  proposal,  and  so  entered  into  a  corresponding  engage- 
ment; and  this  acceptance  may  be  proved  and  established  by. the  conduct 
and  acts  of  the  party,  as  well  as  by  express  words,  (c) 

Offers  of  sale  and  purchase  not  amounting  to  a  complete  and  definite 
contract. — ^If  an  offer  has  been  made  by  one  man  to  sell  goods  to  another, 
such  offer  is  not,  of  course,  binding  until  it  has  been  formally  accepted  by 
the  party  to  whom  it  has  been  made,  as  the  one  cannot  be  held  liable  to 
the  other  for  not  selling  the  goods,  unless  that  other,  by  accepting  the 
offer,  has  bound  himself  to  purchase.  Thus,  where  the  defendant  pro- 
posed to  sell  certain  goods  to  the  plaintiff  at  a  fixed  price,  and  gave 
him,  at  his  request,  a  certain  time  to  determine  whether  he  would  buy 
them  or  not,  and  the  plaintiff,  within  the  time  determined  to  buy  them, 
and  gave  notice  thereof  to  the  defendant,  and  offered  to  pay  the  price ;  but 
the  latter  receded  from  his  offer,  and  refused  to  deliver  the  goods  and 
accept  the  money  :  it  was  holden,  in  an  action  for  the  non-delivery  of  the 
goods,  that  there  was  no  complete  contract  of  sale ;  that  as  the  defendant 
was  not  by  the  original  contract  bound  to  purchase,  there  was  no  consi- 
deration to  bind  the  defendant  to  sell ;  that  the  engagement  was  all  on 
one  side,  and  was,  therefore,  nudum  pactum,  {d)  But  where  the  de- 
fendants wrote  to  the  plaintiffs,  making  them  an  offer  of  a  quantity  of 
merchandise  at  a  fixed  price,  they  ''  receiving  an  answer  in  course  of 
postj'*  and  the  defendants  wrote  accepting  the  offer ;  it  was  holden  that 
there  was  a  binding  contract  of  sale  the  moment  that  the  offer  was 
accepted,  and  that  the  defendants  were  not  at  liberty  to  retract  their 
offer  before  the  arrival  of  the  time  for  receiving  the  answer ;  that  they 
must  be  considered  in  law  as  making,  during  every  instant  of  the  time 
their  letter  was  travelling,  the  same  identical  offer  to  the  plaintiffs,  and 
then  the  contract  was  completed  by  the  acceptance  of  it  by  the  latter, 
otherwise  it  was  observed  no  contract  could  ever  be  completed  by  post. 
In  this  case  the  defendants  had  misdirected  the  letter,  and  sent  it  to  a 
wrong  county,  and  so  caused  a  delay  in  its  receipt,  and  in  the  return  of 
the  answer,  and  not  having  received  the  answer  at  the  expected  time,  sold 
the  merchandise  to  another  person ;  and  it  was  holden  that  as  the  delay 
had  been  occasioned  by  their  own  neglect,  and  not  by  any  omission  or 
default  on  the  part  of  the  plaintiff,  that  the  answer  must  be  taken  to  have 

(ft)  Codt  ▼.  Rukardt,  10  Yes.  488 ;  Danid  r.      ▼.  BowUt,  2  C.  &  P.  658. 
Bowlu,  2  C.  &  P.  553.  (d)  Cook*  r.  (Xdey,  8  T.  B.  658.  ^ 

(c)  H«tt<my.ifaiue/,8Salk.l6,64;  Danid 
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come  back  in  due  course  of  post,  and  that  the  defendants  were  liable  upon 
the  contract  for  the  damage  sustained  by  the  plaintiff  by  reason  of  his 
loss  of  the  bargain,  and  of  the  non-delivery  of  the  goods,  {e) 

*'  In  the  contract  of  sale,  as  in  other  contracts,"  observes  Fothier, 
*'  there  may  be  consent  of  parties,  not  only  between  those  who  are  pre- 
sent, but  those  who  are  absent,  through  the  medium  of  letters,  or  by  an 
agent  In  order  to  constitute  consent  in  this  case,  it  is  necessary  that  the 
intention  of  the  party  who  writes  to  another  to  propose  the  bargain  should 
continue  until  the  letter  reaches  the  other  party,  and  he  has  an  oppor- 
tunity of  accepting  or  rejecting  the  bargain."  (/)  But  where  the  offer  is 
not  made  through  the  medium  of  the  post  or  an  agent,  and  is  not  imme- 
diately accepted,  but  the  party  making  the  offer  gives  the  other,  at  his 
request,  a  certain  time  to  determine  whether  he  will  accept  it  or  not,  and 
promises  to  keep  the  offer  open,  and  not  enter  into  any  contract  with  a 
third  party  until  such  answer  and  determination  have  been  received ;  this 
is  a  mere  nudum  pctctum  or  voluntary  promise,  which  the  party  may  abide 
by  or  withdraw  at  his  pleasure  or  convenience ;  it  is  a  promise  binding, 
doubtless,  in  conscience  and  good  faith ;  but  has  no  legal  force  or  validity, 
as  the  engagement  is  all  on  one  side,  and  there  is  no  consideration  on  the 
other  to  support  it. 

"  There  was  a  proposal  by  the  defendant  to  take  a  lease  from  the  plain- 
tiff on  certain  terms.  To  this  proposal  the  plaintiff  was  to  give  a  definite 
answer  within  six  weeks.  Now  I  am  of  opinion  that  if  six  weeks  are 
given  by  one  party  to  accept  an  offer,  the  other  has  the  same  period  to 
put  an  end  to  it.  The  contract  must  be  mutual,  and  the  one  party  cannot 
be  bound  without  the  other  .  .  .  until  both  parties  have  agreed  to  the 
terms  proposed,  either  has  a  right  to  rescind  or  put  an  end  to  the  con- 
tract." (ff) 

The  intention  of  the  party,  therefore,  making  the  proposal,  and  giving 
time  for  its  acceptance,  to  adhere  to  this  proposal,  must  continue  down  to 
the  time  that  the  acceptance  is  actually  notified  by  him,  (unless  the  pro- 
posal be  communicated  by  post  or  through  the  medium  of  an  agent,) 
and  there  must  then  be  a  mutual  assent  of  both  parties  to  the  terms  of 
the  bargain,  to  constitute  a  contract  binding  in  law,  but  the  party  is  not 
bound  to  wait  for  the  determination  and  acceptance  of  the  other,  although 
he  has  promised  and  engaged  so  to  do. 

If,  however,  anything  has  been  given  or  done  as  the  consideration  for 
the  promise,  if  the  party  to  whom  it  is  made  has  agreed  to  incur  any 

(«)  Adanu  v.  LituUeU,  1  B.  &  Aid.  681.  (a)  Best,  C.  J.,  HoutUdge  v.  OratU,  1  M.  & 

(/)  Fothier,  Contnt  de  Yente,  partie  1,  art  3.       P.  781. 
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expense  or  labour  in  consideration  of  the  offers  being  continued  or  kept 
open  for  a  certain  time,  then  the  party  making  the  offer  is  not  at  liberty  to 
retract  it. 

Biddings  at  an  auction. — ^A  bidding  at  an  auction  is  a  mere  offer 
which  may  be  retracted  at  any  time  before  the  hammer  is  down  and  the  offer 
has  been  accepted.  In  Payne  v.  Cave,  {h)  where  the  defendant  had  retracted 
his  bidding  at  an  auction,  the  court  said,  ''  The  assent  of  both  parties  is 
necessary  to  make  the  contract  binding ;  that  is  signified  on  the  part  of 
the  seller  by  knocking  down  the  hammer,  which  was  not  done  till  the 
defendant  had  retracted.  An  auction  is  not  unaptly  called  locus  jHsni- 
ientia.  Every  bidding  is  nothing  more  than  an  offer  on  the  one  side, 
which  is  not  binding  on  the  other  side  till  it  is  assented  to.  But  accord- 
ing to  what  is  now  contended  for,  one  party  would  be  bound  by  the  offer 
and  the  other  not,  which  never  can  be  allowed." 

From  the  preceding  remarks^  it  will  at  once  be  perceived  that  it  is  not 
essentia]  in  point  of  law  that  the  consideration  for  a  simple  contract  or 
promise  should  be  adequate  in  point  of  value.  '^  If  there  be  any  con- 
sideration, the  court  will  not  weigh  the  extent  of  it."  (t)  It  has  no  means 
of  scrutinizing  the  varied  hidden  motives  and  reasons  that  may  have 
influenced  the  parties  at  the  time,  and  induced  them  to  enter  into  the 
contract,  nor  can  it  determine  upon  the  prudence  or  propriety  of  the 
transaction.  If  parties,  therefore,  choose  to  enter  into  unwise  and  im- 
provident bargains,  they  must  abide  by  the  consequences  of  their  own 
rashness  and  folly ;  (k)  they  have  contracted  for  themselves,  and  the  court 
cannot  contract  for  them. 

(A)  3  T.  R.  148.  {i)  Haigk  y.  Brooks,  10  Ad.   &  E.  320 ; 

(t)  BUenbonnigh,    G.    J.,    10    East,    872;  i9iteate  y.  .Seo^,  11  Ad.  &  E.  992 ;  but  the  con- 

Biidtteoek  r.  Coker,  0  Ad.  &  E.  457;  Starlyn.  sideration  must  be  of  •ome  value ;  Smith  v.  Smith, 

J.  Albany,  Cro.  Bli*.  67,  2  H.  Bl.  812 ;  Pinr  8  Leon.  88;  1  Eol.  Abr.  23. 
ndrt€Mae,  6  Co.  117  a.,  117  b. 
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SECTION  I. 

OF  THE   CONTRACT    OF    SALE. 

Bargain  and  sale  of  goods  and  chaUels.'^The  contract  of  sale  is 
founded,  as  before  mentioned,  upon  a  mutuality  of  engagement,  or  upon 
mutual  promises,  the  promise  or  undertaking  of  the  one  party  to  seU, 
being  the  consideration  for  the  promise  of  the  other  to  buy.  It  is  per- 
fected, consequently,  by  the  bare  consent  of  the  parties,  although  the  thing 
sold  be  not  delivered  nor  the  price  paid.  "  It  never  depends  on  the  seller 
to  elude  the  effect  of  the  sale,  by  refusing  to  make  delivery  of  the  thing 

10 
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sold,  provided  the  buyer  performs  his  part  of  the  contract.  In  the  same 
manner,  likewise,  the  purchaser  cannot  procure  the  sale  to  be  annulled,  by 
refiising  to  receive  the  goods  and  to  pay  the  price."  (a) 

When  the  acta  of  payment  and  delivery  are  concurrent,  and  constitute 
mutual  conditions, — If  ^^^^^if/ times  have  not  been  appointed  for  delivery 
and  payment,  the  acts  are  concurrent  and  constitute  mutual  conditions  to 
be  performed  at  the  same  time,  so  that  the  purchaser  cannot  in  general 
demand  the  thing  sold  \rithout  paying  or  offering  to  pay  the  price, 
nor  the  vendor  the  price,  without  delivering  or  offering  to  deliver  the 
subject  matter  of  the  sale.  **  If  I  sell  you  my  horse  for  10/.,  if  you  will 
have  the  horse  I  must  have  the  money,  or  if  I  will  have  the  money  you 
most  have  the  horse  "  {b) 

If,  on  the  other  hand,  a  precise  time  has  been  appointed  for  the  payment 
of  the  price,  and  no  time,  or  another  and  different  time,  is  fixed  for  the 
delivery,  the  acts  are  not  concurrent,  and  do  not  constitute  mutual  condi- 
tions. If  one  party  has  agreed  to  pay  his  money  before  he  is  to  have  the 
thing  for  which  the  money  is  to  be  paid,  he  must  fulfil  his  engage- 
menty  however  foolish  and  imprudent  it  may  happen  to  be.  As  if  A,  by 
agreement,  undertakes  to  pay  100/.  for  a  horse  purchased  by  him  on  the 
first  of  January,  and  B  agrees  to  deliver  the  animal  on  the  first  of  April 
following,  here  B  may  have  an  action  against  A  for  the  money,  without 
delivering  or  offering  to  deliver  the  horse,  as  his  time  was  not  then 
come,  {c) 

When  the  right  of  property  and  the  risk  of  loss  pass  by  the  bargain, 
but  not  the  right  of  possession. — When  a  bargain,  properly  authenti- 
cated^ {d)  is  made  for  the  purchase,  at  an  agreed  price,  of  specific 
goods,  which  have  been  selected  and  approved  by  the  purchaser,  and  put 
into  a  deliverable  state  and  placed  at  his  disposal,  the  right  of  property 
forthwith  passes  to  such  purchaser ;  but,  if  the  price  is  not  paid,  or  part 
only  of  it  has  been  paid,  and  credit  has  not  been  given,  the  right  of 
possession  continues  in  the  vendor,  until  payment  or  tender  of  the  whole, 
or  of  the  rest  of  the  purchase  money,  and  this,  whether  part  of  the  goods 
have  been  delivered  to  the  purchaser,  or  the  entire  conmiodity  remains 
in  the  hands  of  the  vendor,  {e)     The  goods  in  this  case  remain  at  the 

(a)  DonuU'j  CiTil  Law,  b.  L  &  ii.  sect  2,  8,  Bowher,  8   Sc.  N.  8.,  291,  292.     WUhen  v. 

3CX.  Met  4,  iz.  Dallas,  G.  J.  Leigh  t.  Paterton,  Reynolds,  2  B.  &  Ad.  882. 
2Hoore,  591.    PkUpoU  ▼.  Svant,  5  M.  &  W.  {c)  Thorpe  y.  Thorpe,  1  BaJk.  171;  1  Baym. 

477.     Pothier,   Tnat6  du  Gontiat  de  Vente,  665  b.  c.     PetHU  ▼.  MitekeU,  5  Sc.  N.  B.  721, 

partie  1,  art  8.  post,  ch.  6. 

{h)  Holt,C.  J.,  CaUmel  ▼.  Bright,  1  Salk  113.  (d)  See  poet,  section  2,  as  to  the  authentka- 

Lock  y.  Wright,  1  Str.  571 ;  8  Mod.  41,  s.  c.  tion  of  the  contzact  by  writiiig. 
Ughtied*s  case,  7  Co.  10  b.      WiimshurH  t.  (e)   Bloxam  ▼.  Saunderf,  7  D.  &  B.  405  ; 
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risk  of  the  purchaser,  and  if  they  are  burned,  or  destroyed  by  accident, 
before  payment  of  the  price,  the  loss  is  the  loss  of  the  purchaser^  and  he 
must  pay  his  money,  although  he  can  never  have  the  thing  for  which  he 
agreed  to  pay  it. 

"  If  I  sell  my  horse  for  a  sum  of  money,  I  may  keep  him  until  I  am 
paid,  yet  the  property  of  the  horse  is,  by  the  bargain,  in  the  bargainor  or 
buyer.  But  if  he  do  presently  tender  me  my  money,  and  I  do  refuse  it, 
he  may  take  the  horse  or  have  an  action  of  detainment,  and  if  the  horse 
die  in  my  stable,  between  the  bargain  and  the  delivery,  I  may  have  an 
action  of  debt  for  my  money,  because,  by  the  bargain,  the  property  was  in 
the  buyer." .(/) 

By  contract  notes  of  purchase  and  sale  the  vendor  agreed  to  sell  and  the 
purchaser  to  buy  "  a  stack  of  hay  standing  in  Ganonbury  Field,  Islington, 
at  the  sum  of  145/.,  to  be  paid  on  the  fourth  of  February  next,  the  hay  to 
be  allowed  to  stand  on  the  premises  until  the  first  of  May  next,  and  not 
to  be  cut  till  paid  for  i*  and  it  was  held  that  by  this  bargain  there  was  an 
immediate  transfer  of  the  right  of  property  to  the  purchaser,  though  the 
price  was  not  to  be  paid  or  the  hay  cut  until  a  future  period,  and  the  hay 
having  been  accidentally  destroyed  by  fire,  whilst  it  remained  in  the 
possession  of  the  vendor,  that  the  purchaser  must  bear  the  loss,  {p)  "  The 
right  of  property  and  the  right  of  possession  are  distinct,"  observe 
Bayley  and  Holroyd,  Js.  "  The  right  of  property  may  be  in  one  person, 
and  the  right  of  possession  in  another.  The  vendor  may  have  a  lien  upon 
the  goods  he  has  sold,  a  qualified  right  to  retain  possession  of  them  until 
the  price  is  paid, — ^while  the  property  in  them  may  be  in  the  vendee.  .  . 
It  is  a  rule  in  every  case  of  a  sale  of  goods,  that  if  nothing  remains  to 
be  done  on  the  part  of  the  seller,  as  between  him  and  the  buyer,  before 
the  goods  are  to  be  delivered,  the  property  in  the  goods  passes  immediately 
to  the  buyer,  and  the  property  in  the  price  to  the  seller;  but  that  if 
anything  remains  to  be  done  on  the  part  of  the  seller,  the  property  does 
not  pass  until  that  has  been  done.  In  this  case,  therefore,  I  am  of 
opinion,  not  only  that  the  property  in  the  hay  passed  immediately  to  the 
buyer  by  virtue  of  the  contract,  but  also  that  the  seller  thereby  immedi- 
ately acquired  a  property  in  the  price  agreed  to  be  paid  for  the  hay,  al- 
though the  payment  was  not  to  be  made,  nor  the  hay  to  be  cut,  until 
a  future  period.     Then  the  property  in  the  hay  having  passed  to  the 

♦ 

4  B.  &  0.  94S.    SimmoM  v.  3»ift,  8  D.  &  B.  (J)  Noy't  Mazimg,  ch.  42,  p.  88.     Bro.  Abr. 

702 ;  5  B.  &  C.  862.     Clark*  ▼.  Spence,  4  Ad.  Contr.  pi.  26.  Bayley,  J.,  TaHtng  ▼.  Baxter,  9 

&  B.  469.      Uanwm  v.  Mtifer,  6  But,  625.  D.  &  B.  276.     Barr  v.  Gibton,  3  M.  &  W.  890. 
Dixon  V.  YaUi,  5  B.  ft  Ad.  840.    Martindale  (a)  Tarling  v.  Baxter,  9  D.  &  B.  272:  6  B. 

V.  Smitk,  1  Ad.  &  B.,  N.  &  395.  &  0.  s.  c 


TRANSFER  OF  THE  PROPERTY  AND  RISK.  43 

buyw,  and  the  hay  having  been  accidentally  destroyed  before  the  day  of 
payment,  the  buyer  must  bear  the  loss." 

A  quantity  of  turpentine  was  sold  by  auction  at  a  fixed  price  per  cwt., 
to  be  delivered  in  casks,  each  cask  to  contain  a  certain  quantity,  to  be 
filled  up  by  the  vendor  and  removed  by  the  purchaser ;  all  the  casks  were 
filled  up,  except  ten,  and  were  placed  in  the  defendant's  warehouse,  at  the 
disposal  of  the  purchaser.  Before  they  were  removed,  the  whole  quantity 
was  consumed  by  fire,  and  it  was  held  that  the  right  of  property  in  the 
casks  which  had  been  filled  up  and  placed  at  the  disposal  of  the  purchaser, 
had  passed  to  the  latter,  and  that  he  must  stand  to  the  loss ;  but  as  to  the 
remaining  quantity,  which  had  not  been  selected  and  weighed  and  made 
ready  for  delivery,  that  it  continued  in  the  vendor,  and  at  his  risk,  (t) 
And  the  right  of  property  and  the  attendant  risk  may  be  transferred  by  the 
buyer  to  a  tliird  party  by  another  contract  of  sale,  although  the  price  may 
not  have  been  paid  and  the  right  of  possession  divested  out  of  the  original 
vendor,  (k) 

To  what  extent  the  contmct  must  be  completed  to  operate  as  a  transfer 

of  the  right  of  property. 

But  the  right  of  property  does  not  pass  so  as  to  subject  the  purchaser  to 
all  future  risks,  unless  both  the  precise  thing  sold  and  the  price  to  be 
paid  for  it,  have  been  clearly  and  distinctly  ascertained. 

Ascertainment  of  the  subject  matter  of  the  sale, — If  anything,  for  ex- 
ample, remains  to  be  done  for  the  purpose  of  ascertaining  the  quantity,  or 
the  identity  and  individuality  of  the  thing  sold,  such  as  measurement 
or  weighing,  or  the  selection  and  separation  of  the  article  from  a  mass  of 
the  commodity  in  bulk,  or  from  a  number  of  articles  of  a  similar  character 
and  description,  the  right  of  property  and  the  risk  are  not  transferred  to 
the  purchaser  until  such  selection  and  separation  have  been  made,  and  the 
precise  thing  to  be  delivered  has  been  ascertained  and  tendered  to  the  pur- 
chaser, or,  if  it  was  to  be  fetched  away  by  the  latter,  until  it  has  been  set 
apart  and  notice  has  been  given  him  that  it  is  ready  for  delivery.  (/) 
Thus,  by  the  sale  of  a  horse  generally  at  a  fixed  price,  no  right  of  pro- 
perty in  any  particular  horse  can  vest  in«  the  purchaser  until  the  animal 
has  been  selected  and  identified  and  tendered  to  the  buyer,  or,  in  case  it 
was  to  be  fetched  away  by  the  latter,  until  it  has  been  selected  and  set 
apart  for  him,  and  notice  has  been  given  him  that  the  animal  is  at  his 
disposal,  and  that  he  may  receive  it  on  payment  of  the  price. 

(«) /Zu^  ▼.  iftfiee^  11  East,  210.  (/)  ii  !»<«»  t.  Cmvim,  4  Taunt  648.    H^Aite  ▼. 

(/r)  Sc(M  T.  England,  14  Law  J.  Rep.  M.  s.       WUkt,  5  Taunt.  176. 
Q.  fi.  43.  Jenkjfm  t.  U$bomt,  18  ib.  196.  (C.P.) 
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On  a  sale  of  muslins,  where  the  note  or  memorandum  of  the  contract  of 
sale  was  to  this  effect,  "  Bought  hy  Anne  Knight  of  Frances  Hopper, 
100  pieces  of  muslins  at  40«.  a  piece,  to  be  fetched  away  by  ten  pieces  at 
a  time,  and  paid  for  as  taken  away,"  what  "was  relied  upon  by  Holt,  J.,  as 
altering  the  property  immediately,  was,  that  the  particular  pieces  to  be 
delivered  had  been  marked  and  sealed  by  the  buyer,  {m) 

Ascertainment  of  the  price, — So  long  also  as  aoything  remains  to  be 
done,  as  between  the  purchaser  and  the  vendor  for  the  purpose  of  ascer- 
taining the  price  of  the  article,  the  right  of  property  and  the  risk  of  loss 
are  not  altered. 

A  contract  of  sale  was  entered  into  in  the  following  terms :  ''  I  have  this 
day  sold  the  bark  stacked  at  Bedbrook,  at  9/.  bs.  per  ton  of  21  cwt.,  to 
Hezekiah  Swift,  which  he  agrees  to  take  and  pay  for  it  on  the  30th  of 
November."  This  contract  was  signed  by  the  vendor  and  purchaser,  and 
two  persons  were  appointed  by  them  to  see  the  bark  weighed.  Eight  tons 
14  cwt.  of  the  bark  were  weighed  and  delivered  in  the  presence  of  the 
appointed  parties,  within  a  few  days  after  the  signing  of  the  contract,  but 
before  the  residue  was  weighed,  a  high  flood  arose  and  injured  it,  where- 
upon the  purchaser  tendered  payment  of  the  eight  tons  14  cwt.  which  had 
been  weighed,  and  refused  to  take  and  pay  for  the  remainder ;  and  it  was 
held  that  the  right  of  property  in  the  unweighed  residue  had  not  been 
altered,  neither,  consequently,  had  the  risk  of  loss,  and  that  no  action  for 
the  price  could  be  sustained  against  the  purchaser.  *'  Inasmuch,"  observes 
Bayley,  J.,  "  as  the  bark  is  to  be  paid  for  at  9/.  fSs.  per  ton,  and  as  the 
price  could  not  be  ascertained  until  the  act  of  weighing  took  place,  which 
was  an  essential  thing  to  be  done  by  the  seller,  the  property  in  the  bark 
did  not,  in  my  opinion,  vest  in  the  purchaser  until  that  act  was  done.  It 
is  clear  that  the  seller  had  a  right  to  insist  upon  the  actual  possession 
of  the  bark  remaining  with  himself,  or  under  his  control,  until  the  act  of 
weighing  was  completed.  If  the  vendor  had  intended  to  get  rid  of  his  own 
liability  to  any  risk  to  which  the  bark  might  be  exposed,  he  might  have 
given  notice  to  the  purchaser  that  he  would  at  a  given  period  cause  the 
bark  to  be  weighed  and  the  price  ascertained,  and  thus  have  cast  upon  the 
purchaser  all  liability  for  risk.  That  was  a  matter  of  option  with  himself, 
but  until  he  had  performed  the  act  of  weighing,  either  at  his  own  instance 
or  at  the  desire  of  the  defendant,  I  think  that  all  the  consequences  arising 
from  the  bark  being  allowed  to  remain  in  the  possession  of  the  seller,  must 
be  at  his  risk,  and  not  at  that  of  the  buyer."  {n)     So  where  the  contract  of 

(m)  Knighi  v.  Hopper,  Skin.  647.  (»)  Simm>n»  v.  Swiji,  8  D.  &  £.  70S,  i,  5 ; 

5  B.  &  C.  862,  8, 1.  c. 
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sale  was  in  the  following  form,  ''  Bought  of  Mr.  S.  Zagory,  289  bales 
of  skins,  from  Mogadore,  per  Commerce,  Captain  J.  Horswell,  containing 
fiye  dozen  in  each  bale,  at  the  rate  of  67s,  6d.  per  dozen,  to  be  taken  as 
they  now  lay  with  all  faults,  paid  for  by  good  bills  at  five  months,"  and  it 
appeared  that  by  the  usage  of  trade  it  was  the  duty  of  the  seller  of  goat 
skins  by  bales  in  this  manner  to  count  them  over,  that  it  might  be  seen 
whether  each  bale  contained  the  number  specified  in  the  contract,  and  that 
before  any  enumeration  of  the  skins  in  question,  the  whole  were  destroyed 
by  fire  at  the  wharf  where  they  lay  at  the  time  of  the  sale,  it  was  holden 
that  an  action  could  not  be  maintained  against  the  purchaser  for  the  value 
of  the  skins,  as  the  enumeration  which  was  necessary  to  ascertain  the  price 
preceded  the  vesting  of  the  right  of  property  in  the  purchaser,  (o) 

£?ery  thing  that  is  to  be  done  on  the  part  of  the  vendor  to  complete 
the  sale,  and  place  the  article  or  thing  sold  at  the  disposal  of  the  pur- 
chaser, so  far  at  least  as  to  enable  the  latter  to  obtain  possession  of  it  and 
deal  with  it  as  he  may  think  fit,  on  payment  or  tender  of  the  price,  must 
be  performed  before  the  right  of  property  and  the  risk  of  loss  are  altered.  (;?) 
The  article,  also,  when  put  iuto  a  deliverable  state,  must,  where  the  pur- 
chaser has  had  no  previous  opportunity  of  inspection,  fairly  correspond  in 
quantity  and  quality  with  the  thing  bargained  for,  as  no  man  can  be  com- 
pelled to  take  and  pay  for  a  commodity  different  firom  that  which  he 
agreed  to  buy.  (q)  But  when  every  thing  that  the  seller  is  to  do  to  com- 
plete the  sale  has  been  faithfully  performed,  the  property  and  the  attendant 
risk  pass  to  the  purchaser,  although  the  latter  may  not  have  got  the  right 
of  possession  of  the  subject  matter  of  the  sale,  or  perfect  control  over  it, 
by  reason  of  the  non-performance  of  some  act  to  be  done  exclusively  by 
him,  such  as  proctiring  wines  and  spirits  to  be  gauged  by  a  custom-house 
officer,  in  order  to  ascertain  their  strength  preparatory  to  the  calculation  of 
the  duty,  payment  of  the  duty  when  calculated  and  ascertained,  or  the  non- 
performance of  any  other  act  which  it  is  incumbent  on  the  buyer  alone  to 
perform,  (r) 

Contracts  for  the  making  or  manufacture  of  goods  and  chattels, — 
Where  any  specific  chattel  is  ordered  to  be  made  or  manufactured,  the 
right  of  property  is  not  vested  in  the  party  who  gives  the  order,  nor  tJie 
right  to  the  price  in  the  vendor,  until  the  thing  ordered  is  completed  and 
made  ready  for  delivery,  and  has  been  approved  by  the  purchaser,  or  some 


i; 


(o)  Zagwry  ▼.  FumOt,  2  Ounpb.  289.  (r)  Rngg  ▼.  MineU,  11  Bast,  209,  217.  Studdy 

ip)  SmUk  T.  CkatiMX,  2  B.  &  Aid.  758.  t.  Sawndert,  8  D.  &  £.  403.    Hindt  y.  WkU^ 

(i)  Kent  T.  Busiiston,  8  B.  &  P.  288;  Post,  kouse,  7  East,  558. 
^'  7,  implied  wamntiM  on  sales. 
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person  appointed  on  his  behalf  to  inspect  the  materials  and  the  workman- 
ship. The  builder  or  maker  is  not  bound  to  deliver  to  the  purchaser  the 
identical  chattel  which  is  in  progress^  although  the  purchase-money  may 
haye  been  paid  in  advance,  but  may,  if  he  pleases,  dispose  of  it  to  some 
other  person,  and  deliver  to  the  purchaser  another  chattel,  provided  it 
answers  to  the  specification  or  description  contained  in  the  contract,  (s) 
But  where  the  contract  provides  that  the  article  shall  be  manufiactured 
under  the  superintendence  of  a  person  appointed  by  the  purchaser,  and 
also  fixes  the  payment  by  instalments,  regulated  by  particular  stages  in 
the  progress  of  the  work,  the  general  property  in  the  materials  used  vests 
in  the  purchaser  at  the  time  when  they  are  put  together,  under  the  ap- 
proval of  the  superintendent,  or,  at  all  events,  when  the  first  instalment  is 
paid,  subject  to  the  right  of  the  builder  to  retain  the  fabric,  in  order  to 
complete  it  and  earn  the  rest  of  the  price ;  and  the  rights  of  the  parties  are 
then  in  the  same  state  as  if  so  much  of  the  article  as  is  then  constructed 
had  originally  belonged  to  the  purchaser,  and  had  been  delivered  by  him 
to  the  builder  to  be  added  to  and  finished.  (/)  And  when  the  article  is 
completed  and  made  ready  for  delivery,  and  has  been  approved  by  the  pur- 
chaser, the  general  property  therein  is  transferred  to  the  latter,  although 
the  chattel  may  remain  in  the  hands  of  the  builder  for  the  purpose  of 
receiving  some  subsequent  additions  and  improvements,  (u) 

The  vendors  ri^ht  of  action /or  the  price  and  for  non-acceptance  of  the 
thing  sold. — ^If  the  purchaser  refuses  to  accept  the  goods  when  tendered, 
or  to  take  and  pay  for  them  within  a  reasonable  period,  after  request,  the 
vendor  may  bring  an  action  against  him  for  a  breach  of  contract  in  not 
accepting  them,  {x)  and  may  recover  the  amount  of  the  value  of  the  goods ; 
he  may  also  resell  the  goods,  and  recover  from  the  purchaser  the  losses 
and  expenses  of  the  resale,  (y) 

If  a  time  for  the  delivery  is  appointed  by  agreement  of  the  parties,  and 
the  purchaser  before  the  time  arrives  gives  notice  to  the  vendor  that  he 
will  not  accept  the  goods  if  delivered,  such  notice  is  not  an  immediate 
breach  of  contract,  and  does  not  enable  the  vendor  immediately  to  bring 
an  action  to  recover  damages.  The  vendor  is  '*  bound  to  wait  until  the 
time  for  delivery  arrives,  to  see  whether  the  purchaser  will  tt^en  receive 

(t)  Atkintan.  t.  Bell,  8  B.  &  C.  282;  2  M.  &  (x)  See  post.  ch.  7,  section  2,  on  implied  pro- 

B.  801, 8.  c.   Mueklotp  ▼.  Mangles,  1  Taunt.  818.  mises  between  vendors  and  purchasers.  AtJtinson, 

Clarke  ▼.  Spence,  4  Ad.  &  E.  466.     LaidUr  ▼.  ▼.  BeU,  8  B.  &  C.  283;   2  M.  &  K.  299,  s.  c 

Burltmon,  2  M.  &  VT.  616.     EUioa  ▼.  Pyhut,  4  Chapman.  ▼.  Morion,  11  M.  &  W.  540. 

H.  &Sc  389;  10  Bing.  512,  s.  c.  (^)  Maclean  t.  Dunn,  1  M.  &  P.  780,  781. 

(t)  Clarke  v.  Spence,  4  Ad.  &    B.  470,  1.  Slenrart  ▼.  Cauty,  8  M.  &  W.  160.     Langfort 

Woods  ▼.  RusseU,  5  B.  &  Aid.  942.  y.  Tyler,  Balk.  112. 

(m)  Carruthers  ▼.  Payne,  2  M.  &  P.  441. 
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the  goods  and  pay  for  them.  .  .  .   The  notioe  is  a  mere  nullity,  and  it  is 
perfectly  in  his  power  to  accept  them  nevertheless."  (z) 

TAe  purchaser's  right  of  action  for  the  detention  or  non-delivery  of  the 
sulject  matter  of  the  sale. — If  the  price  and  the  sahject  matter  of  the  sale 
hare  not  heen  ascertained  and  identified,  the  purchaser  cannot  maintain  an 
action  for  the  detention  of  the  thing  agreed  to  be  sold.  Thus,  it  has  heen 
said,  ''  If  I  sell  you  all  my  com  for  12^.  a  bushel,  you  may  not  take  it 
before  it  is  pleasured,  whereby  the  number  of  the  bushels  may  be  known, 
and  also  the  certainty  of  the  sum  which  is  to  be  paid  for  it,  so  that  before 
the  certainty  is  known  it  cannot  be  adjudged  any  good  contract  or  agree- 
ment ; "  (a)  but  the  purchaser,  ''  a  convenient  time  ^'  after  request  and 
tender  of  the  price,  may  maintain  an  action  against  the  vendor  for  a  breach 
of  contract  in  neglecting  to  deliver  an  article  fairly  corresponding  with  the 
description  given  and  agreed  upon,  and  also  for  the  non- performance  of  all 
such  acts  as  are  necessary  to  be  done  on  the  part  of  the  vendor  to  put 
the  thing  sold  into  a  deliverable  state,  and  ascertain  the  price  and  carry 
the  sale  into  effect,  {h) 

Of  the  time  within  which  the  contract  of  sale  must  be  fulfilled. 

If  the  subject  matter  of  the  sale  has  been  selected  and  identified^  and 
the  price  paid,  or  if  a  future  day  is  appointed  for  payment,  the  goods  being 
sold  upon  credit,  the  right  of  possession,  as  well  as  therightof  property  in, 
the  thing  sold,  at  once  passes  to  the  purchaser,  and  the  latter  may  forthwith 
take  the  article,  or  sue  the  vendor  for  its  detention  or  non  delivery,  {e) 

If  no  time  has  been  appointed  for  the  performance  of  the  acts  of  delivery 
and  payment,  the  vendor  is  bound  to  deliver  the  goods  within  a  reasonable 
period  after  rt^quest  and  tender  of  the  price ;  and  the  purchaser  must  in 
like  manner  accept  the  goods,  and  pay  for  them  on  delivery,  or  ofier  of 
delivery  being  made  by  the  vendor ;  and  if  the  contract  is  not  carried  into 
effect  within  a  reasonable  period,  either  on  the  part  of  the  vendor  or  the 
purchaser,  it  is  deemed  to  be  dissolved  and  abandoned  by  mutual  con- 
sent, {d)  When  the  acts  of  payment  and  delivery  are  concurrent,  "  if  one 
party  was  ready  and  willing,  and  offered  to  perform  his  part  of  the  con- 
tract, and  the  other  neglected  or  refused  to  perform  his,  he  who  was  ready 

(«)  Pwke.  B.,  Pkaipott  ▼.  E9ant,  6  M.  &  W.  CortazH,  2  C.  M.  &  R.  169 ;  Noyi  Maxima,  ch. 

477.  42, 1 ;  Skep.  Tonch.  226. 

(a)  Bndshaw   ug.  Skariiigto%  ▼.  S^rotton,  (d)  Holt,  C.  J.,  Longford  ▼,  Tikr^  1  Salk. 

Flowd.  298.  118 ;  1  Baym. ;  Domat  on  the  Contiact  of  Sale, 

(6)  Post.  ch.  7,  Implied  Promiaes.  L.  1,  tit  lect.  2.    Lanyon  t.  Toogood,  18  M.  i 

(e)  Bloxam  t.  Saund^n,  7  D.  &  B.  405 ;  4  B.  W.  27. 
k  0.  941,  0.  c ;  Anon.  By.  80  a.     StartMp  t. 
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and  offered  has  fulfilled  his  engagement,  and  may  maintain  an  action  for 
the  default  of  the  other,  though  it  is  not  certain  that  either  is  ohliged  to 
do  the  first  act."  {e) 

If  tlie  right  of  property  has  passed  hy  the  hargain,  and  the  purchaser 
fails  in  the  performance  of  the  concurrent  act  of  payment,  such  right  of 
property  is  reinvested  in  the  vendor,  together  with  the  right  of  possession, 
and  the  latter  is  discharged  from  all  further  ohligadon  to  complete  the 
contract.  But  if  credit  has  heen  given,  or  the  acts  of  delivery  and 
payment  are  not  concurrent,  and  do  not  constitute  mutual  conditions,  the 
right  of  property  is  not  reinvested  in  the  vendor,  on  the  failure  of 
the  vendee  to  pay  the  price  at  the  time  appointed.  —  The  defendants 
sold  to  the  plaintiff  a  parcel  of  wheat  under  the  following  contract : 
— Sold  the  26th  of  October,  1886,  to  Messrs.  Wilmshurst  and  Son, 
about  three  hundred  quarters  of  wheat,  as  per  sample,  at  5i«.  per 
quarter  on  board.  Payment  by  bankers  draft  on  London,  at  two 
months'  date,  to  be  remitted  on  receipt  of  invoice  and  bill  of  lading." 
The  wheat  was  shipped  under  a  bill  of  lading,  making  it  deliverable  to 
"  order  or  assigns,"  and  the  defendants  sent  the  plaintiffs  the  bill  of 
lading,  indorsed  generally,  and  an  invoice,  stating  the  wheat  to  be  shipped 
by  order  and  for  the  account  and  risk  of  the  plaintiffs.  On  the  receipt  of 
the  invoice  and  bill  of  lading,  the  plaintiffs,  instead  of  a  banker'*s  draft  on 
London,  transmitted  to  the  defendants  their  own  acceptance  for  the 
invoice  price,  which  the  defendants  immediately  returned,  stating  that  it 
was  "  contrary  to  agreement ;"  and  they  then  went  on  board  the  vessel, 
intercepted  the  delivery  of  the  wheat,  and  afterwards  sold  it  to  other  par- 
ties ;  but  it  was  held  that  they  had  no  right  so  to  do ;  that  the  delivery  of 
the  bill  of  lading,  and  the  remitting  of  the  banker^s  draft,  could  not  be 
considered  simultaneous  and  concurrent  acts,  and  that  they  had  therefore 
no  right  to  rescind  the  contract,  and  could  not  reinvest  the  right  of  pro- 
perty in  themselves.  (/)  The  remittance  of  the  draft  might  indeed  have 
been  a  condition  precedent  to  the  plaintiff's  right  of  possession,  but  its 
non -remittance  could  not  authorize  the  defendants  to  dissolve  the  contract 
and  resell  the  subject  matter  thereof. 

Six  stacks  of  oats  were  sold  upon  the  following  terms  : — "  April  23rd> 
1838. — Sold  to  Mr.  J.  Martindale,  (the  plaintiff,)  six  stacks  of  oats,  for 
35/." — John  Smith  (the  defendant)  gives  John  Martindale  liberty  to  let 


(«)  Jones  T.  BariUy,  Dong.  684 ;  KingtUm  t.      7  M.  &  Or.  882,  i.  c. ;  3  Sc.  K.  B.  291 ;  5  Bing. 
Preston,  cited  ib.  691.  N.  8.  641 ;  7  Sc.  561. 

(/)  Bowker  v.  WUmMhurst,  8  Sc.  N.  R.  571 ; 
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the  Stacks  stand,  if  he  thinks  fit,  until  the  middle  of  August  next ;  and 
John  Martindale  to  pay  John  Smith  for  the  stacks  in  twelve  weeks  from 
the  date  hereof."  At  the  end  of  the  twelve  weeks  the  defendant  called  on 
the  plaintiff  to  pay  the  purchase-money,  when  the  latter  requested  a  short 
extension  of  the  credit,  which  the  defendant  refused,  saying  that  he  should 
consider  the  contract  at  an  end,  and  that  the  plaintiff,  as  he  had  failed  in 
payment  at  the  time  appointed,  should  not  have  the  stacks;  Two  or  three 
days  after,  the  plaintiff  tendered  the  money,  hut  the  defendant  refused  to 
accept  it,  and  afterwards  sold  the  stacks,  and  it  was  held  that  he  was  not 
jastified  in  so  doing,  and  that  the  right  of  property  in  the  stacks  was  not 
divested  out  of  the  plaintiff,  (y) 

So  where  the  defendant  sold  to  the  plaintiff  a  quantity  of  apples,  under 
a  written  agreement,  which  fixed  the  day  of  payment,  and  was  silent  as  to 
the  time  of  delivery,  and  the  plaintiff  neglected  to  pay  the  money  at  the 
time  appointed,  and  also  to  remove  the  apples  when  requested  so  to  do,  it 
was  held  that  the  defendant  had  no  right  to  rescind  the  contract,  and 
resell  the  apples,  on  the  plaintiff  s  making  default  in  payment  of  the  price 
at  the  time  specified,  (k) 

When  a  particular  day  is  appointed  for  the  delivery  of  the  goods,  or  the 
payment  of  the  price,  "  the  party  has  the  whole  of  the  day,  and  if  one  of 
several  days,  the  whole  of  those  days,  for  the  performance  of  the  tender 
on  his  part  of  the  contract,  hut  he  must  do  all  he  can  to  make  tho  pay- 
ment or  perform  the  act  at  a  convenient  hour  hefore  midnight.  There- 
fore, if  he  is  to  pay  a  sum  of  money,  he  must  tender  it  a  sufficient  time 
hefore  midnight  for  the  party  to  receive  it.  If  he  is  to  deliver  goods,  he 
must  deliver  them  in  sufficient  time  for  examination  and  receipt  If  the 
payment  or  delivery  is  to  be  performed  at  a  certain  place  on  a  specific  day, 
there  the  tender  must  be  to  the  other  party  at  that  place;  and  as  the 
attendance  of  the  other  is  necessary  at  that  place  to  complete  the  act,  there 
the  law,  though  it  requires  the  other  to  be  present,  does  not  require  liim 
to  be  present  through  the  whole  day ;  and  therefore  it  fixes  a  particular 
part  of  the  day ;  and  it  is  enough  if  he  is  at  the  place  a  convenient  time 
before  sunset,  so  that  the  act  may  be  completed ;  and  if  the  party  tenders 
to  the  party  present,  or  if  absent,  if  the  performance  of  it  is  before  sunset, 
that  is  sufficient."  (i) 

The  transfer  of  the  right  of  property  and  possession  defeated  by  the 
fraud  or  deceit  of  the  purchaser, — If  goods  have  been  obtained  by  false 

($)  MartindaU  v.  Smithf  1  Ad.  &  E.  H.  0.,  (t)  Parke,  B.,  Startup  v.  AfacdofuUd,  7  Sc. 

395.  H.  s.  285,  297  ;  12  Law  J.  Bep.  h.  b.  (Exchr. 

(A)  MilffcUe  T.  KtbbU,  3  Sc.  N.  R.  358.  Ch.)  483. 
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pretences,  or  by  fraudulent  concealment,  or  through  the  medium  of  a 
colourable  purchase  made  with  the  preconceived  design  of  obtaining  pos- 
session of  the  goods^  and  evading  payment  of  the  price,  the  vendor  may 
treat  the  contract  as  a  nullity,  and  recover  or  retain  possession  of  the 
things  sold  ;  (k)  and  payment  by  a  check  or  note,  known  by  the  pur- 
chaser to  be  forged,  or  to  be  of  no  value,  or  the  pawning  of  the  goods,  or 
the  selling  them  at  reduced  prices,  or  preparations  for  flight  or  conceal- 
ment, are  circumstances  from  which  the  preconceived  fraudulent  determi- 
nation may  reasonably  be  inferred.  (/) 

The  purchaser's  rigitt  of  possession  divested  by  his  bankruptcy  or 
insolvency, — If  goods  have  been  sold  upon  credit^  or  a  bill  of  exchange, 
or  a  promissory  note  has  been  given  for  the  price,  and  the  right  of  pos- 
session, as  well  as  the  right  of  property,  has  consequently  become  vested 
in  the  purchaser,  this  right  of  possession  is  liable  to  be  defeated,  if  he 
becomes  insolvent  before  he  obtains  "  actual  possession."  {m)  It  becomes 
important,  therefore,  to  determine  what  does,  and  what  does  not,  consti- 
tute a  complete  delivery  and  acceptance  of  the  goods  by  the  purchaser,  so 
as  to  give  him  the  actual  possession,  and  make  him  complete  owner  in 
point  of  law. 

It  has  been  holden,  that  a  delivery  order  made  on  a  wharfinger  or  ware- 
housekeeper,  or  other  agent  of  the  vendor  having  the  custody  of  the 
goods,  directing  him  to  deliver  them  to  such  a  purchaser,  given  by  the 
vendor  to  the  purchaser  in  execution  and  fulfilment  of  a  contract  of  sale, 
and  presented  by  the  latter  to  such  wharfinger,  warehousekeeper,  or  other 
bailee  of  the  goods,  and  accepted  by  him,  does  not  transfer  the  *'  actual 
possession,"  and  constitute  the  purchaser  complete  owner,  so  long  as  any- 
thing remains  to  be  done  to  ascertain  the  quantity  or  quality  of  the  article, 
or  to  fix  the  price,  and  put  the  subject  matter  of  the  sale  in  a  deliverable 
state,  and  place  it  at  the  disposal  of  the  purchaser. 

Thus  where  the  vendor  having  eighteen  tons  of  Riga  flax  in  mats  lying 
at  a  wharf,  sold  ten  tons  thereof  to  a  purchaser,  at  118/.  per  ton,  to  be 
paid  for  by  the  purchaser's  acceptance  at  three  months,  and  gave  the  latter 
a  delivery  order  on  the  wharfingers  for  the  ten  tons,  which  order  was 
accepted  by  them,  and  entered  in  their  books,  it  was  holden  that  the  right 
of  property  in  the  flax  did  not  pass  to  the  purchaser  until  it  had  been 
weighed,  and  the  precise  quantity  to  be  delivered  had  been  separated  from 

(*)  Noble  V.  Adams,  7  Taunt  59.    lUad  ▼.  Irving  v.  Motley,  5  M.  &  P.  880 ;  7  Bing.  643, 

Hiackinton,  S  Camp.  852.    Earl  qf  Brittol  v.  8.  c.    ffawte  y.  Crowe,  R.  &  H.  ili. 

Wilmore,  2  D.  &  E.  755 ;  1  B  &  0.  514,  s.  c.  (w)  FeUe  v.  Wray,  8  Bart,  98.    Jekkyn*  ▼. 

(0  FerguMon,  v.  CarringUm,  9  B.  &  C.  59.  UAotm,  18  Law  J.  Rep.  h.  s.  201,  (C.  P.) 
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the  mass  of  the  commodity^  and  put  into  a  deliverable  state^  and  set  apart 
for  the  purchaser.  The  order  to  deliver  given  to  the  \vharfingers,  and 
entered  in  their  books,  would  not  of  itself  be  sufficient,  observes  Lord 
EUenborough,  to  transfer  the  property,  unless  the  flax  were  in  a  deliverable 
state. — "  Here  further  acts  were  necessary  to  be  done  by  the  seller  to 
make  it  so ;  for  the  flax  was  to  be  weighed,  and  the  portion  of  the  entire 
bulk  to  be  delivered  was  to  be  ascertained ;  and  if  the  weight  of  any  num- 
ber of  unbroken  mats  was  insufficient  to  satisfy  the  quantity  agreed  upon, 
it  would  haye  been  necessary  to  break  open  some  mats  in  order  to  make 
np  that  quantity.  Therefore  it  was  impossible  for  the  purchaser  to  say 
&at  any  precise  number  of  mats  exclusively  belonged  to  him.  It  was  un- 
certain how  many  gross  mats  there  would  be,  or  what  fraction  of  a  broken 
mat.  This  uncertainty  at  the  time  of  the  contract  was  to  be  reduced  to 
certainty  by  something  to  be  done  afterwards,  that  is  by  weighing,  in 
order  to  etscertain  the  entire  quantity.  If  then  some  further  acts  were  to 
be  done  to  regulate  the  identity,  and  (if  I  laay  use  such  a  phrase)  the 
individuality  of  the  thing  to  be  delivered,  I  cannot  say  that  it  was  in  a 
state  fit  for  immediate  delivery,  and  that  the  order  to  deliver  entered  in 
the  wharfingers  books  operated  as  a  complete  deUvery."  (n) 

So  where  the  vendor  being  possessed  of  thirty  tons  of  hemp,  lying  at  his 
wharfinger's,  booked  in  his  name,  sold  ten  tons  thereof,  at  118/.  per  ton, 
payable  by  the  purchaser's  acceptance  at  three  months,  and  gave  tiie 
wharfingers  an  order  to  "  weigh  and  delTver  ten  tons  of  hemp "  to  the 
purchaser,  which  order  was  presented  to  the  wharfinger,  and  accepted  by 
him,  and  entered  in  his  books,  and  ten  tons,  part  of  the  above-mentioned 
thirty  tons,  were  transferred  into  the  name  of  the  purchaser ;  but  before 
the  quantity  was  weighed  off  and  actually  separated  from  the  rest  of  the 
thirty  tons,  and  the  bill  accepted,  the  purchaser  stopped  payment,  it  was 
held  that,  as  the  weighing  and  separation  of  the  quantity  sold  from  the 
mass  of  the  commodity  necessarily  preceded  the  delivery,  the  delivery  was 
not  complete  until  that  had  been  done,  and  that  the  vendor  consequently 
was  at  liberty  to  countermand  the  delivery  order.  "  The  vendor's  right  to 
rescind  the  contract,"  observes  Gibbs,  G.  J.,  "  depends  upon  the  question 
whether  the  delivery  under  this  order  was  complete ;  for  if  the  deUvery  was 
complete,  the  contract  was  executed,  and  could  not  be  rescinded.  If  any- 
thing remained  to  be  done  as  between  the  vendor  and  the  vendee,  the  deli- 
very could  not  be  complete,  and  the  vendor,  upon  the  insolvency  of  the 
vendee,  might  rescind  the  contract.     There  is  no  authority  to  the  wharfinger 

{%)  Buik  T,  Davis,  2  M.  &  S.  402.     See  poet,      lirery-order  operates  as  a  constrnctiye  delirery  of 
Pp.  68,  64,  aa  to  when  the  acceptance  of  a  de-      the  goods  themselvea. 

E   2 
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to  deliver  but  what  this  order  gives.  The  question  is,  whether  the  deli- 
very had  taken  place  under  it.  See  what  the  order  was,  and  how  much  of 
it  was  executed  1  The  order  is  to  weigh  and  deliver ;  it  gives  no  authority 
to  deliver  the  hemp  until  the  wharfinger  had  weighed  it  oflf.  It  was  not 
weighed  oflf  before  the  insolvency  and  countermand  of  the  order,  and  con- 
sequently no  delivery  could  have  taken  place  within  the  meaning  of  the 
order,  and  the  vendor  might  still  rescind  the  contract/'  (p) 

So  where  fifty  tons  of  oil  were  sold  at  a  fixed  price,  and  an  order  for 
the  delivery  thereof  was  given  to  the  purchaser,  and  forwarded  to  the 
wharfinger  who  had  the  custody  of  the  oil,  but  it  was  the  custom  of 
the  trade  for  the  casks  to  be  searched  by  the  cooper  of  the  vendor,  and 
for  the  broker  of  both  parties  to  examine  them  to  ascertain  the  foot  dirt 
and  water  in  each,  with  a  view  to  certain  allowances  in  respect  thereof, 
and  then  the  casks  were  to  be  filled  up  by  the  cooper  at  the  expense  of  the 
vendor,  it  was  held  that  the  sale  was  not  complete  to  transfer  the  property 
so  long  as  these  preliminary  acts  remained  unperformed,  {p) 

A  purchaser  agreed  to  purchase  the  ''  small  parcel  of  starch"  belonging 
to  the  vendor,  which  he  had  seen  lying  at  the  warehouse  of  a  third  party, 
at  6/.  per  cwt.,  to  be  paid  for  by  bill  at  two  months,  14  days  to  be  allowed 
for  delivery,  and  the  vendor  gave  a  note  to  the  purchaser  addressed  to  the 
warehousekeeper,  directing  him  to  "  weigh  and  deliver"  to  the  purchaser 
"  all  his  starch,"  which  order  was  forthwith  lodged  at  the  warehouse,  and 
a  large  portion  of  the  starch,  on  that  and  two  subsequent  days,  weighed 
and  delivered  to  the  purchaser,  and  removed  pursuant  to  the  order,  but 
the  residue  remained  unweighed  in  the  warehouse  in  the  name  and  at  the 
expense  of  the  vendor,  it  was  held  that  the  purchaser  had  no  right  to 
the  possession  of  such  residue  until  the  weighing  had  been  completed  and 
the  price  ascertained,  and  that  the  vendor  might,  notwithstanding  the  part 
delivery  of  the  starch,  upon  the  bankruptcy  of  the  purchaser,  retain  pos- 
session of  the  unweighed  residue  continuing  in  the  warehouse.  '^  The 
price,"  observes  Lord  Ellenborough,  '*  is  made  to  depend  on  the  weight. 
The  weight  therefore  must  be  ascertained  in  order  that  the  price  may  be 
known  and  paid.  In  this  case  a  partial  weighing  and  delivery  of  several 
quantities  of  the  starch  contracted  for  had  taken  place ;  the  remainder  of 
it  was  unweighed  and  undelivered;  and  of  course  no  such  bill  of  two 
months  for  the  price  so  depending  on  the  weight  could  yet  be  given.  On 
the  part  of  the  purchaser,  it  is  contended  that  the  delivery  of  part  of  an 
entire  quantity  of  goods  contracted  for,  is  a  virtual  delivery  of  the  whole, 

(o)  ShepUy  T.  Davit,  5  Taunt.  617.  {p)  Wallace  y.  Breeds^  IS  East,  522. 
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80  as  to  vest  in  the  purchaser  the  entire  property  in  the  whole^  though  the 
price  should  not  have  been  paid.  But  in  this  case  the  weighing  necessarily 
preceded  both  the  payment  of  the  price  and  the  delivery  of  the  goods  bar- 
gained for.  Until  the  starch  was  weighed,  the  warehousekeeper  was  not 
authorised  to  deliver  it,  still  less  was  the  purchaser  authorised  to  take  it  by 
his  own  act  from  the  warehouse ;  and  if  he  could  not  so  take  it,  neither  can 
he  maintain  this  action,  founded  on  such  a  supposed  right  to  take,  (q) 

The  question  of  actual  delivery  is  in  all  cases  to  be  determined  by  the 
conduct  and  acts  of  the  parties,  and  the  surrounding  circumstances  of 
the  transaction,  (r)  The  taking  of  samples,  coopering  casks,  and  the 
general  exercise  of  acts  of  ownership  by  the  purchaser  over  the  subject 
matter  of  the  sale  in  those  cases  where  nothing  but  delivery  remains  to  be 
performed  to  execute  the  contract,  are  circumstances  from  which  an  actual 
transfer  of  the  possession  and  receipt  of  the  article  by  the  purchaser  may 
be  fairly  presumed ;  but  they  are  equivocal  acts,  open  to  explanation,  and 
afford  no  sufficient  or  satisfactory  proof  of  delivery  on  the  one  hand,  and 
receipt  on  the  other,  if  they  have  been  done  without  the  knowledge  or 
sanction  of  the  vendor. 

Thus,  where  forty-six  puncheons  of  rum,  lying  in  a  warehouse  at 
Liverpool,  were  sold  and  paid  for  by  the  purchaser  s  acceptance  of  bills 
at  three  months,  and  whilst  the  bills  were  running,  the  purchaser,  who  was 
the  clerk  of  the  warehousekeeper,  and  had  consequently  free  access  to  the 
ram,  had,  without  the  knowledge  of  the  vendor,  marked,  coopered,  and 
gauged  the  casks,  and  resold  part  of  the  rum  to  other  parties,  but  no 
delivery-order  had  been  given  by  the  original  vendor  except  for  two 
puncheons  of  the  rum,  and  the  invariable  mode  of  delivering  goods  lying 
in  warehouses  in  Liverpool,  is  by  the  vendor's  giving  a  delivery-order  to 
the  purchaser,  it  was  held  that  the  first  purchaser  had  never  acquired  the 
actual  possession  of  the  rum,  and  on  his  dishonouring  his  acceptances, 
that  the  original  vendor  had  a  lien  on  it  for  the  price^  also  that  the  second 
purchaser  was  in  no  better  situation  than  the  first,  and  had  no  right  to 
demand  the  goods,  although  he  had  paid  the  price  to  his  immediate  vendor, 
the  first  purchaser.  («) 

If  the  warehouseman  be  himself  the  vendor,  or  the  vendor  is  his  own 
warehouseman,  and  gives  to  the  purchaser  a  delivery-order,  or  an  acknow- 
ledgment that  he  holds  the  goods  on  account  of,  or  to  the  order  of,  the 
latter,  he  has  a  right  to  revoke  that  order,  and  retain  possession  of  the 

(q)  Hanson  v.  Metfer,  6  Bait,  625.  htad  v.  Anderson,  9  M.  &  W.  529,  535. 

(r)  BUnkinsop  ▼.  Cla*fUm,    1  Moore,    331.  (s)  DUon  v.  Yates,  5  6.  &  Ad.  313;  2  N.  & 

JoMs  T.  Jones,  8  M.&  W.  442.  Parke,  B.,  Whiter      M.  177,  s.  c.     Ct-avm  v.  Rgder^  6  Taant  433. 
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goods>  in  case  of  the  insolvency  of  the  purchaser  before  actual  payment, 
so  long  as  such  delivery-order  remains  in  the  hands  of  the  latter,  and  the 
goods  have  not  been  resold,  (t)  The  marking  of  goods,  and  packing  them 
up  in  boxes  or  cloths  belonging  to  the  purchaser,  do  not  constitute  a  deli- 
very so  long  as  the  goods  remain  in  the  custody  of  the  vendor,  inasmuch 
as  the  latter  has  not,  until  he  has  actually  parted  with  the  possession  of 
them,  lost  his  lien  for  the  price ;  (u)  and  the  delivery  of  part  of  the  goods 
does  not,  as  before  mentioned,  operate  as  a  constructive  delivery  of  the 
whole,  so  as  to  deprive  the  vendor  of  his  right  to  the  possession  of 
the  residue  until  payment  of  the  price,  (a:)  And  this  right  to  rescind  the 
contract  and  retain  possession  of  the  goods,  is  not  taken  away  or  destroyed 
by  a  part  payment  of  the  purchase-money^  or  by  the  purchaser's  acceptance, 
as  previously  mentioned,  of  a  bill  of  exchange  or  promissory  note  for  the 
price,  (y) 

Stoppage  in  transitu. — ^And  although  the  vendor  has  dispatched  the 
goods  to  the  buyer,  and  parted  with  the  actual  possession  of  them,  yet  so 
long  as  they  are  in  transitu,  and  have  not  reached  their  final  destination, 
and  come  into  the  manual  possession  of  the  purchaser,  or  that  of  any  other 
party  whom  he  may  have  appointed  his  agent,  finally  to  take  possession  of 
and  keep  the  goods  for  him,  the  vendor  is  entitled,  if  unpaid,  to  retake  the 
goods  and  put  himself  into  the  same  situation  as  if  he  had  never  parted 
with  the  actual  possession  of  them :  (z)  and  the  goods  are  held  to  be  in 
transitu,  although  they  may  have  been  consigned  to  a  carrier  specially 
appointed  by  the  purchaser  to  receive  them,  or  may  be  under  the  charge  of 
a  general  forwarding  agent  of  the  purchaser,  or  in  the  hands  of  a  packer 
or  wharfinger,  or  innkeeper,  or  any  other  middleman,  forming  a  mere  link 
in  the  chain  of  communication  and  transmission  from  the  buyer  to  the 
seller :  and  the  transitus  continues,  into  whatever  hands  they  may  happen 
to  fall,  until  they  have  reached  their  destination,  or  have  been  actually 
delivered  to  the  consignee,  (a)     Thus,  where  the  vendor  had  received  an 


(0  Townley  v.  Crump,  4  Ad.  &  E.  58 ;  5  N. 
&  M.  606,  s.  c. 

(«)  Bofdton,  y.  Amott,  1 C.  &  M.  838.  Holder- 
ness  V.  Shackelt^  8  B.  &  C.  619 ;  3  M.  &  B.  83, 
e.  c.     Goodall  ▼.  Skelton,  2  H.  Bl.  816. 

(;r)  Bunney  v.  Poynii^  4  B.  &  Ad.  568.  Dixon 
T.  YaUs,  5  B.  &  Ad.  889. 

(y)  Hodgson  y.  Loy,  7  T.  R.  440.  Feite  y. 
Wray,  8  Bast,  98.  New  y.  Swain,  1  Dans.  &  LI. 
Merc.  c.  193.  Milee  y.  Oorton,  2  Cr.  &  M.  612. 
Edward*  y.  Brewer,  2  M.  &  W.  875.  In  Buh- 
ney  y.  Poyntz,  4  B.  &  Ad.  578,  the  yendors 
agent  bad  receiyed  a  promistory  note  for  the 
price,  and  indorsed  it  and  got  it  discounted  at 
his  banker's,  and  made  away  with  the  money ; 


there  had  been  therefore  an  actnal  payment  to 
the  yendor,  and  the  latter,  consequently,  had  lost 
his  lien  for  the  price. 

(«)  Snee  y.  Preeeott,  1  Atk.  248.  JHxon  v. 
Baldwin,  5  East,  184.  T^dber  y.  Hwmphery,  1 
H.  &  P.  892,  393.  Clay  y.  Harruon,  10  B.  & 
C.  99 ;  5  M.  & R.  17,  s.c.  Oibsony,  CamUken, 
8  M.  &  W.  886, 848. 

(o)  Slater  y.  Le  Feuvre,  2  Sc.  146 ;  2  Bing. 
H.  8.  81.  Crawthay  y.  Eadet^  2  D.  &  B.  288; 
1  B.  &  C.  181.  s.  c.  Barlram.  y.  FarArotker,  1 
M.  &  P.  515;  4  Bing.  579,  s.  c.  Bdwardt  y. 
Brewer,  2  M.  &  W.  875.  Smith  y.  Gou,  1 
Camp.  282. 
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order  for  merchandise,  to  be  sent  to  Lisbon,  and  had  delivered  the  goods 
to  the  general  forwarding  agents  of  the  purchaser  at  their  warehouse  in 
Manchester,  and  before  they  were  sent  out  the  principal  became  insolvent, 
it  was  held  that  the  unpaid  vendor  was  entitled  to  stop  the  goods  in  the 
warehouse  of  the  Manchester  agent,  (b)  and  this  right  is  not  destroyed, 
although  the  goods  may  have  been  shipped,  and  the  prior  carriage  and 
wharfage  does  paid  by  the  general  shipping  agent  of  the  purchaser,  but 
continues  until  the  goods  reach  their  place  of  destination  beyond  sea,  and 
get  into  the  actual  possession  of  the  purchaser ;  (c)  and  where  goods 
shipped  on  board  a  vessel  were  to  be  delivered  to  the  purchaser  ''  in  the 
port  of  Liondon,"  and  the  vessel  arrived  at  her  moorings  in  the  river 
Thames,  and  the  goods  were  put  into  the  lighters  of  a  wharfinger  employed 
and  paid  by  the  defendant,  to  be  conveyed  to  the  defendant's  wharf,  it  was 
held  that  the  transitus  was  not  determined,  {d)  Neither  is  the  transitus 
determined  by  the  actual  arrival  of  the  goods  in  boats  or  lighters  alongside 
the  purchaser  s  wharf,  if  the  boats  and  lighters  are  used  merely  as  the 
vehicle  of  conveyance,  and  not  as  places  of  deposit  and  ultimate  recep- 
tion, (e) 

So  long  as  the  goods  have  not  come  unto  the  actual  or  constructive 
possession  of  the  purchaser  the  right  of  stoppage  is  not  taken  away. 

*'  If  the  vendee  takes  the  goods  out  of  the  possession  of  the  carrier  into 
his  own,  before  their  arrival  at  their  destination,  with  or  without  the  con- 
sent of  the  carrier,  there  seems  to  be  no  doubt  that  the  transit  would  be 
at  an  end ;  though,  in  the  case  of  the  absence  of  the  carrier  s  consent, 
it  may  be  a  wrong  to  him  for  which  he  would  have  a  right  of  action. 
This  is  a  case  of  actual  possession.  A  case  of  constructive  possession  is 
where  the  carrier  enters  expressly  or  by  implication  into  a  new  agreement 
distinct  from  the  original  contract  for  carriage,  to  hold  the  goods  for  the 
consignor  as  his  agent,  not  for  the  purpose  of  expediting  them  to  the 
place  of  original  destination,  pursuant  to  the  contract,  but  in  a  new  cha- 
racter for  the  purpose  of  custody  on  his  account,  and  subject  to  some  new 
or  further  order  to  be  given  by  him.  It  appears  to  fie  very  doubtful 
whether  an  act  of  marking  or  taking  samples,  or  the  like,  without  any 
removal  of  the  goods  from  the  possession  of  the  carrier ^  though  done  with 
the  intention  to  take  possession,  would  amount  to  a  constructive  posses- 
sion, unless  accompanied   with    such   circumstances  as  to   denote  that 

(6)  CaaJLu  v.  RaiUon^  9  D.  &  B.  593 ;  6  B.  &  head  t.  Anderson,  9  H.  &  W.  518. 

C.  422,  8.  c.  (d)  Jackson  v.  Nichol,  7  Sc.  577 ;  5  Bing.  h.  s. 

{e)  SlaUr  v. U  Feume,  2 Sc.  146 ;  2  Bing. N. 8.  («)  Crawshay  t.  Eades,  2 D. & R.  288.  Tucker 

81,  a.  c. ;  1  Hodg.  255 ;  7  C.  &  P.  91,  s.  c.   White-  v.  Humphery,  1  M.  &  P.  878 ;  4  Bing.  516,  s.  c. 
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the  carrier  was  intended  to  keep,  and  assented  to  keep  the  goods  in  the 
nature  of  an  agent  for  custody  on  account  of  the  consignee."  (J) 

A  cargo  of  timber  was  ordered  of  a  merchant  at  Quebec  to  be  delivered 
at  the  port  of  Fleetwood.  The  vessel  arrived  in  port  on  the  8th  of 
August,  and  on  the  evening  of  that  day,  the  purchaser  s  agent  went  on 
board,  and  told  the  captain  that  he  had  come  to  take  possession  of  the 
cargo,  and  the  captain  said  he  would  deliver  it  to  him  when  he  was  satis- 
fied about  the  freight.  Subsequently  the  captain  and  the  agent  went  ashore, 
and  the  agent  advanced  him  a  sum  of  money  on  account  of  the  freight,  and 
immediately  afterwards  the  captain  received  notice  from  the  vendor  not 
to  deliver  the  goods,  and  it  was  held  that  no  possession  had  been  taken 
of  the  cargo,  either  actual  or  constructive,  so  as  to  deprive  the  unpaid 
vendor  of  his  right  of  stoppage  in  transitu.  (^) 

And,  although  the  goods  may  have  been  landed  and  warehoused  at  a 
place  commonly  used  by  the  purchaser  as  a  place  of  deposit,  yet,  if  the 
latter,  finding  himself  to  be  in  failing  circumstances,  has  previously 
declared  it  to  be  his  intention  not  to  accept  them,  and  not  to  take  posses- 
sion of  them  as  owner,  the  contract  of  sale  has  not  been  consummated  by 
delivery,  and  the  unpaid  vendor's  right  of  recovering  possession  has  not 
been  destroyed,  {h) 

The  vendor's  right  to  stop  in  transitu,  cannot,  of  course,  be  defeated  by 
any  claim  of  lien  on  the  part  of  a  carrier  by  land  or  water,  wharfinger,  or 
any  other  middleman,  for  a  general  balance  claimed  to  be  due  to  him 
from  the  intended  purchaser,  nor  by  a  foreign  attachment  laid  upon  the 
goods  by  a  creditor,  (t) 

Effect  of  'part  delivery  of  a  quantity  of  goods  sold  under  an  entire 
CONTRACT. — Several  parcels  of  goods  were  purchased  under  one  entire 
contract  from  Hill  and  Co.,  at  Hull,  by  the  consiguee  living  at  Mickley, 
about  thirty  miles  from  Leeds.  A  part — two  packages — were  forwarded 
by  railroad  to  Leeds,  and  arrived  on  the  90th  of  August.  One  of 
these  packages  was  taken  to  Mickley  Mills  by  the  consignee  on  the 
23rd  of  August,  and  the  other  remained  in  a  warehouse  used  by  the 
consignee  as  a  customary  place  of  deposit.  In  the  mean  time,  some 
remaining  parcels  comprised  in  the  same  contract  of  sale,  were  forwarded 
by  water  carriage  to  Boroughbridge,  and  were  there  stopped  in  transitu 
on  the  8th  of  September ;  and  it  was  contended,  that  as  all  the  pack- 

{/)  Parke,  B.,  Whitehead  v.  Anderton,  9  M.  (t)  PatUn.  v.   Thompttm,  5  M.  &  S.  360. 

&  W  r>34.  535.  CrawBhay  v.  Eade»,  2  D.  &  B.  288.  OppenJkeim 

iff)  lb.  618.  V.  RuawU,  3  B.  &  P.  42 ;  ib.  119.    Tindal,  C.  J., 

(A;  JamcB  V.  Griffin,  2  M.  &  W.  623.  Jachon  v.  Nickol,  7  Sc.  691 ;  6  Bing.  N.  8.  618, 

8.  C. 
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ages  formed  part  of  one  entire  contract  of  sale,  the  stoppage  of  the 
parcels  that  had  been  sent  by  water,  had  the  effect  of  revesting  in  the  con- 
signee, at  that  time,  all  the  parcels  of  goods  contained  in  that  contract, 
and,  amongst  others,  the  parcel  which  had  been  actually  delivered  to  the 
defendant,  and  the  one  which  remained  in  his  constructive  possession  in 
the  warehouse,  but  the  court  were  of  a  contrary  opinion.  "  What  the 
effect  of  stoppage  in  transitu  is,"  it  was  observed,  "  whether  entirely  to 
rescind  the  contract,  or  only  to  replace  the  vendor  in  the  same  position 
as  if  he  had  not  parted  with  the  possession,  and  entitle  him  to  hold  the 
gouds  until  the  price  be  paid  down,  is  a  point  not  yet  finally  decided,  and 
there  are  difficulties  attending  each  construction.  If  the  latter  supposi- 
tion be  adopted,  (as  most  of  us  are  strongly  inclined  to  think  it  ought  to 
be  on  the  weight  of  authority,)  the  vendor  is  entitled  to  retain  the  part 
actually  stopped  in  transitu,  till  he  is  paid  the  price  of  the  whole,  but 
has  no  right  to  retake  that  which  has  arrived  at  its  journey's  end.  His 
right  of  lien  on  the  part  stopped  is  revested,  but  no  more.  My  Lord 
Chief  Baron,"  observed  Parke,  B.,  *'  has  expressed  an  opinion  to  which 
he  still  adheres,  that  the  contract  is  rescinded  by  a  stoppage  in  transitu, 
but  he  does  not  think  that  this  affects  the  right  of  the  vendee  to  retain 
that  portion  of  the  goods  which  have  been  actually  delivered  to  him,  or, 
in  other  words,  which  have  reached  the  place  of  their  destination,  more 
especially  when  the  goods  and  the  price  may  be  apportioned,  as  in  the 
present  case,  and  a  new  contract  implied,  (k)  from  the  actual  dehvery  and 
retention  of  a  part."  (/) 

If  the  contract  is  not  rescinded  by  the  bankruptcy,  the  vendor  would 
have  a  right  to  call  upon  the  assignees  for  payment  of  the  price,  and  in 
case  of  their  refusal  or  neglect,  within  a  reasonable  period  after  request, 
the  contract  would  be  deemed  to  be  abandoned  by  mutual  consent. 

''There  is  no  distinction  with  reference  to  the  right  of  stoppage  in 
transitu  between  the  seller  of  goods,  of  which  the  property  is  in  the 
vendor,  and  the  seller  of  the  interest  which  he  has  in  the  contract  for  the 
delivery  of  the  goods  to  him.  If  he  may  rescind  the  contract  in  the  one 
case  from  the  insolvency  of  the  purchaser,  he  must,  by  parity  of  reasoning, 
have  a  right  to  rescind  it  also  in  the  other."  (m) 

As  to  what  is  a  sufficient  notice  of  stoppage  in  transitu, — ^The  ancient 
rule  of  law  used  to  be,  that  a  stoppage  in  transitu,  could  be  effected  only 

(Jk)  See  post,  ch.  vii.  sect  2,  as  to  promises  452. 
implied  by  law  in  respect  of  goods  received  under  (w)  Tindal  C.  J.,  Jenlytu  v.    Uth<trM,   18 

a  contract  of  aale  which  has  been  rescinded.  Law  J.  Rep.  N.  S.  201,  202.  (C.  P.) 

(0  Wentvfwrth  ▼.  Outhvxiitt,  10  M.  &  W.  451, 
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by  the  corporal  touch  of  the  goods^  but  that  rule  no  longer  preYail8.(»)  "  A 
notice  to  the  carrier,  on  the  part  of  the  unpaid  vendor,  is  generally  a  suffi- 
cient stoppage  in  transitu  .  .  but  to  make  a  notice  effective,  as  a  stoppage 
in  transitu,  it  must  be  given  to  the  person  who  has  the  immediate  custody 
of  the  goods ;  or,  if  given  to  the  principal,  whose  servant  has  the  custody, 
it  must  be  given  at  such  a  time  and  under  such  circumstances,  that  the 
principal,  by  the  exercise  of  reasonable  diligence,  may  communicate  it  to 
his  servant  in  time  to  prevent  a  delivery  to  the  consignee.  Notice  to  a 
principal  at  a  distance  is  insufficient  to  revest  the  property  in  the  unpaid 
vendor,  and  render  the  principal  liable  for  a  subsequent  delivery  by  his 
servants  to  the  vendee,  when  it  was  impossible,  from  the  distance  and  want 
of  means  of  communication,  to  prevent  that  delivery."  (o) 

Benbow,  a  merchant  in  Liverpool,  ordered  a  cargo  of  timber  of  Sjmes, 
a  merchant  at  Quebec,  which  was  despatched  from  thence  on  board  a  ship 
belonging  to  Bimie,  of  Montrose,  chartered  by  Benbow.  The  timber  was 
deliverable  in  the  port  of  Fleetwood,  in  Lancashire.  The  price  was  not 
paid ;  and,  before  the  arrival  of  the  vessel  in  England,  Benbow  became 
bankrupt ;  thereupon,  the  defendants,  who  were  the  agents  and  corres- 
pondents of  the  vendor,  and  had  a  general  authority  to  act  for  him, 
in  case  "  any  difficulty  should  arise,"  gave,  on  the  18th  of  July,  to 
Bimie,'the  owner  at  Montrose,  a  notioe  of  stoppage  in  transitu  on  behalf 
of  the  vendors ;  and  Bimie,  on  the  20th  of  the  same  month,  wrote  to 
the  captain,  apprising  him  of  the  failure  of  Benbow,  and  appointing 
certain  parties  to  take  charge  of  the  cargo,  on  behalf  of  the  vendor,  and 
sent  the  letter  to  await  the  arrival  of  the  vessel  at  Fleetwood.  On  the 
8th  of  August  following,  the  captain  arrived  there  with  the  vessel  and 
cargo ;  but  on  that  evening,  and  before  the  receipt  of  the  letter  by  the 
captain  firom  his  employer,  an  agent  of  the  assignees  of  Benbow  went  on 
board  to  take  possession  of  the  cargo,  and  it  was  held  that  the  notice  given 
by  the  defendants  on  the  18th  of  July  to  Bimie,  the  ship-owner  residing 
at  Montrose,  was  not  effective  as  a  stoppage  in  transitu,  the  cargo  then 
being  on  the  high  seas,  on  its  passage  to  Fleetwood,  and  not  in  bis  per- 
sonal custody,  (p) 

Consummation  of  the  contract  by  actual  delivery. — ''  The  actual  delivery 
to  the  vendee  or  his  agent,  which  puts  an  end  to  the  transiius  or  state  of 
passage,  may  be  at  the  vendee  s  own  warehouse  or  at  a  place  which  be 

(»)  Mills  T.  BaU,  2  B.  A  P.  457.    Litt  t.  ft  W.  534. 
CovUy,  7  Taunt,  169 ;   2  Marsh,  457,  s.  c. ;  (;>)  Whiiekead  ▼.  AntUrstm,  9  M.  &  W.  518, 

Holt,  888 ;  5  East,  184.  531. 

(o)  Parke,  B.,  WMukead  v.  AHtUn<yn,  9  M. 
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uses  as  his  own,  though  belonging  to  another,  for  the  deposit  of  goods, 
or  at  a  place  where  he  means  the  goods  to  jemain  until  a  fresh  destination 
is  comnumicated  to  them  by  orders  from  himself,  or,  it  may  be,  by 
die  vendee  8  taking  possession  by  himself  or  his  agent,  at  some  point 
short  of  the  original  intended  place  of  destination."  (q)  If  a  man,  for 
example,  haying  no  warehouse  of  his  own,  ia  in  the  habit  of  using  the 
warehouse  of  his  wharfinger,  or  carrier,  or  packer,  aa  his  own,  and  making 
it  the  repository  of  his  goods  until  he  has  sold  them' or  shipped  them  for 
exportation,  the  trantitus  is  at  an  end,  and  the  delivery  is  complete  when 
the  goods  arrive  at  that  warehouse  and  customary  place  of  deposit ;  (r) 
although  they  may  immediately  afterwards  have  received  a  fresh  destination 
by  command  of  the  purchaser.  («) 

'*  If  after  the  arrival  of  the  goods  at  their  place  of  destination,  they  be 
warehoused  with  the  carrier,  whose  store  the  vendee  uses  as  his  own,  or 
if  rhey  be  warehoused  with  the  vendor  himself,  and  rent  be  paid  to  him  for 
them,  that  puts  an  end  to  the  right  of  stoppage."  (t) 

A  trader  in  London  was  in  the  habit  of  purchasing  goods  and  exporting 
them  to  the  Continent,  soon  after  their  arrival  in  London.  The  goods  so 
consigned  to  him  remained  in  the  waggon-office  of  the  defendants,  who 
were  carriers^  until  they  were  removed  by  his  agent  for  the  purpose  of 
being  shipped.  A  consignment  of  goods  for  the  trader  was  delivered  to 
the  defendants  on  the  9th  and  12th  of  August.  On  the  14th  and 
17th,  the  goods  arrived  at  the  waggon-office  of  the  defendants.  On  the 
16th  or  17th  the  trader  became  bankrupt,  and  on  the  19th,  the  de- 
fendants received  notice  from  the  consignor,  not  to  deliver  the  goods  to 
the  bankrupt,  which  order  they  obeyed,  and  afterwards  delivered  the  goods 
to  a  third  party,  by  the  directions  of  the  consignor,  and  it  was  held  they 
were  not  justified  in  so  doing,  that  the  transitus  ceased  on  the  arrival  of 
the  goods  at  the  waggon-office,  that  they  had  then  come  into  the  posses- 
sion of  the  bankrupt,  and  that  his  assignees,  conseq^uently,  were  entitled 
to  them,  (i^) 

Twenty  mats  of  flax  were  sold  by  a  merchant  of  Hull  to  a  Mr. 
Weatherall,  of  Mickley  Mills,  a  place  about  thirty  miles  frx)m  Leeds ;  they 
Were  forwarded  by  railway  to  Leeds,  and  arrived  at  the  warehouse  of  the 
defendants,  who  were  carriers  at  that  town.  The  warehouse  was  a  large 
shed  at  the  lUdlway  terminus  at  Leeds,  and  it  was  the  oustom  of  the  de- 

(9)  Parke,  B.,  J<MMt  t.  Oriffin,  2  H.  &  W.  108 ;  6  B.  &  C.  107,  a.  c. 

638.    Jo%e9  v.  J<m€t,  8.  ib.  442.      «  {»)  5  Baat,  1 84-5,  NMeh.  Adam,  7  Taunt  59. 

{r)  RichanUon    ▼.    Ooss,  3   B.   &  P.   119.  U)  1  i8fm»tA'«  leading  cases,  431,  435. 

Seou  T.  PettU,  ib.  469.     Allan  v.  Orippen,  2  («)  Rowe  v.  Pidford,  8  Taunt  88;  1  Mooie 

Cr.  &  J.  218.     Fodtr  v.  Frumpton,  9  D.  &  R.  526,  s.  c. 
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fendants  to  give  notice  to  Weatherall  of  the  arrival  of  goods  consigned  to 
him,  and  for  the  latter  to  send  waggons  for  them,  and  convey  them  to 
Mickley  Mills  to  be  manufactured.  On  the  arrival  of  the  flax,  notice  was 
given  to  Weatherall  by  letter,  stating  that  unless  the  goods  were  sent  for, 
they  would  reiaain  at  warehouse  rent.  Weatherall  thereupon  sent  his 
cart,  and  took  away  ten  of  the  mats,  but  before  the  others  were  removed  he 
became  bankrupt ;  and  it  was  held  that  the  goods  had  arrived  at  their 
place  of  destination,  and  had  come  into  the  constructive  possession  of  the 
vendee,  and  that  the  transitus  consequently  was  at  an  end  when  they  bad 
reached  the  carrier's  warehouse,  the  customary  place  of  deposit  at  Leeds. 
When  notice  had  been  sent  to  Weatherall  of  their  arrival,  and  that  he  was 
to  pay  rent,  the  carriers  held  them,  not  as  agents  for  forwarding  them,  but 
for  their  safe  custody,  and  they  were  constructively  in  the  purchaser's 
possession.  '^  I  think  the  goods,"  observes  Parke,  S.,  ''  had  arrived  at 
their  place  of  destination,  for  that,  as  I  understand,  means  the  place  to 
which  they  were  to  be  conveyed  by  the  carriers,  and  where  they  would 
remain  unless  fresh  orders  should  be  given  for  their  subsequent  disposition. 
In  this  respect  the  case  falls  within  the  principle  of  Dixon  v.  Baldwen,  (x) 
in  which  Lord  EUenborough  lays  down  the  doctrine  that  the  transitu^ 
is  completely  at  an  end  when  the  goods  arrive  at  an  agent's  who  is  to  keep 
them  until  he  receives  the  further  orders  of  the  vendee.  After  referring 
to  the  several  cases  upon  the  subject,  he  says,  '  In  those  cases,  the  goods 
had  so  far  gotten  to  the  end  of  their  journey,  that  they  waited  for  new 
orders  from  the  purchaser,  to  put  them  again  in  motion,  to  communicate 
to  them  another  substantive  destination,  and  without  such  orders  they 
would  continue  stationary.'  That  appears  to  have  been  the  case  in  the 
present  instance.  The  parcels  of  flax  were  to  remain  stationary  at  the 
defendant's  warehouse,  till  a  further  direction  should  be  given  by 
Weatherall,  by  an  order  to  deliver  to  a  purchaser,  or  to  forward  to  himself 
by  a  new  conveyance,  and,  if  no  ftirther  orders  had  been  given,  they 
would  have  continued  there.  I  am  of  opinion,  that  on  this  ground  the 
transitus  was  at  an  end,  on  the  arrival  of  the  goods  at  Leeds."  (y) 

So  where  goods  are  ordered  by  the  principal  to  be  sent  to  his  general 
agent  at  a  particular  spot,  and  the  latter  receives  them,  not  merely  as  a 
forwarding  agent  for  the  purpose  of  helping  the  goods  on  a  stage  further 
in  a  direct  course  of  transmission  to  the  principal,  but  as  a  depositary 
invested  with  a  general  authority  to  receive  goods  and  sell  them  for  the 
principal,  or  to  hold  them  generally  on  account   of  the  latter,    and  at 

(x)  5  East  176, 182.  (y)   Parke  B.,    Wtnimrik  ▼.  (hahycaiu,  10 

M.&W.  460,  451. 
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his  disposal,  the  delivery  to  such  agent  is  a  delivery  to  the  principal,  and 
the  transitos  consequently  is  determined  as  soon  as  the  goods  reach  his 
hands.  And  if  the  transit  be  once  at  an  end,  it  cannot  commence  de 
novo,  merely  because  the  goods  are  again  sent  upon  their  travels  towards 
a  new  and  ulterior  destination,  (z) 

Le  Grand  and  Co.,  of  Paris,  gave  an  order  to  a  manufacturer  at  Man- 
chester, to  send  goods  to  their  agent  in  London,  who  was  invested  with 
a  general  authority  to  receive  and  hold  goods  on  their  account,  and  send 
them  firom  to  time  to  such  markets  as  they  should  direct  or  the  agent 
himself  should  think  advisable,  and  the  goods  were,  by  the  agent's 
directions,  sent  to  the  house  of  his  packer  in  London,  and  there  un- 
packed, and  part  of  the  goods  were  sent  away,  and  the  remainder  re- 
packed, and  left  in  the  packer's  house ;  it  was  held  that  the  goods  had  got 
to  their  journey's  end,  and  that  the  delivery  to  the  agent  was  under  the 
circumstances  a  delivery  to  the  purchaser  himself,  (a) 

Whenever,  therefore,  the  goods  get  into  the  actual  possession  of  the 
purchaser,  or  into  the  hands  of  a  third  party,  who  has  received  them  by 
the  direction  and  authority  of  the  purchaser,  and  has  agreed  to  hold  them 
on  account  of  the  latter,  and  at  his  disposal,  and  is,  therefore,  answerable 
to  him  for  their  safe  custody,  the  contract  of  sale  is  consummated,  the 
iransitus  is  at  an  end,  and  the  vendor  has  lost  all  power  of  disposition 
and  control  over  the  goods,  (b) 

Transfer  by  bill  of  lading. — The  contract  of  sale  also  may  be  con- 
summated and  the  right  of  stoppage  in  transitu  destroyed  by  the  delivery 
of  a  bill  of  lading  to  the  purchaser,  and  the  indorsement  and  delivery 
thereof  by  such  purchaser  to  a  third  party,  who  has  again  bought  the 
goods  bondjide  for  a  valuable  consideration,  without  notice  of  the  non- 
payment of  the  price  to  the  first  vendor. 

A  bill  of  lading  is  an  acknowledgment  by  the  master  or  captain  of  a 
vessel  of  his  having  received  the  goods  mentioned  in  such  bill  on  board 
his  ship,  and  an  undertaking  to  deliver  them  to  the  order  or  assigns  of 
the  shipper  or  consignor.  It  is  by  the  custom  of  merchants,  recognised 
and  sanctioned  by  the  common  law,  a  negotiable  instrument,  like  a  bill  of 
exchange,  and  the  indorsement  and  delivery  of  it  to  third  parties,  who 
have  given  credit  to  such  bill  of  lading,  and  have  bought  the  goods 
mentioned   therein  in  ignorance  of  the   state  of  accounts  between  the 

(i)  Dixofi  ▼.  JBaldven,  5  East,  184.    Dod-  {h)  Ellis  t.  ffuni,  8  T.  R.  464.     Wright  y. 

to*  T.  WetUworth,  5  Sc  N.  R.  821:  Lawes,  4  Esp.  82.    SUmld  ▼.  Hvgh^,  14  East, 

(a)  Leedt  t.  Wriffht,  8  B.  &  P.  820.     Tmdal,  808.     Parke,  B.,  James  v.  Orifin,  2  M.  &  Vf . 

C.  J.,  Jadsan  v.  Niekfd,  7  Sc.  590.  623.     Foster  v.  FrampUm,  9  D.  &  R.  108. 
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shipper  and  his  immediate  purchaser,  transfers  the  property  to  the  indorsee 
as  absolately  and  effectually  as  if  the  goods  themselves  had  been  manually 
delivered. 

As  between  the  consignor  or  first  vendor  and  his  inmiediate  vendee  and 
the  persons  who  have  bought  and  sold  to  each  other,  the  indorsement  or 
delivery  of  the  bill  does  not  destroy  the  right  of  stoppage  in  transitu^ 
and  deprive  the  unpaid  vendor  of  his  right  to  recover  and  retain  possession 
of  the  goods.  Its  existence  does  in  no  degree  alter  or  vary  the  rights  and 
respective  situations  of  the  immediate  parties  to  the  sale.  As  between 
the  shipper  and  the  captain,  it  fixes  and  determines  the  duty  of  the  latter, 
as  to  the  person  to  whom  the  goods  are  to  be  delivered,  but  it  may  be 
revoked  and  countermanded,  in  case  of  the  insolvency  of  the  consignee, 
at  any  time  before  it  has  been  actually  executed  and  obeyed  by  the 
delivery  of  the  goods  themselves,  like  any  other  order  or  direction  to  a 
common  carrier,  (c)  But  as  between  the  consignor  or  first  vendor  and 
third  parties,  bond  fide  purchasers  for  a  valuable  consideration,  the  case 
is  different.  The  first  vendor,  by  indorsing  and  delivering  the  instrument 
to  his  immediate  purchaser,  accredits  the  title  of  the  latter  to  the  goods, 
and  holds  him  out  to  the  mercantile  world  as  the  owner  of  them,  and  the 
bond  fide  indorsement  and  delivery  of  such  purchaser  to  a  third  party, 
consequently  deprive  the  first  vendor  of  all  power  and  control  over  Uie 
goods,  and  destroy  his  right  to  stop  in  transitu  as  against  such  bond  fide 
holder  for  value,  {d)  If  the  holder  or  assignee  of  the  bill,  however,  has 
acted  maid  fide,  if  he  knew  of  the  insolvency  of  the  consignee  at  the 
time  he  took  the  bill,  he  will  of  course  be  in  no  better  situation  than  the 
consignee  his  immediate  vendor,  {e) 

A  shipping  note  has  not  the  effect  and  operation  of  a  bill  of  lading,  and 
does  not  transfer  goods  by  indorsement ;  the  goods,  moreover,  will  not 
pass  to  third  parties  by  the  mere  delivery  of  a  bill  of  lading  without  in- 
dorsement, and  the  operation  of  the  bill  may  be  qualified  and  restricted 
by  a  conditional  indorsement.  {J) 

Transfer  by  delivery  orders, — ^If  the  subject  matter  of  the  sale  be  defined 
and  identified,  and  the  quantity  and  price  ascertained  and  fixed,  there  may 
be  a  constructive  delivery  and  consequent  consummation  of  the  contract  of 

(c)  ified^  T.  JSc(€,  11  Ad.  &  E.  903.  Evwm  18  Law  J.  Bep.  N.  S.  190.  C.   P.    J<mt*  t. 

V.  Nxeholl,  4  Sc.  N.  B.  53.     WUiMhurH  ▼.  Bow-  Jones,  8  M.  &  W.  431. 

ier,  5  Bing.  N.  8.  551.  («)  EUenboroogli,  C.  J.,  CumiM  r.  Broira, 

(c^  Licibarrow  v.  Maton,  6  Bast,  19,  (a) ;  9  East,  514.    Barrow  r.  Coles,  3  Qunpb.  92. 

2  Smith's  leading  cases,  388,  435.      Cuming  v.  (/)  Akerman  v.  Humphrey,  1  G.  &  P.  57. 

Brown,  9  East, 505.     CaJdvell  v.  Bali,  1  T.  B.  Jenkyns  v.  Usbome,  13  Law  J.  Bep.  N.  S.  196, 

205.    HilUfeH  v.  Carter,  ib.  745.    In  re  West-  (C.  P.)    MtlcheU  v.  Ede,  11  Ad.  &  R.  903. 
tinthfu,  5  B.  &  Ad.  817.    Jenkyns  t.   Usbome, 
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sale,  through  the  medium  of  a  delivery  order  given  by  the  vendor  and 
accepted  by  a  warehouse-keeper  or  wharfinger  or  other  bailee  of  the  goods, 
although  the  weighing  and  separation  of  the  precise  quantity  to  be  de- 
livered from  a  mass  of  the  commodity  in  bulk,  may  be  necessary  to  effect 
a  manual  delivery  of  the  article  or  thing  sold  and  place  it  in  the  actual 
po9ses8ion  of  the  purchaser. 

Messrs.  Button  and  Bancroft,  oil  merchants  at  Liverpool,  having  forty 
tons  of  oil  lying  in  certain  cisterns,  of  which  they  had  the  key,  sold  ten 
tons  thereof  to  J.  and  L.  Frost,  who  sold  the  same  to  one  John  Town- 
send,  at  a  fixed  price,  and  took  his  acceptance  by  way  of  payment,  and 
gave  him  a  delivery  order  on  Button  and  Bancroft,  to  the  following  effect : 
'^  Messrs.  Button  and  Bancroft, — ^Please  to  deliver  the  bearer,  Mr.  John 
Townsend,  ten  tons  of  Greenland  whale  oil,  we  purchased  from  you  on  the 
8th  of  November  last."  This  order  was  taken  to  Button  and  Bancroft, 
and  they  indorsed  their  acceptance  on  the  back  of  it,  and  it  was  held,  that 
as  between  the  Frosts  and  Townsend  the  sale  was  complete,  and  that  the 
Frosts  consequently,  on  the  bankruptcy  of  Townsend,  the  sub-vendee, 
before  his  aoceptance  became  due,  could  not  countermand  the  delivery 
order. 

"  After  the  acceptance  of  the  order.  Button  and  Bancroft  held  the  oil 
for  Townsend's  use.  But  something,  it  is  said,  still  remained  to  be  done, 
namely,  the  measuring  off  the  ten  tons  from  the  rest  of  the  oil.  .  .  • 
The  objection  only  applies  where  something  remains  to  be  done,  as  be- 
tween the  buyer  and  seller y  or  for  the  purpose  of  ascertaining  either  the 
quantity,  or  the  price ;  neither  of  which  remained  to'be  done  in  this  case ; 
for  it  was  admitted  by  the  persons  who  were  to  make  the  delivery  to 
Townsend,  that  the  quantity  mentioned  in  the  order  was  in  the  cistern  in 
their  custody ;  for  they  had  before  sold  that  quantity  to  the  Frosts,  of 
whom  Townsend  purchased  it,  and  had  received  the  price.  Therefore, 
though  something  remained  to  be  done,  as  between  the  vendee  and  the 
persons  who  retained  the  custody  of  the  oil  before  the  vendee  could  be  put 
into  separate  possession  of  the  part  sold,  yet  as  between  him  and  his 
vendors,  nothing  remained  to  perfect  the  sale."  {g) 

A  specified  quantity  of  oats  in  a  particular  bin  in  a  warehouse,  was  sold 
by  Turner  and  Co.,  who  gave  to  the  purchaser  the  following  delivery 
order,  addressed  to  the  warehouse-keeper:  "Beliver  Mr.  J.  Marsden, 
Ifi^Tt  bushels  of  oats,  bin  40.  O.  W.,  and  you  will  please  weigh  them 

(a)  Le  Blanc  J.,   WkiUkofue  t.  Fnui,  12      Bep.  N.  S.  201.  (C.  P.) 
-^   621.       /ciOyiw  ▼.    Udrnrns,  13  Law  J. 
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ovety  and  charge  us  the  expense."  The  warehouse-keeper  entered  this 
order  in  his  book,  and  two  days  afterwards,  the  oats  being  again  sold,  be 
received  the  following  delivery  order  from  Marsden:  "Deliver  Messrs. 
Swanwick  and  Hall,  J,028||.  bushels,  in  bin  40.  O.  Warehouse;  and  let 
them  be  weighed  oveVy  and  send  a  note  up :  I  will  see  it  paid."  This  last 
order  was  likewise  entered  by  the  warehouse-keeper  in  his  books,  and  the 
oats  were  transferred  into  the  names  of  Swanwick  and  Hall,  the  last  pur- 
chasers, but  before  they  were  manually  delivered  to  them,  and  before  any 
weighing  had  taken  place,  Marsden,  their  immediate  vendor,  became  in- 
solvent, and  Turner  and  Co.,  the  original  vendors,  gave  the  warehouse- 
keeper  notice  not  to  part  with  the  oats,  and  subsequently  induced  him,  on 
tender  of  an  indemnity,  to  give  them  up  to  them.  It  appeared  that  the 
price  had  been  ascertained  and  fixed  at  the  period  of  each  sale,  that  the 
last  purchasers,  Swanwick  and  HaU,  had  paid  the  price  to  Marsden,  their 
vendor;  that  there  were  no  other  oats  in  bin  40,  besides  the  oats  in 
question,  and  that  the  weighing  mentioned  in  the  order  was  not  usuaUy 
performed  before  the  time  of  manual  delivery,  when  the  grain  was  weighed 
to  ascertain  any  loss  of  quantity  for  the  satisfaction  of  the  purchaser, 
and  it  was  held  that  the  delivery  was  complete  by  the  transfer  in  the  books 
of  the  warehouse-keeper,  and  that  the  latter  was  responsible  to  Swanwick 
and  Hall,  for  having  parted  with  the  possession  of  the  goods  to  Turner 
and  Co.,  the  original  vendors.  (A) 

The  weighing,  it  will  be  observed,  was  not  necessary  in  this  case,  for 
the  purpose  of  ascertaining  either  the  price  or  the  identity  of  the  thing 
sold.  The  contract  Was  for  the  sale  of  the  contents  of  a  particular  bin  at 
a  fixed  price,  the  vendor  undertaking  that  such  contents  amounted  to 
1,028^  bushels.  The  case,  therefore,  is  distinguishable  fix)m  the  previous 
cases  of  Bush  v.  Davis,  Simmons  v.  Swift,  and  Hanson  v.  Meyer^  (i) 
where  it  was  held,  that  the  delivery  was  not  complete,  and  that  the  con- 
tract was  not  executed  until  the  weighing  had  been  accomplished. 

The  acceptance  of  the  delivery-order  by  the  wharfinger  or  warehouse- 
keeper  or  other  depository  or  bailee  of  the  goods,  and  his  assent  to  the 
delivery,  under  such  circumstances,  whether  the  order  is  or  not  entered  in 
his  books  or  filed  in  the  warehouse,  constitute  him  the  agent  or  trustee  of 
the  purchaser,  and  bind  him  to  hold  the  goods  at  the  disposal  of  the 
latter,  and  there  is  therefore  an  executed  delivery  as  much  as  if  the  goods 
had  been  delivered  into  the  purchaser's  own  hands,  or  had  been  removed 
to  his  warehouse,  and  there  put  under  lock  and  key.  {k) 

(K)  Swanwidt  v.  SoOem,  9  Ad.  &  B.  896  ;  (t)  Ante,  pp.  60,  51,  58. 

1  P.  &  p.  648,  t.  c.  U)  Marman   t.   Andenon,  2  Gmnpb.  24S. 
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A  contract  was  entered  into  for  the  sale  of  twenty  sacks  of  flour  at  a 
fixed  price,  and  the  vendor  gave  to  the  purchaser  an  order  on  the  defen- 
dants his  wharfingers  to  deliver  to  the  purchaser  "Twenty  sacks  of 
households."  The  order  was  presented  to  the  defendants  and  filed  by 
them  in  the  usual  course  of  their  business,  and  it  was  held,  that  by  their 
acceptance  of  the  order,  they  had  made  themselves  responsible  to  the  pur- 
chaser for  the  delivery  to  him  of  the  articles  specified  therein.  "  This  was 
an  order,"  observe  Bayley  and  Yaughan,  Bs.,  to  deliver  twenty  sacks  of 
flour,  not  out  of  a  larger  quantity,  but  twenty  sacks  specifically,  and  when 
the  defendants  accept  that  order  without  restriction,  they  admit  that  they 
have  twenty  sacks,  which  they  will  appropriate  to  that  order,  and  they 
ha\e  no  right  afterwards  to  say  that  they  have  not  twenty  sacks  unc^- 
propriated."  ..."  The  delivery  order  is  taken  to  the  wharfinger  to 
see  if  the  party  giving  the  order  has  the  articles  mentioned  in  it  in  the 
wharfinger  8  possession.  The  defendants,  in  this  instance,  attorn,  as  it 
were,  to  the  delivery  order,  and  admit  the  purchaser's  right  to  call  upon 
them  to  deliver  twenty  sacks  of  flour.  Having  received  that  order,  it  is 
binding  on  them,  (/)  and  they  cannot  afterwards  deny  the  title  of  the 
purchaser. 

A  warehouseman  had  received  an  order  from  the  vendor  of  a  specific 
quantity  of  malt,  to  hold  it  on  account  of  the  purchaser,  and  the  ware- 
houseman assented  to  the  order,  and  gave  a  written  acknowledgment  to 
the  purchaser  that  he  held  it  on  his  account,  and  afterwards  refused  to 
deliver  it,  on  the  ground,  that  by  the  usage  of  trade,  the  property  in  malt 
is  not  transferred  to  the  purchaser  until  it  is  re-measured,  and  that 
before  the  malt  was  re-measured,  the  vendor  became  bankrupt ;  and  it  was 
held  that  this  was  no  answer  to  the  purchaser's  claim  against  the  ware- 
houseman. "  Whatever  may  be  the  rule,"  observes  Lord  EUenborough, 
"  between  buyer  and  seller,  it  is  clear  that  the  defendant  (the  warehouse- 
man) caimot  say  to  the  purchaser,  the  malt  is  not  yours,  after  acknow- 
ledging that  he  held  it  on  his  account.  By  doing  so,  he  attorned  to  the 
purchaser,  and  I  should  entirely  upset  the  security  of  mercantile  dealings, 
were  I  now  to  sufi'er  him  to  contest  his  title."  (m) 

And,  although  the  goods  are  not,  at  the  time  of  the  acceptance  of  the 
order,  in  the  actual  possession  of  the  warehouseman,  yet  if  they  after- 
wards come  to  hand,  he  is  bound  to  hold  them  at  the  disposal  of  the 

B^rry  v.  Mangles,  1  Camp.   461.     Lwxu  v.  (l)  OilleU  v.  HiU,  2  C.  &  M.  536 ;  4  Tyr.  290, 

-Oorriew,  1  Moore,  40,  41 ;  7  Taunt.  278,  s.  c.  s.  c.     LackingUm  v.  AUusrton,  8  Sc.  N.  R.  42. 

BdU  T.  Or^n,  3  H.  &;  Sc.  782  ;  10  Ring.  246,  (m)  Stonard  v.  Dunkin,  2  Campb.  344.  Cra- 

»-c.    Kieran  v.  Sandart,  6  Ad.  &  B.  615,  1  ven  v.  Myder,  6  Taunt  433;  2  Marsh,  86(5,  ». 

".4P.626,s.c.  c. 
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party  to  whom  they  are  to  be  delivered.  Thus,  where  a  manofactarer 
deposited  goods  with  a  wharfinger  at  Stockton,  to  be  shipped  to  the  de- 
fendant's wharf  in  London,  and  took  the  wharfinger  s  receipt,  describing 
the  goods,  and  indorsed  upon  it  an  order  upon  the  defendants  to  deliver 
the  goods  on  their  arriyal  to  the  plaintifls,  who  had  advanced  money  upon 
them,  and  the  plaintifiTs  sent  the  receipt  and  the  delivery  order  to  the 
defendant,  who  accepted  and  retained  possession  thereof,  stating  that  the 
goods  had  not  arrived,  but  that  when  they  did  they  should  be  forwarded  to 
the  plaintifis ;  it  was  held,  that  the  defendants,  having  thus  assented  to 
the  order,  and  recognised  the  plaintifiTs  title  to  the  goods,  could  not 
afterwards  dispute  it,  and  that  when  the  goods  came  into  their  hands,  they 
were  bound  to  deliver  them  to  the  plainUfiTs.  {n) 

And  it  has  been  held  that  there  was  an  executed  delivery,  and  consequent 
consummation  of  the  contract  of  sale,  in  the  following  cases. 

The  defendants,  who  were  auctioneers,  sold  by  auction  two  ricks  of  hay, 
the  produce  of  certain  crops  which  had  been  distrained  by  a  landlord  for 
rent.  By  the  conditions  of  sale  the  hay  was  to  be  removed  by  and  at  the 
expense  of  the  purchaser,  and  the  time  specified  for  its  removal  being  con- 
sidered too  short,  the  tenant,  on  the  morning  of  the  sale,  gave  a  written 
permission  for  the  hay  to  remain  on  the  land  for  a  longer  period.  The 
price  of  the  hay  was  paid  at  the  time  of  the  sale,  and  a  few  days 
afterwards  the  purchaser  received  from  the  auctioneers  a  written  order, 
addressed  to  the  tenant,  requiring  him  to  permit  the  purchaser  to  remove 
the  hay,  but  the  tenant  then  refused,  and  would  not  suffer  him  to  come 
upon  the  land  to  take  it.  The  purchaser  then  brought  an  action  against 
the  defendants  for  the  non- delivery,  and  the  defendants  pleaded  that  tbey 
did  deliver  possession  to  the  plaintiff;  and  it  was  held,  that  this  plea  was 
supported  by  the  facts,  and  constituted  a  defence  to  the  action.  The 
permission  given  by  the  tenant  for  the  hay  to  remain  on  the  land  for  the 
convenience  of  the  purchaser,  amounted,  it  was  observed,  to  an  attorn- 
ment from  the  tenant  to  the  purchaser,  and  was  equivalent  to  an  express 
undertaking  on  the  part  of  the  tenant  to  hold  the  hay  for  the  purchaser's 
use  and  at  his  disposal,  and  that  there  had  been  an  executed  delivery, 
"just  as  if  the  auctioneer  had,  after  the  sale,  in  the  tenant's  presence, 
pointed  out  the  rick  to  the  purchaser,  and  the  tenant  had  assented  to  the 
delivery.  .  .  .  The  tenant's  subsequent  reAisal  to  permit  the  pur- 
chaser to  carry  away  the  hay,  cannot  afifect  the  vendor.  The  plaintiff 
might  have  maintained  trover  against  the  tenant  for  detaining  the  hay !"  (o) 

(n)  BoU  V.  Origin,  8    M.  &  Sc.   782 ;  10  (o)  Salter  v.  WooUams,  3  Sc.  N.  R.  65,  67. 

BiBg.  246,  8.  c.  See  Co€  y.  Clay,  8  M.  &  P.  57  ;  5  Bing.  440, 
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A  Dumber  of  bales  of  bacon  lying  at  a  wharf  were  sold  and  weighed  by 
the  vendor,  and  set  apart  for  the  purchaser,  and  the  price  was  fixed,  and 
was  to  be  paid  by  bill  at  two  months ;  and  an  order  was  given  to  the 
wharfinger  to  deliver  the  goods  to  the  purchaser,  who  went  to  the  wharf, 
and  presented  the  order,  and  with  the  assent  of  the  wharfinger  took  pos- 
session of  them,  and  weighed  the  whoU^  and  took  away  part,  but  became 
bankrupt  before  he  had  removed  the  residue,  whereupon  the  vendor  coun- 
termanded the  delivery  order ;  it  was  holden  that  the  order  having  been 
executed,  and  the  goods  actually  delivered  under  it  to  the  purchaser,  they 
had  irrecoverably  become  the  property  of  the  latter,  and  the  vendor  had 
no  more  to  do  with  them  afterwards  than  a  perfect  stranger,  and  could  not 
coBBequently  countermand  the  order,  and  prevent  the  purchaser  fix)m 
taking  away  the  residue  remaining  in  the  hands  of  the  wharfinger.  (/?) 

The  owner  of  a  quantity  of  timber  which  had  been  felled,  entered  into 
the  following  contract  for  the  sale  of  a  portion  of  it : — "  Bargained  and 
sold  Mr.  George  Jenkins,  all  the  ash  at  Garmelow,  at  the  price  per  foot 
cabe,  say  1«.  l\d.  Payment  on  or  before  the  29th  September,  1884. 
The  above  Greorge  Jenkins  to  have  power  to  convert  on  the  land.  The 
timber  is  now  felled." — Six  or  eight  of  the  trees  were  measured  on  the 
27th  December,  and  taken  away  by  Jenkins,  and  shortly  afterwards  the 
remainder  of  the  trees  were  marked  and  measured,  the  number  of  cubic 
feet  in  each  tree  being  ascertained,  but  the  total  contents  were  not  summed 
up.  Jenkins  removed  several  of  the  trees,  but  before  the  bulk  of  them 
was  carried  away,  he  became  insolvent,  whereupon  the  vendor  went  and 
took  possession  of  the  residue  of  the  limber,  but  it  was  held  that  he  had 
no  right  to  do  so. 

"  It  appears  to  me,  "  observes  Tindal,  0.  J.,  "  that  the  delivery  of  the 
timber  to  the  purchaser  was,  under  the  circumstances,  complete.  At  the 
time  of  the  contract  the  trees  were  cut  down  and  lying  on  the  land,  and 
the  purchaser  was  to  be  at  liberty  to  convert  on  the  land.  Tf  anything 
remained  to  be  done  (as  between  the  vendor  and  purchaser)  to  complete 
the  contract,  I  admit  the  property  would  not  have  passed.  But  when  I 
find  that  the  trees  were  marked  and  measured,  and  the  length  and  girth  of 
the  several  trees  having  been  taken  by  the  servants  of  the  vendor,  and  by 
Jenkins  the  purchaser,  the  cubic  feet  were  then  taken,  and  the  figures  put 
down  on  paper,  it  seems  to  me  that  there  was  a  perfect  measurement  and 
ascertainment  of  the  price ;  the  mere  omission  to  add  up  the  contents  is 
too  trifling  an  incident  to  warrant  us  in  holding  that  anything  remained 

>>  c.     Wood,  T.  ManUif,  11  Ad. &  B.  84.  (/>}  Hammond  v.  Anderson,  4.B.  &  T.  69. 
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to  be  done  for  the  completion  of  the  contract.  The  question  then  is,  whe- 
ther or  not  the  vendor  had  a  right  to  stop  the  goods,  the  price  not  having 
been  paid.  He  would  undoubtedly  have  had  such  a  right,  had  the  delivery 
not  been  complete.  By  the  terms  of  the  bargain  the  land  was  made  a 
warehouse  for  the  purchaser,"  (for  the  cutting  up  and  conversion  of  the 
timber.)  "  It  further  appears  that  the  purchaser  took  away  several  of 
the  trees  as  he  wanted  them  :  this  shows  that  the  vendor  bad  given  him  a 
general  license  to  carry  them  away,  and  that  he  did  not  intend  to  retain 
any  property  in  them  himself;  there  has  been  therefore  a  complete  sale 
and  delivery,  and  the  vendor  s  interference  came  too  late."  (y) 

When  a  sale  by  a  bailee  or  wrongful  possessor  shall  bind  the  true 
owner, — Generally  speaking,  a  person  cannot  convey  to  another  a  better 
right  or  title  to  a  chattel  than  he  himself  has,  and  a  person  who  has  wrong- 
fully obtained  possession  of  goods,  cannot  transfer  them  to  another  except 
by  a  sale  in  market  overt,  (r)  But  "  if  the  real  owner  of  property  suffer 
another  to  have  possession  of  it,  and  to  have  those  documents  which 
are  the  muniments  of  title,  a  sale  by  such  a  person  shall  bind  the  trae 
owner."  («)  And  if  the  owner  of  goods  voluntarily  allows  another  to  treat 
the  goods  as  his  own,  whereby  a  third  person  is  induced  to  buy  them 
bond  Jide,  the  owner  is  bound  by  such  sale,  and  cannot  afterwards  claim 
the  goods  from  the  purchaser.  (/) 

Before  tlie  price  has  been  paid,  the  owner  is  entitled  to  come  forward 
and  adopt  the  contract,  and  claim  the  payment  of  the  price  to  himself, 
and  the  payment  to  such  owner  is  of  course  in  all  cases  a  defence  against 
an  action  brought  by  a  person  who  has  sold  goods,  either  under  a  real  or 
under  a  false  and  pretended  authority,  (f/) 

The  right  of  restitution  of  the  owner  of  goods  and  chattels  stolen,  or 
obtained  by  false  and  fraudulent  pretences,  with  intent  to  defraud  the 
owner,  and  sold  to  third  parties,  has  been  regulated  by  divers  acts  of  par- 
liament, and  the  owner  prosecuting  to  conviction  is  now,  it  should  seem, 
entitled  to  the  goods,  even  though  they  shall  have  been  sold  in  market 
overt,  {x)     There  are  exceptions  in  the  case  of  valuable  securities,  and 

48,  44.  Bwfvm  v.  Cdu,  6  M.  &  S.  26.  Bay- 
ley,  J.,  ib.  28,  24 ;  6  &  6  Vict  c  89. 

(<)  Qrtgg  v.  WdU,  10  Ad.  &  E.  90. 

(v)  Post,  ch.  9.  Principal  imd  agent.  Dtat^ 
tfMOft  V.  Nwd,  4  B.  &  Ad.  638.  AUeik  t.  Hof 
kins,  1 3  M.  &  W.  94  ;  13  Law  J.  Bep.  h.  s.  (Bx.) 
816,  8.  e. 

{x)  7  &  8  G«o.  4,  c  27,  c.  29,  a.  57.  Owuon 
T.  Woo4fall,  2  G.  &  P.  41 ;  2  Ad.  &  £.  449; 
Eelyiige,  480.  FoxUjf't  case,  5  Co.  Bep.  109; 
2&8P.&M.  c.  7;  81Eliz.c.l2;  2&8Vict 
c  71,  B.  27,  28,  29. 


(q)  Tiodal  and  Park,  J  8.,  Tantley  t.  Turner, 
2  Sc.  241,  2 ;  2  Bing.  k.  b.  151,  s.  c 

(r)  Brittol  ▼.  WUtmore,  1  B.  &  C.  514 ;  2  D. 
&  R.  755,  8.  c.  Noble  v.  Adams,  7  Taunt  59. 
Peer  v.  Humphrey,  2  Ad.  &  B.  495,  499.  WU- 
Hnson  ▼.  King,  2  Gamp.  885.  Loeeckinan  y. 
Mackin,  2  Stark.  811.  Lyons  ▼.  De  Pass,  11 
Ad.  &  B.  326.  Williams  v.  Barton,  10  Moore, 
520 ;  8  Bing.  145,  b.  c.  Littledale.  J.,  Dixon 
T.  YaUs,  5B.  &  Ad.  889. 

(*)  Abbott,  0.  J.,  Dyer  t.  Pearson,  4  D.  &  R. 
658 ;  8  B.  &  C.  42.    Pickering  y.  Busk,  18  East, 
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negotiable  instruments  transferred  bond  fide  for  a  valuable  consideration, 
and  without  notice  or  suspicion. 

Colourable  sales  to  defraud  creditors, — By  the  acts  of  13  Eliz.  c.  5,  and 
29  Eliz.  0.  6,  which  are,  however,  merely  declaratory  of  the  common  law, 
it  is  enacted  that  all  gifts,  bargains,  and  conveyances  of  goods  and  chat- 
telsi  made  with  intent  to  defraud  or  delay  creditors,  shall  be  utterly  void 
as  against  the  parties  intended  to  be  defrauded  and  delayed. 

Any  bargain  and  conveyance  of  goods  and  chattels  made  by  a  person  in 
debt,  whether  it  be  by  deed  or  simple  contract,  is  primd  facie  fraudulent, 
unless  it  be  accompanied  with  a  transfer  of  ihQ  possession  of  the  things 
sold,  (y)  Where,  therefore,  a  debtor  by  a  bill  of  sale  bargained  and  sold 
to  his  creditor  all  his  household  furniture,  medicines,  stock  in  trade, 
goods,  chattels,  and  effects  in  his  dwelling-house;  and  upon  the  execution 
of  sach  bill  of  sale,  handed  a  corkscrew  to  the  purchaser,  as  a  symbolical 
delivery,  and  constructive  transfer  of  the  possession  of  the  goods  and 
chattels  so  sold,  but  the  debtor  still  continued  in  the  actual  possession 
and  enjoyment  of  them,  it  was  holden  that  the  bill  of  sale  was  void,  {z) 
But  ihiA  primd  facie  presumption  of  fraud  may  of  course  be  rebutted  by 
contradictory  evidence,  and  the  parties  are  at  liberty  to  show,  if  they  can, 
from  sarroundiug  circumstances  and  the  general  nature  of  the  transaction, 
that  the  sale  was  not  merely  colourable  or  fraudulent,  or  made  with  a 
view  of  delaying  or  defeating  the  claims  of  creditors,  but  that  the  transac- 
tion was  bond  Jide,  and  that  the  party  who  claims  the  goods  has  actually 
bought  and  paid  for  them,  or  has  made  himself  liable  to  pay  for  them 
with  his  own  money;  and  the  sale  and  transfer,  however  fraudulent  and 
void  as  against  creditors,  is  operative  as  between  the  immediate  parties 
to  it,  and  all  such  persons  as  are  privy  and  consenting  to  the  trans- 
action, {a) 

(y)  Tifyn€'« case,  8 Co.  80;  Moore,  688, 8.c.  HmerY,  Batton,  7  D.  &  R.  106;  4  B.&C.  652, 

Megffott  T.  Mills,  1  Ld.  Raym.  286.     Wardall  s.  c.     Reed  ▼.  Blades,  5  Taunt  212.    Devey  t. 

T.  Smith,  1  Campb.  883.    Paget  t.  Pritchard,  BaynJtun,  6  East,  257.     MaHindale  ▼.  Booth,  8 

1  Bsp.  204.  B.  &  Ad.  498.  Benton  t.  ThomhiU,  7  Taunt. 
{t)  Edward*  t.  ffarhen,  2  T.  R.  587.  149.  Hawes  t.  Leader,  Cro.  Jac.  271.  Jio- 
(a)  Xeoxaftf  ▼.  Boivr,  1  M.  &  8.  251.     Daw-  binson  ▼.  M'Donnel,  2  B.  &  A.    184.      Steel 

«o»  T.  Wood,  8  Taunt  256.    Kid  ▼.  Jtawlinton,      y.  Browne,  1  Taunt  881.    Doe  y.  Roberts,  2  B. 

2  B.  &  P.  59.     Woodham  y.  Baldoci,  8  Moore,      &  A.  867. 
11.    SaHwood  y.  Brown,  1  B.  &  M.  812.    Lor 
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SECTION  II. 

AUTHENTICATION  OF  THE   CONTRACT  OF  SALE  BY  WRITINO  WHEN 

NECESSARY. 

When  the  subject  matter  of  the  sale  is  of  the  value  of  10/.  and  upwards, 
and  the  contract»has  not  been  consummated  by  actual  delivery,  the  legis- 
lature has,  to  the  requisites  previously  mentioned  as  essential  to  the  due 
formation  and  establishment  of  the  contract,  superadded  the  necessity  of  a 
part  acceptance  and  receipt  of  the  things  sold,  or  a  giving  of  earnest, 
or  a  part  payment  of  the  price,  or  an  authentication  of  the  contract  by 
writing. 

By  the  17th  section  of  the  act  of  29  Chas.  2,  ch.  8,  commonly  called 
the  statute  of  frauds  and  perjuries,  it  is  enacted,  "  that  no  contract  for 
the  snle  of  any  goods,  wares,  and  merchandizes,  for  the  price  of  ten  pounds 
sterling  or  upwards,  shall  be  allowed  to  be  ffood,  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  payment,  or  that 
some  note  or  memorandum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or  their  agents  there- 
unto lawfully  authorized. 

This  section  was  held  not  to  extend  to  contracts  for  the  making  and 
manufacture  of  goods,  i.  e.  contracts  to  make  and  complete  and  deliver  at 
some  subsequent  period  goods  not  in  existence,  and  consequently  not 
capable  of  delivery,  or  of  part  acceptance,  at  the  time  of  the  making  of 
the  contract ;  such  as  contracts  to  build  a  ship,  or  make  a  chariot,  &c., 
and  which  were  considered  to  be  contracts  for  work  and  labour,  and  the 
supply  of  materials,  rather  than  contracts  of  sale ;  (a)  whereupon  the  sta- 
tute of  Q  Geo,  4,  c.  14,  s.  7,  was  passed,  which  extends  the  provisions  of 
the  statute  of  frauds  respecting  the  sale  of  goods  to  all  contracts  for  the 
sale  of  goods  of  the  value  of  10/.  and  upwards,  notwithstanding  the  goods 
may  be  intended  to  be  delivered  at  some  future  time,  or  may  not  at  the 
time  of  such  contract  be  actually  made,  procured,  or  provided,  or  fit  or 
ready  for  delivery,  or  some  act  may  be  requisite  for  the  making  or  com- 
pleting thereof,  and  rendering  the  same  fit  for  delivery." 

(a)  Orova  V.  B^tck,  3  M.  &  S.  178. 
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Consummated  contracts  of  sale,  upon  which  an  action  can  be  main- 
tained for  goods  sold  and  delivered,  do  not  of  course  come  within  the 
scope  and  provisions  of  these  acts  of  parliament,  {b)  But  where  the  con- 
tmct  is  of  an  executory  nature,  and  the  transfer  of  possession  is  not  com- 
plete, the  statutes  attach,  and  there  can  be  no  action  upon  the  contract 
either  by  the  vendor  or  purchaser,  unless  the  requirements  of  them  have 
been  complied  with,  {c) 

Acceptance  and  receipt  within  the  meaning  of  the  statute, — ^If  there  has 
been  no  actual  delivery  of  the  thing  sold,  there  can  have  been  no  accept- 
ance and  receipt  of  it 

A  hogshead  of  wine  in  the  warehouse  of  the  London  Dock  Company 
was  sold  for  Id/.,  and  a  delivery  order  was  handed  to  the  purchaser,  but 
was  never  presented  by  him  at  the  docks,  nor  recognized  by  the  dock- 
keeper,  and  it  was  held  that  the  acceptance  by  the  purchaser  of  the  order 
was  not  an  acceptance  of  the  wine.  '*  There  could  not  have  been," 
observes  Abbott,  C.  J.,  ''  any  actual  acceptance  of  the  wine  by  the  vendee, 
until  the  Dock  Company  had  accepted  the  seller's  delivery  order,  and  by 
so  doing  assented  to  hold  the  wine  as  the  agents  of  the  buyer  .  .  . 
It  has  been  said  that  the  delivery  order  in  this  case  was  a  symbol  of  pro- 
perty, and  constituted  an  actual  delivery  of  the  goods,  like  the  key  of 
a  warehouse,  as  put  by  Lord  Eenyon ;  but,  as  it  appears  to  me,  they  are 
mainly  different ;  for  the  key  at  once  gives  the  holder  the  actual  access  to, 
and  possession  of  the  goods,  whereas  the  delivery  order  was  wholly  use- 
less, until  it  was  accepted  by  persons  who  might  by  possibility  refuse  to 
accept  it."  (d) 

As  long  as  the  vendor  retains  his  right  of  lien  for  the  price  over  the 
whoie  commodity  sold,  there  has  been  no  such  acceptance  and  receipt  as 
the  statute  requires."  (e) 

The  defendant,  whilst  on  a  visit  at  the  plaintiff's  house,  agreed  to  pur- 
chase a  horse  of  him  at  the  price  of  forty-five  guineas,  and  to  fetch  it 
away  on  the  22d  of  September,  as  he  went  to  Doncaster  races.  The 
defendant  quitted  the  plaintiff's  house  soon  after  the  bargain  had  been 
made,  and  returned  again  on  the  20th  of  September.  The  horse  was  then 
taken  out  of  the  stable  by  his  orders,  and  was  mounted,  galloped,  and 
leaped  both  by  himself  and  servant ;  it  was  afterwards  cleaned  by  the 
latter,  and  the  defendant  gave  directions  that  a  roller  should  be  taken  off, 
and  a  fresh  one  put  on,  and  that  a  strap  should  be  put  round  the  neck, 


t 


;&)  SeaHe  ▼.  Kma,  2  Bap.  598.  G.  428,  «.  c. 

[c)  Alexander  ▼.  Kamher,  1  H.  Bl.  21.  (e)  Maberley  ▼.  Sheppard,  8  M.  &  Sc.  442. 

(d)  BenlaU  t.  Bum,  6  D.  &  B.  284 ;  8  B.  & 
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which  was  consequently  done ;  and  the  defendant  then  asked  the  plain- 
tiff's son  if  he  would  keep  the  horse  another  week,  which  he  said  he  would 
do,  to  oblige  him.     The  defendant  returned  on  the  27th  to  take  the  animal 
away,  but  found  that  it  had  died  on  the  preceding  day,  whereupon  he 
refused  to  pay  the  price ;  and  it  was  held  that  there  had  been  no  accept- 
ance of  the  horse  within  the  meaning  of  the  statute  of  frauds.    "  It  is 
said,"    observed  Hohroyd,   J.,    "  that  the  riding  of  the  horse  by  the 
defeildant  on  the  20th  of  September,  and  the  directions  then  given,  were 
evidence  of  acts  of  ownership,  and  were  therefore  evidence  of  an  accept- 
ance of  the  horse ;  but  at  that  time  the  defendant  had  no  right  to  take 
away  the  horse.     There  is  no  evidence  to  show  that  the  plaintiff  had  ever 
parted  with  the  possession  or  control ;  and  if  he  had  not,  he  had  a  UeD 
for  the  price,  and  the  defendant  could  not  be  justified  in  taking  the  horse 
away  until  the  price  had  been  paid."     ..."  The  acts,  therefore, 
also,"  observes  Best,  J.,  "  done  on  the  20th  of  September,  could  not  be 
acts  of  ownership,  for  at  that  time  the  defendant  had  acquired  no  right  to 
exercise  any  act  of  ownership.  (/)     So,  where  an  oral  contract  was  made 
for  the  sale  of  a  horse  for  30/.,  and  the  animal  was  fired  in  the  presence, 
and  vvith  the  approbation,  of  the  purchaser;  and  it  was' then  agreed  that 
it  should  be  kept  by  the  vendor  for  twenty  days,  without  any  charge  being 
made  for  the  keep,  and  at  the  expiration  of  that  time  it  was,  by  the 
defendant's  directions,  taken  by  the  vendor  s  servant  to  Eimpton  Park,  to 
be  turned  out  to  grass  there,  and  was  there  entered,  by  the  defendant's 
desire,  in  the  vendors  name,  as  the  defendant  did  not  wish  it  to  be  known 
tliat  he  kept  a  racehorse ;  it  was  held,  that  there  was  no  acceptance  of  the 
horse  within  the  statute,  (ff) 

The  defendant  ordered  the  plaintiff,  who  was  a  wheelwright,  to  make 
him  a  waggon,  and  whilst  it  was  in  progress  of  construction,  the  defendant 
employed  and  paid  a  smith  to  furnish  and  af&x  certain  iron-work  thereon, 
and  also  a  tilt-maker  to  put  on  a  tilt,  but  the  waggon  still  remained  on  the 
premises  of  the  plaintiff,  and  it  was  contended  that  the  exercise  of  these 
acts  of  ownership  by  the  defendant  over  the  waggon,  amounted  to  an 
acceptance  of  it  within  the  meaning  of  the  statute ;  but  it  was  held,  that  as 
the  acts  relied  on  were  performed  before  the  waggon  was  finished  and 
capable  of  delivery,  and  the  waggon  afterwards  remained  on  the  plaintiff's 
premises  to  be  finished  by  him,  and  the  latter  retained  his  lien  upon  it  for 
the  price,  the  requisites  of  the  statute  had  not  been  complied  with,  (h) 

if)  Tmpttt  ▼.  Fitzgerald,  3  B.  &  Aid.  684,  (A)  Maherlty  y.  Shtppard,  3  M.  &  Sc.  436; 

685.  10  fiing.  99,  8.C. 

(y)  Carta-  v.  Toustaint,  6  B.  &  Aid,  866. 
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The  owner  of  a  coppice  had  given  orders  for  some  ash  trees  to  he  felled, 
and  whilst  they  were  being  cut  down,  the  defendant  came  to  the  coppice 
and  agreed  to  purchase  the  timber  at  so  much  a  foot.  The  trees  were 
marked  and  numbered,  and  the  defendant  gave  some  directions  to  the 
workmen  as  to  the  mode  in  which  they  were  to  be  cut.  The  timber  was 
subsequently  measured,  and  the  measurement  communicated  to  the  defen* 
dant,  who  then  offered  to  sell  the  butts  of  the  trees,  which  he  alleged  he 
had  also  bought  of  the  plaintiff,  and  declared  it  to  be  his  intention  to  con- 
vert the  tops  into  building  stuff.  The  defendant,  however,  afterwards 
refused  to  remove  the  timber  and  pay  the  price,  and  it  was  held  that  there 
had  been  no  acceptance  and  receipt  of  it  by  the  defendant  within  the 
meaning  of  the  statute,  (t)  There  was  no  actual  transfer  of  the  possession 
of  the  timber,  or  any  part  thereof,  and  the  vendor,  consequently,  had  not 
lost  his  right  of  lien  over  the  whole  commodity  sold. 

The  defendant  gave  a  verbal  order  to  the  agent  of  the  plaintiff  for  a 
quantity  of  goods,  at  a  stipulated  price,  to  be  paid  for  on  deUvery.  On 
receiving  notice  of  the  arrival  of  the  goods  at  the  agent's  warehouse,  the 
defendant  went  there  and  ordered  a  boy,  whom  he  saw  there,  to  put  a  cer- 
tain mark  on  the  goods,  and  to  send  them  to  the  St.  Katharine's  docks. 
The  next  day  an  invoice  was  delivered  to  the  defendant,  charging  the 
articles  at  l%s.  each^  and  the  defendant  then  repudiated  the  contract,  and 
refused  to  pay  the  price,  alleging  that  he  had  understood  that  the  articles 
vrere  to  be  12«.  a  dozen ;  and  it  was  held  that  there  had  been  no  accept- 
ance and  receipt  within  the  meaning  of  the  statute.  "  To  take  the  case 
out  of  the  17th  section  of  the  act,"  observes  Parke,  B.,  "  there  must  be 
both  delivery  and  acceptance,  and  to  constitute  a  delivery,  the  possession 
must  have  been  parted  with  by  the  owner,  so  as  to  deprive  him  of  the  right 
of  lien."  ..."  The  acceptance,"  also  observes  Lord  Abinger,  "  to  be 
effectual  under  the  statute,  should  be  such  as  to  divest  the  property  in  the 
goods  out  of  the  seller.  Here  the  defendant  probably  meant  to  accept 
them,  and  to  make  Harvey  his  agent  for  shipping  them.  But  the  latter 
was  at  liberty  to  say  that  he  would  not  deliver  to  or  ship  for  the  defendant 
until  the  goods  were  paid  for.  Therefore,  for  want  of  a  delivery,  there  is 
no  su£Scient  acceptance  of  these  goods,  (k) 

So  long,  also,  as  the  buyer  continues  to  have  a  right  to  object  either  to 
the  quantum  or  the  quality  of  the  goods,  there  has  been  no  acceptance  and 
receipt  within  the  meaning  of  the  statute. 

An  oral  agreement  was  entered  into  at  a  market  between  the  plaintiff 

(t)  Smia  r.  Surman^  9  B.  &  C.  561,  577  ;  4  {k)  BUI  v.  Bameni,  9  M.  &  W.  40,  41. 

H.  &  R.  455,  470. 
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and  the  defendant,  for  the  porchase  by  the  latter  of  twelve  buahels  of  tares, 
at  1/.  per  bushel,  the  defendant  to  send  to  the  plaintiff's  farm  to  fetch 
them  away.  A  sample  of  the  tares  had  been  offered  the  defendant,  but  he 
declined  taking  it,  saying  that  he  had  seen  the  tares  on  the  plaintiff's 
premises,  and  he  requested,  as  he  had  no  immediate  use  for  them,  that 
they  might  remain  there  until  he  wanted  to  sow  them,  which  was  agreed  to. 
The  plaintiff  on  his  return  home  caused  the  twelve  bushels  of  tares  to  be 
measured  out  and  set  apart  in  his  granary,  and  gave  orders  that  they  should 
be  delivered  to  the  defendant  when  he  sent  for  them,  but  the  defendant 
never  sent,  and,  the  action  being  brought  for  the  price  of  the  tares,  it  was 
held  that  as  the  defendant,  if  he  had  gone  to  the  granary,  would  have  had 
a  right  to  object  to  the  quality  of  the  tares,  if  they  were  found  on  inspec- 
tion not  to  correspond  with  the  description  given  of  them,  there  was  no 
acceptance  and  receipt  by  the  buyer  within  the  meaning  of  the  statute.  (/) 

The  acceptance  and  receipt  of  a  carrier  or  wharfinger,  appointed  by  the 
purchaser  to  be  the  vehicle  of  transmission  to  him,  are  not  the  acceptance 
and  receipt  of  the  purchaser  himself. 

Longstaff,  a  comfactor,  made  an  oral  sale  on  the  1st  of  November,  of 
a  quantity  of  barley,  the  property  of  the  plaintiff,  to  the  defendant,  at  the 
price  of  SQs.  per  quarter,  to  be  delivered  at  Derby.  The  barley  at  the  time 
of  the  sale  was  in  the  hands  of  Turner,  for  the  purpose  of  being  kiln-dried, 
and  Longstaff  having  a  warehouse  at  Derby,  it  was  agreed  that  it  should 
be  delivered  at  such  warehouse,  and  be  sent  by  the 'first  of  Longstaff  s 
boats,  which  went  firom  Nottingham  to  Derby.  The  S8s.  per  quarter  was 
a  higher  price,  on  account  of  the  deUvery  having  to  be  made  at  Longstaff  s 
expense.  The  defendant  went  to  Turner,  told  him  he  had  bought  the 
barley,  and  desired  him  to  see  it  measured  and  delivered  and  put  up  pro- 
perly. Two  or  three  days  afterwards,  the  barley  was  sent  by  Longstaff  s 
first  boat,  and  on  the  26th  of  November,  Longstaff 's  clerk  saw  the  defen- 
dant at  Derby,  and  delivered  him  the  invoice,  and  the  defendant  took  it, 
and  requested  a  week  longer  to  pay  the  money,  which  was  allowed  him. 
On  the  same  day,  however,  he  gave  notice  that  he  would  not  accept  the 
barley,  and  it  was  held,  that  the  defendant's  having  directed  the  mode  of 
conveyance,  and  pointed  out  the  particular  boat,  and  employed  Turner  to 
look  to  its  delivery  on  board  the  boat,  did  not  amount  to  an  acceptance  on 
his  part,  (m) 

An  oral  order  was  given  by  the  defendant,  a  grocer  in  Yorkshire,  to  the 
plaintiffs,  who  were  wholesale  tea- dealers  in  London,  for  two  chests  of  tea, 

(0  Sow  ▼.  Palmer,  3  B.  &  Aid.  821.   Acebal         (m)  AiUy  y.  Emery^  4  M.  &  S.  262. 
▼.Z^^,4M.&Sc.229. 
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to  be  sent  by  the  usaal  conveyance.  The  tea  was  accordingly  sent  to 
Hanson  8  wharf,  to  be  forwarded  to  the  defendant,  and  was  there  received 
and  duly  shipped,  bat  the  vessel  was  lost  on  the  passage,  and  it  was  held 
that  there  was  no  acceptance  by  the  defendant  within  the  meaning  of  the 
statute,  (n)  And  even  if  a  purchaser  sends  his  own  servant  for  goods,  and 
after  they  have  been  brought  to  him,  sends  them  back  as  not  answering 
the  description,  there  is  no  acceptance,  although  the  goods  may  in  point  of 
fact  correspond  with  the  terms  of  the  bargain,  {o) 

The  plaintiff,  who  was  a  cider  manufacturer,  sent  a  quantity  of  cider  by 
the  carrier's  waggon  to  the  defendant,  pursuant  to  an  oral  order  given 
by  the  latter ;  the  cider  was  proved  to  be  good  cider  for  the  price,  neverthe- 
less, the  defendant  on  its  arrival  refused  to  take  it  in,  and  caused  it  to  be 
lodged  in  an  adjoining  warehouse,  the  property  of  a  third  party ;  no  notice 
was  ever  sent  to  the  plaintiff  of  the  defendant  s  refusal  to  take  the  cider, 
and  the  former  brought  his  action  for  the  price  of  it;  but  it  was  held  that 
there  had  been  no  acceptance,  and  the  sale,  consequently,  was  void  by  the 
statute,  (jf) 

Neither  is  the  deUvery  of  the  goods  into  the  hands  of  the  intended  pur- 
chaser sufficient,  if  it  appears  that  the  latter  has  taken  them  and  had  them 
in  his  possession  for  no  greater  time  than  would  reasonably  suffice  for  him 
to  examine  the  quantity  and  quaUty  of  the  goods,  and  declare  his  approval 
or  disapproval  thereof,  and  consequent  final  acceptance  or  non-acceptance 
of  the  article. 

A  retail  vendor  of  sponge  gave  an  oral  order  to  a  wholesale  dealer  in 

London  for  a  bale  of  sponge,  to  be  sent  to  him  in  the  country,  the  price 

of  which  amounted  to  75/.     The  sponge  was  returned,  accompanied  by  a 

letter  from  the  intended  purchaser,  saying  he  had  sent  it  back,  as  he  did 

not  think  it  worth  the  price  charged,  and  it  was  held  that  there  had  been 

no  acceptance  and  receipt  of  the  article  within  the  meaning  of  the  statute. 

*'  The  evidence,"  observes  Lord  Alvanley,  G.  J.,  ''  does  not  take  this  case 

ont  of  the  statute  of  frauds.     How  is  any  judgment  to  be  formed  of  the 

nature  of  the  contract  between  these  parties  ?     Possibly  the  order  was  for 

the  best,  possibly  for  the  second-best  sponge,  or  sponge  of  some  peculiar 

quality ;  all  which  circumstances  are  left  in  a  state  of  uncertainty.     It  was 

this  very  uncertainty,  and  the  frauds  to  which  it  might  lead,  that  the  statute 

had  in  contemplation  and  meant  to  guard  against.     The  only  affirmance 

ot  any  contract  to  be  collected  from  the  evidence,  is  an  affirmance  of  some 

(«)  JToiUM  T.  Armiioffe,  5  B.  &  Aid.  557 ;      2  M.  &  W.  656. 
1  n.  &B.128.  •.€.  (p)  Nicholr, Plume,!  G,&1^. 272. 

{o)  Lord  Alnnger,  C.  B.,  Joknt^m  v.  Dod^ton^ 
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sort  of  order  for  some  sort  of  sponge,  and  it  appears  that  the  moment  the 
article  reached  the  defendant  and  was  examinedj  he  sent  it  hack  to  the 
plaintiff,  saying  it  was  not  that  sort  of  sponge  which  he  wanted,  and  had 
ordered.  There  is  therefore  nothing  that  can  be  construed  into  an  ac- 
ceptance, to  bring  the  case  within  the  exception  which  has  been  relied 
on."  (q) 

The  delivery  on  the  one  side,  and  the  acceptance  and  receipt  on  the 
other,  must  clearly  appear  to  have  been  made  with  the  intention  of  trans- 
ferring the  possession  of  the  subject  matter  of  the  sale  from  the  one  to  the 
other,  and  the  purchaser  must  have  received  the  thing  sold,  and  accepted 
it  with  the  intention  of  acquiring  the  possession  thereof  as  owner,  (r) 
If  a  man,  therefore,  merely  takes  the  article  on  examination  or  trial,  and 
returns  it  within  a  reasonable  period,  there  is  no  acceptance,  within  the 
meaning  of  the  statute,  (s)  And  if  a  small  quantity  of  the  article,  but  no 
more  of  it  than  was  absolutely  necessary,  has  been  used  for  the  purpose  of 
testing  its  quality  by  experiment,  such  user  does  not  constitute  an  accept- 
ance and  receipt  of  the  entire  commodity.  (/) 

By  one  of  the  printed  conditions  of  a  sale  by  auction,  it  was  provided 
that  the  highest  bidder  should  be  declared  the  purchaser,  and  that  en  being 
so  declared,  he  should  pay  down  20/.  per  cent,  deposit  on  the  purchase- 
money.  A  pair  of  ear-rings  was  put  up  for  sale,  and  th.e  defendant  bid  for 
them,  and  during  the  biddings  he  had  them  in  his  hands  and  looked  at 
them,  and  at  last,  he  being  the  highest  bidder,  they  were  knocked  down  to 
him  at  the  price  of  eighty-eight  guineas,  and  were  immediately  delivered 
into  his  hands.  In  a  few  minutes  the  defendant  handed  them  back  and 
declined  the  purchase,  on  the  ground  that  he  had  been  mistaken  in  the 
value  of  the  stones  with  which  they  were  set,  thinking  them  at  first  sight 
to  be  rubies,  whereas  they  turned  out  on  further  examination  to  be  garnets^ 
and  it  was  held,  that  inasmuch  as  by  the  conditions  of  sale  the  defendant 
could  have  no  right  to  remove  the  goods  until  the  deposit  was  paid,  the 
mere  delivery  of  them  into  his  hands  the  moment  he  was  declared  the  pur- 
chaser, was  not  of  itself  evidence  of  an  intention  to  part  entirely  with  the 
possession  of  the  goods,  and  place  them  at  the  final  disposal  of  the  pur- 
chaser, and  that  there  was  not  consequently  a  complete  delivery  in  law  of 
the  goods,  nor  such  an  acceptance  and  receipt  of  them  as  were  necessary 
to  satisfy  the  statute,  {u) 

A  man  entered  a  tradesman's  shop  and  selected  various  articles,  amount- 
Co)  Keni  ▼.  Huakitson,  8  B.  &  P.  282,  285.         civai  v.  BlaU,  2  C.&  P.  514. 
Cr\  Howe  v.  PtUmer,  8  B.  &  Aid.  326.  (t>  EUioU  v.  Thomat,  8  M.  &  W.  177. 

Is)  Jordan  v.  ^iortoa,  4  M.  &  W.  155.    Pet-  {u)  PkiUipt  v.  JUiUoUt,  3  D.  &  E.  822;  2  B. & 

^  ^  C.  511,  B.  c. 
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ing  together  to  the  price  of  70/.,  some  of  which  he  marked  with  a  pencil, 
and  others  were  cnt  by  his  directions  from  piece-goods,  and  laid  aside  for 
him.  The  articles  were  afterwards  sent  to  his  house,  but  he  refused  to 
take  them,  and  it  was  held  that  there  was  no  complete  delivery  of  the 
goods,  nor  any  acceptance  and  receipt  of  them  within  the  meaning  of 
the  statute !  (or) 

It  has  been  held,  on  the  other  hand,  that  there  has  been  an  actual 
transfer  of  the  possession,  and  consequent  acceptance  and  receipt  of  the 
goods,  and  consummation  of  the  contract  of  sale  in  the  following  cases. 

A  couple  of  horses  were  sold  by  a  horse-dealer  and  livery-stable  keeper, 
at  a  fixed  price,  and  the  purchaser  told  the  vendor,  that  as  ho  had  neidier 
servant  nor  stable,  the  vendor  must  keep  the  horses  at  livery  for  him, 
whereupon  the  latter  removed  them  firom  his  sale-BtMe  to  his  livery- 
stable,  and  there  kept  them ;  and  it  was  held  that  this  amounted  to  an 
actual  delivery  of  the  horses,  that  the  vendor  had  parted  with  the  posses- 
sion of  them,  lost  his  lien  for  the  price,  and  held  the  horses  only  as  any 
other  livery-stable  keeper  might  have  held  them,  (y) 

Some  wool  was  bought  by  the  defendant  of  the  plaintiff  at  an  agreed 
price,  and  was  removed  to  the  warehouse  of  a  third  party,  where  it  was 
weighed  and  packed,  but  not  paid  for.  It  was  the  usual  course  for  the 
wool  to  remain  at  this  place  till  paid  for ;  it  was  held,  nevertheless,  that 
there  had  been  an  actual  delivery,  and  an  acceptance  and  receipt  within  the 
meaning  of  the  statute,  (z) 

Goods  of  the  plaintiff  being  intrusted  to  the  defendant  to  sell,  the  latter 
agreed  to  buy  them  himself  at  the  invoice  price,  less  a  discount  of  15  per 
cent.,  and  afterwards  sold  the  goods  in  his  own  name  and  on  his  own 
account,  and  in  a  written  account-current  rendered  to  the  plaintiff,  he 
debited  himself  with  the  price  of  the  goods  as  "  sold,"  and  it  was  held  that 
the  jury  were  warranted  in  inferring  from  these  facts  an  actual  acceptance 
of  the  goods  by  the  defendant,  and  a  taking  possession  of  them  by  him  as 
owner,  and  that  an  action,  consequently,  might  be  maintained  by  the 
plaintiff  against  the  defendant  for  the  price  of  the  goods  as  sold  and 
delivered,  (a) 

The  exercise  of  acts  of  ownership  over  the  subject  matter  of  sale,  is  a 
circumstance  from  which  a  jury  may  reasonably  infer  an  actual  acceptance 
and  receipt  thereof.  A  stack  of  hay  was  sold  under  an  oral  contract  of 
sale,  and  the  purchaser  afterwards  sold  part  of  the  stack  to  a  third  party, 

(x)  Baldey  t.  Parker,  8  D.  &  R.  220 ;  2  B.  (y)  Eltnwre  t.  Stone^  1  Taunt.  458. 

&  C.  44,  t.  c.    Belcher  v.  Capper    6  Sc.  N.  B,,  {z)  Dodsley  t.  Vadey,  12  Ad.  &  E.  632. 

316.  (o)  ^^n  y.  Dudfeld,  1  Ad.  &  B.  h.  s.  802. 
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and  it  was  held  that  this  was  a  circnmstance  from  which  the  jury  were 
warranted  in  finding  a  delivery  of  the  haystack  on  the  part  of  the  vendor, 
and  a  consequent  acceptance  and  receipt  of  it  on  the  part  of  the  pur- 
chaser, (b) 

Pari  acceptance  and  receipt. — **  Where  the  acceptance  of  a  part  of 
goods  sold  is  relied  upon  to  take  the  case  out  of  the  statute  of  frauds,  it 
must  he  an  acceptance  of  a  part  of  goods,  hought  under  one  entire  con- 
tract." Where,  therefore,  the  traveller  of  a  mercantile  house  in  London 
received  and  accepted  an  order  in  the  country  from  a  carpet-manufacturer, 
for  a  cask  of  cream  of  tartar  at  a  fixed  price,  and  also  an  order  for  two 
chests  of  lac  dye,  provided  they  could  be  furnished  at  a  given  price,  and 
reserved  to  his  employers  a  right  to  decline  to  fulfil  the  contract  for  the 
lac  dye  at  the  price  named,  if  they  should  think  fit,  and  the  cream  of  tartar 
and  the  chest  of  lac  dye  being  forwarded,  the  manufacturer  accepted  the 
cream  of  tartar,  but  refused  to  take  the  lac  dye,  it  was  held  that  there  were 
two  distinct  and  independent  contracts  of  sale,  one  for  the  cream  of  tartar, 
which  was  entire  and  absolute,  and  the  other  for  the  lac  dye,  which  was 
conditional  and  dependent,  and  that  the  acceptance  of  the  cream  of  tartar 
could  not  take  the  contract  as  to  the  lac  dye  out  of  the  operation  of  the 
statute,  (c) 

Generally  speaking,  however,  when  a  person  goes  into  a  shop  and  buys 
various  different  articles  at  the  same  time,  such  a  person  does  not  make 
as  many  different  contracts  as  there  are  articles  purchased ;  (d)  but  one 
contract  for  the  whole,  and  the  acceptance  and  receipt  of  any  one  of  the 
articles  so  purchased,  will  take  the  contract  as  to  all  of  them  out  of  the 
operation  of  the  statute. 

The  traveller  of  a  steel  manufacturer  at  She£Seld,  took  an  oral  order 
from  an  edge-tool  maker  at  Birmingham,  for  thirty-five  bundles  of  common 
steel  at  34«.,  and  five  bundles  of  cast  steel  at  48«. ;  and  it  was  held,  that 
this  was  one  entire  contract,  and  that  the  acceptance  of  the  common  steel, 
consequently,  took  the  cast  steel  out  of  the  operation  of  the  statute,  (e) 
But  where  growing  crops  were  put  up  to  auction  in  several  lots,  and  se- 
parately knocked  down  to  a  bidder  at  separate  prices,  it  was  holden,  that 
there  was  a  distinct  contract  of  sale  as  to  each  lot.  {/) 

Where  a  party  under  one  contract  purchases  goods  ready  made,  and 

(()  Chaplin,  ▼.  Hogen,  1  But,  191.    BU^  0.  111. 

kinsop  ▼.  Clayton,  7  Taunt.  597.  (e)  EUioU  y.  Thomas,  8  H.  &  W.  176.  Rokdi 

(c)  Price  y.Lm,  2  D.  &  R.  295;  1  B.&  G.  v.  TAirattef,  9  D.  &  R.  293;  6B.&C.,  888. 
158, 8.  c.  (J)  JUoUj.  Lord  Donnerfi  B.  &  Ad.77;  1 

(d)  Aldenon,  B.,  12  H.  &  W.  38 ;  3  M.  &  W.  N.  &  M.  667,  •.  c. 
178.    Bolder  ▼.  Parker,  8  D.  &  B.  220 ;  2  B.  & 
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orders  others  to  be  made,  an  acceptance  of  the  former  goods  is  a  sufficient 
compliance  with  the  statute  of  frauds,  and  the  Act  of  9  Geo,  4,  c.  14, 
8.  7.  ''The  two  statutes  must  be  considered  as  incorporated,  and  then  it 
is  plain,  that  where  an  order  for  goods  made  and  for  others  to  be  made 
forms  one  entire  contract,  acceptance  of  the  former  goods  will  take  the 
case  out  of  the  statutes,  as  regards  the  latter  also."  (g) 

Certain  sugars  in  a  warehouse  were  advertised  for  sale  by  auction,  and 
tampUs  of  half  a  pound  weight  from  each  hogshead,  drawn  after  the 
sugars  had  been  weighed,  were  produced  to  the  assembled  bidders,  and 
after  the  biddings  were  closed,  the  samples  were  delivered  to  and  accepted 
by  each  purchaser,  as  part  of  his  purchase,  to  make  up  the  quantity  and 
weight  of  each  lot,  as  specified  in  the  catalogue,  and  it  was  held,  that  the 
delivery  and  acceptance  of  the  sample,  was  an  acceptance  and  receipt  of 
part  of  the  thing  sold,  so  as  to  remove  the  contract  from  the  operation 
of  the  statute.  ''Inasmuch  as  the  half-pound  sample  of  sugar,"  observes 
Lord  EUenborough,  "is,  by  the  terms  and  conditions  of  sale,  so  far 
treated  as  part  of  the  entire  bulk  to  be  delivered,  that  it  is  considered  in 
the  original  weighing,  as  constituting  apart  of  the  hulk  actually  weiglied 
out  to  the  buyer ;  and  to  be  allowed  for  specifically,  if  he  should  choose 
to  have  the  commodity  re- weighed.  I  cannot  but  consider  it  as  apart 
of  the  goods  sold  under  the  terms  of  the  sale,  accepted  and  actually  re- 
ceived as  such  by  the  buyer.  And,  although  it  be  delivered  partly  alio 
intuitu,  namely,  as  a  sample  of  quality,  it  does  not  therefore  prevent  its 
operating  to  another  consistent  intent  also,  in  pursuance  of  the  purpose 
of  the  parties,  as  expressed  in  the  conditions  of  sale,  namely,  as  a 
part  delivery  of  the  thing  itself,  as  soon  as,  in  virtue  of  the  bargain  the 
buyer  should  be  entitled  to  retain  and  should  retain  it  accordingly.*'  (h) 

The  acceptance  takes  the  whole  contract  out  of  the  statute ;  if,  there- 
fore, the  contract  is  made  defeasible  on  certain  conditions,  the  condition 
will  stand  good  as  part  of  the  contract. 

A  mare  was  sold  on  the  terms,  that  in  case  she  should  prove  in  foal, 
she  should  be  returned,  together  with  part  of  the  price ;  the  mare  was 
delivered  and  accepted,  and  afterwards  proved  to  be  in  foal,  but  the  pur- 
chaser refused  to  return  her,  and  it  was  held,  that  the  acceptance  took  the 
whole  agreement  out  of  the  statute  of  frauds,  and  that  the  plaintiff 
might  sue  the  defendants  for  the  refusal  to  return  the  mare,  (i) 

Earnest  and  part  paytnent. — The   giving  of  any  quantity  of  money, 

iff)   Lorf  Abinger,  C.  B.,  Scott  v.  Eoitem      ver  v.  WeH,  Holt,  178. 
CoHtUia  Railwajf  Company,  12  M.  &  W.  88.  (t)    WiUtam    T.    B%rgw,  10  Ad.    &   & 

(A)  Hindi  T.  WhiUkouHy  7  Bart,  670.     2W-      499. 
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however  small,  by  way  or  earnest  and  part  payment,  lias  the  effect  of 
taking  the  contract  out  of  the  operation  of  the  statute.  It  binds  the  bar- 
gain as  between  the  parties,  provided  the  other  requisites  necessary  to  the 
completion  of  a  contract  of  sale  have  been  duly  complied  with,  and 
operates  as  a  transfer  of  the  right  of  property  to  the  purchaser.  (A)  The 
vendor  cannot  sell  to  another  until  he  has  requested  the  vendee  to  remove 
the  goods  and  pay  the  price,  and  the  latter  has  neglected  to  comply  with 
the  requisition  within  a  reasonable  period.  (/)  But  the  payment  of  earnest 
or  a  part  payment  does  not,  as  before  mentioned,  in  any  way  affect  the 
vendor's  rights  of  lien  for  the  price,  (m) 

The  civil  law  respecting  earnest,  provides  that  '^  if  earnest  has  once 
been  given,  the  sale  is  perfected,  whether  the  contract  be  in  writing  or  be 
made  merely  by  word  of  mouth."  "  If  the  buyer  neglects  to  perform  the 
contract,  he  loses  what  he  has  paid  as  earnest,  and  if  the  seller  makes  de- 
fault, he  is  bound  to  render  to  the  buyer  double  the  value  of  what  he  has 
received.  But  the  price  of  the  thing  sold  must  always  be  fixed,  for  without 
a  price  there  can  be  no  sale."  {n) 

Requisites  of  tJie  note  or  memorandum  of  the  contract. 

The  note  or  memorandum  of  the  bargain  must  state  the  names  of  the 
contracting  parties  or  their  agents,  {o)  and  the  price  to  be  paid,  if  the 
price  was  fixed  and  agreed  upon  at  the  time  of  the  making  of  the  con- 
tract, {p)  but  if  no  price  was  positively  and  definitely  fixed  and  agreed 
upon,  the  note  or  memorandum  will  be  sufficient,  in  the  case  of  the  sale 
of  a  chattel,  without  any  statement  of  price,  and  the  law  will  infer  that  a 
reasonable  price  was  to  be  paid,  (q)  It  is  not  necessary  that  all  the 
minutiffi  and  particulars  of  the  conti'act  should  appear  upon  the  face  of  the 
written  memorandum,  any  note,  or  an  entry  in  a  book  or  ledger,  acknow- 
ledging the  fact  of  the  sole,  mentioning  the  name  of  the  vendor  and  the 
thing  sold,  and  signed  by  the  purchaser  or  his  agents  will  take  the  case 
out  of  the  statute. 

The  contract  may  be  authenticated  and  established  through  the  medium 
of  letters  and  separate  writings,  provided  they  refer  to  each  other  and  to 

(I)  Back  T.  Owen,  5  T.  B-  409.    EUihey  f .  (o)  Champion,  v.  Plummer,  4  B.  &  P.  25^. 

JHntdaU,  Cowp.  664.  Graham  t.  Mutton,  5  Biog.  N.  8.  605,  7  Sc. 

(I)  Langfort  v.  Admix,  of  Tiler,  6  Mod.  162.  769,  s.  c. 

\m)  OoodaU  ▼.  SkelUm,  2  H.  BI.  816.  Blen-  {p)  Elmort  v.  KingtcoU,  5  B.  &  C.  588;  8 

kintop  ▼.  ClaifUm,  7  Taunt.  697 ;  Anon.  Dyer,  D.  &  R.  348,  s.  c. 

29  b.  '  '   "     " 

(ft)  InBtitat.  Juttiniani,  lib.  8,  tit.  xxiv.    De 

smptione  et  venditiotu.  Dig.  xviii.  xix.    T.  1,  217. 
Ood.  iv.  T.  88, 40. 

10 


(o)  Hoadlif  V.  Madaine,  4  M.  &  Sc  840; 
10  Biiig.  482,  e.  c.     Acebal  t.  Levy,  ib.  227, 


FORM   AND   REQUISITES   OF  THE   WRITTEN   MEMORANDUM.  81 

the  same  persons  and  things,  and  manifestly  relate  to  the  same  contract 
and  transaction. 

A  bill  of  parcels,  for  example,  in  which  tlie  vendor  s  name  is  printed, 
delivered  to  the  purchaser  at  the  time  of  an  order  given  for  the  future 
dehvery  of  goods,  may  be  connected  with  a  subsequent  letter  written  by 
the  vendor,  referring  to  such  order  for  the  purpose  of  establishing  the 
requisite  written  evidence  of  the  contract,  (r)    - 

The  agent  of  the  seller  had  written  in  a  book  of  the  buyer,  an  order  for 
fifty  barrels  of  rice  at  a  certain  price,  and  beneath  this  order  two  several 
similar  orders  for  twelve  hundred  weight  and  for  eight  hundred  weight  of 
tobacco,  but  not  naming  the  buyer,  and  it  was  held,  that  a  subsequent 
letter  from  the  buyer  to  the  seller,  in  which  he  said,  ''  the  eight  hundred 
weight  of  fine  shag  tobacco  I  wish  immediately  forwarded,  as  I  have  sold 
it,  and  it  is  wanted  :  I  likewise  want  the  invoice  of  the  rice  and  the  other 
tobacco,"  might  be  connected  with  the  orders,  so  as  to  make  a  complete 
memorandum  in  writing  within  the  statute,  {s) 

Goods  were  sold  by  auction  to  an  agent  acting  on  behalf  of  an  undis- 
closed principal,  the  auctioneer  wrote  the  initials  of  the  agent's  name, 
together  with  the  prices,  opposite  the  lots  purchased  by  him,  in  the 
printed  catalogue ;  and  it  was  held,  that  the  entry  in  the  catalogue  and 
a  letter  afterwards  written  by  the  principal  to  the  agent,  recognizing  tlie 
purchase,  might  be  coupled  together  to  constitute  and  establish  the  requi- 
site written  memoi^andum  of  the  contract.  (/) 

The  buyer  wrote  to  the  seller  as  follows  : — '*  I  give  you  notice  that  the 
com  you  delivered  to  me,  in  part  performance  of  my  contract  witli  you 
for  one  hundred  sacks  of  good  English  seconds  flour,  at  4d«.  per  sack,  is 
so  bad,  that  I  cannot  make  it  into  saleable  bread.  Dated  this  24th  Sep- 
tember, 1821."  To  this  notice  the  seller  replied  as  follows: — "I  have 
your  letter  or  notice  of  the  24th  September,  in  reply  to  which  I  have  to 
state  that  I  consider  I  have  performed  my  contract  with  you  as  far  as  it 
has  gone."  And  it  was  held,  that  the  first  letter  and  the  answer  might  be 
coupled  together  and  incorporated,  and  were  sufficient  evidence  in  writing 
to  satisfy  the  terms  of  the  statute  of  frauds,  and  enable  the  buyer  to  sue 
the  seller  for  the  non-delivery  of  an  article  corresponding  with  that  men- 
tioned and  described  in  the  buyer  s  letter,  [u) 

But,  if  there  is  any  material  discrepancy  between  the  letters  and 
entries,  if  they  describe  the  quality  and  quantity  of  the  thing  sold  dif- 


s 


V)  SoMndenon  t.  Jaehan,  2  B.  &  P.  288.  («)  Jachon  y.  Lowe,  7  Moore^  219,  228  ;  1 

,«)  A  Hen,  ▼.  BeiineU,  3  Taunt.  169.  Bing.  9,  i.  c. 

(()  PhUUmore  v.  Barry,  1  Oampb.  518. 
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ferently,  or  vary  in  the  statement  of  the  terms  of  the  contract,  and  do  not 
recognise  the  same  contract  and  refer  to  the  same  transaction,  they  will, 
of  course,  fail  in  establishing  the  bargain. 

In  an  action  for  the  price  of  goods  sold,  the  plaintiff  offered  in  eyidence 
an  entry  in  a  book  of  an  order  for  flour,  which  had  been  read  over  to  the 
defendant,  the  alleged  purchaser,  at  the  time  of  the  booking  thereof,  and 
which  purported  to  be  a  mere  general  order  for  forty  sacks  of  flour  called 
thirds^  at  58«.  per  sack,  and  this  order  being  insufficient  as  a  memorandum 
for  want  of  signature,  the  plaintiff  endeavoured  to  satisfy  the  statute  by 
connecting  it  with  ^  letter  signed  by  the  defendant,  addressed  to  him, 
stating,  "  Your  not  sending  the  flour  I  agreed  with  you  for,  (according  to 
time,  I  am  now  provided  for.  .  .  I  expected  yours  in  the  course  of  a 
week.  If  I  buy  of  any  man  I  expect  it  according  to  time,  or  the  bargain  is 
void."  And  it  was  held,  that  the  entry  and  the  letter  referred  to  different 
contracts,  the  one  was  evidence  of  an  absolute  and  unconditional  contract 
of  sale,  and  the  other  of  a  qualified  and  conditional  bargain,  and  that  the 
plaintiff  could  not  avail  himself  of  the  letter  for  one  purpose, — ^to  bind 
the  defendant  within  the  statute,  and  renounce  it  for  another  purpose ; 
but  that  he  must  take  it  altogether,  and  then  it  was  no  recognition,  but  a 
repudiation  of  the  contract  sought  to  be  established  by  the  entry,  {x) 

So,  where  a  purchaser  had  bought  some  timber,  but  afterwards  refused 
to  accept  it,  on  the  ground  that  it  was  faulty  and  unsound,  and  the  vendor  s 
attorney  wrote  to  him  demanding  payment  of  the  price,  and  telling  him 
that  *'  the  trees  contained,  upon  a  very  fair  admeasurem^it,  229  feet  7 
inches,*^  and  that  "  the  value  at  Is.  6d.  per  foot,  amounted  to  the  sum  of 
17/.  3«.  6d,  ;*  and  the  purchaser  wrote  in  reply,  ^'I  bought  the  timber  at 
Is,  6d,  per  foot,  to  be  sound  and  good,  Mr.  Smith  promised  to  make  it  so, 
and  now  denies  it"  And  it  was  held,  that  this  reply  did  not  recognise  the 
contract  described  in  the  first  letter,  but  distinctly  falsified  and  repudiated 

it.  (y) 

Brokers  bought  and  sold  notes.-^When  sales  are  effected  through  the 
medium  of  brokers  acting  between  the  parties  buying  and  selling,  "  the 
broker  is  the  agent  of  both  parties,  and  as  such,  may  bind  them  by  signing 
the  same  contract  on  belialf  of  buyer  and  seller.  But  if  he  does  not  sign 
the  same  contract  for  both  parties,  neither  will  be  bound.  It  has  been  de- 
cided accordingly,  that  where  the  broker  delivers  a  different  note  of  the 
contract  to  each  of  the  contracting  parties,  there  is  no  valid  bargain  at 
all.  {z) 

(x)  Cooper  ▼.  Smith,    15    East,   108,   lOS.        (y)  Smith  T.Sttrman,  9  B.  ft  C.  561,  569. 
Ridtardt  ▼.  Porter,  6  B.  ft  0.  487.  {z)  Lord  Tenterden,  C.  J.,  QroMt  t.  FletekeTf 
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If  different  notes  are  given  to  the  parties^  neither  can  understand  the 
other ;"  (a)  nor  can  either  of  them  tell  whether  the  hroker  has  or  has  not 
exceeded  the  authority  given  to  him. 

A  broker's  bought  note  delivered  to  a  purchaser  described  the  subject 
matter  of  the  contract  as  "  Riga  Bhine  hemp,"  and  the  sale  note  delivered 
to  the  vendor  described  it  as  *'  St.  Petersburgh  clean  hemp ;"  and  it 
appeared  that  the  description  in  the  first  note  had  been  inserted  by  mistake, 
and  designated  an  article  of  a  different  and  better  quality  and  higher 
price  and  value  than  that  described  in'  the  second  note ;  and  it  was  held, 
that  as  the  parties  were  not  bound  to  the  same  bargain,  and  had  not  re- 
spectively agreed  to  buy  and  seD  the  same  thing,  there  was  no  contract  at 
all  subsisting  between  them,  (h) 

It  is  the  duty  and  general  practice  of  brokers  to  make  a  minute  or 
memorandum  of  the  contract  of  sale  in  their  books,  and  to  transcribe 
therefrozn  the  bought  and  sold  notes  which  are  delivered  to  the  vendor  and 
purchaser.  If  these  notes  agree,  but  differ  from  the  entry  in  the  book, 
the  notes  constitute  the  contract,  and  are  not  in  any  way  affected  by  the 
entry,  (c)  If  they  differ  from  each  other,  and  one  of  them  agrees  with 
the  entry,  a  question  has  been  raised,  as  to  whether  the  entry  and  the  note 
agreeing  with  it,  may  be  taken  together  as  constituting  the  contract,  to 
the  exchision  of  the  other  note ;  but  it  seems  to  be  considered  that  an 
entry  in  a  book  which  the  party  has  not  seen,  cannot  be  set  up  in  opposi- 
tion to*  the  note  which  has  been  given  to  him,  as  evidence  of  the  contract 
by  which  be  is  to  be  bound,  and  that  the  broker's  book  cannot  be  resorted 
to,  to  ears  a  material  discrepancy  between  the  bou-ght  and  sold  notes,  (d) 
"  unless  it  be  shown  that  the  broker's  book  was  known  to  the  parties r  (e) 

Of  the  ffiffnature  to  the  memorandum,'^**  The  words  of  the  statute  are 
satisfied  if  there  is  some  note  or  memorandum  of  the  bargain  signed  by 
thepcarty  to  he  charged  by  such  contract ,  his  signature  to  it  is  all  that  the 
statute  requires." (y)  The  contract  is  sufficiently  authenticated,  if  it  has  been 
recognised  in  writing  by  the  party  sued  upon  it ;  it  is  no  objection  to  the 
maintenance  of  the  action,  that  the  defendant  himself  cannot  enforce  the 


5  B.  &  G.  487.    Hinde  v.  WhiUhowe,  7  East,  (c)  Haws  y.  FotUr,  1  Heod.  ft  Rob.  868. 

669.    ffeyman  t.  Neale,  2  Gampb.  887.    Lord  Ooom  ▼.  Affalo,  9  D.  &  R.  148 ;  6  B.  &  G. 

Denman,  C.  J.,  4  Ad.  &  E.  N.  S.  747.    Lord  117,  s.  c. 

Abuiger,G.  B.,  9  M.  &  W.  805,  809.  {d)  Thornton  ▼.  Meux,  1  Hood  &  Malk.  43. 

(a)  Gribbf,  G.  J.,  Cummin^  y.  Roebuck,  Holt,  Cummtng  y.  Roebuck,  Holt,  178.     Oregton  y. 

N.  P.  G.  173.    But  an  unimportant  or  immaterial  Ruck,  4  Ad.  &  B.  N.  S.  747. 

Yariation  will  not  of  conrse  aYoid  the  bargain,  (0)  Lord  Abinger,  G.  B.,  ThonUon  y.  Charles, 

Madtan  y.  Dunn,  1  M.  &  P.  778,  779.  9  M.  &  W.  808,  809. 

(6)  TkomUm    y.    Kemptter,  5   Taunt.  786,  {/)  Lord  Ellenborough,  G.  J.,  Egtrton  y.  Ma- 

788.  tJ*^*t  6  Bast,  807. 
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same  contract  against  the  plaintiff,  because  the  plaintiff  has  never  signed 
it.  (^)  It  has  been  urged,  that  there  is  a  want  of  mutuality  if  the  writing 
has  not  been  signed  by  both  parties,  and  the  defendant  has  not  the  benefit 
of  his  adversary's  liability  upon  the  instrument,  bat  the  contract  is  com- 
plete at  common  law  by  consent  of  the  parties  ;  the  statute  merely  provides 
and  regulates  the  mode  of  authentication y  and  the  words  and  object  of 
the  act  are  completely  satisfied  and  attained,  when  the  written  recogni- 
tion of  the  bargain  bears  the  signature  of  the  defendant,  '*  the  party  to  be 
charged."  (h) 

If  the  note  or  memorandum  of  the  contract  is  in  the  handwriting  uf 
"  the  party  to  be  charged  "  thereon,  his  name,  written  by  himself,  in  the 
body  of  the  instrument,  is  a  sufficient  signature,  and  so  also  is  any  stamp 
or  mark  made  by  him  upon  any  note  or  memorandum  of  the  bargain  drawn 
up  in  the  handwriting  of  a  third  party,  (t) 

John  Dodgson,  a  hop  merchant  in  Leeds,  agreed  with  the  traveller  of 
the  plaintiffs^  who  were  hop  merchants  in  London,  for  the  purchase  of  a 
quantity  of  hops,  and  made  an  entry  in  his  own  sample-book,  of  the 
quality,  quantity,  and  price  of  the  article,  describing  it  as  "  Sold  to  John 
Dodgson"  and  then  required  the  traveller  of  the  plaintiffs  to  sign  the 
memorandum  on  their  behalf,  as  the  vendors,  which  he  did,  and  the  hops 
were  duly  forwarded ;  but  John  Dodgson  then  refused  to  accept  them  and 
pay  for  them,  and  it  was  held  that  the  entry  '" Sold,  John  Dodgson**  in 
his  own  handwriting  was  a  memorandum  of  the  contract  signed  by  the 
party  sought  to  be  charged,  within  the  meaning  of  the  statute,  {k) 

The  civil  law  did  not  require  the  signature  of  a  party  to  a  written  con- 
tract of  sale,  if  the  contract  was  in  his  own  handwriting.  "  With  regard 
to  those  contracts  of  sale  and  purchase,  which  are  perfected  by  writing,  we 
have  ordained,"  observes  the  emperor  in  the  Institutes,  '*  that  they  shall 
not  be  valid  and  binding,  unless  they  be  written  by  the  contracting  par- 
ties, or  signed  by  them  if  written  by  another"  (/) 

{g)  Allen  t.  BenneU,  8  Taunt.  169.  (k)  Johnson  y.  Dodgson,  2  M.  &  W.  658. 

(h)  Laythoarp  y.  Bryant,  8  Sc  248,  257 ;  2  {l)  Nisi  et  inBtnimenta  emptionis  fuerint  con- 

Bing.   N.  S.  735,  s.  c.     See  further  b&  to  the  scripta,  vel  manu  propria  conifxtkenHwH.,  vel 

■ignature  required  by  the  statute  of  frauds,  the  <A  alio  quidem  icrtpta,  a  eontfxUientUmi  autem 

next  chapter,  sec.  2.  sHbtcripta.     lib.  iii.  tit  24. 

(t)  Post,  ch.4,  sec.  2. 
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SECTION  I. 

AUTHENTICATION   BY   DEED   WHEN   NECESSARY. 

Chrants  of  incorporeal  hereditamenU^  such  as  advowsons,  tithes,  rights 
of  commons,  rights  of  way,  franchises,  rents,  annuities  issuing  out  of 
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land,  &0.,  must,  by  the  common  law,  in  order  to  be  valid  and  effectaal,  be 
made  by  deed. 

As  no  corporal  possession  can  be  had  of  such  things,  they  are  not 
capable  of  manual  delivery  or  of  actual  occupation,  and  cannot  conse- 
quently be  transferred  like  land,  or  a  chattel,  by  livery  of  seizin.  There 
can  be  no  visible  transfer  and  transmutation  of  the  possession  and  owner- 
ship of  them,  and  they  are  said  therefore  not  to  lie  in  livery,  but  in 
grant,  (a)  A  parol  grant  or  assignment  of  an  incorporeal  hereditament 
made  by  writing,  signed  by  the  party,  might  indeed,  if  founded  upon  a 
valuable  consideration  and  expressed  in  writing,  be  good  as  a  contract  or 
agreement,  to  make  a  grant  or  assignment  thereof,  but  it  cannot  operate 
as  an  actual  transfer  of  the  right  or  interest. 

A  rigJU  to  go  upon  another  man's  land,  whether  it  be  for  pleasure  or 
for  profit^  is  a  right  of  an  incorporeal  nature,  lying  in  grant,  and  can 
only  be  created  by  deed.  A  parol  permission  or  license  would,  indeed, 
so  long  as  it  had  not  been  countermanded,  excuse  a  trespass,  and  constitute 
an  answer  to  any  action  brought  for  the  entry  upon  the  land,  but  it  can 
confer  no  indefeasible  right,  and  may  be  re-called  at  the  pleasure  of  the 
grantor,  although  a  valuable  consideration  has  been  given  for  it. 

A  parol  license  and  permission  to  shoot  and  sport  over  a  manor,  or  to 
fish  in  the  waters  thereof,  whether  it  be  a  mere  license  of  pleasure  au- 
thorising the  licensee  to  take,  but  not  to  carry  away,  or  a  license  of 
profit,  authorizing  him  both  to  take  and  to  carry  off,  the  game  or  the 
fish,  may  be  revoked  at  any  time,  as  the  right  is  an  incorporeal  right 
lyiug  in  grant,  and  can  only  be  created  by  deed,  {h) 

The  right  to  a  watercourse  beneath  the  surface  of  the  land,  is  likewise 
an  incorporeal  right,  and  cannot  be  created  by  writing  not  under  seaL 

The  defendant  gave  a  parol  license  and  permission  to  the  plaintiff  to 
construct  a  drain  through  the  defendant's  yard,  and  to  use  such  drain  as 
a  means  of  escape  for  foul  and  waste  water  from  the  plaintiff's  premises, 
and  the  defendant  afterwards,  and  after  the  license  had  been  acted  upon 
and  executed,  and  the  drain  constructed,  revoked  his  license  and  stopped 
up  the  drain,  it  was  held  that  he  was  entitled  so  to  do,  as  the  right 
of  passage  for  waste  water  claimed  by-  the  plaintiff,  was  an  easement  and 
incorporeal  right  which  lay  in  grant  and  could  not  be  created  by  parol,  {c) 

So,  where  a  parol  license  and  permission  had  been  given  to  the  plaintiff 

(a)  Bac.  Abr.  Grants,  B.  Co.  Litt  9  a.  42  a.  875 ;  8  D.  &  R.  747,  b.  c.  Bird  ▼.  Hi^g^nat^ 
14  Vin.  Abr.  tit  Grant,  (G.  a.)  2  Bolle  Abr.  tit.    2  Ad.  &  E.  696. 

Grant  (G).     Wood  v.  LedbiUer,  Jurist,  (March        (c)  Hevlins  ▼•  Shippam,  5  B.  &  0.  227 ;  7  D. 
8th,  1 845,)  1 87.  &  B.  794,  s.  c. 

(b)  Ditke  of  Somertet  t.  Fogwell,  5  B.  &  C. 
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to  make  a  drain  and  tunnel  through  the  land  of  the  defendant  to  a 
spring  of  water,  and  to  have  a  free  passage  for  the  water  to  the  plaintift's 
brewery,  and  the  defendant,  some  years  after  the  drain  and  tunnel  had 
been  made,  caused  it  to  be  stopped,  and  refiised  to  permit  any  more  water 
to  flow  through  his  land,  it  was  held  that  he  was  justified  in  so  doing, 
the  license  being  by  parol,  and  no  right  having  been  acquired  by  user  or 
length  of  possession,  (d) 

The  rector  of  a  parish,  in  consideration  of  20/.  paid  to  him  by  the 
plaintiff,  gave  an  oral  license  and  permission  to  the  plaintiff  to  make  a 
▼suit  in  the  parish  church,  and  consented  and  agreed  that  the  plaintiff 
should  have  the  sole  and  exclusive  use  of  such  vault,  but  afterwards,  and 
after  the  vault  had  been  constructed  at  the  expense  of  the  plaintiff,  the 
rector,  without  the  leave  of  the  plaintiff,  opened  the  vault,  and  caused 
other  persons  to  be  buried  therein,  and  it  was  held,  that  no  action 
would  lie  against  him  for  so  doing,  the  right  claimed  by  the  plaintiff  under 
the  contract,  being  an  incorporeal  right,  in  the  nature  of  an  easement, 
which  could  only  be  claimed  by  prescription  as  appurtenant  to  an  ancient 
messuage,  or  by  virtue  of  a  ^ant  under  seal  from  some  person  having  a 
right  to  create  or  transfer  such  an  interest  or  easement,  (e) 

A  parol  license  was  given  by  a  lord  of  a  manor  to  a  cottager  to  erect  a 
cottage  on  a  piece  of  land,  part  of  the  waste,  rendering  an  annual  rent 
as  a  quit  rent,  and  also  to  inclose  a  piece  of  ground,  part  of  the  waste, 
for  a  garden  to  the  said  cottage,  and  the  license  was  acted  upon  and 
executed  by  the  building  of  the  cottage  and  the  inclosure  of  the  ground, 
but  it  was  held,  nevertheless^  that  the  license  was  revocable  at  the  pleasure 
of  the  lord.  {/) 

A  parol  license  to  enjoy  an  easement  over,  or  upon,  the  soil  and  freehold 
of  another,  is  at  once  determined  by  a  transfer  of  the  property,  and  the 
grantee  of  the  license  is  consequently  a  trespasser,  if  he  afterwards  enters 
upon  the  land  in  the  exercise  and  enjoyment  of  his  supposed  right, 
although  he  has  received  no  notice  of  the  transfer.  (^) 

Care^  however,  must  be  taken  to  distinguish  between  a  license  amount- 
ing to  a  grant  of  an  easement  to,  be  exercised  and  enjoyed  by  the 
grantee  of  such  license  upon  the  grantor  a  land,  and  a  license  to  the  grantee 
to  use  hi8  own  land  in  a  way,  which,  but  for  an  easement  claimed 
thereon  by  the  grantor,  he  would  have  had  an  undoubted  right  to  use  it. 

(fi)  Cocker  t.  Cowper,  1  C.  M.  &  R.  418.  lege.    Dawney  v.  Dee,  Oro.  Jac.  605. 

(<)  BryiUi  ▼.   WhitUer,  8  B.  &  G.  294,  295.  (J)  The  King  v.  the  InkalntanU  o/Homdon, 

If  the  licenie,  however,  in  this  case  hod  been  4  M.  &  8.  562. 

under  aenl,  it  would  have  made  no  difierenoe,  as  (^)   WaUit  ?•  Harriton,  4  M.  &  W.  5S9. 
the  incmnhent  haa  no  power  to  ^raiU  such  a  privi- 
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In  the  case  of  Winter  v.  Brockwell^  (A)  for  example,  it  appeared  that 
the  plaintiff  had  an  easement  over  the  defendant's  property,  viz.  a  free 
passage  for  light  and  air  across  the  defendant's  area,  and  had  consented 
to  the  destruction  of  such  easement,  by  giving  the  defendant  a  parol 
license  to  put  a  skylight  over  his  area,  which  impeded  the  passage  of  the 
light  and  air  to  the  plaintiff's  parlour  window ;  and  it  was  held,  that  as 
the  license  had  been  acted  upon  and  executed,  and  expense  had  been  in- 
curred by  the  defendant  in  the  construction  of  the  skylight,  that  the 
license  could  not  be  recalled  by  the  plaintiff,  and  the  defendant  treated  as  a 
wrong- doer,  at  all  events,  until  the  plaintiff  had  offered  to  put  the  defen- 
dant into  the  same  situation  as  he  was  before  the  granting  of  the  license  by 
reimbursing  him  his  expenses. 

So,  in  the  case  of  Liggins  v.  Inge^  (t)  it  appeared  that  the  plaintiff 
having  a  right  to  the  use  of  a  stream  of  running  water  which  flowed 
through  the  land  of  the  defendant,  had  given  the  defendant  a  parol 
license  to  lower  the  banks  of  the  river,  and  erect  a  weir,  and  divert  a  por- 
tion of  the  water  which  had  previously  flowed  to  the  plaintiffs  mill ; 
and  it  was  held,  that  the  plaintiff,  after  he  had  so  given  up  his  right  to 
the  water  that  had  been  diverted,  and  suffered  the  grantee  of  the  license  to 
act  upon  the  faith  of  such  relinquishment,  and  to  incur  expense  in  doing 
the  very  act  to  which  his  consent  was  given,  it  was  then  too  late  for  him 
to  retract  such  consent,  or  to  throw  on  the  grantee  of  the  license  the 
burthen  of  restoring  matters  to  their  former  state  and  condition.  The 
banks  that  were  cut  down,  and  the  ground  whereon  the  weir  was  erected, 
were  the  soil  and  property  of  the  defendant,  the  acts  complained  of,  con- 
sequently, were  in  this,  as  in  the  previous  case,  done  upon  the  land  of  the 
licensee,  and  the  license,  consequently,  had  not  the  effect  of  giving  to  him 
any  interest  in  or  right  over  the  soil  and  freehold  of  another.  There 
may,  consequently,  be  a  waiver  and  extinguishment  of  an  existing  ease- 
ment by  parol,  but  the  creation  of  an  easement  de  novo,  can  only  be 
effected  through  the  medium  of  a  deed. 

A  distinction  has  been  sought  to  be  drawn  in  some  cases  between  a 
license  to  be  exercised  for  a  term  of  years,  and  a  license  to  do  a  thing  for 
an  indefinite  period,  amounting  in  point  of  law  to  a  grant  of  a  freehold 
interest  in  the  nature  of  an  easement ;  and  it  has  been  contended  that  a 
right  of  an  incorporeal  nature  may  be  granted  to  be  exercised  for  a  term 
of  years  on  the  authority  of  the  cases  of  Webb  v.  Paterfwster,  (k)  where 

(A)  S  East,  300.  B.,  that  the  license  in  the  case  of  WOh  v.  Pa- 

(i)  5  M.  &  P.  712.  tettwattr  was  not  a  lieetite  under  seal,"    Jurist 

(it)  Pakn.  71.  Pop.  151.  2  BoU.  R.  143, 152.  ut  sup.  180. 
**  It  is  by  no  means  certain,"  observes  Alderson, 
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the  licensee  claimed  a  right  to  keep  a  cock  of  hay  upon  the  land  for  a 
limited  period  ;  and  of  Wood  v.  Lake,  (J)  where  he  claimed  a  right  to  the 
exclasive  nae  of  the  land  for  the  term  of  seven  years  for  stacking  coals ; 
bat  these  cases  are  not  authorities  for  any  such  position.  In  the  case  of 
Taylor  y.  Waters,  (m)  indeed,  it  was  holden  that  a  parol  license  to  enter 
the  Italian  Opera  House  during  the  performance  for  twenty-one  years, 
through  the  medium  of  a  silver  ticket,  which  had  been  granted  for  a 
valuable  consideration,  could  not  be  revoked ;  but  the  objection  was  not 
taken  that  the  right  claimed  was  an  incorporeal  right,  which  lay  intrant, 
and  could  not  therefore  pass  without  deed ;  and  this  case,  which  is  en- 
tirely at  variance  with  numerous  ancient  authorities,  (n)  has  recently  been 
expressly  overruled. 

Thus,  where  Lord  Eglintoun  being  possessed  of  a  close  of  land,  upon 
which  was  erected  a  stand  which  overlooked  a  race-course^  authorized  the 
issue  of  tickets  for  the  admission  of  strangers  to  the  stand  during  the  razees, 
one  of  which  tickets  was  purchased  by  the  plaintiff  for  a  valuable  consi- 
deration, it  was  held  that  Lord  Eglintoun  had  a  right,  without  offering  to 
retom  the  money  paid,  to  revoke  the  license,  and  order  the  plaintiff  to 
quit  the  stand,  and  on  his  refusal,  to  remove  him  by  force,  {o) 

Executory  donations  and  gifts. 

All  executory  donations  and  gifts  to  be  good  and  binding  must^  as  pre- 
Tiously  mentioned,  be  made  by  deed.  If  the  gift  has  not  been  perfected 
and  consummated  by  an  actual  transfer  and  delivery  of  the  thing  given  or 
granted  to  the  donee,  it  is  a  nudum  pactum ,  a  mere  promise  to  make  the 
gift,  binding  doubtless  in  foro  conscientia,  but  it  caanot  be  enforced  by 
compulsion  of  law ;  but  if  the  gift  be  made  by  deed,  the  donee  at  once 
becomes  the  legal  owner,  although  there  may  have  been  no  transmutation 
of  possession,  and  the  thing  granted  may  not  have  passed  out  of  the  hands 
of  the  donor.  But  there  must^  of  course,  be  nothing  fraudulent  and  illegal, 
in  the  transaction,  and  the  gift  must  not  contravene  the  rules  of  law 
framed  for  the  protection  of  creditors  and  purchasers,  (jij 

A  gift  by  deed  of  goods  and  chattels,  unaccompanied  by  a  transfer  of 
pouession,  and  a  visible  change  of  ownership,  when  made  by  a  person  in 
insolvent  circumstances,  is  fraudulent  and  void ;  and  is  never  permitted 
to  interfere  with  the  claims  of  creditors  and  bondjide  purchasers. 

<i)  Sarer,  8.  (o)  Wood  y.  Ledbitter.     Jurist,  March  8th, 

(«)  7  Taoot.  S84.  1845,  p.  189 ;  18  M.  JE  W.  838. 

(m)  in.  Abr.  liioenies,  pi.  15,  14 ;  Yin.  Abr.  {p)  Lord  Tenterden,  C.  J.,  2  B.  &  Aid.  552. 

OfiBt.  O.  (») ;  2  RoUe  Abr.  63;  Gruit.  O.  Co.  Doedem  RoberU  v.  RoberU,  2  B.  &  Aid.  367. 

fA#  g5.  Robinson  t.  JltDonntU,  ib.  134. 

OT) 
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GraniH^  partitioiiBy  exchanges,  leases,  eusigmnents,  and  surrenders 

of  realty. 

No  partition,  exchange,  lease,  surrender,  or  assignment  of  any  freehold 
or  leasehold  land  made  between  the  81st  December,  1844,  and  tlie  Ist  of 
October,  1845,  is  valid  at  law  unless  the  same  has  been  made  by  deed, 
but  any  agreement  to  let  or  surrender  any  such  land  will  take  effect  as  an 
agreement  to  execute  a  lease  or  surrender,  and  the  person  who  is  in  pos 
session  of  the  land  in  pursuance  of  any  agreement  to  let,  may  from  pay- 
ment of  rent  and  other  circumstances  be  construed  to  be  a  tenant  from 
year  to  year.(^)  By  8  ib  9  Vict*  c.  106,  it  is  enacted  that  after  the  Ist  of 
October,  1845,  all  corporeal  tenements  and  hereditaments  shall,  as  regards 
the  conveyance  of  tlie  immediate  freehold  thereof,  be  deemed  to  lie  in 
grant  as  well  as  in  livery,  also  that  a  feoffment  (other  than  a  feofibient 
made  under  a  custom  by  an  infant)  shall  be  void,  unless  evidenced  by 
deed,  and  that  a  partition,  and  an  exchange  of  any  tenements  or  heredita- 
ments, not  being  copyhold,  and  a  lease  required  by  law  to  be  in  writing, 
(post  91)  of  any  tenements  or  hereditaments,  and  an  assignment  of  a  chat- 
tel interest,  (not  being  copyhold)  in  any  tenements  or  hereditaments,  and 
a  surrender  in  writing  of  an  interest  in  any  tenements  or  hereditaments  not 
being  a  copyhold  interest,  and  not  being  an  interest  which  might  by  law 
have  been  created  without  writing,  (post  91)  made  after  the  Ist  of  Octo- 
ber, 1845,  shall  also  be  void  at  law  unless  made  by  deed.  It  is  enacted 
also  (s.  6.)  that  after  the  1st  of  October,  1845,  contingent,  executory,  and 
future  interests  and  possibilities  coupled  with  an  interest,  and  rights  of 
entry,  whether  immediate  or  future,  and  whether  vested  or  contingent  may 
be  disposed  of  by  deed.  An  agreement  void  as  to  the  duration  of  a  lease, 
may  regulate  the  terms  upon  which  the  tenancy  subsists  in  other  re- 
spec  ts*(r) 


^q)  7  &.  8  Vict  c.  76  ;  8  &  9  Vict.  c.  ?06.         Rickardson,  v.  O^ard,  1  Ad.  &  B.  52,  s  c ;  3 
\,r)  Doe  d.    Rigge  v.  BeU,  5   T.    tt.  472.      N.  &  M.  326,  8.  c. 
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SECTION  II. 

AUTHENTICATION  BY  WRITING   SIGNED  BY  THE  PARTY   B4ARING  THE 

CONTRACT. 

Leases. 

It  has  been  mentioned  at  the  close  of  the  last  section,  that  the  transfer 
of  property  act  requiring  all  leases,  for  a  longer  duration  than  the  ordi- 
nary tenancy  from  year  to  year,  to  be  created  by  deed,  does  not  extend 
"  to  any  act  or  thing,  executed  or  done  before  the  first  day  of  January, 
1845."  All  leases,  therefore,  made  and  executed  prior  to  that  period, 
continue  to  be  governed  by  the  salutary  provisions  of  the  Statute  of 
Frauds,  whereby  it  is  enacted  that  *'  all  leases,  estates^  interests  of  freehold, 
or  terms  of  years,  or  any  uncertain  interest  of,  in,  to,  or  out  of  any  mes- 
suages, manors,  lands,  tenements  or  hereditaments,  made  or  created  by  livery 
and  seizin  only,  or  by  parol,  and  not  put  into  writiny,  and  siyned  hy  the  parties 
so  makiny  or  creaiiny  the  same,  or  their  ayents  thereunto  lawfully  autho- 
rized  by  writiny,  shall  have  the  force  and  efifect  of  leases,  or  estates  at 
will  only,  except  all  leases  not  exceeding  the  term  of  three  years  from  the 
making  thereof,  whereupon  the  rent  reserved  to  the  landlord,  during  such 
term,  shall  amount  unto  two-third  parts  at  the  least  of  the  full  improved 
value  of  the  thing  demised,"  and  that  ''  no  leases,  estates,  or  interests, 
either  of  freehold,  or  terms  of  years,  or  any  uncertain  interest,  not  being 
copyhold  or  customary  interest,  of,  in,  to,  or  out  of,  any  messuages, 
manors,  lands,  tenements  or  hereditaments,  shall  be  assigned,  granted  or 
surrendered,  unless  it  be  by  deed,  or  note  in  writiny  siyned  hy  the  party, 
so  assigning,  granting,  or  surrendering  the  same,  or  their  agents  there- 
unto lawfully  authorized  by  writiny,  or  by  act  and  operation  of  law.  (a) 

Contracts  for  an  interest  in  land. 

By  the  fourth  section  of  the  Statute  of  Frauds,  it  is  also  further  enacted, 
*^  that  no  action  shall  be  brought  upon  any  contract  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in,  or  concerning  them,  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or  some  memo- 

(a)  MoUeU  ▼.  Brayne,  2  Camp.  lOS.    Boothby  y.'MaHin,  I  Cunp.  818. 
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randum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  lawfiilly 
authorized." 

An  interest  in  land  within  the  statute  is  such  an  interest  as  conveys  a 
right  to  an  estate  in  reversion,  or  a  right  to  the  present  possession  of  the 
land. 

A  contract  for  the  sale  of  growing  grass,  (prima  vestura,)  to  be  mown 
and  made  into  hay  on  the  land  by  the  vendee,  is  a  contract  for  the  sale  of 
an  interest  in  land  within  the  statute,  inasmuch  as  it  confers  upon  the 
vendee  a  right  to  the  possession  of  the  soil,  from  the  date  of  the  contract 
until  the  period  when  the  grass  should  be  cut  and  dried,  (b)  Grass  is  the 
natural  growth  and  produce  of  the  land  itself,  permanently  remaining,  not 
exhausted  when  once  cut,  but  constantly  growing  and  renewing.  It  can- 
not be  seized  in  execution  under  ^  fieri  facias  as  goods  and  chattels,  and 
upon  the  death  of  the  owner  of  the  land,  it  goes  to  his  heir-at-law,  and 
not  to  his  executors  or  personal  representative,  {c) 

A  contract  for  the  purchase  and  sale  of  growing  timber  or  underwood, 
not  made  with  a  view  to  its  immediate  severance  and  removal  from  the  soil, 
has  likewise  been  held  to  be  a  contract  for  an  interest  in  land,  as  it  con- 
fers upon  the  vendee  a  right  to  the  casual  profits  of  the  trees,  together 
with  a  right  to  the  soil  for  the  trees  to  grow  in.  {d)  But  when  standing 
timber  was  sold  at  so  much  a  foot,  with  a  view  to  its  immediate  severance 
from  the  soil  and  delivery  as  a  chattel  to  the  vendee,  it  was  held  that  this 
was  not  a  contract  for  the  sale  of  an  interest  in  land,  but  for  the  sale  of 
goods  and  chattels,  *'  the  produce  of  the  trees  when  they  should  be  cut 
down  and  severed  from  the  freehold."  (e) 

An  agreement  for  the  sale  and  purchase  of  growing  fruit  and  of  hops,  is 
an  agreement  for  the  sale  of  an  interest  in  land,  as  they  are  not  disdn- 
gnishable  from  the  land  itself  in  legal  contemplation  until  actual  severance, 
and  pass  to  the  heir,  and  not  the  executor ;  {/)  hut /ructus  industriaks, 
such  as  growing  crops  of  turnips,  potatoes,  and  com,  and  the  annual  pro- 
ductions of  the  soil  raised  by  the  labour  of  man,  which  are  seizable  by  the 
sheriff  under  afi./a.,  and  pass  to  the  executor  and  not  to  the  heir,  are 
considered  goods  and  chattels,  and  contracts  for  the  sale  of  them  are,  from 

(6)  Croibif  ▼.  Wadtwortk,  6  Bast,  610.    Orif-  (e)  Smith  y.  Surman,  9  B.  &  0.  568.  "  From 

JUhs  y.  PuUftan,  14  Law  J.  Bep.  n.  b.,  Bxcheq.  the  natore  of  thia  contract  it  moit  be  taken  to  be 

83.  the  same  as  if  the  parties  had  contracted  for  tim- 

(c)   Bavley,  J.,  Evcuu  y.  RoberU,  8  D.  &  B.  ber  already  felled."    Lord  Abinger,  G.  B. ;  9 

615  ;  5  B.  &  C.  832.  H.  &  W.  505. 

((Q  SeoreU  y.  BoxaU,  1  T.  &  J.  398.    <Sk^.  (/)  RodweU  y.  PhiUipt,  9  H.  &  W.  504. 

Vend.  ch.  3,  sec.  2.  Ghambre,  J.,  Waddinffton  y.  Brittow,  2  B.  &  P. 

455* 
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this  their  original  nature,  considered  to  be  contracts  for  the  sale  of  goods  and 
chattels,  and  not  of  an  interest  in  land,  although  they  are  to  remain  in  ttie  soil, 
and  derive  a  nutriment  therefrom,  until  they  have  arrived  at  maturity ;  and 
the  mere  license  to  come  upon  the  land  for  the  purpose  of  gathering  and 
securing  the  crop  which  is  incident  to  such  a  contract,  is  not  a  sale  of  a 
right  concerning  land  within  the  meaning  of  the  statute,  (y) 

"  FixtureSy  although  annexed  to  the  freehold,  may  be  treated  for  some 
purposes  as  chattels :  in  the  execution  of  a  Ji,  fa.  they  may  bo  seized  and 
sold  as  falling  under  the  description  of  goods  and  chattels,  in  like  manner 
as  growing  crops  of  com,  or  other  fructus  industriales,  which  go  to  the 
executor ;  (h)  and  it  has  been  held,  consequently,  that  a  contract  for  the 
sale  of  fixtures  is  not  a  contract  for  the  sale  of  an  interest  in  land ;  neither 
is  it  a  contract  for  the  sale  of  goods  and  chattels  within  the  meaning  of 
the  statute,  (i) 

Railway  shares. — ^A  contract  for  the  purchase  and  sale  of  railway  shares, 
does  not  oome  within  the  operation  of  the  Statute  of  Frauds,  '*  since  they 
are  neither  an  interest  in  land,  nor  are  they  goods  and  merchandizes  (k) 
within  the  meaning  of  the  act.  The  transfer  of  property  of  this  descrip- 
tion is  regulated  by  the  various  railway  acts,  and  is  generally  required  to 
be  made  by  deed. 

Furnished  lodgings. — ^A  contract  by  one  person  to  let,  and  another  to 
take  a  house,  or  furnished  lodgings  in  a  house,  is  a  contract  for  an  interest 
in  land  within  the  fourth  section  of  the  statute.  Thus,  where  the  defendant 
orally  agreed  to  take  apartments  in  the  plaintiff's  dwelling-house,  to  be 
entered  upon  at  Christmas,  at  an  annual  rent  to  be  paid  quarterly,  and 
the  defendant^  the  day  before  he  was  to  have  taken  possession,  announced 
his  determination  to  recede  from  the  bargain,  it  was  held  that  no  action 
was  maintainable  against  him,  as  the  contract  was  a  contract  for  an  interest 
in  land  within  the  meaning  of  the  fourth  section  of  the  act.  (/) 

All  agreements  for  leases  consequently,  or  for  grants  of  any  estate  or 

interest  in  land  to  be  made  or  created  at  any  future  period,  must  be 

expressed  by  some  note  or  memorandum  in  writing,  signed  by  the  party 

to  be  ctiarged  therewith. 

An   oral   agreement  was  entered  into  between  the  plaintiff  and  the 

is)  PcKTibrT.^toiiaancZf,  llEa8t,362.  War-  (t)  HaUm  v.  Rund»r,  ib.  266;  3  Tyr.  959, 

vici  T.  Rmee,  2  M.  &  S.  208.    MayHeld  v.  e.c.    Lee  y.  Biedon,  7  Taunt  191.    Parke,  J., 

WadtUy,   8  B.  &  C.  867 ;  5  D  &  R.  224,  s.  c.  2  Sc.  249.    Pinner  ▼.  Arnold,  1  Tyr.  &  G.  4. 

Evant  V.  HoberU,  8  D.  &  R  614 ;   5  B.  &  C.  (i)  Parke,  B.,  6  M.  &  W.  214.    ffumbie  ▼. 

829,B.c    WatUT.Friend,10B.&.O.ii^.  Saint-  MiteheU,  11  Ad.  &  B.  205.     Brudiey  y.  Eoldt- 

^ry  y.  JiaUkewe,  4  M.  &  W.  347.    Jones  t.  worth,  8  M.  &  W.  422. 

Flint,  10  Ad.  &  B.  758 ;  2  P.  &  D.  594,  b.  c.  (0  Inman  y.  Stamp,  1  Stark.  N.  P.  C.  12. 

{k)  Paike,  B.,  1  C.  M.  &  K.  275.  Bdffe  ▼.  StqgFord,  1  C.  &  J.  891. 
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defendant  for  a  lease  of  a  ready-famished  house  at  a  certain  specified  rent, 
and  the  house  being  only  partially  furnished  at  the  time  of  the  making  of 
the  contract,  the  defendant  promised  to  send  in  more  fomitore,  and  die 
plaintiff,  relying  upon  this  promise,  took  possession  of  the  house,  and 
occupied  it  for  several  months ;  and  the  furniture  not  being  put  in,  he 
brought  his  action  against  the  defendant,  to  recover  damages  for  the 
breach  of  the  defendant's  promise  in  that  behalf;  but  it  was  held  that  the 
promise  formed  part  of  an  entire  contract  for  an  interest  "  in  or  concerning 
lands^  tenements,  and  hereditaments,  and  ought  cansequendy  to  haw 
been  expressed  in  writing."  (m) 

The  plaintiff  being  possessed  of  a  messuage  and  premises  for  the  resi- 
due of  a  term  of  years,  agreed  to  give  up  possession  to  the  defendant,  and 
suffer  him  to  become  tenant  thereof  for  the  residue  of  the  term,  in  consi- 
deration of  the  defendant's  undertaking  to  do  certain  repairs  to  the  said 
messuage  and  premises ;  the  defendant,  in  pursuance  of  the  said  agree- 
ment, entered  into  possession^  and  became  tenant  for  the  residue  of  the 
term,  but  neglected  to  fulfil  his  promise  to  repair  the  house ;  and  it  was 
held,  that  this  was  an  agreement  relating  to  an  interest  in  land  within  the 
meaning  of  the  statute.  *'  Perhaps,  if  the  declaration  had  stated  an 
agreement  to  relinquish  the  possession  merely,  it  might  not  have  amounted 
to  a  contract  for  an  interest  in  land :  but  it  goes  on  to  allege  that  the 
plaintiff  was  to  suffer  the  defendant  to  become  tenant  thereof  for  the 
residue  of  the  term.  Now  he  could  not  become  such  tenant  except  by  an 
assignment,  and  that  would  be  a  contract  for  an  interest  in  land  within 
the  statute,  and  ought  to  be  reduced  into  writing."  {n} 

Executed  contracts. — The  statute  of  course  only  applies  to  executory 
contracts  for  the  use  and  occupation  of  land  and  realty,  and  the  sale  of 
the  produce  of  the  soil.  If  the  contract  has  been  executed  in  the  one  case 
by  an  actual  entry  upon  the  land,  and  an  occupation  thereof,  or  in  the 
other  by  the  actuat  severance  and  removal  by  the  purchaser  of  the  produce 
of  the  soil,  an  actiim  is  of  course  maintainable  for  use  and  occupation  on 
the  one  hand,  and  for  goods  sold  and  delivered  on  the  other,  whether  the 
original  contract  was  or  was  not  in  writing.  Parties  have  consequently 
often  recovered  upon  an  executed  agreement,  although  they  never  could 
have  prevailed  upon  the  contract  if  it  had  been  resisted  and  contested 
whilst  it  remained  executory,  {o) 

im)  MtcKden  v.  Wallace,  7  Ad.  &  E.  49;  («)  BtMmm^  y.  Haytt,    5  IL  &  W.  456> 

2  N.  &  P.  224,  B.  c.    The  lending  in  of  the  fur-  F&^e,  B.,  459. 

nitiire  was  held,  however,  to  he  a  eondition  pr^  (o)  Teed  v.  Avty^  2  B.  &  B.  100;     Oriffitk  r. 

cedent  to  the  defendant's  right  of  actien  for  the  Young,  12  East,  518,  515^    Mavor  ▼.  Pyne, 

rent  agreed  upon.    7  Ad.  &  E.  54,  n.  (b.)  11  Moore,  2. 
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A  tenant  in  ihe  actual  occupation  of  a  house  under  an  existing  demise, 
agreed  to  pay  to  the  landlord,  in  consideration  that  the  latter  would  put 
another  story  upon  the  house,  10/.  per  cent,  per  annum  upon  the  cost  of 
the  erection,  in  addition  to  the  rent ;  and  the  story  having  heen  huilt,  the 
landlord  brought  his  action  upon  the  contract  for  the  increased  payment, 
and  it  was  held  that  the  action  was  not  haired  by  the  statute,  (p) 

Guarantees  and  executory  pramues  and  contracts  generally* 

By  the  fourth  section  of  the  Statute  of  Frauds,  it  is  further  enacted, 
"  that  no  action  shall  be  brought  whereby  to  charge  any  executor  or 
administrator  upon  any  special  promise  to  answer  damages  out  of  his 
own  estate  ;  or  whereby  to  charge  the  defendant  upon  any  special  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  another  person,  or  to 
charge  any  person  upon  any  agreement  made  in  consideration  of  marriage, 
or  upon  any  agreement  that  is  not  to  he  performed  within  the  space  of 
one  year  from  the  making  thereof  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  tl^erewith,  or  some  other 
person  by  him  lawfully  authorized." 

The  act  of  9  Geo,  4,  r.  14^  further  requires  all  acknowledgments  and 
promises  which  operate  to  take  a  claim  or  cause  of  action  out  of  the  opera- 
tion of  the  Statute  of  Limitations ;  and  all  promises  made  after  full  age  to 
pay  debts  contracted  during  infancy,  and  all  ratifications  by  adults  of  pro- 
mises or  simple  contracts  made  during  their  minority,  {q)  and  all  repre- 
sentations concerning  the  character,  credit,  or  conduct  of  third  persons,  to 
enable  them  to  obtain  credit,  or  money,  or  goods,  (r)  to  be  put  into 
writing  and  signed  by  the  party  to  be  charged  therewith.  And  in  the  case 
of  annuities  and  transfers,  and  the  sale  or  assignment  of  a  copyright,  cer- 
tain written  evidence  and  forms  of  registry  are  required  by  statutory  enact- 
ment to  give  effect  to  the  transaction,  {s) 

Agreements  in  consideration  of  marriage. 

The  clause  in  the  fourth  section  of  the  Statute  of  Frauds,  relating  to 
agreements  in  consideration  of  marriage,  does  not  extend  to  the  marriage 
contract  itself,  promises  of  marriage  consequently  are  binding,  though 

(p)  ffo&y  T.  Rn^tmk,  7  Taunt  167 ;  2  Hanh.  Tyr.  &  G.  250,  i.  c.    Swinn  t.  Phillips,  8  Ad. 

488,  i.  c.  8c  E.  467. 

is)  HarOey  ▼.  Whatiofh  11  Ad.  &  B.  984.  (s)  68  Geo.  8,  e.  141 ;   6  Geo.  4,  c.  110. 

See  poit,  §  2,  p.  Pover  y.  Wali^,  8  M.  &  S:  7 ;   6  &  6  Vict. 

(r)  Lyde  ▼.  Bamani,  1  M.  &  W.  101 ;  1  c.  4a 
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not  reduced  into  writing  and  signed  by  the  party  sought  to  be  charged 
thereon,  (t)  But  all  promises  and  agreements  made  by  one  person  in  con- 
sideration of  the  completion  of  a  marriage  by  another,  are  within  the  sta- 
tute, and  must  be  reduced  into  writing,  whether  they  are  executory  or 
executed ;  the  performance  of  the  contract  does  not  take  the  contract  out 
of  the  operation  of  the  statute,  as  the  words  of  the  act  would  be  rendered 
nugatory  by  such  a  result.  A  letter  written  by  a  father,  signifying  his 
assent  to  the  marriage  of  his  daughter  with  J.  S.,  and  that  he  would  give 
her  a  marriage  portion  of  500/.,  was  held  a  sufficient  promise  in  writing 
within  the  meaning  of  the  statute,  (n) 

Agreements  not  to  be  perfortned  within  a  year. 

The  clause  in  the  Statute  of  Frauds  respecting  any  agreement  that  is  not 
to  be  performed  within  the  space  of  one  year  from  the  making  thereof, 
extends  to  all  contracts  which  are  not  by  the  terms  of  them  to  be  fully  and 
completely  executed  within  a  year.  A  part  performance  of  the  contract 
will  not,  consequently,  take  it  out  of  the  provisions  of  the  statute.  Thus, 
where  a  person  had  become  a  subscriber  to  the  '*  Boydell  Shakspeare,"  a 
work  which  was  published  in  numbers,  and  could  not,  and  was  not  intended 
to  be  completed  within  a  year,  and  had  taken  and  paid  for  several  num- 
bers as  they  came  out,  and  then  refused  to  continue  his  subscription  and 
complete  the  set,  it  was  holden  that  an  action  could  not  be  maintained 
against  him  for  the  money,  as  there  was  no  written  contract  signed  by  him 
according  to  the  statute.  **  It  has  been  argued,"  observes  Lord  Ellen- 
borough,  ''  that  an  inchoate  performance  within  a  year  is  sufficient  to  take 
the  case  out  of  the  statute ;  but  the  word  used  in  the  clause  of  the  statute 
i^  performed,  which,  ex  vi  termini,  must  mean  the  complete  performance 
or  consummation  of  the  work."  "  And  I  cannot  say,"  observes  Bailey,  J., 
"  that  a  contract  \^  performed  when  a  great  part  of  it  is  to  remain  unper- 
formed within  the  year;  or,  in  other  words,  iheX  part  performance  i&  per- 
formance. The  mischief  meant  to  be  prevented  by  the  statute  was  the 
leaving  to  memory  the  terms  of  a  contract  for  a  longer  time  than  a  year. 
The  persons  might  die  who  were  to  prove  it ;  or  they  might  lose  their 
faithful  recollection  of  the  terms  of  it.  If  part  performance  were  to  supply 
the  want  of  writing,  a  party  might  be  fixed  with  a  contract  for  supplying 
goods  for  twenty  years  together,  at  the  price  which  was  paid  for  them  tlie 

(«)  Cock  Y.  Baker,  1  Str.  84.    Harriton  r.      286.    Bird  ▼.  Bioue,  2  Ventr.  861.    Moort  v. 
Cage,  1  Baym.  886.  ffari,  1  Vern.  110 ;  Bac  Abr.  AgnemenU,  (c) 

{u)  CounUit  qf  Montacue  ▼.  Maxwell,  1  Str.      8. 
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first  year/'  withont  any  evidence  in  writing  of  the  bargain,  which  would 
be  contrary  to  the  spirit  and  intention  of  the  act.  (.r) 

A  contract  whereby  a  coachmaker  agrees  to  let  a  carriage  for  a  term  of 
five  years,  in  consideration  of  an  annual  payment  for  the  use  of  it,  but 
which,  by  the  custom  of  trade,  is  determinable  at  any  time  within  that 
period,  on  payment  of  a  year's  hire,  is  an  agreement  not  to  be  performed 
within  a  year,  within  the  meaning  of  the  statute,  (y)  So  also  is  a  contract 
for  a  year's  service,  to  commence  on  a  day  subsequent  to  the  making  of 
the  contract,  for  a  contract  which  extends  one  minute  beyond  the  time 
pointed  out  by  the  statute,  falls  within  its  prohibition.  Where,  therefore, 
an  action  had  been  brought  upon  a  verbal  contract  made  on  the  27th  of 
May,  whereby  the  plaintiff  had  agreed  to  take  the  defendant  into  his  ser- 
vice for  a  year,  to  commence  on  the  dOth  of  June  following,  and  the 
defendant  had  tendered  himself  as  servant  to  the  plaintiff  on  the  day 
appointed,  but  the  latter  had  refused  to  receive  him,  it  was  held  that  the 
action  was  prohibited  by  the  statute,  as  the  contract  was  not  to  be  per- 
formed within  a  year  from  the  time  when  it  was  made,  (z)  So,  where  the 
contract  was  made  on  the  20th  of  July  to  serve  from  the  24th  for  a  year, 
and  the  servant,  after  serving  a  few  months,  was  dismissed  at  a  month's 
warning,  and  brought  an  action  for  his  wages  for  the  remainder  of  the 
year,  it  was  held  that  the  action  could  not  be  maintained,  as  the  contract 
was  within  the  fourth  section  of  the  statute,  (a) 

But  a  contract,  or  general  hiring  for  one  year  from  the  time  of  the 
making  of  the  contract,  and  so  on  from  year  to  year  so  long  as  the  parties 
shall  respectively  please,  has  been  held  not  to  extend  beyond  the  time 
limited  by  the  statute,  and  is  not  consequently  within  the  provisions  of 
the  fourth  section,  (b) 

The  statute  does  not  extend  to  contracts  which  are  to  be  performed 
upon  the  happening  of  some  uncertain  event,  and  which  may  not  conse- 
quently be  completed  within  a  year,  (c)  An  agreement  consequently  to 
pay  the  plaintiff  so  many  guineas  on  the  day  of  his  marriage,  was  held 
not  within  the  statute,  although  the  marriage  did  not  take  effect  for  nine 
years,  for  it  might  have  happened  within  the  year,  (d)  And  where  an  oral 
promise  was  made  to  pay  so  much  money  on  the  return  of  a  ship,  which 
ship  happened  not  to  return  within  two  years  after  the  time  of  the  making 

(x)  BoydtU  T.  Drumnumd,  1 1  Bast,  154, 1 58.  (5)  Beetton  t.  CoUyer,  12  Moore,  552 ;  4  Bing. 

Swul  V.  Lee,  4  Sc.  N.  &.  90.  809,  b.  c.    Syhs  v.  Dixon,  9  Ad.  6c  E.  693. 

(y)  Binh  y.  The  EaH  qf  Liverpool,  9  B.  &  C.  (c)   WelU  t.  HorUm,  12  Moore,  176 ;  4  Bing. 

Sd2.  40,  B.C. 

(a)  BraeeairdU  v.  ffeald,  1  B.  &  Aid.  722.  {d)  Peter  y.  Compton,  Skin.  858 ;  Holt,  826, 

(a)  SiuUing  r.  Ld,  HwUingfield,  1 C.  M.  &  B.  s.  c.    Smith  ?.  WeHall,  1  Raym.  816. 
25;  4TyT.  606,  8.C. 
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of  the  promise,  it  was  held  that  the  promise  was  not  within  the  statute, 
for  that,  hy  possihility,  the  Bhip  might  have  returned  within  the  year,  though 
by  accident  it  happened  that  it  did  not,  and  that  the  clause  in  the  statute 
only  extended  to  such  promises  and  agreements  as  were,  by  the  express 
appointment  of  the  parties,  not  to  be  performed  within  a  year  from  the 
time  of  the  making  thereof,  (e)  And  it  has  been  laid  down,  that  "  where 
the  agreement  is  to  be  performed  upon  a  contingency,  and  it  does  uot 
appear,  within  the  agreement,  that  it  is  to  be  performed  after  a  year,  there 
a  note  in  writing  is  not  necessary,  for  the  contingent  and  uncertain  event 
mi^ht  happen  within  the  year ;  but  where  it  appears,  by  the  whole  tenor  of 
the  agreement,  that  it  is  to  be  performed  after  the  year,  there  a  note  is 
necessary,  otherwise  not"  (/) 

Contracts  executed  within  the  year, — Neither  does  the  statute  apply 
where  the  contract  is  wholly  executed,  or  intended  to  be  so,  by  one  of  the 
parties  thereto,  within  the  year,  although  there  are  some  acts  to  be  done 
by  the  other  party  beyond  the  prescribed  limit.     Thus,  where  a  landlord 
agreed  to  lay  out  50/.  in  improvements  upon  the  demised  premises,  and 
the  tenant  agreed  to  pay  5/.  per  annum  for  the  remainder  of  his  term,  of 
which  several  years  were  then  unexpired,  in  addition  to  the  reserved  rent, 
and  the  50/.  was  expended  within  the  year,  and  the  landlord  afterwards 
brought  his  action  for  the  arrears  of  the  5/.,  it  was  held  that  he  was  enti- 
tled to  recover,  though  the  agreement  had  not  been  put  into  writing  and 
signed.     *^  As  to  the  contract  not  being  to  be  performed  within  a  year," 
observes  littledale,  J.,  *^  we  think  that  as  the  contract  was  entirely  executed 
on  one  side  within  the  year,  and  as  it  was  the  intention  of  the  parties, 
founded  on  a  reasonable  expectation,  that  it  should  be  so,  the  Statute  of 
Frauds  does  not  extend  to  such  a  case.    In  the  case  of  a  parol  sale  of 
goods,  it  often  happens  that  they  are  not  to  be  paid  for  in  full  till  after  the 
expiration  of  a  longer  period  of  time  than  a  year ;  and  surely  the  law 
would  not  sanction  a  defence  on  that  ground^  when  the  buyer  had  had  the 
full  benefit  of  the  goods."  {g) 

Promises  to  answer  for  the  default  or  miscarriage  o/  another. 

The  clause  in  the  statute  as  to  charging  the  defendant  upon  any  special 
promise  to  answer  for  the  default  or  miscarriage  of  another  person,  apphes 
to  the  tortious  default  or  miscarriage  of  another,  as  well  as  for  his  breach 
of  contract :  therefore,  where  the  plaintiff  in  his  declaration  alleged  that 

(«)  Anon.  Salk,  280.    Fenton  y.Emblen,  8      fforton.,  12  Moore,  182, 188;  4  Ring.  48,  44. 
Bnrr.  1282 ;  1  W.  BL  858,  s.  c.  (^)  Donelian  v.  Read,  8  B.  &  Ad.  906.     Ma- 

{/)  Peter  V.  Compton,  Skin.  358.     Weltt  v.       vor  v.  Pjfne,  11  Moore,  2. 
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the  defendant,  in  consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  would  let  a  certain  gelding  of  his  out  to  hire  to  one  Joseph 
English,  to  ride  to  Beading,  he,  the  defendant,  undertook  and  promised 
the  plaintiff,  that  the  said  Joseph  English  should  redeliver  it  safe  to  the 
plaintiff,  it  was  held  that  this  was  a  promise  to  answer  for  the  default  of 
another,  within  the  statute,  and  ought  accordingly  to  have  heen  expressed 
in  writing.  (A)  So,  where  one  T.  £.  Marter  had,  without  the  leave  or 
Ucense  of  the  plaintiff,  wrongfully  ridden  a  horse  of  the  plaintiff^  in  conse- 
quence whereof  the  horse  died ;  and  the  defendant,  in  consideration  that 
the  plaintiff  would  not  bring  an  action  in  respect  thereof  against  the  said 
T.  E.  Marter,  promised  to  pay  the  plaintiff  a  sum  of  money,  to  be  deter- 
mined on  by  a  third  party,  by  way  of  satisfaction  to  the  plaintiff  for  the 
damage  he  had  sustained,  &c.,  it  was  held  that  this  was  an  undertaking 
for  the  default  or  miscarriage  of  another  within  the  statute,  and  ought 
consequently  to  have  been  expressed  in  writing,  (t) 

So,  where  the  defendant,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  would  become  bail  and  surety  for  one  Hadley, 
he,  the  defendant,  would  save  harmless  and  indemnify  the  plaintiff  from 
all  payments,  damages,  costs,  and  expenses  which  he  might  incur,  or  be 
put  to,  by  reason  thereof,  it  was  held  that  this  was  a  promise  to  answer  for 
the  default  of  another  within  the  fourth  section  of  the  statute,  (k)  But  a 
promise  by  one  parishioner  to  indemnify  another  against  the  consequences 
of  resisting  a  claim  of  tithe,  is  not  a  promise  to  be  responsible  for  the 
default  of  another,  but  a  promise  to  pay  what  the  promisee  may  lose  by 
defending  the  promisor  s  interests  in  a  suit.  (/) 

Promises  to  answer /or  the  debt  or  default  of  another. 

If  A,  in  consideration  that  B  will  stay  proceedings  in  an  action  he  has 
commenced  against  G,  to  recover  a  sum  of  money  due  to  him  from  C, 
promises  to  pay  that  money,  such  promise  is  a  promise  to  answer  for  the 
debt  of  another,  within  the  fourth  section  of  the  statute,  {m) 

A  distinction  was  formerly  taken  between  a  promise  to  pay  for  goods 
supplied  to  a  third  party,  made  before  and  after  the  deUvery  of  such 
goods.  The  former  was  held  to  be  an  original  undertaking,  and  so  not 
within  the  statute,  and  the  latter  a  collateral  undertaking  within  the 
statute,  but  this  distinction  has  been  decisively  overruled ;  and  it  is  now 

(*)  Bttdemyr  y.  DamaU,  Baym.  1085 ;  Salk.  P.  &.D.  480.  i.  c. 

28  &  b. ;  Mod.  249,  i.e.  W  lb.  p.  459.    Adams  ▼.  Dansa^,  6  Bing. 

(t)  KirBum,  v.  Matter,  2  B.  &  Aid.  613.  506 ;  4  M.  &  P.  245,  8.  c 

(A)  Green  t.  CrmwU,  10  Ad.  &  B.  458 ;  2  (»«)  Fish  v.  Hutchinscn,  2  WiU.  94. 

H   2 
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holden,  that  if  the  person  for  whose  use  the  goods  have  been  furnished,  is 
liable  at  all,  any  promise  by  a  third  person  to  pay  for  them,  is  a  promise 
to  answer  for  the  debt  of  another,  and  must  be  authenticated  by  writing 
pursuant  to  the  statute. 

The  operation  of  the  statute,  therefore,  is  not  confined  to  collateral 
undertakings  to  be  answerable  for  a  subsisting  debt  or  duty ;  it  extends 
to  undertakings  made  before  the  debt  accrues  or  the  duty  arises,  and  a  gua- 
rantee, consequently,  which  a  tradesman,  before  he  sends  out  goods  on  credit, 
requires  from  a  third  party,  because  he  does  not  like  to  trust  the  person 
for  whose  use  the  goods  are  intended,  is  within  the  statute,  if  the  latter 
has  been  treated  by  the  tradesman  as  his  debtor,  (n)  Thus,  where  the 
plaintiff,  a  tradesman,  being  asked  by  the  defendant  to  serve  one  Goul- 
thard  of  Fontefract,  with  groceries,  replied  that  he  did  not  know  him,  and 
did  not  like  to  trust  him,  and  the  defendant  said,  *'  If  you  do  not  know 
him,  you  know  me,  and  I  will  see  you  paid ;"  and  an  order  was  afterwards 
received  by  the  plaintiffs  from  Coulthard  for  groceries,  which  were  sent 
accordingly,  and  the  plaintiffs  made  Coulthard  their  debtor  for  these 
goods  in  their  books,  and  applied  to  him  for  payment,  but  were  refused, 
whereupon  they  brought  their  action  against  the  defendant  upon  his  un- 
dertaking ;  it  was  holden,  that  this  was  a  promise  to  answer  for  the  debt 
of  another,  within  the  meaning  of  the  provisions  of  the  statute  of  frauds.(0) 
So,  where  the  plaintiff,  having  commenced  certain  business  for  one  Foa:, 
refused  to  go  on  with  it,  without  a  promise  by  the  defendant  to  pay  the 
Airther  expenses  to  be  incurred,  it  was  holden  that  this  promise  was 
within  the  statute,  (p) 

But  the  sale  may  be  to  one  man,  although  the  goods  are  to  be  delivered 
to  another,  and  a  person  may  promise  to  pay  for  goods  supplied  to,  or  for 
work  done  at  his  request,  or  by  his  directions  for  a  third  party,  as  the 
real  debtor,  and  not  in  the  character  of  a  surety,  and  if  he  has  been 
treated  by  the  person  who  has  furnished  the  goods,  and  done  the  work, 
as  the  party  liable,  and  credit  has  been  given  to  him,  his  promise  or  un- 
dertaking to  pay  is  not  a  collateral  promise  to  answer  for  the  debt  of 
another,  and  the  statute  consequently  is  out  of  the  case. 

*'  If  two  come  to  a  shop,  and  one  buys,  and  the  other  to  gain  him 
credit,  promises  the  seller  *  if  he  does  not  pay  you,  /  will,'  this  is  a  colla- 
teral undertaking,  void  without  writing  by  the  statute.  But  if  he  says, 
*  let  him  have  the  goods,  I  will  be  your  paymaster,'  or  '  I  will  see  you 

{%)  PtekhoMi  V.  Faria,  8  Doug.  13.   Parsons  (o)  MaUon  t.  Wha/ram,  2  T.  R.  80. 

T.  Waller,  ib.  14,  n.  (c).     Matson  ▼.    Wkaram,  (p)  Barber  v.  Fox,  1  Staric.  270. 

2  T.  R.  80. 
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paid,'  this  is  an  undertaking  as  for  himself,  and  he  shall  be  intended  to 
be  the  very  buyer,  and  the  other  to  act  but  as  his  servant."  The  sale  in 
the  last  case  is  to  the  undertaker  only^  though  the  delivery  be  to  another 
by  his  appointment,  {q)  But  in  order  to  determine  whether  the  party 
giving  the  undertaking  or  making  the  promise  of  payment  is  primarily  or 
collaterally  liable,  the  surrounding  circumstances  and  the  situation  of  the 
parties  must  be  regarded,  as  well  as  the  exact  expressions  used,  (r)  If 
the  plaintiff  has  made  the  party  to  whom  the  goods  have  been  furnished 
his  debtor,  as  previously  mentioned,  if  he  describes  him  as  such  in  his 
books  or  in  letters,  he  can  only  treat  the  other  as  a  surety.  {%)  ' '  I  always," 
observes  Holt,  C.  J.,  "  require  the  tradesman  to  produce  his  books  to  see 
to  whom  credit  has  been  givenJ* 

Mr.  Simpson  introduced  his  friend  Fenton  to  an  upholsterer  and  asked 
the  latter,  in  Penton's  presence,  if  he  had  any  objection  to  supply  Fenton 
with  some  furniture,  and,  that  if  he  would,  he  (Simpson)  would  be  answerable 
for  it;  the  upholsterer  asked  Simpson^  what  length  of  credit  he  {Simpson) 
required,  and  Simpson  said  that  he  would  see  the  furniture  paid  for,  at  the 
end  of  six  months,  and  that  he  thought  40/.  or  ^QL  worth  would  be 
wanted.  The  upholsterer  took  the  order  and  forwarded  4G/.  worth  of 
goods  to  Fenton,  and  at  the  end  of  six  months  he  sent  in  his  account  to 
Simpson.  The  account  in  the  upholsterer's  cash  book  and  ledger  was 
headed,  '*Mr.  Fenton,  per  Mr.  Simpson"  and  it  was  contended  that  as 
the  goods  were  ordered  by  Fenton,  that  Simpson  was  only  collaterally 
liable  as  a  surety,  after  default  in  payment  by  Fenton,  but  the  jury  found 
that  the  credit  was  given  to  Simpson,  and  that  he  was  the  real  purchaser ; 
and  it  was  held,  that  they  were  perfectly  justified  in  so  doing. (/) 

"  1  think,"  observes  Bayley,  B.,  '*  that  the  expressiqn,  '  111  be  answer- 
able,' or  '  I'll  see  you  paid,'  are  equivocal  expressions,  and  then  we  ought 
to  look  at  the  surrounding  circumstances  to  see  what  the  contract 
really  was.  In  the  case  of  Oldham  v.  Allen,  the  Court  of  King's  Bench 
said  that  a  contract  might  be  collateral  or  not  according  to  circumstances, 
there  the  defendant  had  sent  the  plaintiff,  who  was  a  farrier,  to  attend 
some  horses,  and  said  to  him,  '  I  will  see  you  paid ;'  the  farrier  knew  the 
parties  who  were  owners  of  some  of  the  horses,  and  made  them  debtors 
in  his  books,  but  debited  the  defendant  for  the  others  whose  owners  he 
did  not  know,  the  court  held,  that  the  promise  was  original  in  respect  of 

(o)  Birhmyr  y  Damell,  1  Balk.  27  ;  6  Mod.  y.  TraU,  2  C.  &  P.  82.    Anderson  v.  rfaffman, 

260, 1.  c.     Waiiint  ▼.  Perkins,  Raym.  224.  1  H.  Bl.  121.     Mains  ▼.  Storrif,  3  C.  A  P.  130. 

(r)  KeaU  ▼.  Temple,  1  B.  &  P.  158.  Mines  t.  SaUtkarpe,  2  Gampb.  215. 

is)  Austen  ▼.  Baker,  12  Mod.  250.     Darnell  (i)  Simpson  v.  Penton,  2  C.  &M.  430. 
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those  owners  whose  names  he  did  not  know ;  but  in  respect  of  the  others 
that  it  was  collateral."  (u) 

One  Bronton,  the  lessee  of  a  theatre^  applied  to  the  plaintiff,  to  fit  up 
the  theatre  with  a  gas  apparatus,  and  the  plaintiff,  after  the  work  was 
commenced,  becoming  doubtful  of  Brunton  s  abiUty  to  pay  the  expense 
thereof,  reAised  to  go  on  with  it  until  he  had  the  guarantee  of  some  re- 
sponsible person,  whereupon  the  defendant  gave  to  the  plaintiff  the  fol- 
lowing written  undertaking,  "  Boyal  West  London  Theatre,  Sept  9th, 
1822. — I  hereby  undertake  to  Mr.  Thomas  Edge,  (the  plaintiff)  to  see 
him  paid  ioT  the  gas  apparatus  he  has  put  up  and  furnished  for  Mr. 
John  Brunton,  according  to  the  work  to  be  performed  in  a  scientific 
manner,  as  shall  be  thought  necessary  and  approved  by  Mr.  Evans  the 
superintendant  of  the  gas  works  in  Peter  Street."  And  the  plaintiff  then 
proceeded  with  the  work  and  completed  it,  and  brought  an  action  against 
the  defendant,  and  obtained  a  verdict  for  the  price  of  the  apparatus ;  and 
it  was  held,  that  the  defendant  might  be  made  chargeable  upon  his  under- 
taking as  the  primary  and  sole  debtor,  (x)  So,  where  the  defimdant  had 
given  a  written  undertaking  for  the  payment  of  gas  furnished  to  a  theatre 
in  the  following  terms,  "  I,  the  undersigned,  do  hereby  engage  to  pay  the 
directors  of  the  Manchester  gas  works,  for  all  the  gas  which  may  be  con- 
sumed in  the  minor  theatre,  and  by  the  lamps  outside  the  theatre,  during 
the  time  that  it  is  occupied  by  my  brother-in-law,  Mr,  Neville  ;"  it  was 
held,  that  the  defendant  might  be  made  liable  as  the  primary  and  sole 
debtor  in  an  action  for  goods  sold  and  delivered,  (y) 

A  carpenter,  having  undertaken  to  complete  the  carpenter's  work  in  a 
house  of  the  defendant's,  and  to  find  all  the  materials  necessary  for  the 
purpose,  proved  to  be  unable  to  find  funds  for  the  purchase  of  a  sufficient 
quantity  of  timber,  whereupon  the  carpenter  applied  to  the  plaintiff,  who 
was  a  timber-merchant,  for  a  supply  of  timber  upon  credit,  and  the 
plaintiff  furnished  the  timber  upon  the  faith  of  the  following  written  im- 
dertaking,  signed  by  the  defendant :  "  I,  Richard  Hatfield,  (the  defen- 
dant,) do  agree  to  pay  to  Mr.  /.  Moore,  (the  plaintiff,)  50/.  for  timber  to 
the  house  in  Annett's  Crescent,  out  of  the  money  that  I  have  to  pay  to 
William  West,  (the  carpenter,)  provided  West's  work  is  completed." 
And  it  was  held,  that  this  was  not  a  collateral  undertaking  to  pay  die  debt 
of  West,  but  an  original  independent  contract  and  promise,  not  within 
either  the  words  or  the  spirit  of  the  statute  of  frauds.  \z) 

(u)  Bayley,  B.,  ib.  433,  434.    Langdait  t.  (y)  Wood  v.  Bemon,  2  C.  &  J.  94. 

Parrtf,  2  B.  &  It.  337,  340.  {z)  Dixon  v.  Hatfidd,  10  Moore,  42 ;  2  Bing. 

{x)  Kdgt  Y.  Fro9t,  4  D.  &  B.  245.  439,  a.  c. 
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So^  where  the  plaintifP^  in  his  declaration,  alleged  that  one  Joshua  Hill 
was  employed  by  J.  L.  Hesse,  to  do  work  for  him  on  certain  houses,  and 
the  defendant  was  employed  by  Hesse  as  surveyor  over  Hill  in  respect  of 
the  said  work^  and  that  the  defendant,  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendant,  would  provide  Hill  with  materials  for  the 
work,  promised  the  plaintiff  to  pay  him  a  reasonable  sum  for  such 
materials,  out  of  such  monies  received  by  him,  as  should  become  due  to 
Hill,  in  respect  of  tl^e  said  work,  if  Hill  should  give  him  an  order  for  that 
purpose ;  and  then  averred  that  Hill  gave  the  order,  and  afterwards  re- 
quired certain  materials,  and  that  the  plaintiff  provided  and  delivered  to 
Hill  materials  of  the  value  of  1,000/.,  and  that  1,500/.  became  due  to 
Hill  for  the  work,  and  had  been  received  by  the  defendants,  and  that  the 
plaintiff  thereupon  requested  the  defendants  to  pay  him  for  the  materials 
out  of  such  monies  so  due  to  Hill,  and  so  received  by  the  defendant, 
which  the  defendant  had  refused  to  do,  it  was  held,  that  this  was  not  a 
promise  to  answer  for  the  debt  on  default  of  another,  within  the  meaning 
of  the  statute  of  frauds,  (a) 

If  the  defendant,  upon  the  face  of  a  written  undertaking,  makes  himself 
liable  only  as  a  surety  in  default  of  payment  by  the  party  to  whom  the 
goods  are  actually  furnished,  the  plaintiff  will,  of  course,  be  nonsuited,  if 
lie  sues  him  upon  an  original  contract  as  the  actual  debtor. 

Whether  an  undertaking  for  the  payment  of  goods  furnished  to  a  third 
party  is  the  contract  simply  of  a  surety,  coming  in  aid  only  of  a  principal 
debtor,  and  who  is  to  be  liable  only  secondarily,  and  after  the  default 
of  such  principal,  or  whether  he  is  himself  primarily  liable  as  the  actual 
debtor,  no  contract  having  been  entered  into  with  the  other  party,  and  no 
liability  whatever  attaching  to  him,  is  sometimes  a  question  of  intention  of 
the  greatest  nicety. 

If  goods  are  furnished  to  an  infant  at  the  request  of  the  defendant,  the 
defendant's  undertaking  or  promise  to  pay  for  them,  is  not  a  coUateral 
promise  to  answer  for  the  debt  of  another,  inasmuch  as  the  infant  is 
not  liable  to  pay  for  them,  and  cannot  be  indebted  by  reason  of  his 
minority,  (b) 

And  if  the  original  debt  be  discharged  and  extinguished  by  the  substi* 
tation  in  lieu  thereof  of  a  new  contract  to  pay  the  amount  of  that  debt, 
Buch  new  contract  is  not  a  collateral  promise  to  answer  for  the  debt  or 
default  of  another,  {c) 

(«)  Andrew*  ▼.  Smith,  2  C  M.  &  E.  627.  Swet-  combe  v.  Tiekridge,  Aleyn,  94 ;  1  Wms.  6aun(\ 
t«^  T.  A9plxn,  7  M.  &  W.  173.  211,  d. 

(*)  BarritY,  Huntbach,  1  Bur.  373.     Dun-  (c)  Sec  post  ch.  11,  sec.  2,  "Change  of  inter- 
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A  debtor  being  taken  in  execution  by  his  creditor,  the  plaintiff,  on  a 
writ  of  ca  sa,  the  defendant,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  would  discharge  his  debtor  out  of  custody,  pro- 
mised the  plaintiff  that  he  the  defendant  would  pay  to  the  plaintiff  the 
costs  and  damages,  for  which  such  debtor  had  been  taken  in  execution ; 
and  it  was  held,  that  this  was  a  promise  not  within  the  statute,  because 
the  debt  was  extinguished  by  the  discharge  of  the  debtor  who  was  no  longer 
liable,  (d) 

So,  where  the  plaintiff  had  issued  execution  against  one  Lloyd,  and 
afterwards,  with  the  assent  of  all  the  parties  interested,  Lloyd  conveyed 
all  his  property  to  the  defendant,  he  undertaking  to  satisfy  Lloyd's 
creditors ;  and,  thereupon,  it  was  agreed  between  the  plaintiff  Lloyd  and 
the  defendant,  that  the  plaintiff  should  relinquish  execution  against  Lloyd, 
(which  he  did,)  and  should  look  to  the  defendant  as  his  debtor  instead  of 
Lloyd ;  it  was  held,  that  the  defendant's  undertaking  to  pay  the  plaintiff, 
was  not  a  promise  to  answer  for  the  debt  of  a  third  person,  within  the 
statute ;  for  that  Lloyd  was  discharged  from  the  debt,  and  would  have  had 
a:  good  answer  by  plea,  if  the  plaintiff  had  sued  him,  or  by  auditd  quereld, 
if  the  plaintiff  had  issued  execution,  {e) 

And  where  a  purchaser  of  goods,  being  unable  to  pay  for  them,  trans- 
ferred and  delivered  them  to  the  defendant,  and  the  latter  promised  the 
vendor  to  pay  for  them ;  it  was  held,  that  this  was  a  substitution  of  a 
new  contract  of  sale,  and  a  new  purchaser  in  lieu  of  the  original  contract 
of  sale,  that  the  original  purchaser  was  discharged  from  all  liability  in 
respect  of  the  goods,  and  his  debt  being  extinguished,  the  promise  was 
not  a  promise  to  be  answerable  for  the  debt  of  another.  (/) 

And  a  contract  or  promise,  although  made  concerning  the  debt  or  de- 
fault of  a  third  party,  may  yet  be  an  original  contract  not  within  the 
statute. 

If  the  plaintiff,  for  example,  has  a  lien  upon  the  goods  and  chattels  of 
his  debtor  in  his  possession,  or  if  he  holds  securities  for  the  payment  of 
his  debt,  and  is  induced  either  to  give  up  his  lien  upon  the  goods  or 
to  part  with  his  securities  upon  the  faith  of  a  promise,  made  by  the  defen- 
dant, to  pay  the  amount  of  the  plaintiff's  claim  thereon,  the  promise  so  made 
is  not  within  the  mischief  intended  to  be  provided  against  by  the  statute 

est  by  novation  and  substitution."    Hodgson  t.  BvUAtr  v.  8teuart,  11  M.  &  W.  857.     12  Law, 

Anderson,  5  D.  &  R.  746,  747  ;  8  B.  &  C.  855,  J.,  rep.  N.  8.  891,  s.  c.    Lane  v.  Burffhurt,  1 

866,  s.  c.    Zrt^y  v.  M'Neile,  4  D.  &  R.  7.     Tay  Ad.  &  E.  N.  S.  937. 

lor  V.  Hilary,  1  C.  M.  &  11.  743  ;  3  Dowl.  461,  («)  Bird  ▼.  Gamtnon,  5  8c.  218 ;  8  Bing.  N. 

8.  c.  C.  888,  s.  c. 

(rf)  Goodman  t.   Chase,  1  B.  &  Aid.  297.  (J)  Browning  v.  SuUlard,  5  Taunt  450. 
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of  fr&ads,  although  the  amount  promised  to  he  paid,  as  the  considera- 
tion or  inducement  for  the  ahandonment  of  the  lien  or  the  surrender  of 
the  securities,  may  be  the  subsisting  debt  of  a  third  party,  due  to  the 
plaintiff,  and  the  performance  of  the  promise  may  have  the  effect  of  dis- 
charging that  debt.  (^) 

Thus,  where  the  plaintiff,  in  his  declaration,  alleged  that  "  the  defendant, 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would 
relinquish  the  possession  of  certain  goods,  which  had  before  then  been 
granted  and  sold  to  him  by  Abbott,  by  a  bill  of  sale,  made  in  considera- 
tion of  122/.  I9s,  6d,,  due  from  Abbott  to  tJie  plaintiff  and  which  goods 
lie  was  about  to  sell  in  satisfaction  of  his  debt,  the  defendant  undertook 
to  pay  him  177/.  \2s.  M.  in  April  then  next ;  it  was  held,  that  this  was 
not  a  promise  to  pay  the  debt  of  another. 

''What  is  this,"  observes  Mansfield,  C.  J.,  "  but  the  case  of  a  man,  who, 
having  the  absolute  uncontrolled  power  of  selling  goods,  refrains,  upon  the 
request  of  another.  This  is  not  a  promise  to  pay  the  debt  of  another 
within  the  meaning  of  the  act.  (h) 

So,  where  the  plaintiff,  holding  securities  for  the  payment  of  a  debt 
due  to  him,  had  parted  with  those  securities,  and  given  up  his  lien  upon 
them,  upon  the  faith  of  a  promise  by  the  defendant,  to  pay  and  satisfy 
the  amount  of  the  plaintiffs  claim  upon  them ;  it  was  held,  fhat  this 
promise  was  not  a  promise  to  be  answerable  for  the  debt  of  another  within 
the  true  intent  and  meaning,  and  the  spirit  of  the  provisions,  of  the  statute 
of  firaods,  but  an  original  independent  contract,  amounting  to  a  purchase 
of  the  securities,  or  of  the  defendant's  interest  therein,  (t) 

And,  where  the  plaintiff  had  distrained  upon  his  tenant  for  rent  in 
arrear,  and  afterwards  delivered  up  the  goods  and  chattels  to  the  defen- 
dants, for  the  use  of  the  tenant  upon  the  faith  of  an  undertaking  signed  by 
the  defendants  in  the  following  terms:  "We,  the  undersigned,  hereby 
agree  and  undertake  to  pay  to  Thomas  Edwards,  (the  plaintiff,)  all  such 
rent  as  shall  appear  to  be  legally  due  to  him  from  Edward  Kelly,  the 
tenant  of  part  of  the  Barton  of  Bame  and  tenement  Bastard  Combe,  up  to 
the  25th  day  of  Dec.  1815 ;"  it  was  held,  that  the  defendants  were  liable 
upon  their  undertaking,  and  that  it  was  not  within  the  mischief  intended 
to  be  provided  against  by  the  statute,  (k)      The   landlord,  having  dis- 

is)  Barker  t.  Birt,  10  H.  &  W.  61.    Haiffh  P.  762. 

T.  Brooh,  10  Ad.  &  B.  309 ;  ib.  835,  s.  c.  in  (*)  Edwards  v.  KeUy,  6  M.  &  S.  204.     WU- 

error.  liams  v.  Leper,  3  Boit.   1887.    Bampton  r. 

(A)  BarreU  t.  Trussell,  4  Taunt.  117.  PaultHe,  12  Moore,  497.    HouldUeh  ▼.  MUne, 

W  MertdfOi  t.  Skort,  Balk.  26.     CatUing  y.  3  Bip.  86;  1  Wm«.  Saund.  211  d.  211  e.  «L 

^M^,  2 £ast,  325.     Walker  y,  TayUrr,  %  C.k  1845. 
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trained  the  goods,  held  them  in  his  hands  as  a  pledge  for  the  rent;  the 
deht  in  respect  of  such  rent  was  for  the  time  suspended,  and  the^  promise 
founded  upon  the  relinquishment  hy  the  landlord  of  his  lien  upon  the 
goods,  was  an  original  independent  contract,  and  not  a  mere  promise  to 
answer  for  the  deht  of  another. 

But  in  these  oases  the  plaintiff  should  so  shape  his  case,  as  not  to  show 
or  admit  in  his  declaration,  or  upon  the  face  of  the  pleadings,  that  there 
is  a  principal  debtor  liable,  and  that  the  promise  of  the  defendant  is  a 
promise  to  pay  that  debt.  (/) 


SECTION  III. 


OF  THE    FORM   AND  REQUISITES  OF  THE  WRITTEN  MEMORANDUM  REQUIRED 
BY   THE    FOURTH   SECTION   OF  THE    STATUTE    OF    FRAUDS. 

The  NOTE  or  memorandum  of  '^  a  special  promise  by  an  executor  or 
culministrator  to  answer  damages  out  of  his  own  estate"  and  of  ''a 
special  promise  to  answer  for  the  d-ebt,  default  or  miscarriage  of  an- 
other** also  of  an  "  agreement  mad^  upon  consideration  of  marriage," 
and  of  a  *'  contract  or  sale  of  lands,  tenements,  and  hereditaments,  or  any 
interest  in  or  concerning  them,"  and  of  an  "  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof"  must 
disclose  the  consideration  for  the  promise  or  agreement.  If  it  purports 
to  be  an  agreement  it  must  disclose  a  mutuality  of  contract  and  obligation 
between  the  parties  to  it,  (a)  if  it  be  a  note  or  memorandum  of  a  promise 
simply,  it  must  express  the  consideration  for  the  promise,  as  well  as  the 
promise  itself;  (b)  and  the  omission  to  state  the  consideration  cannot 
be  supplied  by  oral  testimony  of  its  existence. 

"  One  of  the  cases,"  observes  Bayley,  J.,  "  contained  in  the  fourth 
section  of  the  statute,  is  the  case  of  a  promise  by  an  executor  to  answer 

(0  Clancy  y.  Piffott,  2  Ad.  &  E.  473 ;  4  N.  (a)  Sykes  v.  Dixon,  0  Ad.  &  E.,  695 ;  1  P.  & 

&  M.  496 ;  and  1  H.  &  W.  20,  b.  c     TonUinton  D.  463,  a.  c    Sweet  v.  Lee,  4  Sc.  N.  R.  90. 
V.  GeU,  6  Ad.  &  B.  564  ;  1  N.  &  P.  588,  8.  c.  (6)  JUann  v.  Hnffhes,  7  T.  R.  350,  n.     Wain 

Andrewi  ▼.  Smith,  2  C.  M.  &  R.  631.  v.  WaUers,  5  East,  17. 
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damages  out  of  his  own  estate ;  another  of  a  special  promise  to  answer  for 
the  debt,  default  or  miscarriage  of  another  person.  Now  at  common  law, 
in  order  to  make  a  person  chargeable  in  such  cases,  there  must  be  a  special 
consideration  for  the  promise,  either  moving  to  the  party  promising,  or 
from  the  party  in  whose  favour  the  promise  is  made.  Then  the  statute 
provides  that  a  party  shall  not  maintain  an  action  in  such  cases,  unless 
the  agreement  upon  which  such  action  is  brought,  or  some  memorandum 
or  note  thereof  shall  be  in  writing,  and  I  think,  therefore,  that  that  me- 
morandum must  include  a  statement  of  the  consideration  for  such  agree- 
ment  I  find,  too,  that  the  word  '  agreement '  in  this  clause, 

is  coupled  with  '  contracts  of  marriage,  and  for  the  sale  of  land ;'  now,  in 
those  cases,  it  is  clear  that  the  consideration  must  be  stated ;  for  it  would 
be  a  very  insufficient  agreement  to  say,  '  I  agree  to  sell  A  B  my  lands,' 
vithout  specifying  the  terms  or  the  price,  and  if  those  could  be  supplied 
by  oral  evidence,  we  should  let  in  all  the  mischief  against  which  the 
statute  meant  to  guard,  viz.  of  having  important  parts  of  the  contract 
proved  by  oral  evidence."  (c) 

Of  the  form  and  requisites  of  a  toritten  guarantee. 

All  guarantees,  or  engagements,  or  undertakings  in  writing,  to  become 
responsible  for  the  debts  or  defaults  of  third  parties,  must,  consequently, 
disclose  either  in  express  terms,  or  by  necessary  implication,  the  consider- 
ation^ or  inducement,  for  the  making  or  the  giving  of  them. 

The  plaintiff  brought  an  action  upon  a  written  engagement,  or  guarantee, 
for  the  payment  of  a  debt  of  a  third  person,  signed  by  the  defendant, 
and  expressed  in  the  terms  following  :  "  Messrs.  Wain  and  Co. — I  will 
engage  to  pay  you  by  half-past  four  this  day,  f56/.  and  expenses  on  bill 
of  that  amount  on  Hall ;"  and  proposed  to  call  witnesses  to  explain  the 
cause  of,  and  the  consideration  for,  the  giving  of  this  note ;  but  it  was 
holden,  that  such  evidence  was  totally  inadmissible,  as  it  was  the  object  of 
tko  statute  of  frauds  to  exclude  parol  evidence  of  the  consideration,  as  well 
as  of  the  promise,  {d)  So,  where  the  undertaking  or  engagement  of  the 
defendant  to  pay  a  sum  of  money,  due  from  a  third  party  to  the  plaintiff 
on  a  bill  of  exchange,  was  in  these  words  :  ''  Mr.  Wakefield,  (the  de- 
fendant,) will  engage  to  pay  the  bill  drawn  by  Pitman  in  favour  of  Stephen 
Saonders,  (the  plaintiff;)"  it  was  holden,  that  the  note  or  memorandum 
vas  insufficient,  as  the  consideration  for  the  promise  was  not  stated  or 
shown  in  writing,  (e) 

(«)  BayW  J.,  Saunders  v.  Waididd,  4  B.  &  (d)  Wain  ▼.  Waiters,  5  Bast,  10. 

AkL  901.  (e)  Saunders  v.  Wdlu^idd,  4  B.  &  Aid.  595. 
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The  defendant  had  addressed  a  letter  to  the  plaintiff  in  these  words : 
"  Gentlemen, — Inclosed  I  forward  you  the  hills  drawn  per  J.  T.  Arm- 
strong upon,  and  accepted  hy,  Leonard  Dell,  which  I  douht  not  will  meet 
due  honour,  hut  in  default  thereof,  I  will  see  the  same  paid ;"  and  it  was 
holden,  that  this  letter  was  not  a  sufficient  memorandum  within  the  mean- 
ing of  the  statute,  as  the  consideration  for  the  promise  was  not  stated 
therein.  (/)  And  the  following  letters  were  held  had  and  nugatory  for 
the  same  reason :  "  Sir, — ^I  herehy  agree  to  see  you  paid  within  three 
months  firom  the  date  hereof,  the  amount  of  5/.,  due  to  you  on  account  of 
Mr.  George  Moore,  junr.  of  Sheffield."  {g) 

"  Mr.  B.  H.  Ghace,  of  the  Barhadoes,  about  to  proceed  thither  in  the 
Mary,  having  incurred  an  account  with  you,  amounting  to  49/.  5«.  Od,, 
with  the  understanding  that  he  is  to  transmit  the  amount  to  you  three 
months  after  he  shall  have  arrived  at  Barhadoes,  we  guarantee  his  per- 
formance of  the  said  engagement,  and  in  failure  thereof,  v^e  vrill  be  re- 
sponsible to  you."  (h) 

A  guarantee,  signed  by  the  defendant,  for  the  payment  of  the  debt  and 
costs  in  an  action  against  a  third  party,  in  consideration  of  a  stay  of  fur- 
ther proceedings,  was  in  the  words  following : — 

*'  Bichard  Bidley,  plaintiff,  and  James  Ashdown,  defendant.  We,  the 
undersigned,  jointly  and  severally,  undertake  and  agree  to  pay  G.  C.  Cole, 
gent.,  the  debt  and  full  costs  in  this  action,  provided  on  or  before  the  1st 
January,  1831,  a  sum  of  11/.  lOs,  Sd,,  be  not  paid  to  him,  the  said  6. 
C.  Cole,  at  his  office,  as  the  attorney  for  the  plaintiff;  dated  6th  Nov. 
1830."  In  the  margin  were  the  following  letters  and  figures,  "Debt 
6/.  lU.  llrf.,  C08ts4/.  18*.  4rf.,— 11/.  10*.  3d.;"  and  it  was  held,  that 
this  guarantee  was  within  the  operation  of  the  statute  of  frauds,  and  could 
give  no  right  of  action,  as  the  consideration  was  not  stated  and  set  forth 
upon  the  face  of  it.  (t) 

So,  where  the  defendant,  in  order  to  obtain  a  supply  of  goods  from  one 
Cowring,  who  had  been  bankrupt,  and  had  become  destitute  of  credit, 
wrote  a  letter  to  the  plaintiffs,  who  were  Manchester  warehousemen,  to  the 
following  effect: — "  Gentlemen, — ^To  the  amount  of  100/.  be  pleased  to 
consider  me  as  security  on  Mr.  James  Cowring's  account."  And  the 
plaintiffs,  on  the  faith  of  this  letter,  supplied  Cowring  with  goods  of  the 
value  of  100/. ;  and  Cowring,  having  again  become  bankrupt,  and  unable 

(/)  Hawet  ▼.  Artnstrong,  1  Sc.  661 ;  1  Bing.  (A)  JSUis  v.  Levy,  1  Sc.  669.  n.  (a). 

N.S.  761. 8.  c.  (t)  Cole  t.  Dyer,  1  C.  &  Jer.   461 ;  1  Tyr. 

(ff)  Clancy  ▼.  PiggoU,  2  Ad.  &  E.  473 ;  4  804,  s.  c 
N.&M.  496;  and!  H  &W.  20,b.c. 
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to  pay,  the  plaintiffs  brought  an  action  against  the  defendant,  and  pro- 
duced the  letter  in  evidence,  and  obtained  a  verdict ;  the  court  afterwards 
held  that  the  amount  could  not  be  recovered,  as  the  promise  was  a  promise 
to  answer  for  the  debt  of  another  within  the  statute,  and  there  was  uo 
written  evidence  of  the  consideration,  (k) 

The  construction  that  has  been  put  upon  the  statute,  by  holding  that 
the  consideration  for  the  promise,  or  undertaking,  as  well  as  the  promise 
itself,  must  be  expressed  in  writing,  whether  the  guarantee  be  a  gucurantee 
for  the  payment  of  an  existing  debt,  or  for  the  payment  of  debts  which 
have  no  existence  at  the  time  of  the  making  of  the  guarantee,  but  which 
are  afterwards  contracted  on  the  faith  thereof,  has  probably  been  produc- 
tive of  more  injustice,  mischief,  and  distress,  than  would  have  arisen  from 
all  the  firau^and  perjury  that  the  act  was  intended  to  prevent.  But  the 
rule  of  law,  respecting  the  development  of  the  consideration,  has  been  con- 
siderably relaxed  and  modified  by  recent  decisions.  It  has  been  held  in 
the  case  even  of  guarantees  for  the  payment  of  existing  debts,  that  the 
consideration  need  not  appear  in  express  terms  upon  the  face  of  the  written 
memorandum.  "  It  is  sufficient,  if  the  memorandum  is  so  framed,  that  any 
person  of  ordinary  capacity  must  infer  from  the  perusal  of  it  that  such, 
and  no  other,  was  the  consideration  upon  which  the  undertaking  was 
given.  Not  that  a  mere  conjecture,  however  plausible,  that  the  considera- 
tion stated  in  the  declaration  was  that  intended  by  the  memorandum  would 
be  sufficient  to  satisfy  the  statute :  but  there  must  be  a  well-grounded 
inference  to  be  necessarily  collected  from  the  terms  of  the  memorandum, 
that  the  consideration  stated  in  the  declaration,  and  no  other  than  such 
consideration,  was  intended  by  the  parties  to  be  the  ground  of  the  pro- 
mise." (0 

A  debt  being  due  from  Major  Walsh  to  the  plaintiff,  the  defendant,  who 
was  the  attorney  of  the  Major,  wrote  a  letter  to  the  plaintiff  in  these 
terms: — ''Major  Walsh  being  again  disappointed  in  receiving  remittances, 
and  being  about  to  quit  England,  and  you  expressing  yourself  inconve- 
nienced for  the  money,  I  enclose  you  his  acceptance,  payable  here  at  two 
months.  You  may  put  your  name  to  it  as  drawer,  and  may  safely  pay  it 
avay." — A  bill  drawn  up  in  the  defendant's  hand-writing,  and  accepted 
by  Major  Walsh,  was  enclosed  in  this  letter,  and  the  plaintiff  having  put 
his  name  to  it  as  drawer,  requested  the  defendant  to  put  his  name  upon  it 

(I)  /€iiKii«  T.  Rgynoldt,  6  Moore,  S6 ;  8  B.  (Q  Tindal,  C.  J.,  Ha«et  t.  Armstrong,  1  Sc 

&  B.  14,  1.  c    MarUy  r.  Boothby,  10  Moore,  661 ;   1  Bing.  H.  8.  761,  8.  c     Parke,  B.,  Sen- 

3d5 ;  8  Bing.  107,  s.  c    AUnuU  v.  Ashenden,  iham  v.  Cooptr,  5  M.  &  W.  628.    ffaigk  r. 

6  8e.  N.  R.  127.    BtiUkam  v.  Cooper,  6  M.  &  Brooks,  10  Ad.  A  E.  819,  320. 
W.  621. 
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also ;  but  the  latter,  on  the  26th  of  March,  answered,  "  I  never  put  my 
name  to  bills,  but  /  will  see  it  paid  for  Major  Walsh  ;"  and  the  plaintiff 
then  took  the  bill  and  circulated  it,  and  so  gave  up  and  suspended,  in 
point  of  law,  his  right  of  action  against  the  Major  for  the  space  of  two 
months,  the  time  the  bill  had  to  run ;  and  it  was  held  in  an  action  on  the 
defendant's  undertaking,  that  it  appeared  with  sufficient  certunty  from 
the  bill  and  the  letters,  what  the  consideration  for  it  was,  viz.  *'  the 
forbearance  to  take  proceedings  for  the  recovery  of  the  debt  until  the  bill 
became  due** (m) 

A  letter,  in  the  nature  of  a  guarantee,  in  the  following  terms,  was 
addressed  by  the  defendant  to  the  plaintiff: — "  You  will  be  so  good  as  to 
withdraw  the  promissory  note,  and  I  will  see  you  at  Christmas,  when  you 
shall  receive  from  me  the  amount  of  it^  together  with  the  memorandum  of 
my  son  s,  making  in  the  whole  45/. ;  and  it  was  held  that  the  considera- 
tion, viz.  the  withdrawal  of  the  note,  was  sufficiently  stated^  though  neither 
the  amount  of  the  note,  nor  the  maker's  name,  was  specified.  (») 

And  as  regards  guarantees  given  to  secure  the  future  debts,  or  as  an 
indemnity  against  the  future  defaults  and  miscarriages  of  third  parties,  if 
from  a  fair  and  reasonable  construction  of  the  written  document,  taken  in 
connexion  with  surrounding  circumstances  and  the  situation  of  the  par- 
ties, (o)  it  can  be  gathered  with  certainty  what  the  consideration  was,  the 
guarantee  is  valid  and  effectual,  and  an  action  consequently  may  be  main- 
tained upon  it.  Where  the  guarantee  was  in  this  form,  ''  I  guarantee  the 
payment  of  any  goods  which  J.  Stadt  delivers  to  J.  Nichols/'  it  was  held, 
that  it  sufficiently  appeared  upon  the  face  of  the  writing  itself  what  the 
consideration  was,  viz.  a  future  supply  of  goods  to  Nichols ;  and  that 
when  the  delivery  of  the  goods  took  place,  the  consideration  attached  to 
the  promise,  and  the  defendant  became  Uable  for  the  payment  of  them,  (p) 
And  where  the  guarantee  was,  "  I  undertake  to  pay  to  Mr.  Bobert  Jarvis, 
the  sum  of  6/.  14«.  for  a  suit  of,  ordered  by  Daniel  Page ;"  and  it  appeared 
that  the  plaintiff,  to  whom  the  guarantee  had  been  given,  was  a  sailor,  and 
that  a  suit  of  clothes,  of  the  value  of  6/.  4«.,  had  been  supplied  by  the 
plaintiff  to  Page  subsequently  to  the  giving  of  the  undertaking,  it  was 
held,  that  it  appeared  with  sufficient  certainty  that  the  consideration  was 
the  future  delivery  of  goods  already  ordered,  (q) 

The  defendant  gave  the  following  note  to  the  plaintiffs : — "  I  hereby 


(m)  Bmrn^  t.  f mmu,  7Soott,  687 ;  5  Biog.  (o)  See  poet,  ch.  5,  lec  2.    KeaU  t.  TemvU, 

F.  8.  66i ;  7  Dowl.  P.  0.  630.     Wat»m  ▼.  Moi-  1  B.  &  P.  158. 

keU,  14  Law  J.  Rep.  v.  8.  Bzcheq.  54.  (p)  StatU  v.  LiU,  9  Bait,  348. 

U)  Skartred  -  ^^    '^  "  *"    *"  "  '^'^  -  «  ^  '-    r_^.- _   ...» .      -  .,  . 

&  M.  866,  8.  c. 


(j)  Shortnd€  x.^Chetk,  1  Ad.  &  B.  67  ;  3  N.  (g)  Jarvit  v.  WiUtina,  7'M.  &  W.  410. 
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guarantee  the  present  account  of  Miss  Harriet  Moseley,  due  to  R.  S.  T. 
and  Co.,  (the  plaintiffs,)  of  112/.  4*.  id,,  and  what  she  may  contract 
from  this  date  to  the  30th  of  September  next  ;'*  and  it  was  held,  that  the 
accoant  existing  at  the  time  of  the  giving  of  the  guarantee  might  be  looked 
at,  in  order  to  ascertain  the  nature  of  the  articles  furnished ;  and  that  it 
appeared  with  sufficient  certainty  that  the  consideration  was  a  future  sup- 
ply of  articles  of  a  similar  character  and  description,  (r) 

The  defendant  addressed  the  following  letter  to  the  plaintiffs  : — "  I  do 
hereby  agree  to  become  security  for  Mr.  E.  G.,  now  your  traveller,  in  the 
sum  of  500/.,  for  all  money  he  may  receive  on  your  account ;"  and  it  was 
held,  that  it  appeared  by  necessary  inference  from  the  terms  of  the  written 
instmment,  that  the  consideration  for  the  guarantee  was  the  continuance 
of  the  traveller  in  the  service  of  the  plaintiffs,  {s)  So  again,  where  the 
defendant's  letter  \jq  the  plaintiff  was  in  these  words  : — "  Sir,  I^  the  under- 
signed, do  hereby  agree  to  bind  myself  to  be  security  to  you  for  Mr.  John 
Corcoran,  late  in  the  employ  of  Mr.  J.  Pearson,  of  London  Wall,  for  what- 
eyer,  while  in  your  employ,  you  may  intrust  him  with,  to  the  amount  of 
50/. ;  and  in  case  of  any  default  to  make  the  same  good ;"  it  was  held,  that 
it  appeared  with  sufficient  certainty  on  the  face  of  the  guarantee,  that  the 
consideration  was  a  prospective  employment  of  Corcoran  by  the  plaintiff, 
and  entrusting  him  while  in  his  service."  (/)  And  in  a  more  recent  case, 
where  the  defendant  wrote  as  follows  to  the  plaintiffs : — '*  Gentlemen,  I 
hereby  guarantee  to  you  the  sum  of  250/.,  in  case  Mr.  Paddon,  of,  &c., 
should  default  in  his  capacity  of  agent  and  traveller  to  you;"  it  was 
holden  that  the  consideration,  viz.  the  future  employment  of  Paddon,  was 
disclosed  with  sufficient  certainty  on  the  face  of  the  guarantee.  («/) 

If  a  guarantee  resolves  itself  into  two  distinct  promises  or  undertakings, 
the  one  bad  and  the  other  good,  the  latter  may  be  severed  from  the 
former,  and  may  be  made  to  support  an  action.  Thus,  where  the  de- 
fendant gave  to  the  plaintiffs  the  following  guarantee: — "  Gentlemen,  I 
hereby  undertake  to  secure  to  you  the  payment  of  any  sums  of  money  you 
^te  advanced,  or  may  hereafter  advance,  to  Messrs.  Davenport  and  Co., 
on  their  account  with  you,  commencing  on  the  1st  November,  1831,  not 
exceeding  2,000/. ;  it  was  holden  that  the  latter  part  of  the  guarantee,  to 
secure  j9a«/  advance,  was  invalid,  as  there  was  no  consideration  at  all  to 
support  it,  but  that  the  promise  to  secure  the  payment  oi  future  advances 

(f)  i{wieUT.iroM2«v,  6MooTe,  621;  3  B.&  {t)  Ntwbwryy,  ArmArw^s^^,  ^'^^  509; 

B.  211,  g.  c  6  Bing.  201 ;  Moo.  &  H.  889,  s.  c. 

(i)  H^  y.  CuTi%»,  8  D.  &  R.  62.  («)  JTennafMy  t.  Trdeavan,  5  M.  &  W.  499. 
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was  good,  and  that  the  consideration  for  it  sufficiently  appeared  upon  the 
face  of  the  guarantee,  (x)  The  past  advances  constituted  an  existing  debt, 
and  no  consideration  being  stated  for  the  promise  to  pay  such  debt,  the 
guarantee  as  to  that  was  clearly  bad.  But  if  there  be  a  valid  consideration 
in  point  of  fact,  the  mere  statement  of  it  in  the  past  tense  would  not  inva- 
lidate the  guarantee.  All  that  the  statute  requires  is,  that  the  consideration 
should  be  stated,  it  need  not  be  expressed  in  words  of  form,  or  with  tech- 
nical accuracy,  as  upon  the  face  of  a  declaration. 

The  plaintiff  had  chartered  his  ship  to  one  Livie  for  a  voyage,  at  certain 
agreed  freight,  one  half  of  which  was  to  be  paid  in  cash,  and  the  remain- 
der by  an  "  approved  hill"    The  voyage  was  performed,  and  the  freight 
earned,    and  half  was  paid  in   cash,   and  the  plaintiff  demanded  the 
"  approved  bill"  and  thereupon  the  defendants,  in  consideration  that  the 
plaintiff  would  take  Livie's  acceptance  of  a  bill  in  payment  of  the  residue 
of  the  freight,  promised  the  plaintiff  to  be  answerable  to  him  for  the 
amount  of  such  acceptance,  if  the  bill  should  not  be  paid  when  due ;  and 
as  a  security  to  the  plaintiff  for  the  performance  of  his  contract,  he  handed 
him  the  following  letter : — "  Sir,  Mr.  Livie  having  chartered  your  ship 
to  bring  a  cargo  of  timber,  &;c.,  and  the  same  being  landed  to  the  char- 
terer, and  he  having  pa^^d  you  one-half  of  the  freight,  and  given  you  his 
acceptance  for  the  remaining  half  at  four  months'  date,  I  engage  to  be 
accountable  to  you  for  the  amount  of  the  said  acceptance,  should  it  be  not 
paid  when  due ;  and  the  court  held  that  the  consideration  was  sufficiently 
stated,  though  it  appeared  on  the  face  of  the  guarantee  to  be  a  pasi  consi- 
deration, (y)     It  had  been  agreed  in  this  case  that  the  guarantee  should  be 
given  by  the  defendant    before  the   bill  was  drawn,  and    the  plaintiff 
had  taken  the  acceptance  at  the  express  request  of  the  defendant,  and  in 
consideration  of  the  guarantee  given  by  the  latter.     The  transaction  had 
been  settled  and  agreed  upon  before  the  guarantee  was  written,  and  it  was 
consequently  inadvertently  described  in  the  past  tense,  the  circumstances 
leading  to  and  inducing  the  promise  being  omitted. 

By  bringing  such  a  guarantee  or  undertaking  into  contact  with  the 
objects  and  circumstances  to  which  it  refers,  {z)  the  consideration  appears 
with  certainty,  and  is  sufficiently  stated  in  writing  to  satisfy  the  statute  of 

(x)  Raikes  y.  Todd,  1  P.  &  D.  138  ;  8  Ad.  &  contract  as  stated  in  the  declaration. 
B.  846,  B.  c.     Wood  y.  Benson,  2  G.  &  J.  94.  (y)  Pace  v.  Marsh,  8  Moore,  59.     Boehm  t. 

In  Ckater  t.  Beeket  and  Thomas  v.  WUliams^  Campbeli,  3  Moore,  15,    Sheiton  v.  James,  13 

the  declaration  stated  the  entire  promise,  as  well  Law  J.,  n.  s.  ;  Q.  B.  90.    Jarvis  y.    Wiikins 

that  part  which  was  yoid,  as  that  which  was  7  M.  &  W.  4io. 
good ;  and  there  was  a  £ulnre  of  the  proof  of  the  (s)  Post,  ch.  5. 
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Frauds,  although  inartificially  expressed  according  to  the  rules  of  plead- 
ing, (a)  In  drawing  a  declaration  upon  it,  care  of  course  must  he  taken 
not  to  set  it  out  literally,  so  as  to  show  em  executed  consideration  upon 
the  record. 

A  guarantee  in  the  following  form  was  given  hy  the  defendant  to  the 
plaintiff: — "  In  consideration  of  your  bein^  in  advance  to  Messrs.  John 
Lees  and  Co.  in  the  sum  of  10,000/.  for  the  purchase  of  cotton,  I  do 
hereby  give  you  my  guarantee  for  that  amount,  say  (10,000/.)  on  their 
behalf;  and  it  was  held,  that  whether  the  consideration,  "  your  beinp  in 
advance,"  was,  or  was  not,  a  good  consideration,  depended  upon  the 
transaction  to  which  the  guarantee  referred.  '^  Being  in  advance  does  not 
necessarily  mean,"  observes  Denman,  G.  J.,  *'  that  the  plaintiff  was  in 
advance  at  the  time  of  the  giving  of  the  guarantee.  It  may  have  been 
intended  as  prospective.  If  the  phrase  had  been,  *  in  consideration  of 
your  becoming  in  advance,'  or  *  on  condition  of  your  being  in  advance,' 
such  would  have  been  the  clear  import.*'  ..."  In  the  opinion  of 
all  the  court,"  observes  Lord  Abinger,  in  pronouncing  the  judgment  of 
the  Court  of  Exchequer  Chamber,  ''  there  was  in  the  guarantee  an  ambi- 
guity that  might  be  explained  by  evidence,  so  as  to  make  it  a  valid 
contract."  {b) 

If  any  consideration  is  stated  upon  the  face  of  the  guarantee,  the  court 
will  not  take  notice  of  its  inadequacy. 

A  guarantee  drawn  up  in  the  following  terms  was  handed  to  the 
plaintiff: — "  I  hereby  guarantee  to  you  the  payment  of  the  proceeds  of  the 
goods  you  have  consigned  to  my  brother,  John  Tooth,  of  Sydney,  and 
also  of  any  future  shipments  you  may  make  to  him,  in  consideration  of 
the  sum  of  2«.  M.  paid  to  me,  which  I  hereby  acknowledge  to  have 
received;"  and  it  was  held^hat  the  pecuniary  consideration  stated  on  the 
&ce  of  the  guarantee  was  sufficient,  {c) 

Care  must  be  taken  in  all  cases  to  mark  the  distinction  between  a  con- 
summate and  perfect  guarantee,  and  a  mere  proposal^  or  q^er,  or  tender 
of  a  guarantee,  which  must  be  accepted,  and  the  acceptance  notified  to 
the  maker,  and  his  final  assent  to  the  engagement  be  obtained,  ere  it  can 
become  a  perfect  and  conclusive  contract. 

The  defendant  wrote  a  letter  to  the  plaintiffs  to  the  following  effect : — 
"  Gentlemen, — ^As  I  understand  Messrs.  Anderson  and  Co.  have  given  you 
an  order  for  rigging,  &c.,  which  will  amount  to  about  4,000/.,  I  can  assure 

(a)  Payne  ▼.  Wilton,  7  B.  &  G.  423.     Wal-  v.  Haigh,  ib.  334,  b.  c.  in  error.     As  to  continu- 

<of»  ^.  Matbell,  2  Dowl.  &  Low.  410 ;  13  M.  &  ing  guarantees,  see  poet^  ch.  5,  §  2. 
^'  73,  •.€,  (c)  Dutchman  v.  Tooth,  7  Sc.  710. 

(6)^atyAT.SmMb,10Ad.&E.319.  Brooh 
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you,  from  what  I  know  of  their  honour  and  probity,  you  will  be  perfectly 
safe  in  crediting  them  to  that  amount;  indeed  /  have  no  objection  to 
guarantee  you  against  any  loss  from  giving  them   this  credit."     This 
letter  was  given  by  the  defendant  to  Anderson  and  Co.,  who  handed  it 
over  to  the  plaintiffs^  and  the  latter  thereupon  furnished  the  rigging  and 
other  articles,  and  being  unable  to  procure  payment  fnnn  Anderson  and 
Co.,  they  brought  an  action  against  the  defendant  upon  the  letter,  treating 
it  as  a  guarantee ;  but  it  was  held  that  the  letter  did  not  import  a  perfect 
and  conclusive  guarantee,  but  only  a  proposition  tending  to  a  guarantee, 
that  the  words,  "  I  have  no  objection  to  guarantee  you  against  any  loss 
from  giving  them  this  credit,*'  merely  meant,  that  if  an  application  was 
made  to  the  defendant  he  would  guarantee ;  that  it  was  a  mere  overture  or 
offer  on  his  part,  and  that  if  the  plaintiffs  had  accepted  it,  and  intended  to 
treat  it  as  a  guarantee,  they  ought  to  have  given  notice  to  the  defendant 
that  they  had  accepted  it,  and  intended  so  to  regard  it ;  or  that  there 
should  have  been  some  subsequent  consent  on  the  part  of  the  plaintiff  to 
convert  that  which  was  a  mere  proposal  or  offer,  into  a  conclosive  and 
absolute  engagement,  (d)     So,  where  an  action  was  brought  upon  a  letter, 
addressed  to  the  plaintiffs  in  the  following  terms : — "  Gentlemen, — ^Mr. 
France  informs  me  that  you  are  about  publishing  an  arithmetic  for  him 
and  another  person,  and  I  have  no  objection  to  being  answerable  as  far  as 
60/.     For  my  reference,  apply  to  Messrs.  Brooke  and  Co.  of  this  place ;" 
which  letter  had  been  signed  by  the  defendant,  and  given  to  Mr.  Brooke, 
and  forwarded  by  him  to  the  plaintiffs,  who  proceeded  with  the  publication 
without  ever  communicating  with  the  defendant;   it  was  held  that  the 
transaction  "  could  not  be  tortured  into  a  consummate  and  perfect  con- 
tract ;"  that  it  was  a  mere  offer  or  proposal,  requiring  an  answer,  and  that 
as  the  plaintiffs  had  not  communicated  their  acceptance   of  it   to   the 
defendant  before  they  proceeded  to  act  upon  it,  they  could  not  treat  it  as 
an  absolute  and  conclusive  engagement,  capable  of  sustaining  an  action, 
and  they  were  therefore  nonsuited,  {e) 

Contracts  for  the  sale  and  purchase  o/lasd  or  realty. 

The  language  of  the  fourth  section  of  the  Statute  of  Frauds  relating  to 
contracts  for  the  sale  and  purchase  of  land,  and  interests  therein,  differs 
materially  from  the  seventeenth  section  relating  to  the  sale  of  goods  and 
chattels.     The  former  section  enacts,   tliat  no  action  shall  be   brought 

(d)  M'lver  V.  Richardion,  1  M  &  S.  657.       Gale,  11  ;  5  Tyr.  416,  b.  c.    Ai  to   when  ex- 
Oannt  v.  HiUf  1  Stark.  10.  pressions  in  a  letter  amount  to  an  abaolute  gua- 

(«)  MorUy  ▼.  Tinkler,  1  C.  M.  &  E.  692  ;  1      ranteo,  sec  Jonet  v.  WiUiaiM,  7  M.  &  W.  493. 
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whereby  to  charge  any  person  upon  any  contract  for  the  sale  of  lands^  &c., 
''  unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof  shall  be  in  writing,  signed  by  the  party  to  be 
charged/'  or  his  agent,  ftc. ;  whilst  the  latter  section  declares,  that  no 
contract  for  the  sale  of  goods  and  chattels  of  the  value  of  10/.  sterling  and 
upwards,  '^  shall  be  allowed  to  be  goody*  unless  there  has  been  a  part 
payment^  or  part  acceptance,  or  earnest,  or  unless  there  be  '^  some  note  or 
memorandum  in  writing  of  the  bargain^  signed  by  the  party/'  &c.,  or  his 
agent 

The  note  or  memorandum  of  the  **  agreement  for  the  sale  and  pur- 
chase of  lands,  tenements,  or  hereditaments,  or  of  any  interest  in  or  con- 
cerning them,"  need  not  be  drawn  up  in  technical  language,  or  in  words 
of  form,  but  there  must  be  written  evidence  of  an  "  aggregatio  mentium" 
or  mutual  agreement,  on  the  part  of  the  vendor  and  purchaser  to  sell 
and  to  buy  (/) ;  and  both  the  subject  matter  of  the  sale  and  the  price  to 
be  paid  for  it,  must  be  specified.  More  fulness  and  particularity  are 
required  in  the  written  evidence  of  the  special  promises  and  agreements 
included  in  Olq  fourth  section,  than  of  the  bargain  made  on  a  sale  of  goods, 
within  the  seventeenth  section  of  the  statute,  {g) 

The  requisite  written  evidence  of  the  contract  may  be  established  as  in 
the  case  of  contracts  for  the  sale  and  purchase  of  goods  through  the  me- 
dium of  letters  and  separate  documents,  containing  references  to  each 
other.  Any  printed  papers  or  communications  in  writing  which  may  have 
passed  between  the  parties,  forming  on  the  face  of  them  part  of  one  con- 
nected transaction,  may  be  incorporated  and  construed  together,  and  made 
to  establish  the  requisite  written  evidence  of  an  ''  agreement,"  {h)  or  of 
the  consideration  for  a  guarantee  or  other  special  promise  within  the  fourth 
section  of  the  statute.  (>)  But  the  agreement,  or  the  consideration  for  the 
promise,  must  appear  upon  the  face  of  the  written  instruments  themselves, 
when  placed  in  juxtaposition,  and  cannot  be  established  in  any  way 
through  the  medium  of  oral  testimony,  {k) 

In  the  Institutes  it  is  observed,  that  contracts  of  purchase  and  sale 
being  established  by  '*  consent  alone,"  may  be  entered  into  by  absent 
parties  through  the  medium  of  letters  or  messengers ;  but  that  in  all  con- 

(/)  See  ante,  ch.  2,  see.  2,  as  to  oontiBcts  wird,  2  Sc.  N.  E.  670.  How€  v.  Booth,  4  Sc. 
founded  upon  mntoal  promiaes,  and  a  mutuality      N.  B.  526,  569. 

ig)  Bayley,  J.,  Sawnden  t.  Wdk^fidd,  4  B.  ^  ,  , , 

&  Aid.  601.    Hugha  t.  Parker,  8  M.  &  W.  2  ;  1  Bing.  4,  s.  c    Sandilands  y.  Marth,  2  B. 

247.    Hubert  v.  Turner,  4  Sc.  N.  R.  605, 508.  &  Aid.  680.    Jones  v.  WiUiatM,  7  M.  &  W. 

(A)  Bird  ▼.  Blom,  2  Ventx.  361.     DobeU  v.  499. 
B^tekmeon,  8  Ad.  &  B.  356.    BicfMni*  ▼.  Hay-  {Jt)  Post,  ch.  5,  8.  2. 

12 


(*)  Moore  ▼.  Hart,  1  Vcm.  110.    Coe  v.  D^f" 
fM,  7  Mooie,  252.    Biead  v.  Liddard,  8  Moore, 
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tracts  by  consent  the  parties  mast  be  bound  to  each  other  mutually ;  and 
that  it  is  always  necessary  in  the  case  of  contracts  of  purchase  and  sale, 
that  the  price  should  be  agreed  upon,  for  until  that  is  settled  there  can  be 
no  contract.     "  The  price,"  it  is  said,  "  ought  to  be  certain.    Formerly, 
when  it  was  agreed  that  a  thing  should  be  sold  at  a  price  to  be  determined 
by  a  third  party,  it  was  doubted  whether  the  sale  was  good  or  not.    But  we 
have  decreed  that  a  contract  of  sale  entered  into  upon  such  terms  shall 
Stand  good ;  so  that  if  the  person  appointed  fixes  the  price,  such  pnce 
must  be  paid,  and  the  thing  sold,  delivered,  and  the  contract  of  sale  con- 
summated and  accomplished ;  otherwise  the  buyer  shall  have  an  action 
against  the  seller,  or  the  seller  against  the  buyer.    But  if  the  person 
appointed  to  fix  the  price  either  refiises  or  is  unable  to  do  it,  the  sale 
comes  to  nothing,  for  want  of  an  ascertainment  of  the  price.  (/) 

Any  misdescription  of  the  estate  or  interest  bargained  for,  and  agreed 
to  be  purchased  and  sold,  or  of  the  nature,  or  situation,  or  extent  of  the 
property  in  a  material  and  substantial  point,  so  far  affecting  the  subject 
matter  of  the  contract,  that  it  may  reasonably  be  supposed  that  but  for 
such  misdescription,  the  contract  would  never  have  been  made,  at  once 
releases  the  purchaser  from  the  bargain.     And  if  the  conditions  and  par- 
ticulars of  sale  provide  that  errors  and  mistatements  shall  not  vitiate  the 
sale,  but  that  an  abatement  shall  be  made  in  the  purchase  money,  by  way 
of  compensation,  the  provision  will  extend  only  to  unintentional  errors 
and  mistatements  in  matters  of  detail,  not  materially  altering  the  nature  of 
the  subject  matter  of  the  contract  itself;  (m)  for  no  man  is  bound  to  take 
an  estate  or  interest  essentially  different  from  that  which  he   agreed  to 
purchase,  (n) 

If  an  estate  be  sold  by  auction  in  distinct  and  independent  lots  at 
separate  prices,  it  has  been  held,  that  a  separate  contract  is  created  as  to 
each  lot.  (o)  But  it  is  otherwise,  if  a  contract  be  made  for  the  purchase 
of  several  lots  at  an  aggregate  price  ;  (p)  or  if  the  several  lots  be  so  con- 
nected together  that  the  possession  of  all  is  essential  to  the  use  and  en- 
joyment of  any  one  or  more  of  them,  and  they  have  consequently  been 
purchased  by  the  vendee  as  one  property,  (y) 


(0  JuMtiniani  Institat  Lib.  iii.,  tit  28.  />< 
Obliffotumilnu  ex  consenw,  tit.  24.  De  emp- 
Hone  et  vendtHone,  §  1.  De  pretio  certo,  vel 
ineertOf  vel  in  arbiirium  cUienum  coUato,  See 
hIbo  §  2.  In  quibns  pietium  oonnBtat  Elmore 
T.  KxnfftcoU,  8  D.  &  E.  848 ;  6  B.  &  C.  588,  b.  c. 
HoadUy  y.  Madaine,  4  M.  &  Sc.  840 ;  10  Bing. 
482,  8.  c. 

(m)  Fltffht  Y.  Booth,  1  Bing.  N.  8.  877;  1 
Sc.  190,  B.  c.     Dykes  v.  BlaJte,  4  Bing.  N.  8. 


468 ;  6  6c.  820,  b.  c. 

{n)  Fairer  y.  JViffkiing€Ue,2'R«p  640.  Jonm 
Y.  Edfuy,  8  Oampb.  286. 

(o)  Emerton  y.  Heelit,  2  Taunt.  38.  James 
Y.  Shore,  1  Stark,  426.  Roots  y.  Zord  Zhrmer, 
4  B.  &  Ad.  77. 

ip)  Dykes  y.  Blake,  4  Bing.  N.  S.  463;  6 
6c.  820,  B.e. 

iq)  Chambers  y.  Or^EtAf,  1  BBp.  Oih»on  v. 
Spurrier,  2   Peake,  N.  P.   C.  49.       JBoyer  ▼• 
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Of  ike  signature  to  the  $nemorandum.^~The  fourth  as  well  as  the 
seventeenth  section  of  the  statute  of  frauds,  requires  the'  note  or  memo- 
randum to  be  signed  only  by  "  the  party  to  be  charged."  The  signature 
of  the  paity  seeking  to  enforce  the  contract,  consequently,  is  not  ne- 
cessary, (r) 

If  a  man  writes  his  name  in  the  first  person,  as  ''  I,  James  Crockford, 
agree,  &c.,"  this  is  a  sufficient  signature.  («)  So,  if  he  writes  his  name 
against  an  entry  or  memorandum  in  a  book  or  ledger,  or  indorses  his 
name  on  printed  particulars  of  sale,  printed  handbills,  or  printed  descrip- 
dons,  this  is  a  sufficient  signature,  and  the  name  may,  as  previously 
mentioned,  be  written  in  pencil  as  well  as  in  ink.  {t) 

A  man  may  sign  also  by  his  initials  or  by  his  mark,(tf)  and  it  is  quite 
immaterial  upon  what  part  of  the  paper  the  mark  or  signature  is  to  be 
foand.  *'  The  cases  have  decided  that  although  the  signature  be  in  the 
beginning  or  the  middle  of  the  instrument,  it  is  as  binding  as  if  placed 
at  the  foot  of  it,  the  question  being  always  open  to  the  jury,  whether  the 
party  having  regularly  signed  it  at  the  foot  meant  to  be  bound  by  it  as  it 
stood,  or  whether  it  was  left  so  unsigned,  because  he  refused  to  complete 
it.  (x)  But  the  signature,  wherever  placed,  must,  of  course,  be  made  with 
a  yiew  of  authenticating  the  document  as  a  concluded  contract,  and  not 
with  a  view  merely  of  altering  or  settling  a  draft,  or  approving  of  proposi- 
lions  and  proposal  not  finally  arranged  and  decided  upon,  (y) 

Signature  by  agents, — The  authority  of  the  agent  to  sign  and  execute 
the  leases,  assignments,  and  surrenders,  mentioned  in  the  first  and  third 
sections  of  the  statute  of  frauds,  must  now  be  constituted  by  writing  under 

SEAL,  (z) 

The  fourth  and  seventeenth  sections  of  the  statute  respecting  contracts 
for  the  purchase  and  sale  of  lands,  or  of  some  estate  or  interest  therein, 
to  be  created  or  transferred  at  a  ftiture  period,  and  not  passing  any  imme- 
diate estate,  promises  by  executors  and  administrators,  to  be  answerable 
out  of  their  own  estates,  promises  to  answer  for  the  debt  or  default  of 
another,  agreements  in  consideration  of  marriage,  agreements  not  to  be 
performed- within  a  year,  and  contracts  for  the  sale  of  goods  and  chattels, 

BiaehceUj  S  Anitr.  657  :  Sy^  Vend.  &  Fnr.  i.  («)  Best,  C.  J ,  Hubert  y.  Mortau,  12  Moore^ 

p.  617.  219.     PhiUimort  y.   Barry,  3  N.  &  P.  228, 

(r)  LaytKoarp  ▼.  Bryant,  2  Bing.  N.  S.  785,  1  Gampb.  518,  ■.   c       Baler  t.  DenAng,  8 

8  Sc  288. 8.  c     Tlwm  t.  KempeUr^  5  Tannt.  Ad.  &  B.  94.    Hyde  y.  Johnton,  2  Bing.  M.  S. 

788.  780. 

(«)  Knighi  y.  Crodford,  1  Ssp.  190.    Taylor  (x)  Lord  Abinger,  0.  B.,/oAnj<my.  Dodgton,, 

y.  Dehbifu,  1  Str.  899.    Saunderson  y.  Jackson,  2  M.  «Sc  W.  659. 

2  B.  &  P.  289.  iy)  Sugd.  Vend,  and  Purch.  1 59—179. 

(0  Geary  y.  Pkysick,  5  B.  &  C.  234  ;  7  D.  &  («)  7  &  8  Vic.  c  76,  post,  cli.  9,  sec  1,  Pmk- 

B.  653,  s.  c.    Jeffery  y.  WaUon,  1  Stark,  267.  oipal  and  Agent. 


118  AUTHENTICATION   AND   ESTABLISHMENT  OF   CONTRACTS. 

do  not  render  it  necessary  that  the  agent  should  obtain  his  authority  by 
any  written  instrument.  It  has  been  holden,  consequently,  with  regard 
to  these  contracts  and  promises,  that  the  name  of  the  party  sought  to  be 
charged,  printed  by  a  printer  in  particulaES  of  sale,  or  any  other  printed 
paper  embodying  the  terms  of  the  contract,  may  be  a  signature  by  "  a 
person  lawfully  authorised,"  within  the  meaning  of  the  statute.  If  the 
party  has  recognised  and  adopted  his  printed  name  or  signature,  if  he  has 
sanctioned  or  permitted  the  distribution  of  printed  handbills,  or  printed 
particulars  of  sale,  in  which  his  name  appears,  there  has  been  a  signature 
by  an  agent  duly  authorised,  upon  the  principle  that  the  subsequent  sanc- 
tion or  adoption  of  the  printed  name  or  signature  is  equivalent  to  an 
antecedent  authority  to  the  printer  to  print  it.  (a)  But  the  mere  introduc- 
tion of  a  name  into  a  written  or  printed  paper  unrecognised  by  the 
party,  and  not  brought  home  to  him  as  having  been  written  or  printed  by 
his  authority,  is,  of  course,  no  signature  within  the  meaning  of  the 
statute,  (b) 

An  auctioneer  effecting  a  sale  by  auction,  or  an  auctioneer's  clerk  taking 
down  the  biddings,  is  the  authorised  agent  of  the  vendor  and  purchaser, 
enabled  to  sign  for  both  or  either  of  the  parties,  so  as  to  satisfy  the 
statute  of  frauds  ;{c)  but  neither  of  the  contracting  parties  themselves  can 
be  the  agent  of  the  other  for  such  a  purpose ;  (d)  nor  can  a  mere  clerk  or 
traveller  of  one  party  be  an  agent  to  bind  the  other,  unless  it  be  shown 
that  he  has  received  specific  and  express  authority  so  to  do.  (e) 
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OF  STAMPS  ON   CONTRACTS. 

By  various  acts  of  parliament  made  for  the  purpose  of  increasing  the 
revenue  of  the  country,  it  has  been  enacted,  that  "  every  skin,  or  piece  of 

(a)  Schneider  v.  Norrit,  2  M.  &  S.288.  Mcui-  memm  ▼.  ffeelis,  2  Taunt  88.     White  T.  Proe- 

lean  v.  Dunn,  1  M.  &  P.  766.      Saunderson  v.  tor,  4  Taunt  209  ;  Suffd.  Vend.  188  —191. 

Jackion,  2  B.  &  P.  238.  (d)  Wright  t.  Dannah,  2  Campb.  203. 

(6)  HtAert  v.  Turner,  4  Sc  N.  R.  606.  (e)  Orakam  y.  Muston,  7  8c.  769.     Oraham 

{c)  Hinde  y.  Whikhotue,  7  Sast,  568.    Sm-  v.  FretweU,  4  Sc.  N.  B.  26. 
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vellom,  or  parchment,  or  sheet,  or  piece  of  paper,"  upon  which  certain 
classes  and  descriptions  of  deeds,  agreements,  bills  of  exchange,  promis- 
sory notes,  and  receipts  are  ingrossed,  written,  or  printed,  shall  be  charged 
with  certain  duties,  and  be  marked  with  certain  stamps,  and  shall  not  be 
pleaded  or  given  in  evidence  in  any  court,  or  be  admitted  in  any  court  to 
be  good,  useful,  or  available  in  law  or  equity,  unless  the  same  be  duly 
stamped  in  manner  therein  mentioned. 

These  statutes  do  not  require  any  description  of  contract  to  be  reduced 
into  writing  for  the  purpose  of  being  stamped ;  they  simply  provide  that 
when  expressed  in  writing,  the  paper^  parchment,  or  vellum  upon  which 
the  contract  is  written,  shall  not  be  received  in  evidence  or  have  any  legal 
force  or  validity,  unless  a  stamp  of  a  specified  value  and  amount  has  been 
affixed  to  it. 

Stamps  on  deeds. — Some  of  the  provisions  of  the  various  statutes  im- 
posing stamps  on  deeds  have  been  shortly  referred  to  in  a  previous 
chapter,  (a) 

By  the  last  general  stamp  act,  (55  Oeo.  3,  c,  184,)  which  regulates 
the  €ui  valorem  stamp  upon  bonds,  {b)  conveyances;  (c)  grants,  leases, (r^) 
assignments,  and  surrender  of  leases,  {e)  mortgages^  (/)  assignments 
and  transfers  of  mortgages,  {g)  indorsements  on  mortgage  deeds,  de- 
clarations of  trust,  (A)  deeds  of  partition,  assigimients,  bills  of  sale,  (t) 
and  almost  every  class  and  description  of  contract  under  seal,  and  on 
all  attested  and  authenticated  copies,  {k)  extracts,  and  memorials  oi 
deeds,  according  to  the  provision  of  a  schedule  thereto  annexed,  it  is 
enacted  that  every  ''  deed  of  any  kind  whatever,  not  otherwise  charged  in 
this  schedule,  nor  expressly  exempted  firom  all  stamp  duty,"  shall  be 
stamped  with  a  1/.  1 5«.  stamp.  ''  And  where  the  same,  together  with  any 
schedule,  receipt,  or  other  matter  put  or  endorsed  thereon,  or  annexed 
th^eto,  shall  contain  2,160  words  or  upwards,  then  for  every  entire 
quantity  of  1,080  words  contained  therein,  over  and  above  the  first  1,080 
words,  a  further  progressive  duty  of  1/.  5«."  (/)  There  is,  then,  an  exemp- 
tion from  all  duty  in  favour  of  contracts  made  ''for  promoting  the  resi- 
dence of  the  parochial  clergy,  by  making  provision  for  building,  repairing, 

(a)  Ante  p.  11.  (ir)  AtluUd  copies  of  deeds  must  be  stamped 

b)  7  H.  &  W.  590.  before  they  can  be  given  in  evidence,  bat  an  un- 

[tf)  2  Ad.  &  E.  N.  S.  321.  attested  copy  may  be  read  without  a  stamp,  when 

(<l)  12  M.  &  W.  401 ;  2  Bsp.  695.  the  original  is  in   the   hands   of  the   opposite 

Xt)  11  Ad.  &  S.  796.  party,  and  he  has   refused  to  produce  it  after 

(/)  11  H.&  W.  561 ;  4  Ad.  &  E.  N.  S.  475.       notice.     BraythwodU  v.  Hitchcock,  10  M.  &.  W. 

{g)  8  Ad.  &  E.  248 ;  4  Ad.  &  £.  N.  S.  615.  494. 

(A)  11  M.  &  W.  812.  (/)  See  the  general  exemption  at  the  end  of 

(t>  5 IL  &  8.  228 ;  12  East,  471.  P^irt  I.,  of  the  Schedule. 
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or  ptirchasing  houses  and  other  buildings,  for  the  use  of  their  benefices, 
also  relating  to  the  sale  and  redemption  of  the  land-tax,  and  all  transfers 
of  shares  in  the  funds,  leases,  conTeyances,  and  other  instruments  relat- 
ing to  the  land  revenues  of  the  crown,  and  all  contracts  relating  to  the 
transportation  of  convicts,  (m) 

Bills  of  exchange^  drafts  y  or  orders  for  the  payment  of  money. 

The  amount  of  stamp  duty  on  bills  of  exchange,  drafts,  or  orders  for 
the  payment  of  money,  is  regulated  by  the  several  amounts  of  such  bills, 
drafts,  or  notes,  and  the  time  they  have  to  run.  It  is  provided  in  the 
schedule  of  the  act,  that  e^ry  inland  bill,  draft,  or  order  for  the  payment 
of  money,  weekly,  monthly,  or  at  any  other  stated  period,  if  made  payable 
to  "  die  bearer,"  or  to  "  order,"  or  if  delivered  to  the  payee  or  some  person 
on  his  or  her  behalf,  where  the  total  amount  of  the  money  thereby  made 
payable,  shall  be  specified  therein,  or  can  be  ascertained  therefrom,  shall 
be  charged  with  the  same  duty,  as  on  a  bill  payable  to  bearer  or  order  on 
demand,  for  a  sum  equal  to  such  total  amount;  but  where  the  total 
amount  of  money  thereby  made  payable  shall  be  indefinite,  the  same 
duty  as  on  a  bill  on  demand  for  the  sum  therein  expressed  only.  And  it 
is  provided  and  enacted,  that  all  drafts  or  orders  for  the  payment  of 
any  sum  of  money  by  a  bill  or  promissory  note,  or  for  the  delivery  of  any 
such  bill  or  note  in  payment  or  satisfaction  of  any  sum  of  money ;  where 
such  drafts  or  orders  shall  require  the  payment  or  delivery  to  be  made  to 
the  bearer  or  to  order,  or  shall  be  delivered  to  the  payee,  or  some  per- 
son on  his  or  her  behalf,  and  also  all  receipts  given  by  any  banker  or 
bankers,  or  other  person  or  persons,  for  money  received,  which  shall  en 
title,  or  be  intended  to  entitle,  the  person  or  persons  paying  the  money, 
or  bearer  of  such  receipts,  to  receive  the  like  sum  from  any  third  person 
or  persons,  shall  be  deemed,  and  taken  to  be  bills,  drafts,  or  orders 
for  the  payment  of  money,  within  the  meaning  of  the  act.  Also  all  bills, 
drafts,  or  orders  for  the  payment  of  any  sum  of  money  out  of  any  parti- 
cular fund,  which  may  or  may  not  be  available,  or  upon  any  condition  or 
contingency  which  may  or  may  not  be  performed  or  happen,  if  the  same 
shall  be  made  payable  to  the  bearer,  or  to  order,  or  if  the  same  shall  be  de- 
livered to  the  payee,  or  some  person  on  his  or  her  behalf  There  is,  then, 
an  express  exemption  from  all  duty  in  favour  of  drafts  or  orders  for  the 
payment  of  money  to  the  bearer  on  demand,  drawn  upon  any  banker,  or 
person  acting  as   such,  {n)  residing  or  transacting  business  within  ten 

(m)  For  the  several  raUi  of  d\Uy  chai^geaUe       3,  cap.  184. 
upon  YuiouB  GontracU,  see  the  ichediile  55  Geo.  {%)  CastUman  y.  Ray,  2  B.  &  P.  SSS ;  txparU 
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(now  fifteen)  miles  {o)  of  the  place  where  such  drafts  or  orders  shall  be 
issued,  provided  such  place  (p)  shall  be  specified  in  such  drafts  or  orders, 
and  the  same  shall  bear  date  on  or  before  the  day  on  which  they  shall 
be  issued ;  (q)  and  provided  the  same  do  not  direct  the  payment  to  be 
made  by  bills  or  promissory  notes.  Also  in  favour  of  bills  of  exchange, 
or  bank  post  bills,  issued  by  the  Governor  and  Company  of  the  Bank 
of  England,  and  certain  specified  bills  and  orders  for  the  payment  of  money 
in  and  about  the  public  service. 

It  was  the  object  of  the  legislature  to  treat  as  promissory  notes  and 
bills  of  exchange,  and  to  subject  to  stamp  duty  all  such  drafts  and  orders 
OS  being  payable  on  a  contingency,  or  out  of  a  particular  fund,  would 
not  otherwise,  in  strictness  of  law,  have  fallen  under  that  denomina- 
tion, (r) 

A  letter  from  F.  and  Co.  to  their  correspondents,  requesting  them  to  pay 
to  H.  and  Co.^  or  their  order  out  of  the  first  proceeds  of  goods  in  their  hands, 
the  sum  of  600/.,  and  charge  the  same  to  their  account,  was  held  to  require 
an  ad  valorem  stamp  as  a  bill  of  exchange.  Such  a  letter  cannot  be 
given  in  evidence  under  an  agreement  stamp,  {s) 

In  determining  whether  an  order  for  the  payment  of  money  is  a  bill 
of  exchange  within  the  meaning  of,  or  according  to  the  definition  given 
by,  the  act,  the  first  thing  to  be  determined  is  whether  it  is  an  order  for 
the  payment  of  a  sum  certain  on  which  the  duty  can  attach,  and  the  next, 
whether  it  is  made  payable  to  the  bearer,  or  to  order y  or  has  been  deli- 
vered to  t fie  payee,  or  to  some  person  on  hts  behalf. 

With  regard  to  the  first  point,  it  will  be  observed  that  the  duty  is 
imposed  on  the  money  directed  to  be  paid  by  such  order  whenever  the 
"  total  amount*'  of  such  money  "  shall  be  specified  therein,  or  can  be 
ascertained  therefirom."  If  the  total  amount  is  "  indefinite"  and  uncer- 
tain, the  same  duty  is  charged  as  on  a  bill  on  demand  "  for  the  sum 
tlierein  expressed  only."  If,  therefore,  no  sum  whatever  is  expressed  in 
the  bill,  and  the  total  amount  made  payable  is  indefinite,  and  cannot  be 
ascertained,  there  is  nothing  to  determine  the  amount  of  the  stamp  duty,  and 
the  instrument  cannot  consequently  be  stamped  at  all  as  a  bill  of  ex- 
change, draft,  or  order,  for  the  payment  of  money  within  the  act.  Thus 
where  the  consignor  of  goods  sent  to  the  consignee  the  following  order, 
'*  Please  to  pay  to  N.,  on  account  of  0.  and  Co.,  the  proceeds  of  a  ship- 

WUtoK  1  Atk  218.  Morgan,  8  Moore,  636.    FiM  ▼.  Woods,  7  Ad. 

(o)  9  Geo.  i,  c.  49. ».  16.  &  B.  H*-    i>««^«<wi  v.  M*DonaM,  2  M.  &  W. 

( p)  WcUten  T.  Broaden,  1  Y.  &  J.  467.  26 ;  ib.  62. 

(q)  AUtn  V.  KeeZ,   1   Bwt,  436.       IVAt^  (r)  Firhank  v.  BeU,lB.&  Aid.  89. 

tc««  T.  Bennett,  8  B.  &  P.  869.      MaHin  v.  {,9)  BuUt  ▼.  Swan,  2  B.  &  B.  78. 
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ment  of  twelve  bales  of  goods,  value  about  2,000/./'  which  the  consigiiee, 
by  letter  in  return,  agreed  to  do :  it  was  held  that  neither  of  the  two 
instruments  required  such  a  stamp  as  the  stamp  acts  impose  on  bills, 
drafts,  or  orders,  for  the  payment  of  money,  on  the  ground  that  no  sum 
certain  was  mentioned  or  expressed  in  the  order,  (t)  And  where  one 
Streather,  being  indebted  to  Messrs.  Isaac  Solly  and  Sons,  gave  them  the 
following  letter,  addressed  to  the  defendant :  "  Sir, — ^I  shall  feel  obhged 
by  your  paying  to  Messrs.  Isaac  Solly  and  Sons  the  balance  due  to  me 
for  building  the  Baptist  College  Chapel,  &c.,  and  their  receipt  shall  be 
a  sufficient  discharge  to  you  as  treasurer  of  such  chapel ;"  and  this  letter 
being  forwarded  by  the  payees  to  the  defendant,  the  latter  wrote  in  reply : 
"  Gentlemen, — I  have  received  your  letter,  inclosing  Mr.  Streather's,  and 
shall  be  happy  to  make  the  payment  to  you  instead  of  to  him,  as  r^ 
quested :"  it  was  held  that  the  order  clearly  could  not  be  stamped  as  a 
bill,  draft,  or  order,  for  the  payment  of  money,  as  no  sum  at  all  was  ex- 
pressed upon  the  face  of  it  (u) 

And  with  regard  to  the  second  point  as  to  the  delivery  of  the  order  to  the 
payee,  or  some  person  in  hie  behalf,  it  has  been  held,  that  the  act  means  a  de- 
livery either  personally  to  the  payee,  or  to  some  agent  or  representative  of 
his,  and  does  not  mean  a  delivery  to  the  person  Xo  whom  the  order  is  ad- 
dressed, and  that  a  letter  simply  authorising  the  payment  of  a  specified 
sum  of  money,  addressed  and  sent  to  a  party,  to  be  kept  by  him  as  his 
voucher  and  authority  for  the  making  of  the  payment  ordered,  is  not  an 
instrument  requiring  a  stamp  as  a  bill,  draft,  or  order,  for  the  payment 
of  money,  delivered  to  a  person  on  behalf  of  the  payee,  within  the  mean- 
ing of  the  act 

A  letter  to  the  following  effect  was  addressed  to  the  defendants, — 
"  Gentlemen, — ^We  now  authorise  you  to  pay  to  Messrs.  Boyds  and  Co., 
(having  revoked  the  former  order  in  their  favour,)  after  you  have  paid 
yourselves  the  balemce  we  owe  you  from  the  net  proceeds  of  our  ship- 
ments, &c.,  one  half  of  the  remainder  of  the  proceeds  of  the  said  ship- 
ments, provided  the  same  shall  not  exceed  the  sum  of  5,000/."  The 
defendants  then  wrote  to  Messrs.  Boyds  and  Co.,  the  payees,  assenting  to 
this  order  or  authority,  and  engaging  to  pay  them,  after  they  had  liqui- 
dated their  own  debt,  a  proportion  of  the  remainder  of  the  proceeds  of  the 
said  shipments  not  exceeding  the  sum  of  5,000/. ;  and  it  was  held  that 
the  order  so  sent  to  the  defendants,  and  accepted  by  them,  had  not  been 
delivered  to  them  on  behalf  of  the  payee  within  the  meaning  of  the  act, 


! 


t)  /one*  ▼.  Stmpion,  3  D.  &B.  545.  Bing.  872  a.  c. 

V)  Crowfoot  T.  Oumetf,  2  M.  &  Sc.  473  ;  9 
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as  they  were  to  keep  it  in  their  own  hands,  for  their  own  security  as  their 
warrant  and  authority  to  make  the  payment,  and  were  to  hold  it  on  their 
own  account  and  for  their  own  use,  and  not  as  agents  for  or  on  behalf  of 
the  payee,  (x) 

STAMPS   ON  PROMISSORY   NOTES. 

The  statute  65  Greo.  3,  o.  184,  further  provides  for  the  amount  of 
stamp  duty  to  be  paid  on  all  promissory  notes  payable  to  the  bearer  on 
demand,  or  in  any  other  manner  than  to  the  bearer  on  demand ;  also  on 
all  promissory  notes  for  the  payment  of  any  sum  of  money  by  instalments, 
or  for  the  payment  of  several  sums  of  money  at  different  days  or  times, 
so  that  the  whole  of  the  money  to  be  paid  shall  he  definite  and  cer- 
tain. 

The  amount  of  duty  is  regulated  as  in  the  case  of  bills  of  exchange  by 
the  amount  of  the  note,  and  the  time  that  it  has  to  run.  It  is  provided, 
also,  that  aU  receipts  for  money  deposited  in  any  bank,  or  in  the  hands 
of  any  banker  or  bankers  which  shall  contain  any  agreement  or  memo- 
randum importing  that  interest  shall  be  paid  for  the  money  so  deposited, 
shall  be  deemed  and  taken  to  the  promissory  notes  within  the  intent  and 
meaning  of  the  act.  Also  all  notes,  promising  the  payment  of  any  sum 
or  sums  of  money,  out  of  any  particular  fund,  which  may  or  may  not  be 
available ;  or  upon  any  condition  or  contingency,  which'  may  or  may  not 
be  performed  or  happen ;  if  the  same  shall  be  made  payable  to  "  the 
bearer"  or  to  "  order,"  and  if  the  same  shall  be  d^nite  and  certain,  and 
not  amount  in  the  whole  to  20/.  But  if  such  notes  shall  not  be  made 
payable  to  the  bearer  or  to  order,  or  if  made  payable  to  the  bearer  or 
order,  if  the  same  shall  amount  to  20/.^  or  be  ind^nite^  they  are  ex- 
empted from  duty  as  promissory  notes,  and  made  liable  to  the  duty  which 
may  attach  on  them  as  agreements,  (y)  as  are  also  all  other  instmments 
bearing  in  any  degree  the  form  or  style  of  promissory  notes,  but  which 
in  law  may  be  deemed  special  agreements,  and  which  are  not  thereby 
expressly  directed  to  be  deemed  promissory  notes. 

All  promissory  notes  for  the  payment  of  mdney,  issued  by  the  Govemor 
and  Company  of  the  Bank  of  England,  are  expressly  exempted  from  all 
stamp  duties. 

Any  words  in  writing,  importing  a  promise  to  pay  a  sum  certain  ab- 
solutely, and  at  all  events  are  promissory  notes  within  the  meaning  of  the 
stamp  acts,  and  must  be  stamped  accordingly. 

(x)  Hulekinton  r,HeywQrth,9  Ad.  &  E.  400,      9  M.  &  W.  411. 
401;  1  P.  &  D.  266  s.  c.     WaUker  v.  Botlron,  (y)  Post  p.  126 
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The  defendant  signed  an  instrument  in  this  form,  ''John  Mason,  14th 
February,  1836,  borrowed  of  Mary  Anne  Mason,  his  sister,  14/.  in  cash 
as  per  loan,  in  promise  of  payment  of  which  I  am  truly  thankful  for, 
and  shall  never  be  forgotten ;"  it  was  contended  that  this  was  an  under- 
taking to  pay  in  thanks  and  not  money ;  but  it  was  held  by  Williams,  J., 
that  the  instrument  clearly  imported  a  promise  to  repay  money  borrowed, 
and  was,  therefore,  a  promissory  note  within  the  definition  of  the  stamp 
act,  and  ought  to  have  been  stamped  as  such,  {z)  A  letter  in  the  follow- 
ing form,  ''  I  have  received  the  imperfeot  books,  which,  together  with  the 
cash  overpaid  on  the  settlement  of  your  account,  amounts  to  80/.  7«., 
which  sum  /  will  pay  in  two  years,"  is  a  promissory  note,  and  must  be 
stamped,  (a) 

But  if  the  writing  displays  a  conditional  promise,  a  promisis  to  pay  a 
sum  certain  upon  some  contingency,  or  the  happening  of  some  uncertain 
event,  and  the  money  mentioned  therein  is  not  made  payable  ''  to  bearer" 
or  "  order,"  such  writing  must,  according  to  the  provisions  of  the  act,  be 
stamped  as  an  agreement  and  not  as  a  promissory  note.  So  if  it 
displays  a  conditional  promise  to  pay  a  sum  certain  exceeding  20/.  to 
"  the  bearer"  or  "  order,"  out  of  a  fhnd  which  may  or  may  not  be  avail- 
able, or  upon  a  condition  or  contingency;  it  must  be  stamped  as  an 
agreement,  and  if  it  is  an  absolute  promise  to  pay  a  sum  altogether 
uncertain  in  amount,  then  it  requires  no  stamp  at  all,  either  as  an  agree- 
ment, or  as  a  promissory  note,  {b) 

The  following  written  promise  was  held  to  be  an  absolute  promise,  and 
as  such  a  promissory  note  and  not  an  agreement. 

'*  On  demand,  I  promise  to  pay  to  Mr.  William  Stretton  the  sum  of 
50/.,  in  consideration  of  his  foregoing  and  forbearing  an  action  at  law  in 
the  Court  of  Queen's  Bench,  for  damages  ascertained  by  consent  to 
amount  to  that  sum,  by  reason  of  the  injuries  sustained  by  his  wife  in 
respect  of  my  non-repair  of  a  footway."  (c) 

The  following  instruments  have,  on  the  other  hand,  been  held  to  be 
agreements,  on  the  ground  that  they  are  not  promises  to  pay  one  definite 
ascertained  sum  of  money,  but  entire  promises  to  pay  a  certain,  and  an 
uncertain  sum  of  money,  "  I  promise  to  pay  to  James  Eastling,  my 
carter,  the  sum  of  65/.,  with  the  lawful  interest  for  the  same,  and  aho  all 
ot/ier  sums  of  money  which  may  he  due  to  him.'*  (d)     "  I  have  received 


(z)  EUU  V.  Mason,  7  DowL  P.  C  598.  valae. 

(a)  Wkeadey  v.  WilliaoM,  1  M.  &  W.  533.  (c)  ShdUm  ▼.  JatMt,  13  Law  J.  Bep.  N.  S. 

(6)  Cox  v.  BaUey,  6  M.  &  Gr.  195,  and*  see  (Q  B.)  90. 

post  as  to  agreements  not  amounting  to  20/.  in  {d)  Smith  t.  Ni^hUngaUf  2  Stark.  870« 
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the  sum  of  20/.  which  I  have  borrowed  of  you,  and  I  have  to  be  account- 
able for  the  said  sum,  tcith  legal  interest."  (e) 

"  I  promise  to  pay  to  A.  or  order  the  sum  of  13/.  on  demand  for  value 
received,  with  interest  at  61.  per  cent.,  and  all  Jlnes,  according  to 
rule."  (/) 

The  foUowing  written  promises  and  undertakings  have  been  held  also 
to  be  agreements,  and  as  such  to  require  an  agreement,  and  not  a  promis- 
sory note  stamp.  "  Beceived  and  borrowed  of  Timothy  Bolton,  the  sum 
of  30/.,  which  I  do  hereby  promise  to  pay  with  interest,  at  the  rate  of  5/. 
per  cent.  /  ctlao  promise  to  pay  the  demands  of  the  sick  club  at  Ha- 
wDorthy  in  the  county  of  York,  in  part  of  interest,  and  the  remaining  stock 
and  interest  to  be  paid  on  demand  to  the  said  Timothy  Bolton."  ''  The 
amount  of  the  sick  club  charges,"  observes  Parke,  J.,  **  was  uncertain ; 
so,  therefore,  was  the  sum  to  be  paid  by  Dugdale ;  the  instrument,  so  far 
as  regarded  this  contingent  demand,  could  not  be  a  promissory  note,  and 
the  transaction  was  entire."  {g) 

A  note  in  the  following  form : — "  I  agree  to  pay  to  Mr.  Charles  Davies, 
or  his  order,  the  sum  of  695/,  at  four  instalments,  viz.,  the  first  instal- 
ment to  be  paid  on  Monday  next,  being  200/. ;  the  second,  on  the  settling 
day  at  Doncaster  after  the  St.  Leger,  being  150/.;  the  third,  on  the 
settling  day  after  Epsom,  being  150/.;  and  the  fourth,  on  &c.,  being 
100/.,"  was  held  to  be  thus  far  a  promissory  note  only ;  but  as  it  went  on 
to  say,  ''  95/.  to  go  as  a  set-off  for  an  order  of  Mr.  Beynolds  to  Mr. 
Thompson,  and  the  remainder  of  his  debt  owing  from  C.  Davies  to  him ;" 
it  was  held  that  such  ending  and  termination  of  the  document  took  away 
from  it  the  character  of  a  promissory  note,  and  made  it  an  agree- 
ment." (h) 

The  defendant  gave  to  the  plaintiff  a  memorandum  in  the  following 
form : — ^I  undertake  to  pay  to  Mr.  Bobert  Jarvis,  the  sum  of  6/.  4«.,  for 
a  suit  of  clothes,  ordered  by  Daniel  Page ;"  and  it  was  held  that  this  was 
not  a  promissory  note,  but  a  guarantee  or  agreement  respecting  the  sale  of 
goods.  "  If  the  memorandum,"  observes  Parke,  B.,  "  contained  only  a 
promise  to  pay  61,  4«.  for  goods  already  supplied,  it  would  be  a  promis- 
sory note,  and  would  require  a  stamp ;  but  the  introduction  of  the  word 
ordered  makes  all  the  difference,  as  it  shows  that  it  is  a  promise  to  pay 
for  goods  if  supplied,  but  which  were  not  then  delivered."  (i) 

(e)  HanuT.  Redf^m,  6  Sc.  260;  4  Bing.  N.  &  M.  4128.c 

483  a.  c  (A)  Davie»  v.   WxUcimon,  10  Ad.  &  E.  100, 

(/)  Ayrty  y.  Feanuidet,  4  M.  &  W.  168.  104  j  2  P.  &  D.  256  a.  c. 

(^)  BolUm  ▼.  DvgdaU,  4  B.  &  Ad.  620;  1  (t)  JarvU  t.  WUHm,  7  M.  &  W.  412. 
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STAMPS  on  AGREEMENTS,  {k) 

By  55  Geo.  3,  c.  184,  it  is  farther  enacted  that  every  "  aobeement 
or  memorandum,  or  minute  of  an  agreement  under  hand  only,  where  the 
matter  thereof  shall  be  of  the  value  of  20/.  or  upwards,  whether  the  same 
shall  be  only  evidence  of  a  contract,  or  obligatory  upon  the  parties  from  its 
being  a  written  instrument,  together  with  every  schedule,  receipt,  or  other 
matter  put  or  indorsed  thereon,  or  annexed  together,  where  the  same  shall 
not  contain  more  than  1080  words,  (being  the  amount  of  15  common  law 
folios,)  shall  have  a  stamp  of  the  value  of  1/.  reduced  by  7  &  8  Vict,  c.  21, 
to  2«.  %d.  and  where  the  same  shall  contain  more  than  1080  words,  1/.  15«., 
and  for  every  entire  quantity  of  1080  words,  a  further  progressive  duty 
of  1/.  5«.  Qd.  (/)  Provided  always,  that  where  divers  letters  shall  be 
offered  in  evidence  to  prove  an  agreement  between  the  parties  who  shall 
have  written  such  letters,  it  shall  be  sufficient  if  any  one  of  such  letters 
shall  be  stamped  with  a  duty  of  1/.  lbs.  Od,,  although  the  same  shall,  in 
the  whole,  contain  twice  the  number  of  1080  words  or  upwards.*' 

There  is,  then,  an  express  exemption  from  all  stamp  duties  in  favour 
of  a  ''  label,  slip,  or  memorandum,  containing  the  heads  of  insurances  to 
be  made"  by  certain  insurance  companies,  also  of  memorandums  or  agree- 
ments for  leases  at  a  rack  rent  under  5/.,  or  for  the  hire  *'  of  "  labourers, 
artificers,  manufacturers,  or  menial  servants ;"  also  of  all  memorandums, 
letters,  or  agreements,  *'  made  for  or  relating  to  the  sale  of  any  goods, 
wares,  or  merchandize,"  or  agreements  between  mariners  and  masters  oi 
vessels  employed  in  coasting  voyages,  or  "  letters  containing  any  agree- 
ment in  respect  of  any  merchandize  or  evidence  of  such  agreement,  which 
shall  pass  by  the  post  between  merchants  or  other  persons  carrying  on 
trade  or  commerce,  and  residing,  and  actually  being,  at  the  time  of  send- 
ing such  letters,  at  the  distance  of  fifty  miles  from  each  other."  (m)  The 
Stat.  5  &  6  W.  4,  c.  19,  s.  85,  further  exempts  from  stamp  duty 
agreements  for  wages  between  masters  and  mariners  in  the  merchant  ser- 
vice. 

0/  the  exemption  from  stamp  duty  in  favour  of  contracts  fob  the 

SALE  OF  GOODS  AND  CHATTELS. 

A  contract  under  seal  for  the  sale  and  purchase  of  goods  and  chattels 
is  not  exempt  from  the  stamp  duty  on  deeds.     If  the  parties  choose  to 

ijc)  EagleUm,  ▼.  Outieridge,  11 M.  &  W.  468.  (m)  Schedule,  part  i.  tit  agreement    Sec  the 

{[)  Figures  must  be  counted  as  words  Lin  fey      general  exemption ;  also  Ante,  ch.  8,  §  2.    Mae- 
V.  CiarktoH,  1  C.  &  M.  436.  tcizie  v.  Bankt,  6  T.  R.  176. 
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resort  to  a  solemn  and  formal  contract  under  seal,  such  conti*act, 
if  executory,  must  be  stamped  with  a  deed  stamp  of  il.  1 6s.,  and  if  it 
operates  as  an  immediate  transfer  of  the  thing  sold  to  the  purchaser,  it 
mast  baye  an  ad  valorem  stamp  before  it  can  be  given  in  evidence  in  any 
oourt  of  justice,  {n)  But  all  contracts  and  bargains  in  writing,  signed 
only  by  the  parties,  are  exempt  from  duty,  provided  they  relate  simply  to 
the  sale  and  purchase  of  goods,  wares,  and  merchandize. 

Fructus  indusiriales,  such  as  growing  crops  of  turnips,  potatoes,  and 
com,  being  considered,  as  previously  mentioned,  goods  and  chattels,  are 
within  the  exemption  of  the  statute,  and  contracts  as  to  them,  need  not 
consequently  be  stamped  to  be  admissible  in  evidence,  {p)  A  contract 
for  the  supply  of  oil,  or  a  contract  vdth  a  water  company  for  the  supply 
of  water,  is  a  contract  for  ''  the  sale  of  goods,  wares,  and  merchandize'^ 
within  the  exemption,  and  does  not  consequently  require  a  stamp ;  and  it 
is  immaterial  whether  the  subject  matter  of  the  sale  exists  at  the  time  of  the 
making  of  the  contract,  or  whether  it  has  afterwards  to  be  made,  manufactured 
or  provided,  {p)  An  agreement  to  make  a  complicated  machine  with  wheels 
and  springs,  according  to  a  certain  specification,  is  an  agreement  relating 
to  the  sale  of  goods  within  the  exemption,  unless  the  contract  provides  for 
the  erection  of  it  in  a  dweUing  house,  or  upon  the  soil  and  freehold  as  a 
fixture,  in  which  case  it  is  a  contract  concerning  fixtures  which  do  not 
come  within  the  exemption,  either  as  goods,  wares,  or  merchandizes,  {q) 

The  act  9  Geo.  4,  c.  14,  which  extends  the  provisions  of  the  statute 
of  frauds  to  contracts  for  the  manufacture  and  supply  of  goods  and  mate- 
rials, expressly  provides  that  no  memorandum  or  other  writing,  made 
necessary  by  that  act,  ''  shall  be  deemed  to  be  an  agreement  within  the 
meaning  of  any  statute  relating  to  the  duties  of  stamps." 

An  agreement  relating  to  the  sale  of  goods  comes  within  the  exemption, 
notwithstanding  the  introduction  into  it  of  collateral  matter,  (r)  An 
agreement  to  take  a  share  in  goods  bought,  and  pay  for  such  share  at  a 
fatore  period,  («)  or  to  cancel  a  bargain  for  the  purchase  of  particular 
goods  and  make  a  new  arrangement  respecting  them,  {t)  fisdls  within 
the  exemption,  and  so  also  does  a  warranty  contained  in  a  receipt  for  the 

(»)  5  B.  &0.  47;  7  D.  &  &.  807.    PkUlipt  (?)  Pinner  t.  Amoid,  1  Tyr.  &  0. 1 ;  2  0. 

T.  Morrison,  12  H.  &  W.  740.     The  King  t.  H.  &  B.  613  8.  c.    ffaUen  t.  Runder,  1.  C.  M. 

JUdgeweU,  9  D.  &  B.  680.  &  B.  266.  Lee  t.  Ritdon,  7  Taont.  191.  Park, 

(o)  Ante,  tec  2.  J.,  2  Sc.  249. 

(p)  Weti  Mid,  WcUer.  Comp-  ▼.  Suwercrop,  (r)  Meering  ▼.  Duke,  2  H.  &  B.  121.  Heron 

4  C.  &  P.  89 ;  H.  H.  408  s.     WUh  y.  Adbin-  v.  Granger,  6  Bsp.  219. 

son,  1  Manh  412;  6  Taunt.  211.     Ingram  v.  {»)  Venning  ▼.  Lectie,  13  East  7. 

Ixa,  2  Gampb.  521.    Hugh  ▼.  Breede,  2  C.  &  P.  (t)  Wkitworth  y.  Crockett,  2  Stark.  481. 
159. 
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price  of  a  horse,  (u)  and  an  agreement  to  take  a  share  in  a  horse  already 
purchased,  (x)  If,  however,  the  writing  is  introduced  for  the  purpose  of 
proving  an  agreement,  independent  of  the  contract  for  the  sale  of  goods, 
it  will  not  he  admitted  in  evidence  without  being  stamped  with  an  agree- 
ment stamp,  (y)  And  if  the  contract  established  by  the  writing  is  an 
entire  contract  for  something  more  than  a  sale  of  goods,  it  does  not  fall 
within  the  exemption  of  the  statute. 

Thus,  where  a  writing  when  produced  in  evidence  purported  to  be  an 
agreement  for  the  sale  of  ''  two  flies  at  60/.,  6/.  to  be  paid  down,  and  the 
remainder  of  the  money  at  three  months  from  the  above  date,  harness 
and  goodwill  included  in  the  above  agreement ;"  it  was  held  that  as  this 
was  an  entire  contract  for  the  sale  of  the  (goodwill  of  the  business  as  well 
as  of  the  chattels  specified,  it  could  not  be  received  in  evidence  without 
a  stamp,  (z) 

So  where  a  contract  was  entered  into  for  the  sale  and  purchase  of  a 
patent  furnace,  and  for  a  license  to  exercise  and  enjoy  the  patent  right  of 
using  such  furnace,  it  was  held  that  this  was  something  more  than  a 
mere  contract  for  the  sale  of  goods  and  merchandize,  and  did  not  come 
within  the  exemption  of  the  stamp  act.  (a)  An  entire  contract  also  for 
work  and  labour  and  the  supply  of  materials,  and  the  erection  of  a  fixture 
upon  the  soil  and  freehold,  was  held  to  require  a  stamp  as  amounting  to 
something  more  than  a  contract  for  the  sale  of  goods. 

Guarantees  for  the  payment  of  goods. — ^All  guarantees  for  the  payment 
of  goods  sold  to  a  third  party  are  within  the  exemption  of  the  statute, 
and  need  not  consequently  be  stamped  to  be  admissible  in  evidence,  (^) 
and  so  are  agreements  by  brokers  to  indemnify  their  principals  and  em- 
ployers against  loss  on  the  resale  of  goods  purchased  by  them,  (r)  pro- 
vided the  primary  object  of  the  writing  is  a  purchase  or  sale  of  goods, 
and  the  guarantee  or  indemnity  against  loss  secondary  and  subsidiary 
thereto.  If  th&  primary  object  of  the  written  undertaking  or  guarantee, 
however,  be  the  obtaining  of  money  upon  a  pledge  of  goods,  it  does  not 
come  within  the  exemption,  although  it  may  authorise  the  party  making 
the  advance  to  sell  the  goods  when  they  come  to  hand,  in  satisfaction  and 
discharge  of  the  sum  borrowed.  Thus  where  a  principal,  in  a  letter  to 
his  factor,  inclosing  bills  for  the  acceptance  of  the  latter,  promised  to 

iu)  Shine  y.  Blmore,  2  Campb.  406.  2  Dowl.  N.  S.  838. 

Ix)  Marton  y.  Short,  2  Sc.  243 ;  2  Bmg.  N.  (5)   Warrington  t.  Furbor,  8  East  242;  6 

a  118  8.  c.  Esp.  89  8.  c.     Waikint  v.  Vince,  2  Stark.  368. 

(y)  Fortifth  ▼.  JarvU,  1  Stark.  437.  MarHn  v.  Wright,  9.  Jurist,  (8th  March  1845,) 

{z)  South  V.  Find^,  4  Sc.  293  ;  3  Bing.  N.  178. 

C.  606.  (f)  Curry  v.  Edenson,  3  T.  R.  624. 

(a)  Chanter  y.  DieUnton,  6  Sc.  N.  A.  182 ; 
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provide  fiinds  for  the  bills,  if  certain  goods  aboat  to  be  placed  in  the 
factor  s  bands  should  remain  ansold  at  the  time  of  the  bills  falling  due ; 
it  was  held  that  this  letter  did  not  come  within  the  exemption  of  the 
stamp  act,  and  could  not  be  given  in  evidence  unless  it  was  stamped  with 
an  agreement  stamp,  as  the  primary  object  of  the  letter  was  the  obtaining 
of  money  upon  a  pledge  of  goods,  and  the  sale  only  a  secondary  or  col- 
lateral object,  (d) 

Contracts  relating  to  realty  and  to  an  interest  in  land. — ^A  contract 
for^  or  relating  to,  the  sale  of  realty  and  an  interest  in  land,  does  not 
come  within  the  exemption  of  the  statutes ;  all  bargains  consequently  for 
the  purchase  and  sale  of  veins  or  beds  of  coal,  or  of  the  growing  produce 
of  an  orchard,  or  of  firuit  trees,  or  of  growing  grass,  or  timber,  or  under- 
wood, or  hops,  not  sold  with  a  view  to  its  immediate  severance  and  re- 
moval from  the  soil  as  a  chattel,  must  be  stamped  as  agreements,  as  they 
have  been  held,  as  previously  mentioned,  to  be  contracts  for  or  concerning 
an  interest  in  land,  (e) 

Fixtures  are  not,  as  has  previously  been  shown,  considered  to  be  goods 
and  chattels ;  they  do  not  fall,  therefore,  within  the  exemption  of  the 
stamp  act,  and  contracts  for  the  erection  of  them,  or  for  the  sale  and 
purchase  of  them,  must  be  stamped  in  the  ordinary  way  as  agree- 
ments, {f) 

Agreements  "  the  matter  whereof*  is  not  **  of  the  value  of  20l"(g) — 
If  the  consideration  for  an  undertaking  or  promise  does  not  amount  to 
20/.  in  value,  the  written  memorandum  of  such  promise  does  not  fall 
within  the  operation  of  the  stamp  acts,  although  the  subject  matter  of 
it,  or  the  thing  to  which  it  relates,  may  far  exceed  that  value,  and  the 
breach  of  it  may  consequently  give  rise  to  a  claim  for  damages  far  sur- 
passing flOl. 

A  wharfinger  received  fifteen  chests  of  lac  dye  of  the  value  of  600/., 
upon  the  terms  that  he  should,  for  the  usual  wharfage,  ship  them  in  a 
particular  manner ;  the  dye  being  lost  and  destroyed  by  reason  of  his 
neglect,  an  action  was  brought  against  him  to  recover  damages,  and  a 
written  memorandum,  whereby  the  wharfinger  acknowledged  the  receipt 
of  the  chests,  and  undertook  to  ship  them  ''four  in  a  ship,**  was  ten- 
dered in  evidence  and  objected  to  on  the  ground  that  the  subject  matter 
thereof,  the  fifteen  chests  of  lac  dye  was  of  the  value  of  600/.,  which 

(d)  Smith  V.  CcUor,  2  B.  &  Aid.  778.  (/)  Pirkc,  J.,  2  8c.  249 ;  Parke,  B.,  2  C.  M. 

(c)  Ante,  p.  92.     Waddinffton  v.  Brittow,  &  li    616;   1  G.  M.  &  K.  275.    Chanter  r. 

2  B.  &  P.  452.    Phillip*  T.  Morrison,  12  Batt  IHcienton,  2  Dowl.  N.  8.  838;  6  8c.  N.  B.  182. 

740.    Catlidl  T.  GambeU,  6  Sc.  733.  (y)  Remon  ▼.  ffayvard,  2  Ad.  &  B.  666. 
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amount  the  plaintiff  sought  to  recover  by  his  action,  and  that  the  memo- 
randum consequently  ought  to  have  been  stamped;  but  it  was  holden 
that  the  ''  matter  of  the  agreement*'  within  the  meaning  of  the  stamp  acts, 
was  the  wharfage  and  charge  on  shipment,  which  the  wharfinger  was  to 
receive  as  the  consideration  for  his  promise,  and  as  this  amounted  to 
l8.  6d.  only  I  the  memorandum  was  admissible  in  evidence  without  a 
stamp.  (A) 

An  action  was  brought  against  a  common  carrier  to  recover  damages 
sustained  by  reason  of  the  loss  of  a  parcel  of  bank  notes,  and  the  following 
carriers  receipt  was  produced,  "  Beceived  of  L.  and  Co.,  (the plaintiffs,)  a 
paper  parcel  directed  to  Messrs.  Hoare,  Bankers,  Lombard  Street, 
value  260/.,  which  we  agree  to  deUver  to  them  to-morrow,  fire  and  rob- 
bery excepted. — Carnage  paid."  And  it  was  urged  that  the  "  matter  of 
the  contract,"  within  the  meaning  of  the  stamp  laws,  was  the  price  of  the 
carriage  which  was  below  20/.,  and  not  the  value  of  the  parcel,  and 
Lord  Tenterden,  after  some  doubt  and  hesitation,  admitted  the  paper  in 
evidence  upon  the  authority  of  the  previous  case,  (i) 

Upon  the  same  principle  it  has  been  holden  in  the  case  of  agreements 
for  leases,  that  the  value  of  the  '*  matter  of  the  agreement"  is  not  the 
value  of  the  land  nor  the  value  of  th&  occupation,  but  the  amount  of  reni 
reserved  and  agreed  to  be  paid,  that  the  rent  is  what  the  parties  deal  for^ 
and  the  amount  of  stamp  duty  must  be  regulated  by  that  and  not  by  the 
value  of  the  property,  (k)  So  also  in  the  case  of  an  agreement  to  confess 
a  judgment  for  50/.  to  secure  a  debt  and  costs  of  smaller  amount,  it  has 
been  held  that  the  value  of  "  the  matter  of  the  agreement"  is  not  the 
amount  of  the  judgment,  but  the  debt  and  costs  to  be  recovered.  (/) 

Contracts  of  uncertain  value, — ^Neither  is  a  stamp  necessary  if  the 
value  is  altogether  uncertain,  and  not  measurable  by  a  pecuniary  standard. 
A  contract  of  marriage,  for  example,  is  not  within  the  meaning  of  the 
act,  "  because  the  value  of  the  contract  is  not  measureable."  (m) 

Indorsements  and  references  to  other  documents, — ^The  words  "to- 
gether with  every  schedule,  {n)  receipt,  or  other  matter  put  or  indorsed 
thereon  or  annexed  thereto,"  do  not  extend  to  a  detached  independeut 
contract,  referred  to  and  incorporated  in  another  contract  Thus  where 
an  agreement  had  been  entered  into  and  duly  stamped,  containing  a 
special  clause  for  referring  disputes  to  arbitration,  and  subsequently  a 

(h)  CAadmd  y.  SilU,  B.  &  H.  16.  (I)  Amu  v.  Mm,  2  B.  &  P.  150. 

(t)  LaO^m  Y.  R%*Uy,  B.  &  M.  18.  (m)  Bayley,  J.,  Orfwd  y.  CoU,  2  Stark.  358. 

(it)  Dot  Y.  Wiagin*,  4  Ad.  &  E.  N.  S.  867.  Cox  y.  Bailty,  6  M.  &  Or.  195. 

Dot  Y.  Ainot,  2  M.  &  B.  180.  (n)  Lakt  y.  AtkwAlt  8  Bast,  826. 
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second  agreement  was  entered  into^  in  which  it  was  provided  and  declared 
that  the  provision  for  refereoxce  to  arbitration  contained  in  the  first  agree- 
ment, should  extend  to  the  second  agreement,  "  and  to  every  clause 
therein  contained,  in  the  same  manner  as  if  such  or  the  like  provision  for 
reference  to  arbitration,  and  such  or  the  like  agreement  for  carrying  the 
same  into  effect,  and  for  obeying  and  observing  the  award  made  in  pur- 
suance thereof,  had  been  therein  repeated;"  and  it  was  held  that  the 
clause  referred  to  could  not  be  considered  as  *'  annexed"  to  the  new 
agreement  so  as  to  make  an  increased  stamp  necessary,  and  that  a  stamp 
adapted  to  the  number  of  words  actually  written  in  the  second  agreement, 
without  counting  the  clause  referred  to,  was  sufficient,  (o)  But  the  con- 
tract or  clause  referred  to  must^  of  course,  itself  be  stamped  before  it  can 
be  read  in  evidence,  (p) 

Neither  do  the  words ''  put  or  indorsed  thereon,"  extend  to  an  indorsement 
which  forms  no  part  of  the  contract.  A  mere  indorsement,  for  example, 
of  the  names  of  the  executing  parties  and  of  the  date  of  the  instrument 
need  not  be  taken  into  account  in  calculating  the  number  of  words,  with 
a  view  to  the  progressive  stamp  duty,  as  such  indorsement  does  not  in  any 
way  con^trol  or  affect  the  operation  or  construction  of  the  contract.  ''You 
might  as  well  say  that  an  envelope,  on  which  the  names  of  the  parties 
and  date  were  written,  was  part  of  the  deed,  and  therefore  required  an 
additional  stamp."  (q) 

Letters  and  detached  writings  and  memoranda, — The  words  of  the  act 
providing  that  where  divers  letters  shall  be  offered  in  evidence  to  prove  an 
agreement,  it  shall  be  sufficient  if  any  one  of  such  letters  shall  be 
stamped  with  a  1/.  16«.  stamp,  is  not  confined  to  letters  or  agreements 
between  the  same  parties,  or  to  a  correspondence  between  two  parties 
only.  If  the  letters  and  documents  contain  references  to  each  other,  or 
refer  to  the  same  subject  matter,  and  together  form  only  one  agreement, 
it  is  snfficient  if  any  one  of  such  letters,  by  whomsoever  written,  is 
stamped  with  the  I/,  lbs.  stamp,  (r)  But  if  the  letters  and  documents  do 
not  refer  to  each  other,  or  to  the  same  subject  matter,  so  as  to  form  on  the 
face  of  them,  when  placed  in  juxta  position,  one  entire  transaction  and 
one  contract,  they  cannot  be  given  in  evidence  under  one  stamp,  for  there 
must  in  general  be  distinct  stamps  for  each  distinct  contract  or  transac- 
tion. («) 

(o)  Attwood  T.  SnuiU,  1  M.  &  B.  246 ;  7  B.  B.  187 ;  4  B.  &  G.  668,  s.  c 

&  C.  990 ;  S  G.  &  P.  208  ■.  c.    Siuezum  y.  (r)  SwvUk  v.  CroM,  8  Moon,  8.    Heming  ▼. 

ManhaU,  7  M.  &  W.  417.  P^rry,  2  U.  &  P.  876.    Peale  ▼.  Diden,  1  C. 

(p)  Twnurr,  Power,  7  B.  &0.  625.    WaUit  M.  &  R,  426.  DrwU  j^Brown,  6  D.  &  B.  684 ; 

T.  Robimon,  4  Ad.  &  B.  877.  3  B.  &  C.  666,  s.  c. 

{q)  Littledale,  J.,  Windier  r.  Fearon,  7  D.  ft  («)  Riekardi  r.  Franco,  Ghitty'p  Stamp  Law, 

K  2 
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Printed  papers  and  advertisements  in  newspapers  are  not,  of  course, 
admissible  in  evidence  for  the  purpose  of  proving  and  establishing  an 
agreement  without  being  stamped  with  an  agreement  stamp,  any  more  than 
written  documents,  (t) 

STAMPS  on  AGREEMENTS  Operating  as  ACQuriTANCES  and  discharges 

0/  SIBfPLE   CONTRACT   DEBTS  and  DEMANDS. 

It  is  further  enacted  by  the  stamp  acts,  that  any  note,  memorandum,  or 
writing  whatsoever,  given  to  any  person  for  or  upon  the  payment  of  money, 
which  shall  contain,  or  express,  or  in  any  manner  signify  or  denote  any 
acknowledgment  of  any  debt,  account,  claim,  or  demand,  being  paid, 
settled,  received,  accounted  for,  balanced,  discharged,  released,  or  satisfied 
.  .  .  shall  be  deemed  and- taken  to  be  a  receipt  for  money  within  the 
meaning  of  the  act,  and  be  charged  with  the  stamp  duty  accordingly,  (u) 

Two  written  memorandums,  one  of  them  being  stamped  with  an  agree- 
ment stamp,  were  offered  in  evidence  to  establish  an  agreement,  to  the 
following  effect :  "  Mr.  T.  W.  Marriott  having  discharged  the  five  quar- 
ters' rent  of  my  house,  amounting  to  721,  Ss.  9d,,  I  have  written  off  the 
said  sum  firom  his  mortgage  deed,  and  will  write  a  receipt  on  his  mortgage 
deed. — R.  8,  Jones"  *'  Mr.  Jones  having  written  off  the  sum  of  72/.  3*. 
dd.,  firom  his  mortgage  debt,  being  five  quarters'  rent  of  his  house,  I 
hereby  discharge  this  same  rent  to  this  24th  day  of  June,  1841. — T.  W. 
Marriott"  And  it  was  held,  that  as  these  letters  amounted  to  an  acquit- 
tance and  discharge  of  a  debt,  they  could  not  be  given  in  evidence  under 
an  agreement  stamp,  but  ought  to  have  been  stamped  as  a  receipt  at  the 
time  they  were  signed,  or  within  one  month  afterwards,  on  payment  of  the 
penalty  pursuant  to  the  act.  {x) 

Bare  admissions  and  acknowledgments  not  operating  as  a  discharge 
of  a  debt  or  claim,  nor  amounting  to  evidence  of  a  contract. 

But  a  written  memorandum  or  acknowledgment  of  the  receipt  of  money , 
or  of  bills,  or  chattels,  or  securities,  by  way  of  deposit,  does  not  require 
a  receipt  stamp,  as  it  is  not  given  in  evidence  in  discharge  of  a  debt, 
neither  does  it  require  an  agreement  stamp,  as  it  16  a  bare  admission  of  a 
fact,  and  not  '^  evidence  of  a  contract "  within  the  meaniug  of  the  stamp 
acts,  "Which  ought,"  observes  Tenterden,  0.  J.,  "so  to  be  construed 

28  («),  24  (g),  ed.  1841 ;  1  PhiL  er.  490 ;  Roac.  («)  Wright  v.  Skawcrot,  2  B.  A  AM.  501, 

ev.  465  ;  post.  p.  188.     FiH)ank  r.SeU,  1  B.  &  n.  (a).    Jacob  y.  Lindsay,  1  East,  460. 

Aid.  36.    Atherttone  ▼.  Bottoei,  2  Sc.  N.  B.  {x)  Lucatr.  Janes,  13  Law,  J.,  N.  S.  (Q.  B.) 

637.  208.     Watiint  t.  HewUU,  8  Uoore,  21 1. 
(t)  May  ▼.  Smith,  1  Bap.  288. 
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as  not  to  make  any  instrument  liable  to  them,  unless  manifestly  within  the 
intention  of  the  legislature."  (y) 

A  plaintiff  in  support  of  an  action  brought  for  money  had  and  received, 
tendered  in  evidence  a  memorandum  in  the  handwriting  of  the  defendant, 
in  the  terms  following :  "  Sept.  15th,  1824,— Mr.  Tomkins  (the  plaintiflf) 
has  left  in  my  hands  200/." 

This  paper  was  objected  to  on  the  ground  that  it  ought  to  have  had  a 
receipt  stamp,  as  it  was  offered  as  evidence  of  a  receipt  of  money,  but 
the  court  held,  that  the  words  of  the  stamp  acts, ''  every  receipt  or  discharge 
given  for  or  upon  the  payment  of  money,^'  clearly  applied  to  writings 
given  as  a  discharge  of  money  antecedently  due,  and  not  to  an  acknow- 
ledgment that  money  had  been  deposited  to  be  accounted  for  on  dememd^ 
and  that  no  stamp  at  all  was  necessary  to  render  such  an  admission  or 
acknowledgment  admissible  in  evidence,  (z) 

In  an  action  for  money  had  and  received,  brought  to  recover  the  sum 
of  85/.,  paid  to  the  defendant  as  overseer  of  the  poor,  for  the  support  of 
a  bastard  child,  which  died  a  few  days  after  its  birth,  the  following 
writings  signed  by  the  defendant  and  stamped  as  a  receipt,  was  produced 
to  establish  the  fact  of  the  payment  of  the  money  sought  to  be  recovered 
back:  ''Beceived,  1st  July,  &c.,  of  Mr.  Watkins  (the  plaintifi)  the  sum 
of  35/.,  by  a  bill  of  exchange,  payable  at  two  months  after  date,  which 
when  paid  will  exonerate  him  from  the  expenses  attending  the  birth  of  an 
illegitimate  child  to  which  he  is  now  chargeable ;"  and  it  was  held,  that 
this  document  might  be  produced  in  evidence  witliout  an  agreement 
8tamp.(a)  Neither  was  a  receipt  stamp,  it  should  seem,  necessary  to  its 
admissibility  as  a  simple  acknowledgment  of  the  fact  of  the  payment,  as 
that  fact  was  not  set  up  in  discharge,  but  in  support  of  the  action,  {b) 

An  I  0  U,  being  a  simple  acknowledgment  of  a  debt,  need  not  be 
stamped,  {c)  The  defendant,  having  borrowed  money  of  a  Mrs.  Melanotte, 
g^ve  her  the  following  memorandum  :  *'  1830,  Nov.  1. — I  O  U  forty  five 
pounds  thirteen  shillings,  which  I  borrowed  of  Mrs.  Melanotte ;  and  to 
pay  her  five  per  cent,  till  paid."  And  it  was  held,  that  this  document  did 
norrequire  a  stamp,  either  as  a  promissory  note  or  an  agreement ;  it  was 
not  a  promissory  note,  as  there  were  no  words  importing  a  promise  to  pay, 
and  no  time  limited  for  payment,  and,  if  the  latter  part  of  the  note 
could  be  considered  as  an  agreement  to  pay  interest,  yet,  inasmuch  as 

(^)  9D.  &  B.  545 ;  6  B.  &  C.  542 ;  EUen-  (6)  Jacob  x.  Lindsay,  1  Eaat,  460.     Wellard 

boniiigh,C.  J.,  8  East,  245  ;  1  M.  &  W.  441.  v.  J/om,  7  Moore,  568.     See  however  Hawlina 

{t)  TomJtins  T.  AMy,  9  D.  &  E.  543 ;  6  B.  y.  Warre,  5  D.  &  R.  519. 

h  C.  548, 1.  c.  {c)  Fisher  ▼.  Lesiis,  1  Bap.  426.    Israd  r. 

(a)   WatJtins  t.  BewlsU,  8  Moore,  211.  Israel,  1  Gampb.  499. 
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such  interest  did  not  amount  to  20/.,  it  conld  not  be  an  agreement  requir- 
ing a  stamp  within  the  act.  (d) 

A  simple  acknowledgment  in  the  following  form  does  not  require  a 
stamp  :  ''  Mr.  Huxley  has  adyanced  me  12/.  on  furniture,  &o,,  delivered  to 
him  at  Stratford,"  Nor  does  a  cognovit  in  an  action  require  to  be 
stamped,  if  it  is  a  simple  admission  or  acknowledgment,  and  contains  no 
words  or  terms  of  agreement,  (e)  But  if  any  terms  or  conditions  be 
added  thereto,  for  the  payment  of  money  by  instalments  or  otherwise,  it 
immediately  becomes  an  agreement  within  the  provisions  of  the  statute.  (J) 
If  to  an  I  0  U  for  40/.  be  added  the  words  "  to  be  paid  on  the  22nd 
instant,"  the  words  import  a  promise,  and  the  instrument  must  be  stamped 
as  a  promissory  note.  (^) 

In  an  action  of  assumpsit  against  an  attorney  for  the  breach  of  an  un- 
dertaking to  recover  the  amount  of  a  bill  deposited  with  him  or  to  re- 
deliver the  same  to  the  plaintiff,  the  latter  produced  the  following  letter, 
addressed  to  him  by  the  defendant :  "  I  have  this  day  received  a  bill  of 
exchange  for  800/.,  drawn,  &c.,  which  I  hold  as  your  attorney  to  recover 
the  value  from  the  respective  parties,  or  to  make  such  other  arrange- 
ment for  your  benefit  as  may  appear  to  me  in  my  professional  ciq^acity, 
reasonable  and  proper."  And  it  was  held,  that  this  letter,  being  a  mere 
acknowledgment  of  a  duty  which  the  party  took  upon  himself  to  perform, 
was  not  "  evidence  of  a  contract*'  within  the  meaning  of  the  stamp  acts.  (A) 
So,  where  an  action  was  brought  for  a  breach  of  promise  to  discount  or 
return  bills,  deposited  the  following  unstamped  memorandum,  signed  by 
the  defendant,  was  held  to  be  admissible  in  evidence:  '^I  have  in  my 
hands  three  bills,  which  I  have  to  get  discounted  or  return  on  de- 
mand." (f) 

In  an  action  for  the  breach  of  a  promise  to  re-deUver  on  request  a 
quantity  of  wine,  which  had  been  placed  in  the  defendant's  care,  the  fol- 
lowing unstamped  memorandum  was  likewise  held  admissible  in  evidence : 
''  This  is  to  certify  that  Mr.  M'Naughtan  (the  defendant)  has  in  his  cellar, 
belonging  to  Mr.  Hartley,  that  is  paid  for,  eight  dozen  and  a  half  of  port 
wine,  bottled,  &c. ;  one  dozen  bucellas,  twelve  dozen  port,  &;c.  &o."     * 

''  March  5th,  1823. — ^Received  from  Mrs.  Hartley  five  bottles  port,  eight 
bottles  bucellas,  &c.,  making  in  the  whole  twenty  dozen,  and  eleven  bottles 
of  port,  &c.  &c." 

{d)  MelanotU  v.  TtatdaU,  13  Law,  J.,  N.  S.  {a)  Brooh  ▼.  Bliint,  2  M.  &  W.  74. 

(Excheq.)  858.  (A)  Lan^don  t.  WiUon,  7  B.  &  C.  640,  n. 

{€)  Huxley  v.  (/Cfmnor,  8  C.  &  P.  204.  (b). 

(/;  Am4»  y.  HUl,  2  B.  &  P.  150.    Reardon  (t)  MuUeU  v.  ffuehison,  ib.  639.     Bany  v. 

V.  Stt€U>y,  4  East,  188.     Bray  v.  Mansouy  8  Goodman,  2  M.  &  W.  769. 
M.  &  W.  668. 
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"  At  the  last  settlement  of  the  empty  bottle  account,  there  remained  due 
to  Mr.  M'Naughtan,  &c.  &c.     All  the  above  wine  paid  for."  (k) 

In  an  action  of  trespass  for  turning  the  plaintiff  out  of  his  house,  the 
defendant  pleaded  liherum  tenementuniy  by  way  of  justification,  and,  in 
order  to  show  that  the  plaintiff  had  been  permitted  to  reside  in  the  house 
upon  sufferance  only,  he  produced  the  following  unstamped  memorandum, 
signed  by  the  plaintiff:  "I,  David  Barry,  (the  plaintiff,)  hereby  certify 
that  I  remain  in  the  house,  &c.,  upon  sufferance  only,  and  agree  to  give 
immediate  possession  to  the  said  Wm.  Goodman  (the  defendant)  at  any 
time  he  may  require."  And  it  was  held,  that  a  stamp  was  not  requisite 
to  render  it  admissible.  ^'  This  was  a  mere  admission,"  observes  Lord 
Abinger,  *'  that  the  house  was  the  house  of  Goodman,  (the  defendant,) 
and  that  he  the  plaintiff  had  no  interest  whatever  in  it.  As  to  the  agree- 
ment to  give  it  up,  that  followed  as  a  matter  of  course ;  no  stipulation  to 
give  it  up  was  necessary."  (J) 

A  draft  agreement,  having  on  the  back  of  it,  "  we  approve  of  this 
draft,"  signed  by  the  plaintiff  and  defendant,  was  admitted  in  evidence, 
not  for  the  purpose  of  authenticating  and  establishing  the  agreement 
therein  referred  to,  but  for  a  collateral  purpose,  to  show,  by  the  admission 
of  the  parties,  that  certain  things  were  contemplated  and  intended  to  be 
done ;  (m)  and  a  letter  stating  that ''  F.  must  be  satisfied  with  his  present 
salary,  until  I  know  what  turn  the  season  takes,"  was  held  not  to  require 
a  stamp,  as  it  was  no  agreement,  but  ''  a  mere  admission  made  by  the 
defendant  to  a  third  person,  that  the  plaintiff  (F.)  was  in  his  the  defen- 
dant s  service."  {n) 

Any  mere  admission,  indeed,  or  acknowledgment  in  writing,  amounting 
simply  to  a  link  in  the  chain  of  evidence  by  which  a  contract  or  agree- 
ment is  sought  to  be  established,  or  an  action  maintained,  may  be  given 
in  evidence  without  any  stamp,  such  as  a  broker  s  sale  note  containing  an 
account  of  the  sale  and  purchase  of  shares,  (o)  or  an  advertisement  in  a 
newspaper,  intended  to  establish  the  simple  fact  of  a  dissolution  of  part- 
nership, {p)  or  a  schoolmaster's  printed  prospectus  of  the  terms  upon 
which  he  provides  board  and  instruction  for  his  pupils,  or  a  landlord's 
written  or  printed  particulars   of  the   terms   upon  which   he  lets  his 

(k)  JNadveU  r.  M'Naughiany  1  Ad.  &  B.  B.  &  P.  816. 

N.  8.  27.  W  Frazer  v.  Bunn,  8  C.  &  P.  704. 

(/)  Barry  y.  Ooadman,  2  M.  &  W.  769.  (o)  Jonph  ▼.  Pebrer,  1  C.  &  P.  841.     7W- 

{m)  Doe  T.  Ptdgriph,  4  C.  &  P.  812.     For-  kint  ▼.  Savory,  9  B.  &  C.  704. 

tytk  T.  Jervis,  1  Stark.  437.     Rex  ▼.  PooUy,  3  {p)  JenJtint  y.  Blizard,  1  Stark.  418. 
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lands,  (q)  or  a  builder's  or  artificer  s   estimate   of  the  cost  of  certain 
work,  or  his  written  offer  or  proposal  to  do  work  upon  certain  terms,  (r) 

£ar^  LICENCES  a;i£?  AUTHORITIES  ftot  amounting  in  themselves  to  evidenck 

OF  A  CONTRACT. 

A  mere  license  or  authority  also  may  be  given  in  evidence  without  a 
stamp.  If  one  man,  for  example,  authorises  another  to  discharge  a  debt 
or  pay  money  upon  his  account,  or  to  sell  goods  upon  certain  terms, 
the  written  authority  or  direction  to  pay  may  be  given  in  evidence  un- 
stamped. («)  A  landlord  gave  to  his  tenant  the  following  written  memo- 
randum :  ''  I  shall  be  happy  to  allow  Mr.  Blencowe  to  leave  the  apart- 
ments without  notice,  if  he  finds  anything  which  may  at  all  lead  him  to 
suspect  that  there  is  any  embarrassment  in  his  landlord ;"  and  it  was  held, 
that  this  paper  was  not  of  itself  evidence  of  a  contract  within  the  meaning 
of  the  statute.  (/) 

The  plaintiff,  having  distrained  the  goods  of  the  defendant,  his  tenant, 
withdrew  from  possession  on  receiving  from  such  tenant  the  following 
written  memorandum :  "  Sir, — ^In  consideration  of  your  withdrawing  at 
my  request  the  distraint  upon  the  premises  I  hold  of  you,  situate,  &c.,  for 
one  years  rent  due,  &c.,  at  the  rate  of  44/.  per  annum,  and  giving  time 
for  the  payment  of  the  said  rent,  which  I  hereby  admit  and  acknowledge 
to  be  justly  due  and  payable  unto  you,  until  the  first  day  of  February 
next,  I  do  hereby  authorize  and  empower  you,  on  default  being  made 
by  me  in  such  payment  at  the  time  aforesaid,  to  re-enter  upon  the 
said  premises,  and  there  distrain  for  the  said  rent  or  any  lesser  sum 
thereof,  as  may  then  be  in  arrear,  notwithstanding  the  withdrawal  of 
the  said  distraint  now  made  by  you ;  and  I  do  hereby  declare  your  now 
withdrawing  the  present  distraint  shall  in  no  ways  abridge  or  prevent 
your  again  distraining,  &g.  ;"  and  it  was  held,  that  this  document  was  a 
mere  license  or  authority  from  the  tenant  to  the  landlord,  and  did  not 
amount  to  an  agreement^  or  minute,  or  memorandum  of  agreement  within 
the  stamp  act.  {u) 

A  minute  of  a  resolution  of  a  company  or  an  association,  entered 

{q)  Edgar  r.  Blick,  1  Stark.  464.    Romm-  (9)  WaUtr  ▼.   Bfittr<m,   9   H.  &  W.  412. 

hoUom,  y.  TunJbiridg€,  2  M.  &S.  484.    ffavHns  Parker  ▼.  Dubois,  1  H.  &  W.  80.     Amet  ▼. 

▼.   Warre,  6  D.  &  R.  520.     The  Kingly.  St,  HUt,  2  B.  &  P.  160.    HiU  v.  Joknton,  8  C.  & 

Martin,  LeieetUr,  2  Ad.  &  E.  215 ;  4  N.  &  M.  P.  456.    Humphrey  v.  Briant,  4  C  &  P.  157. 
207, 8.  c.     Lord  Bolton  v.  Tomiin,  5  Ad.  &  £.  (0  Bethell  v.  B/encowe,  8  Sc  N.  R.  568— 

862, 863 ;  1  N  &  P.  247.  •.  c.  573. 

(r)  Fennifoot  v.  Hamilton,  2  Stark.  476.   The  (u)  HUl  v.  Bamm,  6  Sc  N.  R.  671. 

King  ▼.  Wrangle,  2  Ad.  &  E.  515. 
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in  the  books  of  such  company,  authorizing  the  appointment  of  a  clerk, 
and  fixing  the  amount  of  salary  he  is  to  receive,  or  authorizing  the 
acceptance  of  a  tender  for  work  to  be  done  for  the  company  upon  cer- 
tain terms,  and  at  a  certain  rate  of  remuneration,  is  not  an  agreement, 
or  a  minute,  or  memorandum  of  an  agreement,  requiring  a  stamp  within 
the  meaning  of  the  stamp  act.  (a:) 

An  action  being  brought  for  board  and  lodging  supplied  by  the  plaintiff 
to  an  illegitimate  child  of  the  defendant,  several  letters  from  the  latter  to 
the  former^  containing  promises  to  remit  money  to  the  plaintiff,  and 
making  different  excuses  for  not  having  done  so,  were  offered  in  evidence, 
and  held  to  be  admissible  without  a  stamp,  to  show  that  the  board  and 
lodging  had  been  provided  by  the  plaintiff,  by  the  authority  and  at  the 
request  of  the  defendant,  (y) 

But  if  the  contract  is  executory,  and  there  is  no  other  evidence  of  it, 
but  what  is  afforded  by  the  written  memorandum,  then  such  memoran- 
dum is,  in  point  of  fact,  ''  evidence  of  the  contract,"  within  the  meaning 
of  the  act,  and  must  be  stamped  as  an  agreement,  (z) 

A  schoolmaster  brought  an  action  against  a  parent  for  removing  a  child 
from  school  without  giving  three  months*  notice  of  his  intention  so  to  do^ 
and,  in  support  of  this  action,  a  printed  prospectus  was  produced,  a  copy 
of  which  had  been  delivered  by  the  plaintiff  to  the  defendant  at  the  time 
that  the  latter  had  agreed  to  place  the  child  under  the  plaintiffs  care. 
By  this  prospectus  it  was  stipulated,  that  unless  three  guineas  were  paid 
as  entrance  money  on  the  entrance  of  a  pupil,  three  months'  notice  of 
removal  was  to  be  given,  and  in  default  thereof,  that  the  plaintiff  was 
to  be  paid  for  the  whole  year,  and  it  was  held,  that  the  paper  could  not  be 
given  in  evidence  to  establish  such  a  contract,  without  being  stamped 
with  an  agreement  stamp,  (a)  In  this  case,  the  plaintiff,  in  the  first  in- 
stance, produced  a  printed  copy  of  the  prospectus,  duly  stamped,  which 
was  objected  to  on  the  ground  that  it  was  not  the  identical  prospectus 
which  had  been  delivered  to  the  defendant.  A  notice  was  then  proved  on 
the  part  of  the  plaintiff  to  the  defendant,  to  produce  the  copy  actually  de- 
livered to  him,  and  the  defendant  having  produced  this  copy,  it  was 
tendered  in  evidence  by  the  plaintiff  and  objected  to,  and  the  court  held, 
that  it  could  not  be  received  and  read,  as  it  was  unstamped. 

In  action  for  the  use  and  occupation  of  landed  property,  it  appeared  that 
the  defendant  had  originally  held  the  premises  in  respect  of  which  tho 

(r)  Vamghi&n  t.  Brine,  1  Sc.  N.  R.  258 ;  1  boUom  t.  MoHky,  2  M.  &  S.  445.    NiehoUon 

H.  &  0.  559,  s.  c.    Lueoi  v.  Beaxh,  ib.  350.  v.  Smiihy  8  Stark.  128. 
(y)  Bewhing  v.  Weithrook,  8  M.  &  W.  411.  (a)   WiUtamt  ▼.  Stouffhton,  2  Stark.  292.' 

(z)  Bowen  ▼.  Fox,  2  M.  &  R.  167.    Ramt^ 
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action  was  brought,  under  a  lease  granted  by  bis  father,  against  whom  a 
sequestration  issued  out  of  Chancery:  that  the  plaintifiEs  had  been  appointed 
sequestrators,  and  that  the  defendant  had  thereupon  signed  the  following 
written  document : — ''  I  do  hereby  attorn  and  become  tenant  of  a  certain 
estate,  &c.  to  J.  G.  and  F.  A.,  (the  plaintiff,)  two  of  the  sequestrators 
named  in  a  certain  writ  of  sequestration,  &c.,  to  hold  the  same  for  such 
time,  and  on  such  conditions,  as  may  be  subsequendy  agreed  upon  between 
me  and  the  sequestrators  aforesaid ;"  and  it  was  held  that  this  document, 
if  it  amounted  to  anything,  and  could  have  any  effect  at  all  under  the  cir- 
cumstances, was  evidence  of  an  agreement  to  become  tenant  to  the  plain- 
tiffs, and  required  consequently  an  agreement  stamp  to  be  admissible  in 
evidence,  (b)  But  a  mere  attornment  in  writing  to  the  lawful  owner  does 
not  in  genera]  require  a  stamp,  it  may  be  given  in  evidence  unstamped  to 
establish  the  simple  fact  of  the  attornment,  (c) 

Several  contracts  or  agreements  upon  one  sheet  of  paper. 

If  there  be  several  distinct  contracts  founded  upon  separate  and  distinct 
considerations,  each  of  the  value  of  20/.,  upon  one  piece  of  paper,  each 
contract  must  be  stamped  with  an  agreement  stamp. 

If  several  distinct  leases,  or  agreements  for  leases  for  example,  are 
written  upon  one  sheet  of  paper,  each  lease  and  agreement  must  have  a 
lease  and  agreement  stamp,  {d)  If  two  persons  by  agreement  in  writing 
lay  a  wager,  and  then  by  a  subsequent  agreement  indorsed  on  the  first, 
consent  that  the  bet  shall  be  doubled,  tiiere  must  be  two  agreement  stamps, 
for  they  are  separate  and  distinct  transactions,  {e)  So,  if  a  contract  has 
been  entered  into  to  be  fulfilled  by  a  particular  day,  and  after  the  making 
of  the  a^eement,  but  before  the  day  for  its  completion  arrives,  the  par- 
ties, by  an  indorsement  on  the  former  a^eement»  agree  to  enlarge  tiie 
time  for  the  completion  of  the  contract,  this  is  a  fresh  agreement  ingrafted 
upon  the  original  contract,  and  must  have  a  firesh  stamp,  if  the  subject 
matter  thereof  is  of  the  value  of  20/.  (/) 

But  there  may  be  a  variety  of  stipulations  and  engagements  entered 
into  at  the  same  time  by  divers  parties,  forming  the  several  parts  of  one 
contract,  together  constituting  one  transaction,  and  requiring  consequendy 
but  one  stamp,  (y)     "  When  a  debtor  compounds  with  his  creditors,  and 

(&)  ComuA  ^.SeareU,  8  B.  &  C.  474,  475.  (/)  Bacon  v.  Simpson,  8  M.  &  W.  78,  88. 

{c)  Doe  dem.  Limey  t.  Edwardt,  5  Ad.  &  Stephens  ▼.  Lowe,  2  M.  &  Sc  44,  52 ;   9  Biog. 

B.  95;  6  N.  &  M.  683,  s.c.  32,  8.c.    Schnmann  y.  WeaAerhiead,  I  East, 

(dS  Doe  d.  Co^  ▼.  Day,  18  Eaat,  246.    The  537. 

King  ▼.  Reeis,  Str.  716 ;  Eaym.  1446.  (ff)  The  Kina  v.  LoutU,  8  B.  &  C.  247.     Stead 

(e)  Robion  v.  Hall,  1  Peoke,  173,  per  Lord  v.  Liddard,  8  Moore,  2;  1  Bing.  196,  s.  c. 
Kenyon. 
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each  creditor  executes  the  same  deed,  coyenantiiig  either  to  give  farther 
day  of  payment,  or  to  take  a  certain  sum  as  a  composition,  every  covenant 
is  in  fact  a  separate  covenant,  and  the  several  deed  of  each  (creditor  who 
signs  the  deed,  hut  the  whole  heing  one  transaction,  a  separate  stamp  is 
never  required."  (h)  An  agreement  hy  several  persons  to  suhsciihe  to  one 
common  fund,  or  to  do  certain  things  in  furtherance  of  one  common  pur* 
pose,  requires  hut  one  stamp,  although  the  parties  may  have  several 
interests,  and  suhject  themselves  to  separate  liabilities.  (»')  The  members 
of  a  mutual  insurance  club  all  executed  the  same  power  of  attorney, 
severally  authorizing  the  persons  therein  named  to  sign  the  club  policies 
for  them ;  and  it  was  held  that  this  was  one  transaction,  and  that  the 
instrument  required  but  one  stamp,  (k) 

There  may  be  also  divers  subject  matters,  and  but  one  contract  or  agree- 
ment as  to  all.  (/)  If  two  separate  estates,  for  example,  are  demised  at 
separate  and  distinct  rents  by  one  and  the  same  deed,  there  are  not  two 
distinct  leases,  nor  two  separate  and  distinct  contracts;  the  lessee  probably 
would  never  have  taken  the  one  estate  without  the  other,  the  letting  con- 
stitutes  one  transaction  and  one  contract,  and  one  ad  valorem  stamp  on 
the  aggregate  amount  of  the  rent  is  sufficient,  {m) 

If  there  are  two  distinct  agreements  on  one  sheet  of  paper,  and  only 
one  stamp,  and  it  is  doubtful  to  which  agreement  the  stamp  was  intended 
to  apply,  neither  of  the  agreements  can  be  admitted  in  evidence  under 
it.  {n)  If,  however,  the  stamp  is  placed  opposite  the  contract  sought  to 
he  enforced,  and  the  operation  of  the  one  agreement  is  not  controlled  or 
affected  by  the  other,  the  stamp  is  primd  facte  sufficient,  (o) 

Effect  of  subsequent  endorsements  and  memorandums  altering  the  terms 
of  the  original  contract, — ^If  after  a  contract  has  been  entered  into  and 
executed,  the  parties  vary  the  terms  thereof,  either  by  an  alteration  in  the 
body  of  the  written  instrument,  or  by  an  indorsement,  qualifying  and 
restricting,  or  extending  its  operation,  and  neglect  to  have  the  writing 
restamped,  they  will  be  unable  to  recover  upon  either  contract.  If  the 
first  agreement  is  altered  and  turned  into  another  and  different  agreement, 
and  the  plaintiff  brings  his  action  thereon,  and  then  finds  that  the  substi- 
tuted contract  cannot  be  enforced  by  reason  of  its  being  unstamped,  he 

ik)  Mansfield,  C.  J.,  Bowm  t.  AthUy,  4  B.  (/)  Aldenon.  B.,  12  M.  &  W.  88.    Shipton 

&  p.  (1  N.  C.)  278.    Anandaie  v.  PcMu<m,  9  v.  TkonUan,  9  Ad.  &  B.  881.    Doe  v.  Fertday, 

B.  &C.  919.    /2a»iu6o«fw»  V.  X>aw,  4  M.  &  W.  12  Ad.  &  E.  27. 

584 ;  7  Dowl.  178,  s.  c.  (m)  Boom  ▼.  Jadaw,,  6  Uoore,  480.   BUmni 

(»)  Baker  r.  Jardine,   18  East,  235,  n.  (a.)  y.  Peerman,  1  Sc.  55 ;  1  Bioff.  v.  8.  408. 

Davig  T.  WilUamt,  iV.  18.    Goodton  v.  Forbes^  (»)  Tindal,  C.  J.,  9  Ad.  &  B.  81. 

6  Taunt  171.  (o)  Waddington   v.  Franeii,    5  Esp.   181. 

(t)  AUen  V.  Morrison,  8  B,  &  C.  665.  Evanu  v.  Prott,  4  Sc  N.  B.  870,  881. 
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cannot  resort  back  to  the  contract  which  was  abandoned  by  consent,  and 
seek  to  recover  upon  it  in  its  original  state,  (p) 

If  a  bill  of  exchange  or  a  promissory  note  is  altered  in  any  material  par- 
ticular, it  becomes  a  new  security,  and  must  be  restamped.  (y)  But  if 
there  is  a  mere  addition,  not  in  any  way  restricting  or  qualifying  the 
original  liability,  the  written  instrument  is  not  avoided  and  rendered  nuga- 
tory by  the  alteration,  (r)  But  whilst  a  contract  is  in  fieri^  and  before  it 
is  completely  executed  by  all  parties,  and  perfected,  an  alteration  may  be 
made  without  rendering  a  new  stamp  necessary.  («)  Before  a  promissory 
note  has  been  negociated,  it  may  be  converted  into  a  bill  of  exchange,  or 
altered  as  to  its  date,  or  the  time  that  it  has  to  run,  in  furtherance  of  the 
original  intention  of  all  parties,  and  to  correct  a  mistake,  (t)  And  a  sub- 
sequent alteration  of  a  written  agreement  in  a  point  not  material,  made  by 
consent  of  all  parties,  does  not  render  a  fresh  stamp  necessary,  such  as  an 
alteration  made  for  the  mere  purpose  of  adding  the  words  "  or  order  " 
on  a  bill  of  exchange,  which  had  been  accidentally  omitted ;  {u)  or  alter- 
ing the  name  of  the  port  from  whence  the  certificate  of  a  ship's  registry 
was  granted,  a  wrong  port  having  been  inserted  by  mistake ;  {x)  or  rec- 
tifying a  clerical  error  in  the  name,  in  declaring  the  interest  on  a 
policy,  (y) 

Of  stamping  contracts  after  their  execution, — ^Deeds  may  be  stamped 
at  any  time  before  they  are  produced  in  evidence,  on  the  payment  of  a 
penalty  of  5/. ;  and  all  simple  contracts  and  agreements,  containing 
more  than  1080  words,  or  fifteen  common  law  folios,  may  be  stamped 
within  twenty-one  days  after  execution,  without  the  payment  of  any 
penalty  at  all ;  but  if  the  parties  neglect  to  stamp  them  within  that 
period,  they  are  chargeable  with  the  5/.  penalty,  {z)  And  as  regards 
agreements  not  containing  more  than  1,080  words,  it  is  enacted,  by 
7  &  8  Vict,  c.  21,  sec.  5,  that  such  agreements  may  be  stamped 
within  fourteen  days  of  the  making  thereof,  without  the  payment  of  any 
penalty ;  but  if  they  are  not  stamped  within  that  period,  a  penalty  of 
10/.   must  be  paid  on  the  stamping  thereof.     The  court  will  not,  how- 


(p)  French  ▼.  PatUm,  9  But,  856.  Meed  v. 
Deere,  7  B.  &  C.  265.  Sweeting  v.  HaUe,  9  B. 
&  C.  869 ;  4  M.  &  B.  289,  b.c 

is)  KnUl  Y.  WiUianu,  10  Baat,  481.  BeOke 
T.  Taylor,  15  Ea«t,  416. 

(r)  CatUyn  y.  aimpson,  8  Ad.  &  B.  186. 

{»)  Jones  V.  Jones,  1  C.  &  M.  721.  Hall  ▼. 
Chandless,  12  Hoore,  816.  Spicer  ▼.  Burgess, 
1  C.  M.  &  R.  129. 

(t)  Webber  y.  Maddox,  3  Campb.  1.  Ken- 
nerUy  y.  Nash,  1  Stark.  452.    Sherrington  v. 


Jermyn,  8  G.  &  P.  874.  Downes  y.  Richardson^, 
5  B.  &  Aid.  674. 

(«)  Kershaw  y.  Cor,  8  Bsp.  246,  cited  10 
Best,  485 ;  15  East,  417. 

(x)  Cole  y.  Parkin,  12  East,  471. 


;! 


iy)  Robinson  v.  Touray,  1  M.  &  S.  217. 
Sawtell  y.  Loudon,  5  Tatmt.  859. 

(z)  23  Geo.  8,  c.  58,  s.  5.  Bou^fidd  y.  God- 
frey^ 5  Bing.  418.  ChiUy  on  Stamps,  by  Bulme, 
p.  49,  ed.  1841. 
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ever,  if  the  contract  is  produced  duly  stamped,  inquire  when  the  stamp 
was  affixed,  or  whether  the  proper  penalty  has  been  paid,  (a) 

Receipts  may  he  stamped  within  fourteen  days  after  they  have  been 
given,  or  bear  date,  on  payment  of  the  duty  and  a  penalty  of  10/. 

By  55  Oeo.  3,  c,  184,  s.  10,  it  is  enacted,  that  all  instruments  having 
wrong  stamps,  but  of  sufficient  value,  shall  be  valid,  and  require  neither 
restamping  nor  payment  of  further  duty  or  penalty,  except  in  cases  where 
the  stamp  or  stamps  used  on  such  instrument  shall  have  been  specially 
appropriated  to  any  other  instrument,  by  having  its  name  on  the  face 
thereof,  as  in  the  case  of  receipt  stamps.  When  a  stamp,  wrong  upon  the 
face  of  it,  has  been  used^  the  correction  of  the  mistake  is  regulated  and 
provided  for,  in  the  case  of  bills  and  notes,  by  87  Geo.  8,  c,  186,  «.  5, 
which  enacts,  that  a  bill  or  note,  stamped  with  a  stamp  of  equal  or  supe- 
rior value  to  that  which  it  ought  to  have  had,  but  with  a  wrong  denomina- 
tion on  the  face  of  it,  may  be  properly  stamped  on  payment  of  a  penalty  ; 
but  if  such  stamp  be  of  inferior  value,  the  defect  cannot  be  remedied. 
The  commissioners  of  stamps  have  no  authority  to  impose  the  proper 
stamp  in  the  last  case,  and  no  stamp  that  they  can  affix  will  render  the 
instrument  admissible  in  evidence,  (b)  But  all  contracts  and  agreements 
which  have  been  stamped  with  stamps  of  less  than  the  legal  amount,  may 
be  duly  stamped  at  any  time  before  they  are  given  in  evidence,  on  payment 
of  the  duty  and  the  penalty,  as  in  the  case  of  unstamped  instruments. 

If  an  unstamped  contract  is  brought  within  sixty  days,  or  a  contract 
stamped  with  a  wrong  stamp  is  brought  within  one  year  after  execution  to 
be  stamped,  the  commissioners  may  remit  the  penalty,  (c) 

If  it  appears  at  a  trial  on  the  plaintiff's  own  showing,  or  from  the  cross- 
examination  of  the  plaintiff's  witness,  that  the  cause  of  action  ^ows  out 
of  a  written  contract,  the  writing  must  be  produced,  and  if  it  is  not  duly 
stamped  the  plaintiff  will  be  nonsuited,  (d)  But  if  the  plaintiff  can  get 
through  his  case  without  showing,  or  being  compelled  to  disclose  by  cross- 
examination,  that  there  is  a  written  agreement,  he  cannot  be  nonsuited  by 
the  defendant's  producing  an  unstamped  written  contract  relating  to  the 
subject  matter  of  the  action ;  {e)  nor  is  the  defendant  ever  permitted  to 
produce  an  unstamped  contract  for  the  purpose  of  qualifying  or  defeating 
a  case  established  by  the  plaintiff. 


i 


a)  TktKing  ▼.  PraUm,  5  B.  &  C.  1028.  ▼.  Drdkrford,  5  B.  &  P.  273.   Fenn  t.  Gr^jjUht, 

lh\  Oreen  r^Daviet,  4  B.  &  C.  235 ;  6  D.  &  4  M.  &  P.  299 ;  6  Binff.  583,  i.  c.    Buxton  t. 

B.  806, 1.  e.  Cornish,  12  M.  &  W.  426 ;   13  Law,  J.,  H.  s., 

(c)  87  Geo.  3,  c.  136,  lec.  3 ;   44  Cteo.  8,  Bxcheq.  91. 
e.  98  1.  24  M  '^'^'^  ^*  ^y>  3  M.  &  P.  659 ;  6  Bing. 

(<<)  Br»ir«r  ▼.  Palmsr,  3  Bip.  213.    Bodfftt  832,  i.  c  ;  2  Sc.  N.  B.  64. 
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An  action  was  brought  against  the  defendant  for  neglecting  to  occupy 
and  pay  rent  for  certain  apartments  which  he  had  agreed  to  hire  of  the 
plainti£r.  In  support  of  this  action,  the  plaintiff  produced  in  evidence  a 
letter  from  the  defendant,  c^reeing  to  take  the  apartments,  stamped  with 
an  agreement  stamp ;  and  also  the  copy  of  a  letter  addressed  to  the  de- 
fendant by  the  plaintiff,  in  which  the  latter  agreed  to  let  him  the  rooms. 
The  letter  and  copy  having  been  read,  the  defendant  attempted  to  show 
that  the  contract  had  been  varied  and  altered  by  other  letters  of  the  same 
date ;  and  attempted  to  put  in  an  unstamped  letter,  addressed  to  him  by 
the  plaintiff  on  the  25th  of  February,  which  he  alleged  to  be  a  continuation 
of  the  first  letter,  and  part  of  the  same  transaction ;  but  it  was  held,  that 
if  the  agreement  was  to  be  collected  from  the  two  letters,  the  first  letter 
ought  to  have  been  stamped  with  a  1/.  16s.  stamp,  to  render  the  second 
admissible;  and  as  it  was  stamped  with  a  1/.  agreement  stamp  only,  and 
the  letter  produced  by  the  defendant  was  not  stamped  at  all,  such  second 
letter  could  not  be  admitted  in  evidence.  (/) 

An  unstamped  writing  cannot  be  given  in  evidence  for  the  purpose  of 
being  "  made  good,  useful,  or  available  in  law ;  (^)  but  it  may  be  intro- 
duced for  the  purpose  of  showing  that  it  is  a  mere  piece  of  waste  paper, 
from  the  very  circumstance  of  its  being  unstamped,  or  for  the  purpose  o^ 
serving  some  collateral  purpose.  A  forged  bill,  for  example,  may  be  given 
in  evidence  as  a  proof  of  forgery  or  larceny,  or  bribery  at  an  election,  to 
support  an  action  of  debt  for  the  penalty,  or  to  prove  usury,  or  to  show 
that  a  transaction  is  void  and  illegal,  as  the  object  of  its  introduction  in 
evidence  is  not  in  such  cases  to  set  it  up  and  establish  it  as  a  bindinff 
contract^  but  rather  to  destroy  it  as  such.  (A) 

(J)  AtkenUme  t.  Bottoek,  2  Sc.  N.  R.  642.  (h)  Smart  ▼.  Noktt,  7  Sc  N.  R.  786,  794  ; 

(a)  WtUtams  ▼.  Gtrry,  10  M.  &  W.  296 ;  2  2  T.  R.  606,  n. :  I  Leach,  C.  C.  392 :  4  M.  & 

DowL  v.s.  209;  9  B.&  C.  875;  4  M.  &  R.  W.  861. 
287. 
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SECTION  I. 


OF  THE  LEGAL  FOBCE  AND  EFFECT,  AND  OF  THE  INTERPRETATION  OF 

DEEDS. 

Deeds, — ^No  mere  written  agreement  or  oral  stipalation  entered  into 
between  the  parties  to  a  deed  at  the  time  of  the  making  and  execution 
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thereof,  can  be  given  in  evideDce  to  control,  or  qualify,  or  enlarge,  or  in 
any  way  affect  the  express  terms  of  the  contract,  such,  for  example,  as 
that  an  annuity  deed  was  to  be  subject  to  redemption,  or  that  the  time  for 
the  performance  of  the  contract  was  to  be  enlarged ;  nor  can  the  operation 
of  a  deed  be  restricted,  or  the  liability  created  by  it  be  lessened  or  dis- 
charged, by  any  subsequent  contract  or  agreement  in  writing  not  under 
seal,  (a)  "  No  rule  of  law  is  better  established  than  this,  that  a  contract 
under  seal  can  only  be  discharged  by  an  instrument  of  equal  force  and 
validity — "  Quodque  dissolvitur  eodem  ligamine  quo  ligatum  est.  (i) 

A  tenant  covenanted  in  an  indenture  of  demise  under  seal,  to  yield  up 
at  the  expiration  of  his  term  all  erections  and  improvements  that  should 
during  the  term  be  erected  and  made  upon  the  premises.  About  twenty 
years  after  the  granting  of  the  lease,  the  tenant  offered  to  erect  a  green- 
house and  conservatory,  provided  the  landlord  would  permit  him  to  remove 
it  at  the  expiration  of  the  term ;  the  landlord,  by  letter,  promised  so  to 
do,  and  the  greenhouse  was  built.  The  landlord  died,  the  term  expired, 
and  the  tenant  removed  the  greenhouse ;  whereupon  an  action  was  brought 
against  him  by  the  landlord's  executor  upon  the  covenant,  and  it  was  held 
that  the  parol  license  could  not  operate  as  a  discharge  of  the  covenant, 
and  that  the  tenant  was  responsible  for  the  breach  thereof,  (c)   . 

Estoppel  by  deed  confined  to  the  parties  to  the  contract. — ^The  rule  of 
law  which  prevents  a  party  from  disputing  or  contradicting  what  he  has 
affirmed  or  declared  by  deed,  does  not  extend  to  strangers  to  the  contract. 
Where  the  public,  or  third  persons  for  example,  have  an  interest  in  the 
real  nature  of  a  transaction  under  seal  between  two  or  more  parties,  they 
are  not  bound  by  the  representations  and  averments  of  those  parties,  bat 
may  impeach  them,  and  contradict  them  by  parol  or  oral  testimony.  Thus, 
where  a  deed  of  conveyance  expressed  28/.  to  be  the  purchase  money  for 
an  estate,  it  was  held  that  it  was  competent  to  one  of  two  contending  par- 
ties to  show  that  the  real  consideration  was  30/.,  in  order  to  estabUsh  a 
settlement  under  the  statute,  {d)  A  party  to  a  deed,  moreover,  is  not 
estopped  in  an  action  by  another  party  not  founded  on  the  deed,  aad 
wholly  collateral  to  it,  from  disputing  the  truth  of  certain  facts  recited 
and  set  forth  in  such  deed,  {e)  And  as  between  the  parties  themselves  any 
averment  of  a  fact  made  by  one  of  the  parties  in  the  nature  of  a  warranty 
to  the  other,  may  be  contradicted  and  shown  to  be  false  by  that  other.    If 

(a)  1  H.  Bl.  689 ;  1  Br.  0.  C.  92 ;  1  B.  &  C.  (<;)  Wett  t.  Blakeway,  8  Sc.  N.  B.  199. 

704;  8T.B.590;  12Ad.&B.442;  4F.  &D.  (c^  Rex y, Scammonden^  8  T.B.474;  Yin. 

270,  8.  c. ;   1  Yes.  jun.  241 ;  2  Sc  N.  B.  41 ;  Abr.  Bstoppel  Z.  481. 

lb.  466.  («)  CarptiUtr  ▼.  BvlUr,  8  H.  &  W.  209. 

(h)  Tindal,  C.  J.,  8  Sc  N.  B.  215. 
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a  deed  of  assignment,  for  example,  recites  that  the  assignor  is  possessed 
of  some  estate  or  interest,  such  as  a  lease,  or  a  patent  right,  and  then  pro- 
ceeds to  assign  such  estate  or  interest,  and  the  assignee,  in  consideration 
of  the  assignment^  enters  into  certain  covenants  upon  which  an  action 
is  brought,  the  (^signee  is  not  estopped  from  showing  that  the  recital  was 
false,  and  that  no  such  estate  or  interest  was  vested  in  the  assignor,  and 
transferred  by  virtue  of  the  deed.  (/)  But  the  assignor  himself,  who 
jnakes  the  averment,  would  not  be  permitted  to  contradict  or  dispute  the 
tetct  recited.  (^) 

Parol  evidence  of  fraud  or  illegality  may  be  given  for  the  purpose  of 
showing  that  the  plaintiff  ought  not  to  have  the  assistance  of  a  court  of 
law  for  the  enforcement  of  the  contract.  ''  If  duress  be  pleaded,  or  a  false 
reading  of  the  deed,  you  avoid  the  deed  at  law  by  parol  evidence,  but  then 
these  facts  are  collateral  to  the  import  of  the  instrument,  they  are  dehorn 
the  contract;  they  do  not  vary  or  alter  it."  {h)  If  the  deed  be  made  and 
executed  in  furtherance  of  immorality  and  vice,  seduction  or  fornication  ; 
if  it  contravenes  the  general  policy  of  the  law,  or  the  provisions  of  an  act 
of  parliament,  or  the  bankrupt  and  insolvent  laws;  if  it  tends  to  injure 
the  public  service,  or  operates  in  restraint  of  trade  or  marriage,  the  courts 
of  law  will  decline  to  give  their  assistance  for  its  enforcement,  and  the 
contract  consequently  remains  a  dead  letter,  and  is  said  to  have  no  legal 
existence  or  power.  If  the  defect  appears  upon  the  face  of  the  deed,  it  is 
at  once  fatal  to  an  action  upon  the  instrument;  and  if  it  does  not  so 
appear,  the  fact  of  its  existence  may  be  established  through  the  medium  of 
parol  or  oral  testimony.  ''  You  may  plead  the  facts  which  show  the  con- 
tract to  be  wicked  and  void,  and  the  cause  of  action  to  arise  e  turpi  causd; 
and  the  oral  evidence  is  offered  not  to  affect  the  terms  of  the  contract 
itself,  but  to  destroy  the  remedy  by  way  of  action  upon  it."  (>')  It  is  com- 
petent also  to  the  parties  to  a  deed  to  show  by  parol  testimony  that  certain 
formalities  required  by  act  of  parliament  have  not  been  complied  with,  and 
for  that  purpose  to  contradict  by  evidence  upon  oath  statements  and  asser- 
tions of  matters  of  fact  contained  in  the  deed  itself,  such  as  that  the 
consideration  for  the  grant  of  an  annuity  required  by  the  annuity  act  (17 
Geo.  8,  c,  26)  to  be  stated  and  set  forth  in  the  deed,  has  not  been  truly 
stated,  (k)  Anything,  in  short,  which  shows  a  deed  to  be  void  in  law, 
may  be  averred  and  proved  through  the  medium  of  oral  testimony. 

(J)  Eaytu  T.  MaUby,  S  T.  R,  488,  iil,  442 ;  (»)  ColUni  v.  BlaiUem,  2  Wil».  647.    Liffki- 

Yin.  Abr.  K^ppel  M.  455.  foot  t.  Tenant,  1  B.  &  P.  555.   Holman  r.Joki^ 

(a)  OUkam  t.  Lanomsad,  cited  ib.  p.  439,  son,  Cowp.  843.    the  don.  SvuUl  v.  AUen,  8 

441.  T.  R.  148 ;  Cod.  lib.  2,  tit.  1,  6. 

(i)  Dams  T.  Sytnondt,  1  Cox.  406.  (*)  Ke{fe  v.  Ambrotse,  7  T.  R.  651. 
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Of  the  ordinary  rules  o/*  interpretation. 

The  general  intention,  to  be  collected  from  the  whole  context,  and 
every  part  of  a  written  instrament,  is  always  to  be  preferred  to  the 
particular  expression,  (/)  "  Every  deed,"  observes  Hobart,  C.  J., 
"  ought  to  be  construed  according  to  the  intention  of  the  parties,  and  the 
intent  ought  to  be  adjudged  of  the  several  parts  of  a  deed  as  a  general 
issue  out  of  the  evidence,  and  ought  to  be  picked  out  of  every  part,  and 
not  out  of  one  word  only ;"  and  such  a  construction  should  be  put  upon 
particular  words  as  will  best  answer  and  effectuate  the  apparent  general 
intention,  (m)  "  ex  antecedentibus  et  consequentibus  optima  fit  interpre- 
tatio,  nam  turpis  est  pars  qusB  cum  suo  toto  non  convenit." 

Parol  evidence  to  explain  the  meaning  of  doubtful  expressions  and 
figures,  and  terms  of  art, — ^If  the  language  of  a  written  document  is  such 
as  the  courts  do  not  understand,  if  it  is  written  in  cypher  {n)  or  in  a 
foreign  tongue,  or  the  parties  have  used  technical  terms  and  words  of  art, 
unintelligible  to  the  ordinary  reader,  but  having  a  clear,  distinct,  and  defi- 
nite meaning  amongst  mechanics  or  merchants,  extrinsic  evidence  of  such 
meaning  may  be  given  in  aid  of  the  interpretation  of  the  deed,  and  to 
give  the  words  their  proper  and  known  signification,  (o) 

Bad  spelling  will  not  avoid  a  deed,  so  long  as  it  appears  with  certainty 
what  is  meant.  "  Threty"  pounds  means  thirty  pounds,  and  "  seutene" 
seventeen,  &c.  (/?) 

In  construing  a  will  it  has  been  said,  "  If  a  man  has  habitually  called 
certain  persons  or  things  by  peculiar  names  by  which  they  are  not  com- 
monly known,  and  these  words  occur  in  a  will  executed  by  him,  they  may 
be  explained  and  construed  by  evidence  to  show  the  sense  in  which  he 
was  in  the  habit  of  using  them,  in  like  manner,  as  if  his  will  were  written 
in  cypher  or  in  a  foreign  language,"  (q)  such  evidence  being  necessary  to 
enable  us  to  put  the  true  construction  and  meaning  upon  the  peculiar 
words  and  form  of  expression  which  have  been  selected  by  the  writer  as 
the  vehicle  of  his  intention. 

Interpretation  of  the  contract  in  connexion  with  surrounding  circum- 


(1)  Wines,  C.  J.,  ParlkwrH  y.  Smith,  WiUei,  Lord  Nngmi,  13  Law  J.,  N.  S.  Ezcheq.  865. 
882 ;  Co.  Litt  217  b. ;  1  Plowd.  160 ;  2  B.  &  (p)  Hulbert  r.  L<mg,  Cro.  Jac  607.    OAonCt 

P.  22,  27 ;  8  T.  R.  470 ;  Lutw.  196.     Domat's  case,  10  Co.  183  a. ;  2  RoU.  Abr.  147. 
GiTil  Law,  L  1  tit  1,  %  2,  zi.  {^  Ld.  Abinger,  C.  B.,  Dm  y.  Hitcoeh,  6  M. 

(m)  Hobart,  C.  J.,  Winch  98  ;  15  Bast  541 ;  &  W.  863.    Doe  dem.  Beaek  y.  Lord  Jeney,  3 

6  M.  &  S.  12 ;  1  T.  a.  708;  4  Taunt  847.  B.  &  C.  870.     Wigram  on  Bztrinsic  BYidence. 

(n)  Daintru  y.  HuUikinwK,  10  M.  &  W.  89.  Parke,  B.,  Shore  r.  Wilton,  9  CL  &  Fin.,  p.  555. 

(o)  OobleU  Y.  Beechy,  8  Sim.  24.     ClayUm  y.  556.     Tindal.  0.  J.,  ib.  p.  566,  567. 
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Stances. — To  enable  us  also  to  arrive  at  the  real  intention  of  the  parties, 
and  to  make  a  correct  application  of  the  words  and  language  of  the 
contract  to  the  subject  matter  thereof,  and  the  objects  professed  to  be 
described,  all  the  surrounding  facts  and  circumstances  may  be  taken  into 
consideration.  "  The  law  does  not  deny  to  the  reader  the  same  light 
and  information  that  the  writer  enjoyed ;  he  may  acquaint  himself  with 
the  persons  and  circumstances  that  are  the  subjects  of  the  allusions  and 
statements  in  the  written  instrument,  and  is  entitled  to  place  himself  in 
the  same  situation  as  the  party  who  made  the  contract,  to  view  the  cir- 
cumstances as  he  viewed  them,  and  so  judge  of  the  meaning  of  the  words 
and  of  the  correct  application  of  the  language  professed  to  be  described,  (r) 
Many  words  in  our  language  are  susceptible  of  various  meanings,  accord- 
ing to  the  subject  matter  to  which  they  are  applied,  or  the  situation  of 
the  parties  by  whom  they  are  used,  and  they  should  consequently  be  con- 
strued secundum  suhjectam  materiem.  (s) 

A  lease  had  been  made  by  the  plaintiff  to  the  defendant,,  of  part  of  a 
messuage,  together  with  a  piece  of  ground  thereunto  adjoining.  This 
piece  of  ground  was  used  as  a  yard,  and  beneath  the  surface  thereof,  was 
a  cellar  occupied  by  a  third  party  under  a  lease  previously  granted  to 
him  by  the  plaintiff.  The  occupant  of  the  ceUar  continued  to  reside  in  it, 
and  to  pay  rent  to  the  plaintiff  for  three  or  four  years  after  the  latter 
had  demised  the  yard  to  the  defendant,  but  his  lease  having  expired,  and 
he  having  quitted  the  cellar,  the  defendant  took  possession  of  it,  contend- 
ing that  the  cellar  had  passed  to  him  by  the  demise  of  the  yard,  upon  the 
maxim  of  the  common  law,  cujus  est  solum  ejus  est  usque  ad  calum  et  ad 
inferos^  and  that  the  plaintiff  was  estopped  from  introducing  parol 
evidence  to  control  or  qualify  the  operation  of  the  lease ;  but  the  court 
held  that  parol  evidence  of  the  surrounding  circumstances  might  properly 
be  brought  in  aid  of  the  construction  and  interpretation  of  the  lease. 
"  The  only  question,"  observes  Ashurst,  J.,  "  is,  whether  the  court  are 
absolutely  bound  by  the  terms  of  this  lease  to  put  the  construction  upon 
it  for  which  the  defendant  contends,  Primd  facie,  indeed,  the  properly 
in  the  cellar  would  pass  by  the  demise,  but  that  might  be  regulated  and 
explained  by  circumstances,  and  it  seems  to  me  that  the  construction  of 
all  deeds  must  be  made  with  reference  to  their  subject  matter,  and  it  may 
be  necessary  to  put  a  different  construction  upon  leases  made  in  populous 
cities  from  that  on  those  made  in  the  country ;  we  know  that  in  London 


(f)  Skofty,  WHMm,  9  a  a  Fiii.565,  569;      Hyl.  ftK.  602. 
5£&  W.  867,  868;  5  Moor,  406,  467;  1  (<)  4N.&M.606;  8B.&Ald.642. 
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different  persons  have  several  freeholds  over  the  same  spot,  and  that  dif- 
ferent parts  of  the  same  house  are  let  out  to  different  people."  (/) 

Latent  ambiguity. — From  the  admission  of  such  evidence,  and  from 
bringing  the  words  of  the  written  instrument  into  contact  with  surround- 
ing circumstances,  a  doubt  sometimes  arises  as  to  the  correct  application 
of  the  language  and  words  used  to  the  subject  matter  of  the  contract  and 
the  objects  professed  to  be  described ;  this  is  called  a  latent  ambiguity y 
because  it  is  not  apparent  upon  the  face  of  the  contract,  but  arises  from 
the  application  of  the  Words  to  the  objects  to  which  they  refer.  As  this 
difficulty  or  ambiguity  is  introduced  solely  by  the  admission  of  extrinsic 
evidence  of  surrounding  circumstances,  it  may  be  rebutted  and  removed 
by  the  production  of  further  evidence  of  the  identity  of  the  objects  de- 
scribed, in  accordance  with  the  ancient  maxim,  ''  ambiguitas  verborum 
latens  verificatione  suppletur ;  nam  quod  ex  facto  oritur  ambiguum  verifi- 
catione  facti  tollitur."  (f^) 

This  may  be  illustrated  and  exemplified  by  a  case  analogous  to  the  one 
mentioned  by  Pothier.  **  You  rent  of  me  an  apartment  in  a  house  the 
remainder  of  which  is  occupied  by  myself.  I  make  you  a  new  lease  in 
these  terms :  '  I  agree  to  let,  and  A  B  agrees  to  occupy,  my  house  in 
Frederick  Street,  for  the  term  of  two  years  from  the  date  hereof,  at  the 
annual  rent  of  20/."  Any  one  on  reading  this  agreement  would  imagine 
that  the  whole  house  was  intended  to  be  demised,  but  when  evidence 
of  extrinsic  circumstances  is  admitted,  for  the  purpose  of  applying  the 
language  of  the  contract  to  the  subject  matter  thereof,  a  doubt  at  once 
arises,  whether  it  was  intended  that  you  should  have  the  whole  house  or 
the  mere  apartment  which  you  had  previously  occupied ;  and  this  doubt, 
which  is  suggested  purely  by  extrinsic  evidence  of  the  relative  situations 
and  circumstances  of  the  parties  at  the  time  of  the  making  of  the  contract, 
may  be  removed  by  parol  evidence  of  other  circumstances  calculated 
to  explain  the  sense  in  which  the  words  were  used,  and  to  give  them  a 
correct  application. 

The  written  instrument  may  also,  on  the  face  of  it,  be  perfectly  intelli- 
gible, and  firee  from  all  doubt  and  obscurity,  but  from  some  of  the  circum- 
stances admitted  in  proof,  an  ambiguity  arises,  as  to  which  of  two  or 
more  things,  or  which  of  two  or  more  persons,  each  answering  the  words 
of  the  writing,  the  parties  intended  to  designate.  There  may,  for  example, 
be  two  estates,  or  two  persons  of  the  same  name  and  description,  and  the 

(«)  Do€  T.  BuH,  1  T.  R.  703.    Preta  t.  Par-      don,  8  T.  R.  879. 
*«r,  19  Moore,  168.    Wigram  on  extrinsic  cvi-  (»)  Tindal,  C.  J.,  MiUer  t.  Tmvert,  1  M.  & 

dence,  89,  58,  2nd  edition.     TAe  Ein^  t.  JLatn-      Sc.  845.  Bac.  max.  23. 
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words  may  equally  apply  to  either.     This  doubt  or  difficulty,  which  has  been 
created  by  parol  evidence,  may  be  removed  by  further  evidence  of  a  like 
character,  calculated  to  explain  which  of  the  estates  or  persons  is  em- 
braced by  the  description  in  the  written  instrument,  (a:)     But  the  evidence, 
when  introduced,  must  have  the  effect  of  rendering  the  words  and  language 
of  the  document  certain  and  manifest,  and  must  leave  no  doubt  as  to  the 
correct  application  of  them,  and  the  precise  object  to  which  they  were  in« 
tended  to  refer ;  (y)  for  parol  evidence  is  inadmissible  to  ascertain  and 
establish  the  intention  as  an  independent  fact.     The  judgment  of  the  court 
in  expounding  a  deed,  must  be  simply  declaratory  of  what  is  in  the  deed,  it 
has  to  ascertain,  not  what  the  party  intended^  as  contradistinguished  from 
what  the  words  express,  but  what  is  the  meaning  of  the  words  he  has  nsed,{z) 
And  '*  when  the  words  of  any  written  instrument  are  free  from  ambiguity  in 
themselves,  and  where  external  circumstances  do  not  create  any  doubt  or  diffi- 
culty, as  to  the  proper  application  of  those  words  to  claimants  under  the  in- 
strument, or  the  subject  matter  to  which  the  instrument  relates,  such  instru- 
ment is   always  to  be  construed  according  to  the  strict  plain  and  common 
meaning  of  the  words  themselves ;  and  evidence  dehors  the  instrument  for 
the  purpose  of  explaining  it  according  to  the  surmised  or  alleged  intention 
of  the  parties,  is  utterly  inadmissible.     If  it  were  otherwise,  no  lawyer  would 
be  safe  in  advising  upon  the  construction  of  a  written  instrument,  nor  any 
party  in  taking  under  it,  for  the  ablest  advice  might  be  controlled  and  the 
clearest  title  undermined,  if  at  some  future  period,  parol  evidence  of  the  par- 
ticular meaning  which  the  party  affixed  to  his  words,  or  of  his  secret  inten- 
tion in  making  the  instrument,  or  of  the  objects  he  meant  to  take  benefit 
under  it,  might  be  set  up  to  contradict^  or  vary,  the  plain  language  of  the 
instrument  itself."  (a) 

Latent  ambiguity  of  intention. — ^And  where,  by  an  ambiguity  patent 
on  the  face  of  the  instrument,  the  intention  of  the  parties  is  left  in  doubt, 
parol  evidence  is  inadmissible  to  remove  it.  (J) 

If  a  blank,  for  instance,  has  been  left  in  a  deed  or  will,  or  an  impor- 
tant clause  or  word  has  been  omitted  by  mistake,  and  it  is  doubtful  what 
word  was  intended  to  have  been  used,  the  defect  cannot  be  cured  by  ex- 
trinsic evidence  of  what  was  intended  to  be  inserted,  (c) 
A  devise  to  one  of  the  sons  of  J.  S.,  who  has  several  sons,  is  void 

(r)  CUney't  case,  6  Co.  68,  b.    Doe  t.  Nttdi,  (a)  Tindal,  C.  J.,  9  CI.  &  Pm.  p.  W5.  666. 

2  M.  &  W.  140. 141.     Doe  v.  Hucoch,  6  M.  &  (6)  Tindal,  C.  J.,  7  8c.  415  ;  6  Bmg.  N.  8. 

W.  868,  869  ;  Wignun,  p.  86,  88.  431.    Parke,  B.,  2  M.  &  W.  139.    ^^     ^^ 

M  i%om^y,  n^.  6  T  R.  676.  (c)  2  Atk.  289 ;  8  Atk.  267 ;  3  Br.  C.  C. 

(?/ 18  lIT  J..  N.  8.  (E«heq.)  866 ;  14  ib.  311 ;  6  Mad.  864 ;  8  Vin.  Abr.  188  (G). 
48, 70,  73 ;  ib.  Q.  B.  64. 
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by  reason  of  the  patent  ambiguity  and  uncertainty  of  intention  mani- 
fest upon  the  face  of  the  instrument,  (d)  There  is  in  such  a  case  no 
doubt  as  to  the  particular  meaning  of  the  words  used  ;  the  uncer- 
tainty which  exists  is  in  the  mind  of  the  writer,  who,  at  the  time  of 
the  making  the  devise,  had  evidently  not  finally  fixed  on  any  certain 
person  as  the  object  of  his  bounty.  There  is  no  cure  for  such  a 
defect,  for  extrinsic  evidence  of  intention  cannot  be  admitted,  even  in  the 
case  of  a  will,  if  the  effect  of  it  will  be  to  add  new  terms  to  the 
written  instrument,  or  prove  an  intention  not  to  be  collected  from  the  Ian* 
guage  and  words  thereof.  Evidence  merely  explanatory  of  what  the  party 
/uM  written  is  admissible,  but  not  to  show  what  he  intended  to  have 
written. 

To  admit  parol  or  oral  testimony,  for  the  purpose  of  establishing  an 
intention  not  manifest  in  a  deed,  and  not  to  be  collected  from  any  con- 
struction that  can  fisurly  be  put  upon  the  language  and  words  used  therein, 
would  be  to  give  to  such  evidence  the  superior  force  of  written  evidence 
under  seal,  and  would  cause  those  rights  to  be  created,  and  those  estates 
and  interests  to  pass  by  parol,  which  can  only  lawfully  be  created  and 
passed  by  deed,  for  it  is  plain  that  the  parol  evidence,  and  not  the 
writing  under  seal,  would  in  such  a  case  have  the  definite  effect,  and  con- 
stitute the  grant,  assignment,  or  contract,  (e) 

Of  inferences  drawn  to  effectuate  an  obvious  intention  and  sustain 
the  contract. — ^But  if  the  ambiguity  is  not  an  ambiguity  of  intention, 
but  arises  simply  from  an  imperfect  expression  of  the  meaning  of  the 
party,  and  can  be  resolved  by  reference  to  the  general  context  of  the  in- 
strument when  brought  into  contact  with  surrounding  circumstances,  the 
court  will  aid  the  imperfect  expression  in  favour  of  the  manifest  intention, 
and  vrill  draw  all  such  plain  and  reasonable  inferences  firom  the  language 
and  general  context  of  the  deed,  as  appear  to  be  necessary  to  give  effect 
to  the  obvious  meaning,  and  to  carry  into  execution  any  matter  or  act 
clearly  contemplated  and  intended  to  be  done.  Thus,  where  a  lease  under 
seal  recited  an  agreement  made  by  a  lessee,  with  the  lessor  to  puU  down 
an  old  smelting  mill  and  build  another  of  larger  dimensions,  and  con- 
tained an  express  covenant  to  keep  such  new  mill  in  repair,  and  so  leave  it 
at  the  expiration  of  the  term,  but  did  not  contain  a  covenant  to  build  the 
mil],  it  was  held,  that  such  a  covenant  was  to  be  implied  from  the 
import  of  the  whole  deed,  and  that  an  action  of  covenant  might  conse- 

(d)  Strode  ▼.  Ruuel,  2  Vem.  624.    Richardr      recedit  a  liteilt.    jB(ur.  tracts,  Ibl.  47 ;  1 M.  &  Sc 
ton  Y.  Waiton,  4  B.  &  Ad.  787.  847 ;  9  a  &  Fin.  655,  556 ;  13  H.  &  W.  200. 

(<)  Divinatio  non  inteipretatio  est  qu»  omnino 
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quently  be  maintained  upon  the  instrument  for  the  non-erection  of  the 
mill.  (/) 

In  ap  action  on  a  bond  with  a  penalty  of  2,000/.,  it  appeared  that  the 
condition  of  the  bond  was  to  "  render  a  trucy  just,  and  perfect  account 
in  writing  "  of  all  sums  received,  and  it  was  held,  that  this  condition  was 
broken  by  the  obligor's  neglect  to  pay  over  such  sums,  as  it  never  could 
be  meant  that  so  large  a  penalty  should  be  taken  merely  to  enforce  the 
making  out  of  a  paper  of  items  and  of  figures,  {g) 

If  an  important  word  has  clearly  been  omitted  by  mistake,  and  it 
appears  £rom  the  general  context  of  the  instrument,  and  the  light 
thrown  thereon  by  surrounding  circumstances,  and  the  nature  of  the 
transaction,  what  the  parties  really  meant  and  intended,  the  courts,  in 
furtherance  of  the  obvious  intent,  will  read  and  construe  the  deed  as  if  the 
word  had  been  duly  inserted.  Thus,  where  the  obligor  in  the  obligatory 
part  of  a  money  bond,  purported  to  have  bound  himself  in  seven 
thousand  seven  hundred  of  lawful  money  of  Qreat  Britain,  without  men- 
tioning the  description  of  money,  it  was  held,  that  as  it  was  the  obvious 
intention  of  the  parties,  from  the  general  context  of  the  instrument, 
that  the  obligor  should  be  bound  in  a  penalty  calculated  in  pounds  ster- 
ling^  the  deed  must  be  read  as  if  the  word  pounds  had  been  originally 
inserted ;  {h)  and  the  same  principle  of  construction  was  adopted,  where 
the  word  hundred  had  evidently  been  left  out  by  mistake,  (i )  So,  where 
the  name  of  the  obligee  of  a  bond  was  omitted  in  the  obligatory  part  of 
the  instrument,  and  it  did  not  consequently  there  appear  to  whom  the 
obUgor  had  become  bound,  but  it  afterwards  appeared,  from  the  condition, 
who  it  was,  the  bond  was  held  good  by  reference  to  the  condition,  and 
was  construed  as  if  no  such  clerical  error  had  occurred,  {k)  So,  where 
the  name  of  the  grantor  had  been  omitted  in  the  operative  part  of  a 
grant,  but  it  clearly  appeared  from  another  part  of  the  deed  who  he  was, 
the  deed  was  held  to  be  valid,  and  was  carried  into  full  operation.  (/) 

A  deed,  therefore,  shall  not,  in  such  cases,  be  construed  to  be  of  no 
effect,  nam  benignee  faciendee  sunt  interpretationes  chartarum  ut  res  magis 
valeat  quam  pereat.  (m) 

Admissibility  of  parol   evidence  of  custom  and   usage, — Customary 

(/)  Sampton,  v.  Eatterby,  9  B.  &  C.  606;  4  (k)  Langdon  v.  GooU,  8  Ley.  21 ;  2  Rolle 

M.  &  R.    422,  B.  c.    Saltown,  t.  Houston,  I       Abr.  148.    Uvedaie  v.  Haifpenny,  2  l\  Wms. 
BiDg.  433 ;  8  Moore,  546, «.  c.  161.    EUiotVt  caae,  2  East,  P.  C.  961. 

{g)  Auhe  V.  Proctor,  1  Bong.  882.  {I)  Say  {Lord)  and  Select  oue,  10  Mod.  46 ; 

(A)  Cola  Y.  Huimt,  8  B.  &  C.  668 ;  3  M.  &      1  Brown's  pari.  cas.  879,  s.  c. 
E.  86,  B.  c  (f»)  See  Flatt  on  Ck)venants,  chap.  2,  and  Ba- 

(t)   Wangh  Y.  Russell,  1  Marshal],  214.  con's  Abr.  title  (coyenant.) 
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rights  and  incidents  uniyersally  attaching  to  the  subject  matter  of  the 
contract  in  the  place  and  neighbourhood  where  the  contract  was  made,  are 
impliedly  annexed  to  the  written  language  and  terms  of  the  contract, 
unless  the  custom  is  particulary  and  expressly  excluded,  (n)  Parol 
eyidence  of  custom  and  usage,  consequently,  is  always  admissible  to  enable 
us  to  arrive  at  the  real  meaning  of  the  parties  who  are  naturally  presumed 
to  have  coDtracted  in  conformity  with  the  known  and  established  usage. 
Thus  the  custom  of  the  country,  in  regard  to  the  claims  of  an  outgoing 
tenant  of  a  farm  will  prevail,  although  there  be  a  lease  under  seal  regulat- 
ing the  terms  of  the  holding,  but  not  containing  stipulations  as  to  the 
terms  of  quittingy  which  can  exclude  the  custom,  {o)  The  customary 
right  of  a  tenant  to  the  away  going  crop,  to  compensation  for  work  and 
labour,  seed,  and  materials  employed  in  manuring,  tilling,  and  sowing  the 
land,  also  the  customary  right  of  a  landlord  or  reversioner  to  a  heriot  on 
the  death  of  a  tenant  for  life,  and  all  customs  and  usages  respecting  the 
cultivation  of  the  soil  and  the  mode  of  husbandry,  will  impliedly  prevail, 
if  the  lease  is  silent  respecting  them,  and  parol  or  oral  evidence  is  con- 
sequently admissible  to  superadd  the  usage  and  customary  right  to  the 
contract  between  the  parties,  such  right  and  usage  being  recognised  by 
law  as  incident  to  the  subject  matter  of  the  contract,  and  consequential 
upon  the  taking  of  the  lands,  (jj) 

Exclusion  of  the  custom  by  express  words, — ^But  parol  evidence  of 
custom  and  usage  is  not  admitted  to  contradict  or  vary  express  stipula- 
tions and  provisions  restricting  or  enlarging  the  exercise  and  enjoyment  of 
the  customary  right.  Omissions  may  be  supplied  by  the  introduction  of 
the  custom,  but  the  custom  cannot  prevail  over  and  nullify  the  express 
provisions  and  stipulations  of  the  deed.(^) 

If  a  lease,  for  example,  contains  an  express  provision  as  to  the  disposal 
of  the  away  going  crop  the  custom  in  respect  thereof  is  excluded,  (r) 
If  it  specifies  and  regulates  the  particular  allowances  that  are  to  be  made 
by  an  incoming  to  an  outgoing  tenant,  evidence  of  usage  and  custom-  as 
to  those  allowances  is  inadmissible,  [s) 

Influence  of  custom  upon  the  meaning  and  interpretation  of  words, 

(n)  In  conimetilnu  taeite  veniufU  ea  qua  iunt  (g)   Pariiiu&n  t.  CoUier,  Parke  Ins.  814. 

moris  et  consuetudinis.    DonuU,  1.  1,  tit  1.  Roxburghe  v.  RoberUon,  2  Bligh.  166.    BUtdeU 

(o)  Holding  t.  PtgoU,  5  M.  &  P.  427  ;   7  v.  A  £x,  Att,  Compy.,  2  C.  &  J.  244 ;  2  Tjt. 

Bing.  745,  s.  c.    Sutton  r.   Warren,  4  M.  &  266,  s.  c. 
W.  476,  476.  (r)  BoraMon  ▼.  Qrtm,  16  Baat,  71. 

ip)  Wigglegworth  ▼.  Dallison,  1  Doug.  201.  («)   Webb  v.  Plummer,  2  B.  &  Aid.  746.    Mo- 

Senior  r.Armitage,  Holt,  N.  P.  C.  197.    Dolby  berU  y.  Barter,  1  C.&  M.  808;  8  Tyr.  946, 

V.  Hint,  8  Moore,  536 ;  1  B.  &  B.  224,  8.  c.  s.  c. 
White  V.  Sayer,  Palm.  211. 
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— Costom  and  nsage  have  a  powerful  influence  upon  the  interpretation  of 
contracts^  and  determine  to  a  great  extent  the  meaning  of  the  words  used 
therein.  If  by  the  kno¥m  usage  of  trade  or  by  custom,  a  word  has  ac- 
quired, in  respect  of  the  subject  matter  of  the  contract,  a  peculiar  sense 
and  meaning  different  from  the  ordinary  popular  sense  and  meaning,  parol 
evidence  is  admissible  to  show  that  the  parties  used  the  word  in  its  cus- 
tomary trade  acceptation,  and  not  in  the  ordinary  popular  sense.  (/) 
Thus,  the  word  thousand  in  certain  trades  comprehends  a  larger  number 
of  units  than  it  does  in  its  ordinary  acceptation.  In  the  herring  trade,  for 
example,  ^ix  score  herrings  go  to  the  hundred,  and  sixty  to  the  thousand ; 
(3  Ed.  3,  Stat  2,  cap.  2 ;)  and  parol  eridenoe  is  admissible  consequently, 
to  show  that  the  word  thousand,  when  applied  to  herrings,  in  the  con- 
tracts of  herring  dealers  means  twelve  hundred.  In  a  lease  of  a  rabbit 
warren,  parol  evidence  was  admitted  to  show  that  by  the  custom  of  the 
country  where  the  lease  was  made,  in  taking  an  account  of  the  rabbits  on 
a  rabbit  warren,  the  numbers  were  computed  at  one  hundred  dozen  to  a 
thousand,  and  the  word  ''  thousand  "  in  a  lease  as  applied  to  rabbits  was 
consequently  construed  to  mean  one  hundred  dozen  or  twelve  hundred,  {u) 
So,  where  an  insurance  was  effected  "  to  any  port  in  the  Baltic,"  evidence 
was  admitted  to  show  that  the  Oulf  of  Finland  was  considered  by  uni- 
versal custom  and  consent  amongst  merchants  and  in  mercantile  contracts 
to  be  within  the  Baltic,  though  the  two  seas  were  treated  as  distinct  by 
geographers,  (x)  And  in  a  lease  of  a  coal  mine  evidence  was  admitted  to 
show  that  the  word  *'  level"  in  mining  districts  had  a  meaning  different 
from  the  ordinary  popular  meaning,  and  that  the  word  was  used  by  the 
parties  to  the  contract  in  the  sense  in  which  it  is  ordinarily  employed  by 

miners,  (y) 

Of  Covenants.  No  precise  form  of  words  is  necessary  to  create  or 
constitute  a  covenant.  The  words  in  a  contract  under  seal,  "  I  will  be 
answerable/'  or  ''I  will  be  accountable"  to  A.  for  10/.,  or  ''I  am  content 
to  give  A.  10/.  at  Michaelmas,'*  amount  to  a  covenant  to  pay  the  money,  {z) 
and  words  used  in  the  future  tense,  unconnected  with  precedent  words  of 
agreement,  will  in  themselves  be  sufficient  to  constitute  an  express  cove- 
nant, such  as  the  words  in  a  lease,  "  and  the  said  W.,  his  executors,  &c., 
shall  sufficiently  repair,  &c.,  (a)   and  an  action  of  covenant  will  lie  on 

(<)  4  East,  134;  6  N.  &  M.  94;  5  Ad.  &  t.  PAcft^,2  B.&P.168. 

B.  802;  1  RoUe  Abr.  86,  pi  1,  525,  pL  7;  14  (y)  daytonr.  Oreffion,  4  N.  &  M.  602;  1 

Uw,  J.  Bep.  N.  S.  (Bzcheq.)  48.  Hairiaon,  159,  s.  c;  5  Ad.  &  E.  802,  8.  c. 

(»)  Smitk  T.  iri£f(M»,  8  B.  &  Ad.  728.  (z)  3  Leon.  119,  pL  169.    Brice  v.  Carre,  1 

(r)  Udke  ▼.  WaUert,  S  Campb  16.    See  alio  Lev.  47  ;  1  Keb.  155,  s.  c. 

Brmtffk  T.  Whitmore,  4  T.  K.  210.    Andtnon  (a)  BreU  t.  CumherlaKd,  Cro.  Jac  899,  521. 
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general  words  of  contract  and  agreement  contained  in  a  deed,  although  the 
parties  profess  not  to  contract  "  by  way  of  covenant,"  as  where  they 
*'  resolved  and  agreed  and  did,  hy  way  of  declaration,  and  not  of  covenant, 
spontaneously  and  fully  agree,"  Lord  Eldon  said  it  was  nonsense  to  talk  of 
agreeing  and  declaring  (under  seal)  without  covenanting,  (h)  And  when- 
ever a  contract  under  seal  contains  words  clearly  purporting  an  agreement 
to  do  any  act,  whether  in  the  way  of  covenant,  provision,  or  exception,  or 
by  necessary  implication,  such  words  amount  to  a  covenant  in  the  eye  of 
the  law,  and  an  action  of  covenant  may  consequently  be  maintained  upon 

them,  (c) 

A  lessee  covenanted  that  he  would  at  all  times  during  the  term  for  which 
the  lands  and  premises  were  demised  to  him,  plough,  sow,  manure,  and 
cultivate  them,  "  except  the  rabbit  warren  and  sheep-walk,  in  a  regular  and 
due  course  of  husbandry,  according  to  the  custom  of  the  country,"  and  it 
was  held  that,  as  the  parties  clearly  meant  by  the  exception  that  neither  the 
rabbit  warren  nor  the  sheep-walk  should  be  ploughed,  the  exception  ought 
to  be  construed  as  a  covenant  that  it  should  not  be  done,  and  that  an 
action  of  covenant  consequently  was  maintainable  for  the  doing  of  it. 
"  By  whatever  words,"  observes  Tenterden,  C.  J.,  "  we  collect  an  agreement 
that  a  thing  should  not  be  done,  we  collect  enough  to  make  an  action  of 
covenant  maintainable  for  the  doing  of  it."  (d)  So  when  it  was  agreed  that 
a  lessee  should  have  "  conveniens  lignum  non  succidendo  arhores"  it  was 
holden  that  the  lessor  might  have  an  action  of  covenant  against  him  on 
these  words  for  cutting  down  the  trees,  (e) 

Words  of  recital  in  a  deed  will  constitute  an  agreement  between  the  par- 
ties upon  which  an  action  of  covenant  may  be  maintained.  "  As  if  I  recite 
by  my  deed  that  I  am  possessed  of  such  an  interest  in  certain  land,  and 
assign  it  over  by  the  same  deed,  and  thereby  covenant  to  perform  all  agree- 
ments in  the  deed,  if  I  be  not  possessed  of  such  an  interest,  the  covenant 
is  broken.  (/)  Thus,  where  a  termor  for  ninety-nine  years,  if  three  lives 
should  so  long  continue,  recited  his  interest,  and  that  one  life  was  in  being, 
and  assigned  his  term,  it  was  adjudged  that  this  recital  amounted  to  a 
covenant  that  the  life  continued,  {g)  So  the  recital  in  a  deed  of  a  previous 
agreement  to  do  a  certain  act,  amounts  to  a  covenant  in  the  deed  for  the 
performance  of  it,  for  the  recital  operates  as  a  solemn  confirmation  of  the 
**  agreement  and  intent  precedent."  (h) 

8  BulBtr.  163,  s.  c.  StevtMoiCt  case,  1  Leon.  324. 

(h)  Ellison  V.  BiffnM,  2  J.  &  W.  610.  (/)  Gawdy,  J.,  Severn  ds  CUurk^e  case,  1  Leon. 

\e)  Tenterden,  0.  J.,  Sampson  v.  Easierhy,  9  122. 

'^l,  514.  ig)  Best  r,  Brett,  cited  in  Hoiks  r   Carr,  8 

Id)  Duke  of  St.  Albansy.  Ellis,  16  Ea»t.  862.  Swanst  649. 

(  /)  March  9,  pi.  22.    Dy.  19,  b.  pi  (115.)  (A)  Bwfoot  r.  Fretwdl,  8  Keb,  465. 
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Words  of  proviso  and  conditioii  will  also  be  constmed  as  an  express  co- 
veoant,  when  snch  a  construction  is  necessary  to  give  effect  to  the  apparent 
intention  of  the  parties.  Thus,  where  a  conveyance  was  made  by  the  plain- 
tiff of  an  incorporeal  right  to  the  defendant,  provided  that  out  of  the  first 
profits  the  defendant  should  pay  the  plaintiff  500/.,  it  was  holden  that  an 
action  of  covenant  might  be  maintained  on  these  words  of  proviso  for  the 
non-payment  of  the  money,  (i)  So,  where  a  lease  was  granted  on  condi- 
tion that  the  lessee  should  keep  and  leave  the  demised  premises,  at  the  end 
of  the  term,  in  as  good  plight  as  he  found  them,  it  was  holden  that  an  ac- 
tion of  covenant  would  lie  for  a  breach  of  this  condition,  (k) 

Where,  however,  the  proviso  or  condition  is  by  way  of  qualification  of 
the  coyenant,  or  defeazance  of  the  deed  or  of  the  estate  and  interest  thereby 
created^  and  not  in  the  nature  of  an  agreement;  as  if  a  lease  be  granted, 
provided  and  on  condition  that  the  lessee  collect  and  pay  the  rents  of  the 
other  houses  of  the  lessor,  an  action  of  covenant  is  not  maintainable.  (/) 

If  lessee  for  years  covenants  to  repair,  *'  provided  always  and  it  is  agreed 
that  the  lessor  shall  find  great  timber,  &c.,"  a  covenant  is  created  on  the 
part  of  the  lessor  to  find  the  timber  by  reason  of  the  word  ''  agreed;"  but 
if  the  lessee  had  covenanted  to  repair  provided  the  lessor  found  the  timber, 
without  the  word  ''  agreed,"  the  proviso  would  not  have  amounted  to  a 
covenant  on  the  part  of  the  lessor,  but  to  a  qualification  only  of  the  cove- 
nant of  the  lessee,  (m) 

The  lessee  covenanted  that  he  would  at  all  times  during  the  continuance 
of  his  lease  fold  his  flock  of  sheep  which  he  should  keep  upon  the  demised 
premises  upon  such  parts  where  the  same  had  been  usually  folded.  It  was 
held  that  this  amounted  to  a  covenant  to  keep  a  flock  of  sheep  upon  the 
premises,  and  that  it  would  consequently  be  no  answer  to  an  action  upon 
the  covenant  for  the  defendant  to  say  that  he  kept  no  sheep»  and  therefore 
had  none  to  fold.  (»)  A  landlord  demised  certain  limestone  quarries  and 
lime-kilns  to  a  tenant,  who  covenanted,  amongst  other  things,  that  he 
would,  at  all  times  and  seasons  of  burning  lime,  supply  the  lessor  and  his 
tenants  with  lime  at  a  stipulated  price,  for  the  improvement  of  their  lands 
^d  the  repair  of  their  houses ;  and  it  was  held  that  this  amounted  to  a 
covenant  to  burn  lime  at  such  seasons,  and  that  it  was  not  a  good  defence 
^  plead  that  there  was  no  lime  burned  on  the  premises  out  of  which  the 
lessor  could  be  supplied,  (p) 

(0  ClaphaM  T.  Moyl€,  1  Ler.  155 ;  1  Keb.      t.  Tetterdl,  Cro.  Elii.  242. 
5^2,  8fi0.  897,  ■.  c.  See  also  Parker  v.  Ora'ceMr,  (m)  1  RoUe  Abr.  518. 

/?*  '^^  •• ;  and  1»,  pL  88,  »•  c-  W  ^^  ▼•  Plummer,  3  B.  &  Aid.  749, 751. 

*)  1  HoUe,  Abr.  518 ;  Bac.  Abr.,  Covt.  (A).  (o)  Earl  q/ShrevOmry  ▼.  Oould,  2B.  &  AM. 

<0  0«e»py  T.  Jieaton,  Cro.  Cor.  128.   Simpson      487. 
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If  two  persons  covenant  together  that  it  shall  be  lawful  for  the  one  to 
hold  possession  of  the  other's  property  for  a  certain  time,  the  law  infers 
therefrom  an  agreement  that  he  shall  not  detain  it  for  a  longer  time,  but 
shall  then  give  it  up  to  the  owner ;  if,  then^  he  detains  it  beyond  that  time, 
it  is  a  breach  of  covenant,  (p)  Therefore,  where  it  was  covenanted  and 
agreed  in  a  charter-party  of  afiOreightment,  that  ''  forty  days  should  be 
allowed  for  unloading  a  vessel  and  loading  her  again,"  it  was  held  that  t^s 
amounted  to  a  covenant  not  to  detain  the  ship  for  loading  and  unloading 
beyond  the  forty  days,  (q) 

Words  of  exception  and  reservation  in  an  indenture  of  lease  sometimes 
operate  as  an  express  grant  o/  an  incorporeal  hereditament. 

A  lord  of  a  manor  conveyed  to  one  W.  and  his  heirs  certain  lands  and 
premises,  parcel  of  the  demesne  of  the  manor,  excepting  and  reserving  to 
himself,  his  heirs  and  assigns,  free  liberty,  with  servants  or  otherwise,  to 
come  into  and  upon  the  lands  so  conveyed,  and  there  to  hawk,  hunt,  fish, 
and  fowl  at  any  time  thereafter,  at  their  will  and  pleasure ;  and  it  was 
held  that  the  words  of  reservation  or  exception  so  used  operated  as  an 
express  grant  of  an  incorporeal  hereditament,  (r)  — that  the  liberty  of 
hawking,  hunting,  fowling,  and  fishing  granted  to  a  person,  his  heirs,  ex- 
ecutors, and  assigns,  amounted  to  a  profit  a  prendre,  authorizing  the 
grantee  to  take  and  to  carry  away  the  fowl  and  the  fish,  and  not  to  a  mere 
Ucense  of  pleasure,  and  that  it  conferred  upon  the  grantee  a  right  to  send 
his  servants  to  hawk,  hunt,  fish,  and  fowl  for  him  in  his  absence. 

Licenses  operating  as  grants  of  an  incorporeal  hereditament.  A  li- 
cense, sealed  and  delivered  as  a  deed,  authorizing  the  licensee  to  go  upon 
another  man's  land  or  to  make  use  of  it  for  profit,  operates  as  a  grant  of 
an  easement,  or  of  an  incorporeal  hereditament,  but  a  mere  license  of 
pleasure  amounts  only  to  a  personal  contract,  or  to  an  ordinary  covenant 
between  the  parties,  and  does  not  transfer  to  the  licensee  and  his  heirs  any 
right  over,  or  interest  in,  the  soil  and  freehold  of  the  licensor.  A  license 
by  deed  to  hunt  deer,  or  to  fish,  granted  to  a  man,  and  his  heirs  and  assigns, 
would,  as  we  have  just  seen,  authorize  him  to  take  away  the  deer  killed  and 
the  fish  caught,  and  would  amount,  consequently,  to  a  grant  of  an  incor- 
poreal hereditament  and  j9r<9/?/ a  prendre.  "If  one  license  me  and  my 
heirs  to  come  and  hunt  in  his  park,  I  mast  have  a  writing  (that  is  a  deed) 
of  that  license,  for  a  thing  passes  by  the  license,  which  endures  in  perpe- 
tuity, but  if  he  license  me  one  time  to  hunt,  this  is  good  without  deed,  for 
no  inheritaDce  passes."  (s)      If  the  license   be  a  mere  personal  license 

{p)  Lord  BUenborougfa,  RandaU  v.  Lynch,  12  dem.  Doug,  v.  Lock,  2  Ad.  &  E.  748. 

East,  182.  («)  Tear  Book,  11  Hen.  7,  fol.  86,  dted  by 

{q)  lb.  p.  178.  Parke,  B.,  7  M.  &  W.  79. 
(r)  Wickkam  r.  Hawker,  7  M.  &  W.  68.    />o< 
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of  pleasnre,  the  licensee  cannot  take  away  to  his  own  use  the  game  killed, 
or  go  with  servants  upon  the  land,  still  less  send  servants  to  kill  for  him, 
or  assign  his  license  to  another. 

A  license  under  seal  to  convey  coals  or  timher  in  carts,  or  water  in 
drains  or  channels,  through  or  across  the  land  of  the  licensor,  is  a  license 
of  profit,  and  not  of  pleasure,  and  would  amount  to  a  grant  of  a  right  of 
way,  or  of  a  water-course. 

A  license  under  seal  may  be  of  such  a  nature  as  to  operate  in  respect  of 
some  things  as  a  license  of  pleasure  merely,  and  as  to  others  as  a  grant  of 
an  incorporeal  hereditament,  and  a  direct  transfer  of  an  estate  or  interest 
in  the  land.  *'  A  dispensation  or  license,"  observes  Willes,  C.  J.,  "  properly 
passeth  no  interest,  nor  alters  or  transfers  property  in  anything,  but  only 
makes  an  action  or  something  done  by  the  party  lawful,  which  without  it 
would  have  been  unlawful,  as  a  license  to  hunt  in  a  man  s  park,  or  to  come 
into  his  house,  which  without  license  would  be  unlawftil.  But  a  license  to 
hunt  in  a  man's  park,  and  carry  away  the  deer  killed  to  his  own  use,  to 
cut  down  a  tree  in  a  man's  ground,  and  to  carry  it  away  the  next  day  after 
to  his  own  use,  are  licenses  as  to  the  acts  of  hunting  and  cutting  down  the 
tree ;  but  as  to  carrying  away  the  deer  killed  and  tree  cut  down,  they  are 
GRANTS.  So,  to  license  a  man  to  eat  my  meat,  or  to  fire  the  wood  in  my 
chimney  to  warm  him  by ;  as  to  the  actions  of  eating,  firing  my  wood,  and 
warming  him,  they  are  licenses,  but  it  is  consequent  necessarily  to  those 
actions  that  my  property  be  destroyed  in  the  meat  eaten,  and  the  wood 
burnt,  so  as  in  some  cases  by  consequent,  and  not  directly,  and  as  its 
effect,  a  dispensation  or  license  may  destroy  and  alter  property."  (/) 

Cy  Bonds  or  Obligations. 

No  precise  form  of  words  is  essential  or  necessary  to  create  a  bond  or 
obligation,  {u)  Any  memorandum  in  writing  under  seal,  acknowledging 
a  debt,  or  denoting  the  intention  of  the  party  to  bind  himself  for  the  pay- 
ment of  a  sum  of  money,  will  oblige  him  as  efiectually  as  the  most  formal 
words  he  can  make  use  of, — such,  for  example,  as  *'  I,  A.  B.,  have  borrowed 
10/.  of  C.  D."or  "Memorandum  that  A.  owes  B.  10/.,"  or  "I  have 
agreed  to  pay  J.  S.  10/.,"  or  *'  all  things  being  reckoned  and  ac- 
counted between  A.  and  B.,  it  is  admitted  that  A.  owes  B.  10/.;" 
for  however  the  words  teneri  et  firmiter  ohligari  are  generally  put  into 
every   common    bond,   yet   when    any  other  words    purport  the   same 

(<)  V»iighaii,C.J.,  rA<WMMT.5<)rretf,Vaiigh.  («)     Dodson  y.  Kayes,  TcIt.  198;  2  Rolle 

330.  Woodr.  LedbiiUr,  14  Law  J.  N.  S.  (Ezch)      Abr.  146, 147.    JoknwH  t.  Morgan,  Cro.  BUs. 
164  •  758.    ffardmoH  r.  Hardman,  ib.  886. 
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effect,  and  the  same  sense  in  writing,  the  law  shall  construe  them  to  have 
like  efficacy.  Thus,  if  a  man  by  writing,  sealed  and  delivered,  recites  that 
"whereas  he  had  100/.  of  J.  S.,  he  hath  paid  him  forty  pounds,  and  there 
remain  sixty,"  this  is  a  good  bond,  binding  him  to  pay  the  sixty  pounds ; 
for  every  word  which  proves  a  man  to  be  a  debtor,  if  it  be  under  seal,  shall 
charge  him  with  the  payment  of  the  money,  (.r)  In  an  action  upon  a 
bond,  the  plaintiff  in  his  declaration  alleged  that  the  defendant  was  bound 
to  him  by  his  writing  obligatory  for  the  payment  of  the  sum  of  20/. ;  upon 
oyer  the  words  of  the  deed  were,  "  I  do  acknowledge  to  Edward  Watson 
by  me  20/.  upon  demand,  for  doing  the  work  in  my  garden,"  and  this  was 
held  to  be  a  good  bond  for  20/.  (y)  A  memorandum  to  the  following 
effect,  "Be  it  known  that  I  owe  to  S.  Spurr.  14/.,  besides  6/.  by  bill,"  was 
adjudged  a  good  obligation  for  20/.  (^) 

If  no  time  is  limited  in  a  bond  for  the  payment  of  money  borrowed  or 
acknowledged  to  be  due,  such  money  is  due  immediately,  and  payable  on 
demand,  (a)  and  if  it  is  to  be  paid  on  a  day  that  is  past,  the  money  shall 
be  due  and  payable  immediately.  But  if  it  be  for  the  performance  of  an 
act  on  the  29th  of  February  next  following,  and  the  next  February  has 
only  twenty-eight  days,  it  has  been  said  that  the  party  is  not  bound  to  do 
the  act  imtil  the  next  leap  year,  when  February  has  tweoty-nine  days !  (b) 


SECTION  II. 


OF  THE    LEGAL    FORCE,    AND    EFFECT,    AND   INTERPRETATION,   OF  SIMPLE 

CONTRACTS  IN  WRITING. 

Inadmissibility  of  oral  evidence  to  add  to,  alter,  or  contradict,  a  written 

contract. 

Most  systems  of  jurisprudence  have  manifested  a  decided  preference  to 
written  memorials  over  verbal  representations  founded  on  the  doubtful  or 
imperfect  recollection  of  witnesses.  The  French  law  requires  a  very  large 
class  of  contracts  to  be  put  into  writing,  "  in  consequence,"  it  observes, 
"  of  the  corruption  of  manners  and  subornation  of  witnesses,"  and  formally 
prohibits  the  admission  of  oral  evidence  against  the  contents  of  a  written 
document,  {c) 

{x)  Cor€*»  cue.  Dyer,  22  b.    Bedovi'tcoM,  1  (a)  1  Brownl.  53. 

Leon.  25 ;  Bac  Abr.  p.  804.  (&)  1  Leon.  101.    As  to  penal  obligatioiif,  lee 

(y)  WaUon  t.  Snaed,  Vent  288.  port,  sec.  8. 

(«)  SpwT  T.  Wood,  cited  Dyer  22,   b.,  n.  (c)  Pothier,  p.  4,  c.  2,  art  1.. 
137. 
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It  is  a  fRndamental  rale  of  oar  own  common  law  that  oral  evidence  shall 
not  be  given,  to  add  to,  subtract  from,  or  in  any  manner  alter,  or  vary  any 
description  of  written  contract;  '^ quoties  in  verbis  nulla  est  ambu/ui- 
ias,  nulla  exposilio  contra  verba  Jienda  est,'*  This  general  rule  or  prin- 
ciple of  law  has  been  established  on  the  ground  that  the  writing  stands 
higher  in  the  scale  of  evidence  than  the  oral  testimony,  and  that  the 
stronger  evidence  ought  not,  therefore,  to  be  controlled  or  altered  by  the 
weaker,  {b)  Thus  it  has  been  held,  that  the  verbal  declaration  of  an 
auctioneer,  made  at  the  time  of  sale,  cannot  be  given  in  evidence  in  oppo- 
sition to  the  printed  conditions  of  sale,  {c)  and  that  an  oral  compact  or 
understanding,  entered  into  at  the  time  of  the  signing  of  a  written  agree- 
ment for  a  lease,  cannot  be  given  in  evidence  in  opposition  to  the  agree- 
ment, to  show  that  the  rent  was  to  commence  from  a  later  day  than  that 
Darned  therein,  {d) 

If  a  written  contract  of  purchase  and  sale  fixes  the  time  for  the  com- 
pletion of  the  purchase,  or  the  time  for  the  delivery  of  the  goods,  an 
agreement  to  substitute  another  day  must  be  expressed  in  writing,  {e) 
and  if  the  time  for  payment  is  named,  oral  evidence  is  inadmissible  to 
show  that  the  payment  was  to  be  prolonged,  or  that  it  was  to  depend  on 
a  contingency  or  be  made  out  of  a  particular  ftmd.  (/)  Oral  evidence 
is  inadmissible  to  make  a  promissory  note  absolute  upon  the  face  of  it, 
conditional  or  payable  upon  a  contingency,  {g)  or  to  make  a  contract, 
which,  by  the  terms  of  it,  is  to  commence  in  pnesenti,  to  commence  in 
futuro  ;  (h)  or  to  show  that  it  was  agreed,  when  a  bill  or  note  was  given 
or  indorsed,  that  the  instrument  should  be  renewed,  and  that  payment 
should  not  be  demanded  at  the  time  when  it  became  due.  (t) 

A  warranty,  made  orally  on  the  completion  of  a  written  contract  of 
sale,  cannot  be  introduced  as  part  of  the  contract  if  the  contract  itself  is 
silent  as  to  the  fact  of  such  warranty,  (k)  If  a  written  demise  be  silent 
as  to  the  payment  of  the  ground  rent  (/)  or  land  tax,  (m)  oral  evidence 
is  inadmissible  to  show  that  the  tenant  agreed  to  pay  it.  If  a  written 
contract  of  purchase  and  sale  is  silent  as  to  the  time  of  payment  or  deli- 
very, oral  evidence  is  inadmissible  to  show  that  credit  was  bargained  for 


s 


Lordffardwiei,  2  Atk.  383 ;  1  Oox,  402. 

^<;)  Ounnit  r.  ErhaH,  1  H.  Bl.  289. 

(d    Sentcn  t.  Coope,  8  Sc  N.  R.  4S. 

(e)  SUad  T.  Dawber,  10  Ad.  &  E.  57  ;  2  P. 
ft  D.  451  s.  c  MarthaU  ▼.  Lynn,  6  H.  &  W. 
109.    StateOl  t.  Robintan,  8  Ring.  N.  S.  928. 

(J)  Hoare  r.  Orakan,  3  Gampb.  57. 

[g)  Bawton  ▼.  Wtiiier,  1  Stark.  360.  Motdty 
T.  Hanfard,  10  B  &  C.  729.  Foxier  ▼.  JoUy, 
1  C.  M.  &  R.  703  ;  2  Tyr.  239  8.  c.    Free  v. 


Hawhint,  1  Moore,  585,  542 ;  8  Taunt  92  s. 
c.  Adamt  t.  WordUy,  1  M.  ft  W.  374;  1 
Tyr.  ft  Qt.  020  8.  c. 

(A)  WiUianu r,  Jonet,  7  D.  ft  R.  548;  5  B. 
ft  C. ;  108  B  0. 

(t)  Hoare  v.  Oraham,  3  Gampb.  56.  Brown 
y.  Langley,  5  Sc.  N.  R.  249. 

{k)  Powetl  T.  Edmundt,  12  East,  6. 

(/)  Preston  X.  Mereean,  2  Bl.  1249. 

(m)  Rich  r.  Jackson,  4  Br.  C.  C.  515. 
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and  intended  to  have  been  given,  (n)  or  that  the  goods  were  to  be  deli- 
vered or  removed  at  a  precise  time  or  in  any  particular  manner.  (0)  When 
an  agreement  for  a  lease  has  been  drawn  up  in  writing,  oral  evidence 
cannot  be  given  to  show  that  more  premises  were  intended  to  be  included 
in  the  agreement  than  those  actually  mentioned  in  it,  or  that  a  greater 
rent  was  to  be  paid  than  that  actually  expressed,  or  that  the  rent  was  to 
commence  at  a  later  day  than  that  named  in  the  agreement;*' (/?)  for 
whenever  the  contract  is  reduced  into  writing,  nothing  that  is  not  found 
impressed  upon  it  can  be  considered  as  forming  part  of  the  contract,  {g) 
But  the  contract  may  be  evidenced  and  established,  as  we  have  previously 
seen,  through  the  medium  of  several  writings,  as  well  as  by  one  docu- 
ment, and  the  import  of  a  written  paper,  purporting  to  contain  the  terms 
of  a  contract,  may  be  controlled,  altered,  or  extended,  by  a  cotempo- 
raneous  agreement  in  tDriting ;  (r)  provided  it  be  shown  that  both  papers 
refer  to  the  same  subject  matter,  persons,  and  things. 

The  rule  of  law,  excluding  the  admission  of  oral  testimony,  for  the 
purpose  of  adding  to,  or  enlarging  the  terms  of  a  written  contract,  holds 
with  still  greater  force  in  the  case  of  agreements  required  by  law  to  be 
authenticated  by  writing,  for  to  allow  such  agreements  to  be  proved  in 
any  material  part  by  oral  testimony,  would  be  to  substitute  in  the  place 
of  the  written  contract  required  by  statute,  a  contract  established  partly 
by  writing,  and  partly  by  oral  testimony,  and  would  let  in  all  the  mis- 
chiefe  that  it  was  the  object  of  the  legislature  to  prevent.  Oral  evidence 
consequently  is  inadmissible,  as  we  have  already  seen,  to  connect  to- 
gether letters  or  writings,  having  no  obvious  or  necessary  connexion  or 
reference  to  each  other,  in  order  to  establish  a  contract  in  writing  within 
the  provisions  of  the  Statute  of  Frauds.  («) 

Oral  testimony  in  aid  of  insufficient  written  evidence  of  a  contract. — 
But  a  contract  not  required  to  be  in  writing  by  the  Statute  of  Frauds 
may  be  evidenced  and  established  through  the  medium  of  oral  and  written 
testimony.  If  a  written  document  amounts  to  a  mere  admission  or  ac- 
knowledgment of  certain  facts,  forming  a  link  only  in  the  chain  of  evi- 
dence by  which  a  contract  is  sought  to  be  established,  it  may  be  given 
in  evidence  concurrently  with,  and  may  be  aided  and  supported  by,  oral 
testimony,  {t) 

Thus,  in  the  case  of  a  contract  for  work  and  services,  if  the  names  of 


i; 


in)  Ford  ▼.  TalUy  2  Sc  N.  R.  646.  634 1.  c    Pickering  t.  DawtonA  Taont.  786. 

(o)  Oreavet  v.  Ashlin,  8  Campb.  425.  (r)  Brovm  ▼.  Langlty,  5  Sc.  K.  R.  254. 

(p)  Meru  V.  AnseU,  8  Wils.  276.    Heiuon  ▼.  («)  JBoyde//  v.  l)r%Mmond,  11  Bast,  142. 

Coop«r,  8  Sc  N.  R,  48.  (()  il«e»  t.-PmO^  4  M.  &W.  144. 
(^)  Kain  t.  OM,  4  D.  &  R.  61 ;  2  B.  &  C. 
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the  eontracting  parties  are  not  mentioned^  or  the  price  to  be  paid  for  the 
work  is  not  speeified,  or  the  qaantity  not  named,  and  the  writing  con- 
sequently does  not  amount  to  a  contract,  oral  proof  of  the  additional 
facts  and  circumstances  necessary  to  constitute  a  contract  and  giye  effect 
to  the  transaction,  is  admissible,  (u)  Such  evidence  does  not  alter  or  add 
to  an  existing  contract,  as  no  contract  exists  independently  of  it 

Any  mere  admission,  or  averment  of  a  fact  also,  in  writing,  may  bo 
contradicted  by  oral  testimony.  If  a  bill  of  exchange  or  promissory  note 
purports  on  the  &ce  of  it  to  be  made  for  vahte  received,  it  is  competent 
to  the  parties  to  show  that  no  value  was  received,  (a:)  and  if  a  receipt 
or  acknowledgment  of  the  payment  of  money  has  been  given,  oral  evi- 
dence is  admissible  to  contradict  such  receipt  or  acknowledgment 
and  rebut  its  legal  operation  as  a  discharge  firom  fiability.  (y)  And 
although  oral  terms,  stipulations,  or  agreements;,  made  either  before  the 
written  instrument  was  completed,  or  during  the  time  that  it  was  in  a 
state  of  preparation,  cannot  be  given  in  evidence,  so  as  to  add  to,  or  in 
any  manner  vary  or  qualify,  the  terms  of  the  written  engagement,  yet ''  it 
is  competent  to  the  parties,  at  any  time  before  breach  of  the  agreement, 
by  a  new  contract  not  in  writing,  to  waive  and  annul  the  former  agree- 
ment, so  as  to  prevent  either  party  from  recovering  on  the  contract  which 
was  in  writing."  (z) 

Oral  evidence,  offered  to  show  subsequent  matter  of  discharge  fh)m 
liability,  affects  only  the  remedy  by  way  of  action  upon  the  contract ; 
it  does  not  in  any  way  impugn  or  alter  the  terms  of  the  written  agreement 
itself.  Admitting  the  contract,  it  seeks  to  show  that  the  party  has  no 
right  to  enforce  it.  It  is  admissible  consequently  on  the  part  of  a 
defendant  for  the  purpose  of  ^charging  himself  and  defeating  the  action 
upon  the  contract,  but  cannot  be  introduced  by  a  plaintiff  who  comes 
to  have  an  omission  rectified,  or  to  introduce  a  new  term  into  the  written 
agreement,  or  to  substitute  in  the  place  of  the  original  written  contract 
a  new  contract,  to  be  proved  partly  by  the  written  agreement,  and  partly 


(«)  MitUk  T.  Lord  BeyUldy  1  Will.  216. 
Knapp  T.  ffardeti.  1  Gale,  47.  ^efftry  ▼. 
WaUon,  1  Stark.  5.  P.  C.  267.  It^m  t. 
Leg,  2  Camp.  621  ;  Boianqaet,  J.,  2  Sc.  N.  B. 
66d.    Eden  r.  Btate,  9  Juriit,  218. 

(x)  FotUr  r.JoUy,  1  G.  M.  &  R.  708 ;  6  Tyr. 
239,  fl.  c.  RadaiU  t.  Britiow,  1  G.  &  J.  281  ; 
1  Tyr.  84,  s.  c.  BoUiday  t.  AikUutm,  8  D.  & 
B  166;  6 B. AG.  608,8.0. 

(y)  SiratM  ▼.  Rattall,  2  T.  B.  866.  Lampon 
T.  Code,  6  B.  ft  Aid.  611.  Oravee  r.  Key,  8 
B.  ft  Ad.  818.  Fatrnum  t.  Buddy  6  M.  ft  P. 
684 ;  7  Bing.  674,  •.  c.    SekoUy  t.  Walmtey, 


1  Peake  N.  P.  G.  84.  ffoltten  y.  Jumpton,  4 
Bsp.,  p.  190.  Fairmaner  t.  Budd,  6  H.&  F.  640. 
Skatfe  T.  Jaeittm,  8  B.  ft  G.  428.  By  the 
French  law,  the  contents  of  a  written  document 
may  be  impeached  ai  fiUse  by  an  original  pro- 
cess called  inscription  de  fanx  ;  bat  until  that 
chaxge  is  decided,  and  they  are^  adjudged  to  be 
BO,  credit  is  giren  to  them  piOTisionally.  Potkier, 
p.  4,c.  1.  art.  1.  9  8. 

(z)  Benman,  G.  J.,  (Tow  t.  Lord  NugeMi,  6 
B.  ft  Ad.  61 ;  2  N.  &  H.  88,  s.  c. ;  Loid 
Eldon,  9  Yes.  260. 
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by  Bubseqaent  verbal  terms  engrafted  upon  it.  (a)  The  admission  of 
such  evidence  in  the  last  case  would  have  the  effect  of  varying  or  adding 
to  the  terms  of  die  written  agreement,  and  would,  moreover,  be  in  direct 
contravention  of  the  Statute  of  Frauds ;  but  its  admission  in  the  first 
case  is  consistent  with  the  contract  and  with  the  provisions  of  the  statute. 
The  Statute  of  Frauds  has  not  altered  the  situation  of  a  defendant  against 
whom  a  contract  is  sought  to  be  enforced ;  it  says  that  no  action  shall 
be  brought  unless  the  agreement  is  in  writing;  but  does  not  require 
written  evidence  of  the  dissolution  of  the  contract^  or  of  a  subsequent 
discharge  from  liability,  and  does  not  consequently  prevent  the  defendant 
from  giving  the  same  evidence,  now  that  he  might  have  given  before  the 
statute,  (b) 

Effect  of  altering  a  simple  contract  in  writing  after  its  execution, — 
Any  material  alteration  of  a  written  contract,  made  without  the  privity 
and  assent  of  the  party  to  be  affected  by  it,  at  once  vitiates  and  avoids 
the  contract. 

Subsequently  to  the  execution  of  a  guarantee,  and  whilst  it  was  in  the 
possession  of  the  plaintiff,  a  seal  was  affixed  to  the  defendant's  signature, 
giving  to  the  guarantee  the  character  and  appearance  of  a  deed,  and  it 
was  held  that  this  was  such  an  alteration  in  a  material  particular  as 
avoided  and  vitiated  the  contract.  (<?)  When  a  bill  or  note  is  produced, 
displaying  a  material  alteration  upon  the  face  of  it,  the  plaintiff  must 
disclose  the  circumstances  under  which  it  was  made,  and  show  that  it  is 
not  such  an  alteration  as  vitiates  the  security,  or  renders  a  new  stamp 
necessary,  {d)  But  if  the  alteration  is  immaterial  and  does  not  affect 
the  plaintiff's  right  of  action,  no  explanation  of  it  is  required,  (e) 

Simple  contracts  governed  by  the  same  rules  of  interpretation  a* 
deeds. — "  The  same  sense/*  observes  Lord  EUenborough,  C.  J.,  "  is  to 
be  put  upon  the  word^  of  a  contract  in  an  instrument  not  under  seal 
as  would  be  put  upon  the  same  words  in  any  instrument  under  seal ;  for 
the  same  intention  must  be  collected  from  the  same  words  of  a  contract 
in  writing  whether  with  or  without  a  seal."  (/*)  "  When  the  several 
cases  respecting  the  construction  of  written  instruments  are  closely  ex- 
amined, it  will  be  found  that  the  apparent  conflict  of  authorities  arises 
more  from  the  variety  of  terms  employed  by  the  parties  themselves  in 

(a)  Stead  v.  2>atr&«r,  10  Ad.  &  E.  67.    Mar-  13  Law,  J.,  N.  8.  (Excheq.)  277,  ».  c  in  error. 
shall  y.  Lynn,  6  M.  &  W.  109.  (d)  Cliford  v.  Lady  Parker,  8  Sc.  N.  R. 

(5)   Sugd.  on  Powen,   238,  232,  ed.  1839;  234.     Cariss  v.  Taiiersall,  ib.  260. 
6  Iaw  Mag.,  875—386  ;  14  Ves.  624  ;  1  Sch.  (e)  Earl  of  Falmouth,  y.  RohwU,  9  M.  &  W. 

&  Lef.  39 ;  1  Taunt.  609. ;  7  Ad.  &  E.  49.  469. 

(c)  Davidson  v.  Cooper,  11  M.  &  W.  778, 779 ;  {J)  Seddon  t.  SenaU,  18  Sait,  78. 
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framing  their  contracts,  than  from  difference  of  opinion  in  the  judges  who 
interpret  them.  The  whole  contract  must  be  taken  together,  and  due 
effect  given  to  the  several  clauses  that  counteract  or  qualify  each  other, 
and  it  often  happens  that  the  same  expressions  will  bear  different  mean- 
ings, and  require  a  different  interpretation,  according  to  the  context  of 
the  instrument  in  which  they  are  found.  The  intention  of  the  contract- 
ing parties  must  be  collected  from  the  whole  scope  of  the  instrument."  (^) 
Agreements  for  lectses. — In  order  to  determine  whether  a  contract  for 
the  hiring  and  letting  of  land  entered  into  prior  to  the  coming  into 
operation  of  the  transfer  of  property  act,  is  an  actual  lease  and  operates 
as  a  present  demise,  regard  must  be  had  to  the  apparent  intention  of  the 
parties  as  it  is  to  be  collected  from  the  whole  agreement,  construed  in 
connexion  with  surrounding  circumstances,  and  the  situation  and  acts 
of  the  parties  themselves  at  the  time  of  the  making  of  the  contract,  fji) 
Where  the  words  are  de  priBsenii^  I  demise,  &c.,  there  is,  of  course,  an 
immediate  lease,  provided  the  situation  and  circumstances  of  the  parties 
fav'our  such  a  construction.  Where  the  words  are  in  the  future  tense, 
and  the  agreement  is  that  the  party  shall  hold  and  enjoy,  and  he  is  after- 
wards put  into  actual  possession  of  the  land,  the  landlord  shall  not  after- 
wards turn  him  out  of  possession,  and  say  that  it  was  not  a  present 
demise ;  for  the  permitting  the  party  to  enter  is  strong  evidence  to  show 
that  the  landlord  intended  to  give  a  present  interest.  But  where  the 
words  themselves  do  not  necessarily  imply  it,  and  where  possession  is  not 
given  and  there  is  no  other  act  to  manifest  such  an  intention,  then  it  is 
merely  an  executory  contract "  (f)  And  an  agreement  may  operate  as  an 
actual  demise  and  convey  a  present  interest  in  the  land,  although  there 
may  be  an  express  stipulation  in  the  agreement  for  the  future  execution 
of  a  lease,  (k)  No  precise  words  or  technical  form  of  language  are  requi- 
site to  constitute  a  present  demise.  An  estate  or  term  of  years  in  die 
land  may  be  created  and  vested  in  a  third  party,  by  giving  him  a  license 
to  enjoy  a  house,  or  making  an  agreement  with  him  that  he  "  shall  re- 
side** therein,  provided  some  certain  rent  or  specified  service  is  reserved. 


(a)  Tindal,  C.  J.,  Sdeher  t.  Capper,  5  Se. 
N.  R.  816;  Parke,  B.,  6  M.  &  W.  104. 
Palmer  t.  TenipU,  9  Ad.  &  E.  608. 

(A)  Tindal,  Cf.  J.,  5  Sc.  680,  Curling  ▼.  MilU, 
7  8c.  N.  E.  726.  Oore  v.  Lloyd,  12  M.  &  W. 
479.  Alderman  v.  Neate,  4  M.  &  W.  720. 
Doe  dem.  Morgan  ▼.  Powell,  14  Law  J.,  N. 
S.6. 

(t)  Lord  Kenyon,  C.  J.,  and  Athont,  J., 
Doe  T.  AMnmer,  6  T.  B.  167, 168.    Perring 


Y,Brooi,7C.SiV.Ze2.  BtekneaY.ffood,6U.8c 
W.104,108.  -Br«AwrT./a«boA,6M.&W.649. 
(k)  Doe  d.  Pearson,  v.  Riet,  1  M.  &  Sc.  259  ; 
8  Bing.  178,  b.  c  Poole  v.  Bentley,  12  Eaat, 
168.  Warman  v.  Faiikful,  6  B.  &  Ad.  1042 ; 
8  N.  &  M.  137. 8.  c.  Alderman  v  Neaie,  4  H. 
&  W.  720.  Pinero  ▼.  Judton,  8  H.  &  P.  604  ; 
6  Bing.  206,  ■.  c.  WUson  t  CkukMm,  4  C.  & 
P.  474.  Parke,  B.,  Chapman  t.  Towner,  6.  M. 
&  W.  103. 
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or  sometliing  is  given  as  the  consideradon  for  the  contraot.  (/)  ^*  If 
there  are  any  words  showing  a  present  intention  that  one  is  to  give  and 
the  other  to  have  possession  for  a  determinate  term,  a  tenancy  is 
created/'  (m)  and  this  intention  may  be  manifested  by  expressions  con- 
tained in  a  series  of  letters,  as  well  as  by  the  formal  words  of  a  single 
instrument;  (n)  also  by  the  nature  and  extent  of  the  lessor's  interest  in 
the  land,  the  things  done  and  to  be  done  by  virtue  of  the  contract,  and 
the  peculiar  circumstances  of  each  case.  And,  on  the  other  hand,  al- 
though there  be  precise  and  formal  words  of  present  demise,  yet  if  you 
collect  from  the  face  of  the  entire  contract  a  contrary  intention,  the  in- 
strument shall  be  considered  only  an  agreement  for  a  future  lease,  and 
shall  not  operate  as  a  present  demise,  (o) 

In  the  case  of  simple  contracts,  as  in  the  case  of  deeds,  the  courts  will 
draw  all  such  plain  and  obvious  inferences  as  appear  to  be  necessary  to 
give  efiect  to  the  contract.  Thus,  where  a  bill  of  exchange  was  made 
for  twenty-five,  seven  shillings  and  three  pence,  the  courts  construed  it  to 
mean  twenty-five  pounds,  seventeen,  &c.  (p)  And  where  a  written  under- 
taking was  given  to  a  tailor  to  pay  him  "  the  sum  of  6/.  4«.  for  a  suit  of 
ordered  by  Daniel  Page,"  it  was  construed,  in  connexion  with  surrounding 
circumstances,  to  mean  a  suit  of  clothes  ;  (q)  and  when  a  promissory  note 
contained  the  words,  "  I  promise  noi  to  pay,"  the  word  not  was  re- 
jected. 

Custom  and  usage  have  the  same  influence  upon  the  exposition  of 
simple  contracts  that  they  have  upon  the  exposition  of  contracts  under 
seal.  The  known  and  received  usage  of  trade,  and  the  established  coarse 
of  mercantile  dealing,  are  considered  to  be  tacitly  annexed  to  the  terms 
of  a  mercantile  contract,  if  there  be  no  words  therein  expressly  controlling 
or  excluding  the  ordinary  operation  of  the  usage,  and  parol  evidence 
thereof  may  consequently  be  brought  in  aid  of  the  written  instrument,  (r) 
Thus,  although  a  bill  of  exchange  is  on  the  face  of  it  payable  on  a  day 
certain,  yet  the  three  additional  days  of  grace,  accorded  by  the  known 
custom  of  merchants,  are  permitted  to  be  annexed  to  the  terms  of  the 
written  instrument,  and  made  a  part  of  the  contract. 


(0  Co.  Litt.,  45  b. ;  Bu.  Ab.  (Iieaws,  K.) 
Ta^  J.,  Righi  d.  Orem  t.  Prodor,  4  Buzr. 
2209. 

(m)  Parke, B., £tdbM« T.  Bood,  5M.  &  W. 

108. 

(n)  Chavman  t.  Bluek,  5  Soott.,  581;  4 
Bing.  N.  S.  187,  t.  e.  Jotm  ▼.  JUytMldi,  1 
Ad.  &E.  N.  S.  506. 

(o)  Morgan  t.  BituU,  8  Taunt.  72.  Ray- 
vard  V.  EasweU,  6  Ad.  &  B.  278;  1  N.  &  P. 


411,8.6.  Jtavton r,  JSieki,  7  Ad. hE, 451; 2 
N.&.  P.  428,8.c.  J)unkY,StnUer,SKic  A\d. 
826;  11M.&  W.407;  4  Ad.  & B. N. S.  867. 

(p)  Pkipptr.  2VMMwr,  5  C.  &  P.  488.  JBiUott*s 
case,  2  Eaat,  P.  C.  951. 

(q)  Jarvis  ▼.  WHkim,  7  M.  &.  W.  410. 

(r)  Parius,  B.,  Huttour  t.  Warren,  1  M.  & 
W.  475.  Bourne  v.  Oatdiffe,  8  8c  N.  R.  40, 
41.  Cfburke  t.  RoytUme,  14  Law  J.  N,  S. 
Bxcheq.  148. 
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The  general  warranty  in  a  policy  of  insurance  to  sail  with  convoy, 
is  oonstmed,  according  to  the  usage  of  merchants,  to  depart  with  convoy 
from  the  nearest  customary  place  of  rendezvous  where  convoys  are  to  be 
had.  (s) 

When  a  workman  is  hired  for  a  year,  to  work  at  a  particular  trade, 
nnder  a  written  agreement  which  says  nothing  as  to  any  period  of  absence 
to  be  allowed  to  the  workman,  oral  evidence  may  be  given  to  show  that 
it  is  the  custom  of  the  particular  trade  for  the  workmen  employed  in  it 
to  take  certain  holidays,  and  to  absent  themselves  on  such  occasion  from 
their  work,  without  the  permission  of  their  masters  (/)  But  the  custom 
and  usage,  sought  to  be  established,  must  be  shown  to  be  a  generally  re- 
cognised practice  and  usage,  with  reference  to  the  trade  and  business,  out 
of  which  the  written  contract  arises  and  to  which  it  relates,  and  must  not 
exist  merely  in  the  "  judgment  and  opinion  of  the  witnesses."  (u) 

The  meaning  of  all  words  and  terms  of  art,  and  specifications  of  quan- 
tity, weight,  and  measure,  are  regulated  and  controlled  by  local  custom, 
unless  the  terms  have  been  selected,  and  a  definite  meaning  given  to  them 
by  the  legislature,  (x)  Evidence  of  general  usage,  in  the  trade  to  which 
the  contract  refers,  is  admissible  to  give  a  particular  and  peculiar  sense 
to  the  words  employed,  as  the  parties  may  be  presumed  to  have  contracted 
in  oonformity  with  the  custom,  and  to  have  used  the  words  in  their 
customary  trade  acceptation. 

The  memorandum  of  a  contract  of  sale  was  in  the  terms  following : — 
'*  Sold,  Mr.  W.  S.  18  pockets  of  Kent  hops,  at  lOOtf. ;"  and  it  was  held 
that  oral  evidence  was  admissible  to  show  that,  by  the  usage  of  trade,  a 
contract  so  worded  was  understood  to  mean  61.  per  cwt.,  and  that  the 
hops  consequently  were  to  be  weighed,  and  the  price  ascertained,  accord- 
ing to  the  weight  of  the  article,  and  that  the  100«.  was  not  to  be  paid  per 
pocket,  without  reference  to  the  weight  of  the  contents  of  such  pocket,  (y) 

But  to  vary  the  meaniug  of  plain  words,  the  existence  of  the  custom 
must  be  ^'  dear,  cogent,  and  irresistible."  Two  witnesses  stated  that  the 
usual  practice  of  the  trade  to  Sydney  was  to  consider  steerage  passengers 
as  "  cargo,"  and  their  passage  money  as  "  freight ;"  but  could  give  no 
instances  of  such  construction  within  their  own  knowledge,  and  it  was 


(«)  lAtkulier's  caee,  2  Salk.  443.    Butchinton  (x)  Matter  of  SU  Crou  t.  Ld,  Eoteard  de 

T.  B<ywker,  5  M.  &  W.  536;  Domat.  86,  §  9.       Waiden,  6  T.  E.  888.    Bocken  t.  Cooke^  4  T. 


J.  N.  S.' 


Tk€  ^wtn  T.   Stoie-Mpan-Trent,  18  Law      2  G.  &  P.  626.    Magu  ?.  Atkintonj  2  M.  6l 


SeoU  y^BowdUhn,  6  B.  &  P.  218.  _  '^'3\^»J^^A  ^  T-  ^-  271.     Taylw  v.  Btiggt, 

(Q:B.)117.  '  440. 

(»)  Tindal,  C.  J.,  18  Law  Ji,  N.  B.  (C.  P.)  (y)  Spicer  ▼.  Cooptr,  1  Ad.  &  E  .N.S  424 

196. 
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held  that  the  evidence  was  insufficient  to  establish  a  usage  of  trade,  so  as 
to  vary  the  prima  facie  meaning  of  the  words  cargo  and  freight  in  a 
written  contract,  (z) 

The  cases  as  to  the  admission  of  oral  evidence  of  the  custom  of  trade, 
*'  go  no  further  than  to  permit  the  explanation  of  words  used  in  a  sense 
different  from  their  ordinary  meaning,  or  the  addition  of  known  terms 
not  inconsistent  with  the  written  contract."  (a)  A  usage  of  trade  can 
never  be  set  up  in  contravention  of  a  rule  of  law,  or  in  opposition  to  a 
plain  and  clearly  expressed  intention.  If  there  are  peculiar  expressions 
used  in  a  contract,  which  have  in  particular  places  or  trades  a  known 
meaning  attached  to  them,  it  is  for  the  jury  to  say  what  the  meaning  of 
these  expressions  was,  but  for  the  court  to  decide  what  the  meaning  of 
the  contract  was.  {b) 

The  import  and  meaning  of  words  at  length  cannot  be  contradicted  or 
altered  by  figures.  Where  the  figures  and  the  words  of  a  bill  of  exchange 
or  a  promissory  note,  for  example,  disagree,  the  courts  will  give  force  to 
the  words  at  length,  in  preference  to  tbe  figures,  for  the  reason  assigned 
by  Marius,  ''  because  a  man  is  more  apt  to  commit  an  error  with  his  pen 
in  writing  a  figure  than  he  is  in  writing  a  word." 

A  bill  of  exchange,  by  which  the  drawer  required  the  acceptor  to  pay 
"  two  hundred  pounds  value  received,"  purported  by  the  figures  at  the  top 
of  the  bill  to  be  a  bill  for  245/,  to  which  latter  sum  the  stamp  was  appli- 
cable, but  it  was  held  that  the  value  of  the  bill  must  be  regulated  by  the 
words  at  length,  and  that  oral  evidence  was  inadmissible,  to  show  that 
the  bill  was  intended  to  be  drawn  for  the  amount  indicated  in  figures,  (c) 

Construction  of  express  warranties  made  on  sales  of  goods  and  chattels. 
The  nature  and  extent  of  a  warranty  will  be  regulated  by  the  apparent 
intention  of  the  parties  at  the  time  the  contract  was  entered  into.  A  sale 
note  made  on  the  purchase  of  a  horse,  described  the  animal  as  '*  a  black 
gelding,  about  five  years  old,  constantly  driven  in  the  plough — war- 
ranted ;"  and  it  was  held,  that  if  the  word  warranted  had  been  placed  at 
the  commencement  of  the  sentence,  it  would  have  extended  to  the  sex  and 
age  of  the  horse,  and  his  fitness  for  the  plough  ;  but  as  it  concluded  the 
sentence,  it  extended  only  to  the  soundness  of  the  animal,  the  preceding 
sentences  being  merely  descriptive  of  the  horse,  and  of  the  work  to  which 
It  had  been  accustomed,  {d)     So,  where  the  seller  gave  the  purchaser  a 

(«)  Levis  T.  Marshall,  13  Law  J.,  N.  S.  (C.  W.  642.     8  lb.  823. 

P.)  193.  (c)  Sanderson  v.  JPiper,  7  Sc.  408,  415. 

(a)  Ld.  Denman,  C.  J.,  Trueman  t.  Loder,  {d)  Richardson  t.  Brown,  8  Moore,  338 ;  1 

11  Ad.  &  E.  598,  599,  596.  Biog.  344,  s.  c. 

(6)  Parke,  B.  Hutchison  ▼.  Botcker,  5  M.  & 
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written  receipt  for  the  parchase-money,  describing  the  horse  as  a  bay  geld- 
ing got  by  Cheshire  Cheese,  warranted  soand,  it  was  holden  that  the  war- 
ranty was  confined  to  the  soundness  of  the  animal,  and  did  not  extend  to 
the  description  of  his  parentage,  {e)  And  where  a  written  receipt  described 
the  horse  sold  as  "  a  grey  four  years'  old  colt,  warranted  sound  in  every 
respect/'  it  was  holden  that  the  warranty  did  not  extend  to  the  description 
of  the  age  of  the  animal ;  (/)  and  that  if  the  parties  had  meant  to  warrant 
the  age  as  well  as  the  soundness  of  the  colt,  the  words  should  have  been, 
"  warranted  a  four  years*  old  colt,  and  sound  {g)  in  every  respect." 

But  the  construction  to  be  put  upon  contracts  and  representations  of 
this  description  will  be  regulated  by  the  surrounding  circumstances  of  each 
particular  case,  which  must  be  regarded,  in  order  that  the  true  meaning 
and  intention  of  the  parties  may  be  discovered.  A  written  description,  or 
a  positive  affirmation,  or  statement  of  a  fact,  made  by  one  man  with  a  view 
of  inducing  another  to  make  a  purchase,  or  to  enter  into  a  contract  with 
him,  and  incur  a  liability,  which  he  would  not  have  entered  into  or 
incurred,  but  for  such  representation  or  statement,  amounts  to  an  express 
warranty  of  the  fact  to  the  person  who  has  acted  upon  the  faith  of  it.  If 
a  man  advertises  a  ship  for  sale  as  "  a  copper-fastened  vessel,"  this 
description  is,  in  contemplation  of  law,  a  warranty  of  the  fact  to  a  pur- 
chaser who  has  bought  the  vessel  upon  the  faith  of  the  representation,  {h) 

If  a  man  affirms  that  he  is  the  owner  of  certain  goods  and  chattels,  and 
that  he  has  consequently  a  right  to  sell  them,  or  that  he  hath  authority 
from  the  owner  to  make  the  sale,  and  so  induces  another  to  purchase,  the 
affirmation  amounts  to  an  express  warranty  of  the  fact,  (t)  If  a  wine- 
merchant  affirms  that  his  wine  is  in  a  fit  and  proper  state  to  be  exported 
to  India,  or  if  the  owner  of  a  horse  affirms  that  the  animal  is  quiet  and 
free  from  vice,  this  is  a  warranty  to  the  party  who  purchases  upon  the 
faith  of  the  representation  ;  {k)  but  if  the  statement  amounts,  as  before- 
mentioned,  to  a  description  of  the  article,  or  to  the  ordinary  praise  or 
commendation  bestowed  by  a  tradesman  on  his  wares  and  merchandise, 
and  was  not  meant  or  understood  to  be  a  positive  affirmation  of  the  truth 
of  the  fact  stated,  it  is  not  a  warranty.  (/)  Thus,  if  the  vendor  of  pictures 
describes  them  as  the  work  of  some  particular  artist  deceased,  it  is  a  ques« 

(«)  Diclenwn  t.  Oapp,  cited  1  M.  &  Sc.  78.  3  T.  R.  57,  58.    Hardingy,  Freeman,  Sty.  81 0  ; 

(/)  Bvdd  ▼.  Fairmaner,  1  U.  &  Sc.  74;  8  1  Kolle  Abr.  91,  pi.  7,  8.     Adattuon  Y,JarvU, 

Bing.  48,  t.c.  4  Bing.  73 ;  12  Moore,  253,  s.  c. 

(^)  As  to  what  constitutes  unsoiindness,  see  {k)   WUUamton   v.  Alliion,    2  East,   445; 

Kiddeil  ▼.  Bumard,  9  M.  &  W.  670.  Doug.  20.  a.  (d.)     Car4  v.  Coleman,  8  M.  &  R. 

(A)  Skepherd  t.  Kain,  5  B.  &  A.  240.  2.     Wood  v.  Smith,  iG.HL?  145.     Best,  C.  J., 

(t)  Cro9$  y.  Oardner,  Garth.  90  ;  1  Show.  68;  Jones  v.  Brighi,  3  M.  &  P.  173. 
3  Mod.  261,  8.  e.    Buller,  J.,  Patle^  r.  Freeman,  (0   So  by   the  civil  law,   "  uuda  luus/*   »r 
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tion  for  a  jury  to  determine  ^^lether  thie  was  a  mere  expression  of  opinion 
upon  a  matter  concerning  which  the  buyer  was  to  exercise  his  own  judg- 
ment^ or  whether  it  was  intended  and  understood  to  be  a  warranty  that  the 
pictures  were  painted  by  the  particular  artist  named,  (m) 

Continuing  guarantees. — ^If  a  man  gives  a  guarantee  generally,  for  the 
payment  of  goods  to  be  supplied  to  a  third  party,  and  does  not  restrict  his' 
liability  Co  any  definite  period  of  time,  or  confine  it  to  any  one  particular 
dealing  or  transaction,  this  is  a  continuing  guarantee,  and  remains  in 
force  until  it  is  put  an  end  to  by  an  express  notice  firom  the  surety  that  he 
will  be  no  longer  responsible,  or  until  it  has  been  abandoned  by  con- 
sent, (n)  If  a  person  promises  to  be  answerable  "  to  the  extent  of  100/." 
for  goods  to  be  supplied,  the  guarantee  continues  as  a  standing  security 
for  that  amount,  and  the  surety  is  answerable  for  any  debt  not  exceeding 
100/.,  which  may  fipom  time  to  time  be  contracted.  If  a  party  means  only 
to  be  a  surety  for  one  single  dealing  to  the  extent  named  in  the  guarantee, 
he  must  take  care  so  to  Umit  his  liability,  otherwise  a  continuing  surety- 
ship is  created  to  the  amount  specified,  which  remains  until  the  surety 
recalls  and  revokes  the  guarantee,  (o)  If,  howeyer,  the  parties  upon  the 
face  of  the  guarantee  appear  to  contemplate  one  particular  supply  only, 
and  not  a  continued  course  of  dealing  to  the  amount  specified,  then  the 
guarantee  is  not  a  continuing  security,  but  covers  and  protects  only  the 
particular  transaction  named.  (/?) 

Wagers. — ^A  wager  is  a  contract  founded  upon  mutual  promises,  and  a 
mutuality  of  obligation,  and  is  perfected  and  made  binding  by  the  bare 
consent  of  the  parties,  (q)  The  courts  have  generally  set  their  faces  as 
much  as  possible  against  promises  of  this  character  and  description,  as 
tending  to  gambling  and  immorality,  and  leading  to  improper  inquiries ; 
and  various  restrainte  have  been  imposed  on  certain  classes  of  them  by 
act  of  parliament.  All  wagers  which  are  hurtful  or  irgurious  to  the  repu- 
tation or  feelings  of  third  persons,  or  disturb  the  peace  of  society,  or 
which  militate  against  morality  or  decency,  or  the  sound  policy  of  the 
kingdom,  cannot  be  enforced  at  common  law ;  (r)  and  wagering  policies 


tt 


•inplcac  oommendatio  nan  obliget"  DomaL  1, 
p.  86. 

(m)  Jendwin0  ▼.  Slade,  2  Bsp.  572.  Lomi  t. 
Tttobr,  4C.&P.  16.  DeSewhanbefyy.Bueh- 
anan,  5  C.  &  P.  848.  Power  ▼.  Barham,  4  Ad. 
&E.  478;  6N.&H.  62,  i-c. 

(»)  £<uUm  V.  BenneU,  8  Gampb.  220.  Har- 
grove ▼.  Sniee,  8  H.  dc  P.  584 ;  6  Biog.  244, 

8.  Q. 

(o)  Merle  v.  Wells,  2  Gampb.  418.  Mason 
V.  PnUkard,  ib.  436 ;  12  Eait,  227,  ».  c.    Aflan 


v.KefuUtig,  2  M.  &  8c  678;  9  Bing.  618,  t.c 
Mayer  t.  leaae,  6  M.  &  W.  605.  Martin  t. 
Wright,  9  Joiut,  178.  Hiidkeock  t.  Hw^frey, 
6  Sc  N.  R.  549. 

ip)  Melville  T.  Magdm,  8  B.  &  Aid.  598. 
AldenoD,  B.,  6  M.  &  W.  612.  Smith  t.  Branr 
dram,  2  Sc.  N.  &.  539. 

(g)  /ad»ofiT.Co/e0mM,Gaitli.'8d8i  KenynD, 
C.  /.,  8  T.  R.  704. 

(r)  Good  y.  JBUioU,  8  T.  B.  695,  699,  704. 
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of  insurance^  wagers  on  parties  playing  at  cards,  and  on  gambling  trans* 
actions,  and  certain  horse  races,  have  long  since  been  rendered  illegal  by 
express  legislativQ  enactment,  (s) 

A  wager  upon  a  cock  or  a  dog- fight  is  void  at  common  law,  and  so  is  a 
wager  upon  a  boxing  or  wrestling  match,  or  prize  fight,  as  it  tends  to  encou- 
rage a  breach  of  the  peace.  (/)     Wagers  on  the  question  of  war  or  peace,  or 
OD  the  event  of  a  criminal  trial,  or  of  an  election  of  a  member  to  serve  in  pariia- 
ment,  or  on  the  life  of  a  foreign  potentate,  or  on  the  amount  of  hop  duties, 
or  the  market  price  of  goods  at  a  future  day,  are  illegal,  as  being  either 
contrary  to  public  policy,  or  tending  to  gambling.(«i)     And  it  has  recently 
been  enacted  by  8  &;  9  Vict.  c.  109,  s.   18,  that  ''all  contracts  or  agree- 
ments,   whether  by  parol  or  in  writing,  by  way   of  gaming   or  wager- 
ing, shall  be  null  and  void ;  and  that  no  suit  shall  be  brought  or  main- 
tained in  any  court  of  law  or  equity  for  recovering  any  sum  of  money  or 
valuable   thing  alleged  to  be  won  upon  any  wager,  or  which  shall  have 
been  deposited  in  the  hands  of  any  person  to  abide  the  event  on  which  any 
wager  sball  have  been  made.     But  it  is  provided,  that  the  enactment  shall 
not  be  deemed  to  apply  to  any  subscription  or  contribution,  or  agreement 
to  subscribe  or  contribute,  for  or  towards  any  plate,  prize,  or  sum  of 
money  to  be  awarded  to  the  winners  of  any  lawful  game,  sport,  pastime, 
or  exercise." 


SECTION  III. 

OF   PENALTIES   AND   LIQUIDATED   DAMAGES. 

Pena^  ohligations. — The  usurers  and  money-lenders  of  times  past,  in 
order  to  secure  the  repayment  of  loans  advanced  by  them,  resorted  to  the 
expedient  of  a  penal  obligation.  The  borrower  was  made  to  bind  himself 
to  the  lender  in  a  penal  sum,  which  was  generally  double  the  amount  of 

(<)  16  Car.  2,  <;.  7,  «.  3  :  9  Anne,  c.  14, «.  2;  376 ;  3  Campb.  140 ;  7  Moore.  212. 

18  Oto.  2,  e.  19 ;  18  Oeo.  2,  e.  34 ;  and  see  post,  («)  See  Ilarrifont  Index,  tit.  Waobb— Oam- 

part  2.  I'LiKG.  Kvant  v.  Jftnef,  5  M.  &  W .  77 ;  7  T.  B. 

(0  2  H.  Bl.  43  ;  1  C.  &  F.  613 ;   3  C.  &  P.  536  :  2  D.  &  B.  150. 
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the  actual  debt,  to  be  paid  on  request,  subject  to  a  condition  thereunder 
written,  that  if  the  obligee  paid  the  principal  sum  borrowed,  with  interest, 
by  a  particular  day,  the  bond  should  be  Toid,  or  otherwise  remain  in  full 
force  and  vigour.  If  the  condition  was  not  rigidly  performed,  and  the 
money  paid  on  the  very  day,  and  at  the  exact  time  specified,  the  bond 
beqame  forfeited,  and  the  whole  penalty  was  reooverable  at  common  law. 

Such  were  the  advantages  given  to  usurers  and  extortioners  by  these 
bonds,  and  so  great  the  injury  and  mischief  occasioned  to  borrowers,  who 
were  often  designedly  prevented  from  complying  with  the  strict  terms  of 
the  condition,  by  those  whose  interest  it  was  to  take  advantage  of  the 
forfeiture,  that  the  Court  of  Chancery  interposed  for  their  relief,  and 
would  not  permit  the  lender  in  any  case  to  take  more  than  in  conscience 
he  ought,  viz.  his  principal,  interest,  and  expenses,  (a)  An  unsuccessful 
attempt  was  made  in  the  reign  of  Henry  YIII.  to  induce  the  judges  to  give 
relief  at  common  law,  and  prevent  moneylenders  from  recovering  penal- 
ties upon  bonds.  Sir  Thomas  More»  when  entrusted  with  the  great  seal  on 
the  disgrace  of  Cardinal  Wolsey,  "  summoned  the  judges  to  a  conference 
concerning  the  granting  relief  at  law  after  the  forfeiture  of  bonds,  upon 
payment  of  principal,  interest,  and  costs ;  and  when  they  said  they  could 
not  relieve  against  the  penalty,  he  swore  by  the  body  of  God  he  would 
grant  an  injunction  \^  (b)  A  century  and  a  half  later,  however,  when  the 
jurisdiction  of  the  courts  of  equity  in  giving  relief  had  become  firmly 
established,  the  judges,  to  save  the  obligor  the  expense  of  going  into 
Chancery,  gradually  adopted  the  practice  of  ordering  the  proceedings  in 
actions  commenced  to  recover  penalties  upon  bonds  conditioned  for  the 
payment  of  money,  to  be  stayed,  and  the  bond  to  be  given  up,  on  the  sum 
named  in  the  condition  being  brought  into  court,  together  with  interest 
and  costs  ;  (c)  and  the  legislature  at  length  interfered  to  provide  efiectual 
relief  against  penalties  incurred  by  the  forfeiture  of  bonds. 

By  Stat.  4  Ann.  c,  16,  it  was  enacted,  that  when  an  action  of  debt  should 
be  brought  upon  a  money-bond,  having  a  condition  or  defeazance  to  make 
void  the  same  upon  payment  of  a  less  sum  at  a  day  or  place  certain,  if  the 
obligor,  his  heirs,  &c.,  had,  before  the  action  brought,  paid  to  the  obligee, 
his  executors,  &c.,  the  principal  and  interest  due  by  the  defeazance  or 
condition  of  such  bond,  though  such  payment  was  not  strictly  made 
according  to  the  terms  of  the  condition  or  defeazance ;  yet  it  might  be 
pleaded  in  bar  of  such  action,  and  should  be  as  efiectual  a  bar  thereof  as 

(4)  Frumd  V.  Burgh,  Finch,  487.  (9&  10  W.8,)  cited  in  Ortgg^  cue,  2  Silk. 

(6)  Per  Lord  HaniSeld,  WyUie  ▼.  WUkti,  2  597  :  Anon.  6  Mod.  11.    Bwridg*  t.  JWMmm. 

Doug.  522.  ib.  60.    Ir^laniTt  caie,  ib.  101. 
{€)  Flood  T.  CoUetl,  2  Keb.  558.    Holt,  C.  J., 
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if  the  moDey  had  been  paid  in  strict  accordance  with  tlie  terms  of  the  con- 
dition ;  and  that  if  at  any  time  pending  an  action  upon  any  such  bond 
with  a  penalty,  the  defendant  should  bring  into  court  where  the  action  was 
depending,  all  principal  money  and  interest  due  on  such  bond,  and  also 
aU  such  costs  as  had  been  expended  in  any  suit  or  suits  in  law  or  equity 
upon  such  bond ;  the  said  money  so  brought  in  should  be  deemed  and  taken 
to  be  in  full  satisfaction  and  discharge  of  the  said  bond ;  and  the  court 
should  and  might  give  judgment  to  discbarge  every  such  defendant  of  and 
from  the  same  accordingly. 

This  act  related  simply,  as  previously  mentioned,  to  common  money  bonds. 
But  penalties  were  not  confined  to  bonds  of  this  description.  They  were 
gradually  resorted  to,  to  secure  the  performance  of  contracts  and  collateral 
acts  ;  and  parties  frequently  bound  themselves  in  heavy  sums,  to  be  paid 
in  case  they  did  not  perform  such  and  such  covenants,  or  did,  or  omitted 
to  do,  certain  specified  acts  or  things.  More  hardship  was  frequently  sus- 
tained from  penalties  of  this  description  than  from  the  ordinary  penalty  of 
a  comnion  money  bond,  for  all  the  material  parts  of  a  contract  secured  by 
a  penalty  might  be  performed ;  yet  if  the  contract  had  not  been  literally 
fulfilled  in  every  particular ;  if  every  one  of  a  variety  of  things  stipulated 
to  be  done,  was  not  done,  either  at  the  exact  time,  or  in  the  exact  manner, 
or  with  all  the  circumstances  specified,  according  to  the  litend  terms  of 
the  engagement,  the  whole  penalty  became  forfeited,  and  payable  at  com- 
mon law,  although  the  real  damage  sustained  by  the  particular  breach  of 
contract  complained  of,  might  be  of  the  most  trifling  and  contemptible 
character.  Parties  consequently  who  had  incurred  these  forfeitures,  and 
had  become  Uable  to  the  payment  of  these  penalties,  had  often  a  strong 
claim  in  equity  for  reUef;  and  the  Lord  Chancellor,  from  a  very  early 
period,  granted  injunctions  to  restrain  plaintiffs  from  issuing  execution 
upon  judgments  obtained  in  the  courts  of  common  law  for  such  penalties, 
and  directed  an  issue  to  try,  by  the  verdict  of  a  jury,  the  amount  of  actual 
damage  sustained,  which  damage,  when  assessed,  the  party  was  allowed  to 
recover,  but  nothing  further,  (d) 

By  these  proceedings  of  the  Court  of  Chancery,  penalties  were  rendered 
nugatory  and  useless. 

Matters  being  in  this  state,  the  legislature,  in  order  to  extend  to  de- 
fendants in  actions  at  law  a  reasonable  relief  and  protection  from  penalties, 
and  at  the  same  time  to  secure  to  parties  damnified  by  the  breach  of  con- 
tract, what  were  considered  to  be  tlieir  "just  rights,"   enacted,   by  the 

(d)  Tall  V.  Ryland,  1  Ch.  C.  183.  Hardjf  Sloman.  t.  Waken,  1  Br.  C.  C.  418.  Roy  v. 
T.  Martin,  1  Cox,  26;  1  Br.  C.  C.  410,  s.  c.      Duke  of  Beavjort,  2  Atk.  191. 
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Statute  of  8  dt  9  W.  S,  c.  II,  8.  8,  ''  that  in  all  actions  in  any  court  of 
record  upon  any  bond  or   any  penal  sum  for  non-performance  of  any 
coYcnants  or  agreements  in  any  indenture^  deed,   or  writing,  contained 
the  plaintiff  or  plaintiffs  may  assign  as  many  breaches  as  he  or  they  shall 
think  fit,  and  the  jury,  upon  trial  of  any  such  action  or  actions,  shall  and 
may  assess,  not  only  such  damages  and  costs  of  suit  as  have  heretofore 
been  usually  done  in  such  cases,  but  also  damages  for  such  of  the  said 
breaches  so  to  be  assigned  as  the  plaintiff  upon  the  trial  of  the  issues  shall 
proye  to  have  been  broken,  and  that  the  like  judgment  shall  be  entered  on 
such  verdict  as  heretofore  hath  been  usually  done  in  such  like  actions ;  and  if 
judgment  shall  be  given  for  the  plaintiff  on  a  demurrer,  or  by  confession, 
or  nihil  dicit,  the  plaintiff  upon  the  roll  may  suggest  as  many  breaches  of 
the  covenants  and  engagements  as  he  shall  think  fit,  upon  which  shall 
issue  a  writ  to  the  sheriff  of  that  county  where  the  action  shall  be  brought, 
to  summon  a  jury  to  appear  before  the  justices  or  justice  of  assize  or 
nisi  prius  of  that  county,  to  inquire  of  the  truth  of  every  one  of  those 
breaches  and  to  assess  the  damages  that  the  plaintiff  shall  have  sustained 
thereby     ....     and  in  case  the  defendant  or  defendants  after  such 
judgment  entered,  and  before  any  execution  executed,  shall  pay  into  the 
court  where  the  Ju;tion  shall  be  brought,  to  the  use  of  plaintiff  or  plain- 
tiffs,  such  damages,  so  to  be  assessed,  by  reason  of  all  or  any  of  the 
breaches  of  such  covenants,  together  with  the  costs  of  suit,  a  stay  of  exe- 
cution of  such  judgment  shall  be  entered  upon   the  record,   or  if  by 
reason  of  any  execution  executed,  the  plaintiff  or  plaintiffs  shall  be  fully 
paid  or  satisfied  all  such  damages  so  to  be  assessed,  together  with  his  or 
their  costs  of  suit,  and  all  reasonable  charges  and  expenses  of  executing 
the  said  execution,  the  body,  lands,  «or  goods  of  the  defendant,  shall  be 
forthwith  discharged  from  such  execution,  which  shall  likewise  be  entered 
upon  record ;  but  notwithstanding,  in  each  case,  such  judgment  shall  re- 
main, continue,  and  be,  as  a  further  security  to  answer  to  the  plaintiff  or 
plaintiffs  his  or  their  executors,  &c.,  such  damages  as  shall  or  may  be  sus- 
tained for  further  breach  of  any  covenant  or  covenants  in  the  same  inden- 
ture, deed,  or  writing  contained."  {e) 

This  statute  embraces  all  penalties  established  to  secure  the  perform- 
ance of  contracts,  and  is  in  all  cases  compulsory  upon  plaintiffs. 

Certain  articles  of  agreement,  for  example,  containing  divers  stipulations 
of  things  to  be  done,  were  entered  into  between  the  plaintiff  and  the  de- 

(«)  The  statute  then  goes  on  to  provide  a  breaches.  By  stat  8  &  4  W.  4.  c  42,  s.  16,  the 
remedy  by  »cL  fa,  upon  the  judgment  for  the  jury  is  to  appear  before  the  sheriff  instead  of  the 
recoTery  of  the  damages  arising  from  further     justice  or  justices  of  assise. 


PENAL   OBLIGATIONS. 


178 


fendant,  and  there  was  a  penal  daase  whereby  the  parties  beoame 
mntually  bound  to  each  other  in  the  penal  snm  of  100/.  for  the  perform- 
ance of  the  articles.  An  action  was  brought  for  the  penalty^  and  the 
plaintiff  in  his  declaration  alleged  the  breach  of  several  of  the  stipulations 
entered  into  by  the  defendant,  which  being  seyerally  denied,  issues  were 
joined  thereon,  and  at  the  trial  were  found  for  the  plaintiff,  and  a  verdict 
was  given  for  him,  but  the  jury  did  not  assess  the  damages  pursuant  to 
the  statute.  After  judgment  in  the  Exchequer  on  this  verdict,  and  a  writ 
of  error  brought  thereon,  it  was  held  by  the  Exchequer  chamber  that  the 
judgment  ought  to  be  reversed,  and  a  venire  de  novo  awarded,  and 
damages  assessed  proportioned  to  the  actual  injury  sustained  by  the 
plaintiff  pursuant  to  the  statute.  '^  It  is  apparent  to  us,"  observe  their 
lordships,  **  that  the  law  was  made  in  favour  of  defendants,  and  is  highly 
remedial,  calculated  to  give  plaintiffs  rehef  up  to  the  extent  of  the  damage 
sustained,  and  to  protect  defendants  against  the  payment  of  further  sums 
than  what  were  in  conscience  due,  and  also  to  take  away  the  necessity  of 
proceedings  in  equity  to  obtain  relief  against  an  unconscientious  demand  of 
the  whole  penalty  in  cases  where  small  damages  only  had  accrued.  We 
are  of  opinion  that  it  is  not  in  the  power  of  a  plaintiff  to  refuse  to  pro- 
ceed according  to  the  statute,  but  that  he  must  assign  the  breach  of  such 
covenants  as  he  proceeds  to  recover  the  satisfaction  for,  and  if  the  defen- 
dant pleads  to  issue,  and  the  cause  goes  to  a  jury  for  trial,  the  jury,  upon 
trial  of  such  cause,  must  assess  damages  for  such  of  the  breaches  as- 
signed, as  the  plaintiff,  upon  trial  of  the  issues,  shall  prove  to  have  been 
broken."  (/) 

The  statute,  it  will  be  seen,  refers  simply  to  penalties  for  the  non- 
performance of  contracts,  and  does  not  extend  to  any  bond  conditioned 
for  the  mere  payment  of  money.  Bail  bonds,  replevin  bonds,  post  obit 
bonds,  and  all  bonds  conditioned  for  the  payment  of  a  sum  certain,  at  a 
day  certain,  are  not  within  the  statute ;  (^)  but  bonds  for  the  payment  of 
annuities,  and  of  sums  of  money  by  instalments,  have  been  held  to 
corae  within  its  provisions,  (h) 

In  an  action  upon  a  bond  conditioned  for  the  performance  of  covenants, 
or  collateral  acts,  the  obligee  cannot  recover  more  damages  against  the 


(/)  Bardy  T.  Bem,  6  T.  B.  686,  540.  Bolu 
T.  Rouvdl,  lb.  538.  Collint  ▼.  CeUint,  2  Boir. 
825.  "  A  yenr  beneficial  remedy,  and  a  yery  jnat 
one  this  is."  Mansfield,  G.  J.,  ib. 

{g)  Murray  y.  ike  Earl  of  Stair,  2  B.  &  C.  81. 
Smith  T.  Band,  8  M.  ft  Sc  528  ;  10  Bing.  125, 
•.  e.  Jama  y.  Thomas,  5  B.  &  Ad.  40;  1 
Saond.  58,n.  (b)  ed.  1845. 


(A)  CoUint  y.  CoUins,  2  Bunr.  820.  Wil- 
loughby  y.  Smnion,  6  Baat,  550.  Walcot  r. 
Oovlding,  8  T.  R.  126.  A  warnmt  of  attorney 
conditioned  for  the  payment  of  money  by  instal- 
ments or  to  secuie  tne  payment  of  an  annuity  is 
not  within  the  sti^te.  Cox  y.  Jtodbard,  3 
Taunt  74.  Skatt  y.  Lord  Worcester,  4  M.  & 
r.  21 ;  6  Bing.  885,  t.  c. 
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In  cases,  also,  influenoing  and  affecting  the  personal  feeGngs  and  affec- 
tions, the  real  injury  sustained  cannot  easily  be  measured  by  the  taste  or 
judgment  of  third  parties ;  it  is  often  such  as  the  persons  interested  can 
alone  correctly  estimate^  and  they  may  well  be  permitted,  when  that  is  the 
'case,  to  calculate  and  fix  them  beforehand,  by  their  agreement,  at  a  precise 
sum,  to  be  paid  not  by  way  of  a  penalty,  but  as  the  liquidated  damage 
resulting  from  the  breach  of  contract.  If  a  man  seals  and  delivers  a  written 
promise  of  marriage,  whereby  he  promises  to  marry  a  particular  lady,  and 
in  default  to  pay  her  the  sum  of  1,000/., ''  that  very  sum  is  the  ascertained 
damage^  and  the  jury  are  confined  to  it."  (r) 

In  all  cases,  indeed,  where  the  damages  are  of  an  uncertain  character, 
and  not  merely  nominal  in  amount,  the  parties  may,  by  their  contract, 
assess  and  fix  them  beforehand,  provided  the  sum  stipulated  to  be  paid  as 
the  liquidated  damage  for  the  breach  x)f  contract  is  confined  to  one  single 
act,  and  is  not  made  payable  generally  upon  the  non-performance  of  any 
one  of  a  multitude  of  things  stipulated  to  be  done.  In  an  agreement  for 
the  performance  of  various  things  on  either  side,  there  was  the  following 
clause : — ''  It  is  fully  agreed  that  the  said  William  Bolton  shall  not,  either 
directly  or  indirectly,  take,  or  be  in  any  way  concerned  in  carrying  on,  the 
trade  of  a  licensed  victualling  house  within  the  distance  of  one  mile  from 
the  above  house  during  the  time  that  the  same  is  occupied  by  the  said 
Jethro  Crisdee,  or  any  part  of  his  family,  under  the  penal  sum  of  500/.,  the 
same  to  be  recovered  as  and  for  liquidated  damages ;"  and  it  was  held,  that 
as  the  sum  of  500/.  was  to  be  paid  for  the  doing  of  one  thing  only,  and  did 
not  extend  to  the  other  stipulations  of  the  agreement,  it  might  be  recovered 
as  liquidated  damages^  and  that  the  jury,  consequently,  were  bound  to  give 
the  full  amount  specified,  (s) 

In  articles  of  co-partnership  between  two  coach  proprietors,  containing  a 
variety  of  stipulations,  it  was  provided,  that  in  case  of  the  dissolution  of 
the  partnership,  the  defendant,  so  long  as  the  plaintiff  continued  to  carry 
on  the  trade  of  a  stage  coach  proprietor  at  Croydon,  should  not,  during 
certain  hours  of  the  day,  "  run  or  use  for  hire  any  stage  coach,  omnibus, 
or  other  carriage,  nor  otherwise  ply  for  hire  on  any  part  of  the  road  between 
Croydon  and  London,  under  the  penalty  of  40/.,  to  be  recovered  by  the 
said  Thomas  Leighton,  his  executors,  &c.,  as  and  by  way  of  liquidated  da- 
mages, in  an  action  at  law,"  and  it  was  held  that  the  sum  named  must 
be  taken  as  liquidated  damages,  and  not  as  a  penalty,  (e) 

▼.  Ooodton,  8  8c  71.    Aidridge  t.  Howard,  6  Eldon,  AstUy  v.  Wtldon,2B,  &  P.  852.  Proctor 

Sc.  N.  E.  623.  T.  SargttU,  2  Sc.  N.  B.  289.    Bquity  will  aflbrd 

(r)  Mansfield,  C.  J.,  Xowt.  Peert,  4  Burr.  noreliefmTOcIica8e8,iS«r«rtT./i^6y,  eVe«.  818. 

8229.  (0    Leighlon  y.  WaUi,  8  M.  &  W.  546, 551 . 

(#)  Critdee  t.  Boltm,  8  C.  &  P.  240.     Lord  Barton,  v.  Olover,  Holt,  N.  P.  C.  43. 
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The  obligee  of  a  bond  bound  himself  to  complete  certain  smith's  and 
ironmonger  s  work  in  a  church  in  a  limited  time^  and  in  default  to  forfeit 
and  pay  10/.  for  every  week  after  the  expiration  of  the  time  limited 
for  the  doing  thereof^  until  the  said  smith's  and  ironmonger's  work  should 
be  completely  finished ;  and  it  was  held  that  this  was  a  case  of  stipulated 
damages,  and  ought  not  to  be  considered  as  a  penalty.  "  The  weekly 
payments,"  observes  Ashurst,  J.,  ''  are  in  the  nature  of  liquidated  damages, 
and  are  such  a  kind  of  penalty,  if  they  may  be  called  by  that  name,  as 
courts  of  equity  would  not  relieve  against.  The  object  of  the  parties  in 
naming  this  weekly  sum  was  to  prevent  any  altercation  with  respect  to  the 
quantum  of  damages  which  the  defendant  might  sustain  by  reason  of  the 
non-performance  of  the  contract.  It  would  have  been  difficult  for  the 
jury  to  have  ascertained  what  damages  the  defendant  had  really  suffered  by 
the  breach  of  the  agreement ;  and  therefore  it  was  proper  for  the  contracting 
parties  to  ascertain  it  by  their  agreement,  (u) 

Penalties  under  the  denomination  of  liquidated  damages.  Wherever, 
therefore,  the  sum  is  to  be  paid  in  the  event  of  the  failure  of  the  party  to 
perform  one  single  iut,  it  may  be  recovered  as  liquidated  damages,  notwith- 
standing the  word  ''  penalty,"  or  "  penal  sum,"  has  been  used  in  the  con- 
tract ;  but  where,  on  the  other  hand,  the  forfeiture  of  the  money  will  attach 
on  a  Mlure  to  perform  any  one  or  more  of  several  acts,  of  various  degrees 
of  importance,  the  use  of  the  term  ''  liquidated  damages"  will  not  prevent 
the  sum  from  being  considered  a  penalty.  If  a  contract  contains  stipula- 
tions for  the  performance  of  divers  things,  and  a  distinct  damage  is  not 
assessed  and  appropriated  to  each,  but  one  sum  is  to  be  paid  in  respect  of 
the  non-performance  of  the  contract  generally,  that  sum  is  a  penalty, 
although  the  parties  may  choose  to  call  it  liquidated  damages,  and  even 
expressly  declare  that  it  is  not  a  penalty.  "  Since  the  stat.  8  &  9,  W.  3,  c.  11 , 
parties,  in  framing  agreements,  have  frequently  changed  the  word  penalty 
for  liquidated  damages,  but  the  mere  alteration  of  the  term  cannot  alter  the 
nature  of  the  thing*'  If  the  sum,  by  whatsoever  name  called,  is  in  point 
of  fact  **  a  penalty,  the  court  will  treat  it  as  such,  and  the  stipulation  that 
it  shall  be  recovered  as  liquidated  damages  will  not  prevent  the  party  from 
insisting  on  the  compulsory  provisions  of  the  stat.  8  &  9  W.  8,  c.  1 1 ,  s.  8, 
as  to  assessing  the  damages,  {xy  *'  A  great  deal  has  been  said,"  observes 
Abbott,  C.  J.,  "  about  the  different  import  of  the  words  penalty  and  stipu- 
lated damages,  but  I  am  of  opinion,  and  shaU  always  hold  so,  until  com- 
pelled by  a  higher  authority  to  say  otherwise,  that,  whether  the  term  penalty 


(%)  FUUker  T.  Dytke,  2  T.  R.  86.    Dudewwrik         (x)  LitUedale  ft  Hohoyd,  J.V  Daeia  t.  P«i- 
T.ilM»»,lM.&W.412.  ftm,9D.&B.879;  6B.&C.224. 
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or  liquidated  damages  be  used  in  the  agreement,  the  party  shall  only  be 
allowed  to  recover  what  damage  he  has  really  sustained.*'  (y) 

By  articles  of  agreement  between  the  plaintiff  and  defendant,  the  former 
was  to  pay  to  the  latter  1/.  lis.  6d.  per  week  to  perform  at  his  theatres, 
with  her  travellipg  expenses  of  removing  from  one  theatre  to  another,  and 
the  defendant  was  to  perform  at  the  theatres  such  things  as  she  should  be 
required  by  the  plaintiif,  to  the  best  of  her  ability,  the  plaintiff  agreeing  to 
find  proper  theatrical  dresses ;  and  the  defendant  was  also  to  attend  at  the 
theatre  beyond  the  usual  hours  in  case  of  emergency,  and  at  rehearsals, 
or  be  subject  to  the  payment  of  the  fines  and  forfeitures,  established  in  the 
respective  theatres ;  also  to  be  at  the  theatre  half  an  hour  before  the  per- 
formance began,  unless  permission  should  be  obtained  from  the  plaintiff  in 
writing  to  the  contrary ;  and  to  conform  to  the  several  rules  and  regulations 
of  the  respective  theatres  in  every  respect,  and  pay  all  fines  that  might 
become  payable  by  means  of  any  forfeiture  or  otherwise ;  and  it  was  lastly 
agreed  by  both  parties,  "  that  either  of  them  neglecting  to  perform  that 
agreement,  should  pay  to  the  other  of  them  the  full  sum  of  200/. :"  and  it 
was  held,  in  an  action  for  the  recovery  of  this  money,  by  reason  of  the  de- 
fendant's having  absented  herself  from  the  theatre,  that  the  200/.  was  a 
penalty,  and  that  the  plaintiff  could  only  recover  in  respect  of  the  actual 
damage  he  had  sustained.  "  Where  articles  of  agreement,"  observes  Heath, 
J.,  "  contain  covenants  for  the  performance  of  several  things,  and  then 
one  large  sum  is  stated  at  the  end  to  be  paid  upon  breach  of  performance, 
that  must  be  considered  as  a  penalty.  But  where  it  is  agreed  that  if  such 
a  party  do  a  particular  thing  such  a  sum  shall  be  paid  by  him,  there  the 
sum  stated  may  be  treated  as  liquidated  damages."  (z)  "  The  true  effect  of 
this  agreement  is  to  give  the  plaintiff  his  option  either  to  proceed  upon  the 
covenants  toties  quoties,  or  upon  the  first  breach  to  proceed  at  once  for 
the  200/.,  out  of  which  he  may  be  satisfied  for  the  damage  actually  sus- 
tained, and  which  may  stand  as  a  security  against  future  breaches." 

Certain  articles  of  agreement  had  been  entered  into  between  the  plain- 
tiff and  the  defendant  for  the  sale  and  purchase  of  the  good  will  of  a 
surgeon's  business,  and  the  lease  of  the  house  in  which  the  business 
was  carried  on,  for  the  sum  of  800/.,  and  the  stock  in  trade  and  fix- 
tures for  170/.  4^.,  and  by  these  articles  of  agreement,  it  was  provided 
that  one  moiety  of  the  800/.  should  be  paid  down  at  the  signing  of  the 
articles,  and  the  remaining  moiety  thereof,  and  the  170/.  is,  should  be 
paid  by  certain  bills  of  exchange  in  manner  therein  mentioned,  and  the 

(y)  Ab^ott,  0.  J.,  Rdndal  ▼.  BvertH,  1  H.  &  («)  AsUey  t.  Wddon,,  2  B.  &  P.  352,  S&S^ 
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defendant  then  agreed  to  permit  the  plaintiff  freely  to  exercise  the  busi- 
ness and  profession  of  a  surgeon  in  the  house  therein  mentioned,  and 
to  use  his  best  endeavours  to  induce  his  patients  and  friends  to  employ 
the  plaintiff,  and  promised  and  agreed  that  he  would  not  practise  himself 
as  a  surgeon  within  five  miles  of  the  said  house,  &c., "  and  for  the  true  per- 
formance of  all  and  singular  the  agreements  aforesaid,  each  of  them,  the 
defendant  and  plaintiff,  did  thereby  bind  and  oblige  himself  unto  the  other 
of  them  in  the  penal  sum  of  500/.,  to  be  recoverable  for  the  breach  of  the 
said  agreement  in  any  court  or  courts  of  law,  as  and  by  way  of  liquidated 
damages;"  and  it  was  held  that  the  sum  named  was  a  penalty.  ''Where 
the  sum,"  observes  Bayley,  J.,  ''  which  is  to  be  a  security  for  the  perform- 
ance of  an  agreement  to  do  several  acts,  would,  in  some  instances,  be  too 
large,  and  in  others  too  small  a  compensation  for  the  injury  thereby 
occasioned,  that  sum  is  to  be  considered  a  penalty."  (a) 

By  certain  articles  of  agreement  between  the  plaintiff  and  the  defendant, 
the  latter  agreed  to  act  as  a  comedian  at  Govent  Garden  Theatre  for  four 
seasons,  and  to  conform  in  all  things  to  the  usual  regulations  of  the 
theatre,  and  the  plaintiff  agreed  to  pay  to  the  defendant  the  sum  of  3/.  6«. 
8^.  for  every  night  on  which  the  theatre  should  be  open  for  performance 
during  the  four  seasons,  and  that  the  defendant  should  be  allowed  to  have 
one  play  and  one  farce,  to  be  chosen  out  of  the  common  benefit  list 
exhibited  for  his  benefit  at  the  said  theatre,  within  the  course  of  every 
season  during  the  said  next  four  seasons,  on  the  defendant  paying  into 
the  treasury  the  charge  of  200/.  ''  And  it  was  thereby  agreed  between 
the  parties  aforesaid,  that  if  either  of  them  should  in  any  wise  omit, 
neglect,  or  refuse  to  fulfil,  perform,  or  keep  the  said  agreement,  or  any 
part  thereof,  or  any  stipulation  therein  contained,  such  party  should  and 
would  pay  to  the  other  the  sum  of  1,000/.,  to  which  sum  it  was  thereby 
agreed  that  the  damages  sustained  by  any  such  omission,  neglect,  or 
refusal  would  amount,  and  which  sum  was  thereby  declared  by  the  said 
parties  to  be  the  liquidated  and  ascertained  amount  of  the  said  damages, 
and  not  a  penalty  or  penal  sum,  or  in  the  nature  thereof;"  and  it  was 
held  that  the  sum  so  agreed  to  be  paid  was  nevertheless  a  penalty,  and 
that  the  parties  could  no  more  change  the  thing  by  changing  the  name 
than  they  could  make  white  black  by  saying  that  it  was  so.  '*  It  is  cer- 
tainly difficult,"  observes  Tindal,  G.  J.,  ''  to  suppose  any  words  more  pre- 
cise or  explicit  than  those  used  in  the  agreement,  the  same  declaring 
not  only  affirmatively  that  the  sum  of  1,000/.  should  be  taken  as  liqui- 
dated damages,  but  negatively  also  that  it  should  not  be  considered  as  a 

(a)  DavU  ▼.  Penton,  6  B.  &  G.  223    9  D.  &  B.  369,  s.  c 
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penalty.  .  .  .  But  the  clause  is  not  confined  to  any  single  breach  where 
the  damages  would  be  of  an  uncertain  nature ;  ....  it  extends  to  the 
breach  of  any  stipulation  by  either  party.  If,  therefore,  on  the  one  hand 
the  plaintiff  had  neglected  to  make  a  single  payment  of  3/.  6«.  M.  per 
night,  or,  on  the  other  hand,  the  defendant  bad  refused  to  conform  to  any 
usual  regulation  of  the  theatre,  however  minute  or  unimportant,  it  must 
have  been  contended  that  the  clause  in  question  in  either  case  would  have 
given  the  stipulated  damages  of  1,000/.  But  that  a  very  large  sum 
should  become  immediately  payable,  in  consequence  of  the  non-payment 
of  a  very  small  sum,  and  that  the  former  should  not  be  considered  as  a 
penalty,  appears  to  be  a  contradiction  in  terms,  the  case  being  precisely 
that  in  which  courts  of  equity  have  always  relieved,  and  against  which 
courts  of  law  have  also  in  modem  times  endeavoured  to  relieve,  by  direct- 
ing juries  to  measure  and  assess  the  damages  actually  sustained  by  the 
breach  of  the  agreement."  (b) 

By  articles  of  agreement  under  seal,  the  defendant  covenanted  to  demise 
by  indenture  to  the  plaintiff,  within  a  given  period,  two  messuages  for  the 
remainder  of  an  unexpired  term  of  two  years ;  the  indenture  to  contain 
certain  specified  covenants  and  provisos,  "  and  all  other  usual  and  rea- 
sonable covenants;"  and  the  plaintiff  covenanted  to  accept  such  lease 
upon  the  terms  specified  and  execute  a  counterpart  thereof,  and  pay  the 
expenses  of  such  lease  and  counterpart,  and  of  the  said  articles  of  agreement 
and  the  counterpart  thereof; "  and  for  the  true  performance  of  the  agreement 
each  of  the  parties  bound  himself  unto  the  other  in  the  penal  sum  of  500/., 
to  be  recovered  against  the  defaulter  as  liquidated  damages ;"  and  it  was 
held  that  the  500/.  must  be  considered  as  a  penalty,  for  the  forfeiture 
would  not  only  attach  on  the  defendant's  refusal  to  grant  the  lease,  but 
also  on  the  plaintiff's  refusal  to  pay  the  expense  of  preparing  the  lease 
and  counterpart.  "  To  entitle  a  party  to  recover  a  sum  named  in  this 
manner,  there  must  be  an  express  appropriation  of  the  sum  to  a  specific 
breach ;  where  it  is  equally  applicable  to  the  failure  to  perform  several 
things  of  various  degrees  of  importance  and  value,  it  can  only  be  held  a 
penalty."  (c) 

And  even  if  the  sum  be  made  payable  on  the  non-performance  of  one 
single  act,  and  be  restricted  to  a  specific  breach  of  contract,  yet  if  it  be  so 
excessive  in  amount  as  to  be  altogether  disproportioned  to  any  damage 
that  can  by  any  possibility  be  sustained,  that  sum  is  in  reality  and  in 
principle  a  penalty.     To  call  it  the  ''  liquidated  and  ascertained  damage 

{b)  Tindal,  C.  J.,  KmbU  ▼.  Farren,  8  M.  &  («)  Goltman,  J.,  Boyi  y.  Aneeli,  7  Se.  864. 
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is  no  more,"  to  use  the  words  of  Abbott,  C.  J.,  "  than  an  attempt  to  evade 
the  provisions  of  a  most  beneficial  act  of  parliament,  and  may  produce 
great  injustice ;  for  what  can  be  more  unconscientious  than  that  a  party 
who  is  only  damnified  to  the  extent  of  61,  should,  notwithstanding  that 
fact,  be  permitted  to  recover  100/.  ?"  (rf)  It  has  accordingly  been  laid 
down  as  a  principle  of  law,  that  "  wherever  the  payment  of  a  smaller 
sum  is  secured  by  a  larger,  the  latter  must  always  be  considered  as  a 
penalty."  (e) 

In  questions  influencing  and  affecting  the  personal  feelings  and  affec^ 
dons  and  the  enjoyment  of  property,  the  extent  of  the  injury  is  so  uncertain 
that  a  considerable  latitude  must  and  ought  to  be  allowed  to  the  parties  in 
measuring  it  by  a  pecuniary  standard  and  fixing  the  amount  of  damages ; 
but  even  here  there  must  be  a  limit  which  cannot  in  reason  and  truth  be 
transgressed,  and  if  the  sum  agreed  upon  plainly  and  palpably  exceeds 
any  injury  that  can  by  any  possibility  have  resulted  firom  the  non-per- 
formance of  the  thing  stipulated  to  be  done,  that  sum  is  in  reality  and 
in  principle  a  penalty.  The  stat.  Wm,  3  is,  as  previously  mentioned,  a 
remedial  measure,  intended  to  benefit  defendants  and  moderate  the 
rigour  of  the  common  law,  and  whenever  a  sum  stipulated  to  be  paid  as  a 
compensation  for  a  breach  of  contract,  far  transcends  anything  that  can 
reasonably  be  called  a  compensation,  the  defendant,  who  is  called  upon 
to  pay  the  unconscionable  demand,  is  justly  entitled  to  the  relief  intended 
to  be  provided  by  the  legislature. 

The  French  law,  respecting  the  reduction  and  apportionment  of  penalties, 
is  not  unworthy  of  attention.  Pothier,  in  his  Treatise  on  the  Law  of 
Obhgations,  after  telling  us  that,  *'  la  peine  stipuli§  en  cas  d'inexcudon 
dune  obligation  pent,  lorsqn  elle  est  excessive,  ^tre  reduit  et  mod6r6  par 
le juge,"  {f)  remarks,  that  although  a  penalty  or  sum  in  solido  is  agreed 
to  be  paid  for  the  very  purpose  of  avoiding  a  discussion  as  to  the 
amount  of  damages  that  have  been  sustained,  yet  being  stipulated 
in  lieu  of  damages,  it  is  contraiy  to  its  nature  to  be  carried  beyond 
the  limits  which  the  law  respecting  damages  prescribes,  and  as  the 
{French)  law  does  not  permit  them  to  exceed  double  the  value  of 
the  subject  matter  of  the  contract,  the  judge  ought  to  moderate  an 
excessive  penalty  to  which  the  one  party  has  inconsiderately  submitted, 
when  the  other  has  suffered  no  real  injury,  or  one  much  below 
the  amount  stipulated  to  be  paid.     The  party  making  default  cannot 

(<Q  Abbott,  C.  J.,  Pinkerion  t.  CiuUm,  2  B.       P.  854. 
dc  Aid.  706.  (/)  Potkier,  part  2,  ch.  6,  dnquieme  prindpe, 

(<)  Chambre,  J.,  AtUey  t.   Wtldon,  2  B.  &      ed.  Dupin  1,  p.  191. 
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certainly^  he  observes^  however  excessiye  the  sum  agreed  to  be  paid  may 
be,  dispute  his  having  intended  to  oblige  himself  to  the  extent  named, 
when  the  clause  of  the  contract  is  express  to  that   e£Pect,  for  ubi  est 
evidens  voluntas,  non  relinquitur  prssumptioni  locus ;  but  he  may  have 
entered  into  the  contract,  in  the  first  instance,  with  the  most  perfect 
honesty  of  intention,  and  a  firm  determination  to  carry  it  fully  and  com- 
pletely into  e£Pect,  but  with  an  erroneous  confidence  in  his  own  powers 
of  performance,  and  the  equity  which  ought  to  prevail  in  all  mutual 
contra>cts  entered  into  for  the  common  benefit  of  both  parties,  does  not 
permit  the  one  to  make  a  profit  and  unconscientiously  to  enrich  himself 
at  the  expense  of  the  other.     An  excessive  penalty  or  fixed  sum,  agreed  to 
be  paid  in  lieu  of  damages,  ought  therefore,  he  says,  to  be  reduced  to 
what  the  damages,  resulting  fix)m  the  non-performance  of  the  contract, 
amount  to  at  the  very  highest,  {g)     If  again,  he  observes,  a  penalty  has 
been  imposed,  or  a  sum  in  solido  agreed  to  be  paid  as  the  ascertained 
damage,  resulting  from  a  breach  of  contract,  and  such  contract  has  been 
partially  performed,  the  party  ought  not  to  receive  the  whole  penalty,  "  la 
peine  n'est  due  qu  a  proportion,  et  quant  a  la  parte  pour  laquelle  I'obliga- 
tion  principale  n  est  pas  execute."     Ulpian  decides  that,  although  in  strict- 
ness of  law,  the  whole  penalty  has  been  incurred;    nevertheless  it  is 
equitable  that  it  should  be  so,  only  in  proportion  to  the  part  of  the 
principal  obligation  which  remains  to  be  performed,  the  true  reason  being 
that  the  penalty  or  liquidated  sum  being  considered  as  a  compensation 
for  the  non-performance  of  the  principal  obligation,  the  party  seeking  to 
enforce  the  contract  cannot  have  both  the  one  and  the  other.     In  om- 
nibus, sive  individuis,  sive  dividuis,  peena  non  committitur,  nisi  pro  parte 
contraventionis  efficacis,  nee  potest  exigi  cum  principali ;  sed  creditor  non 
tenetur  partem  principalis,  et  partem  peenee  accipere.  (h) 

ig)  Cette   d^sion  doit  avoir  lien  dans  let  debitenr,  en  exigeant  de  lui  une  peine  trap  ex- 

contrate  commntatifB,  parce  que  Tequit^,  qui  doit  cesaive  et  trap  manifestement  au  dessus  de  ce 

regner  dans  ces  contrats,  ne  permettant  pas  que  qu'il  a  soaiiert  de  Tinex^cution  de  I'obligation 

Tune    deg    parties  profile    et   s'enrichisse    aux  primitive,   p.  192. 

depens   de  I'autre,  il   serait  contraire  a  cette  (A)  Dumovlin  de  divid.  et  individ.,  p.  3,  n. 

equity  que  le  creancier  s'enrichit  anx  depens  da  112. 
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OF  CONDITIONS  PRECEDENT  TO  THE  RIGHT  OF  ACTION 

EX  CONTRACTU. 
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SECTION  I. 


OF  CONDITIONS   PRECEDENT  TO   THE   RIGHT  OF  ACTION   UPON   DEEDS. 

Of  conditional  and  qualified  obligations. — An  obligation  by  deed  is 
sometimes  absolute,  the  mere  fact  of  the  obligation  appearing  without  any 
disclosure  of  surrounding  circumstances^  and  sometimes  qualified  and 

6 


184  CONDITIONS  PRECBDENT  TO   ACTIONS   ON   DEEDS. 

conditional,  being  dependent  upon  the  happening  of  some  event,  or  upon 
the  performance  of  some  prior  or  precedent  act. 

If  a  man  covenants  with  a  builder  to  pay  him  a  certain  portion  of  the 
contract  price  for  a  buildinfir*  on  receiving  an  architect's  certificate  of  the 
approval  of  the  work,  the  production  of  the  certificate  is  a  condition  pre- 
cedent to  the  builder  s  right  of  action  for  the  money,  (a)  If  a  man 
covenants  to  spend  a  sum  of  money  in  the  alteration  and  improvement  of 
a  house,  under  the  direction  of  a  surveyor,  to  be  appointed  by  the  cove- 
nantee, the  appointment  of  the  surveyor  is  a  condition  precedent  to  the 
covenailtor's  liability  to  expend  the  money,  (b)  It,  by  a  charter  party 
of  afireightment,  a  shipowner  agrees  that  his  ship  shall  sail  to  a ''  safe 
port,"  to  take  in  a  cargo,  the  naming  of  a  ''  safe  port,"  is  a  condition  pre- 
cedent to  the  shipowner  s  liability  to  send  out  the  vessel,  (c)  If  the 
shipowner  agrees  that  the  vessel  shall  leave  England  on  or  before  a  par- 
ticular day  to  bring  back  a  cargo  from  a  foreign  port,  the  departure  of 
the  vessel  at  the  time  specified  is  a  condition  precedent  to  the  freighter  s 
liability  to  provide  the  cargo,  and  use  the  ship,  and  pay  freight,  (d) 

If,  by  the  terms  of  an  obligation  under  seal,  it  appears  that  the  pet- 
formance  of  some  act  by  the  obligee  forms  the  groundwork  or  considera- 
tion for  the  obligation,  the  contract  is  conditional  and  qualified,  and  the 
liability  upon  it  does  not  arise  until  the  event  has  happened,  or  the  pre- 
cedent act  has  been  performed.  If  the  obligor,  for  example,  binds  himself 
to  pay  money,  or  to  do  certain  things  in  consideration  of  a  release  from  a 
debt,  or  other  cause  of  action,  to  be  granted  him  by  the  obligee,  the 
execution  of  the  release  is  a  condition  precedent  to  the  obligor's  liability 
upon  the  contract.  If,  upon  the  face  of  a  deed  poll,  it  appears  that  a 
sum  of  money  is  to  be  paid  as  the  price  of  an  article  purchased  of  the 
obligee  by  the  obligor,  the  liability  of  the  latter  upon  the  obligation  is 
suspended  until  the  subject  matter  of  the  sale  has  been  delivered  or 
tendered,  {e)  If  the  grant  or  conveyance  of  some  estate  or  interest  ap- 
pears upon  the  face  of  a  deed  inter  partes,  to  have  formed  the  considera- 
tion or  inducement  for  a  covenant  therein  contained,  the  liability  upon 
the  covenant  is  dependent  upon  the  passing  of  the  estate  or  interest  pur- 
ported to  be  conveyed.  Thus,  where  the  plaintiffs  pretending  to  have  an 
exclusive  right  to  a  particular  machine  under  a  patent  assigned  part  of 
that  right  to  the  defendant^  and  the  latter  covenanted  not  to  use  any 

(a)  Moryan  v.  Btmig,  8  M.  ft  Sc.  79;  9  (d)  OIoMmt  ffayt,2Qc  K.B.  471.  Shad- 
Bing.  672,  b.  c.                                                       fcnik  y.  H<m%,   8    Gampb.  885.     LovaU  ▼. 

(b)  Coombe  t.  Grem,  11  M.  &  W.  480.  BamilUm,  6  M.  &  W.  644. 

(e)  JHa$Y.  ffaekeU,  18  Law  J.  N.  8.  (Ezcheq.)  («)  Lock  ▼.  Wright,  1  Str.  671 ;  8  Mod.  41, 

216.  B.  c.     UgktretTt  case,  7  Co.  10  b. 
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Other  patent  machine  in  his  factory,  and  afterwards  it  was  discovered  that 
there  was  no  such  patent  right,  hut  that  the  defendant  and  everybody 
else  might  have  used  the  machine  without  the  license  of  the  plaintiff ;  it 
was  held  that  the  defendant  was  not  bound  by  his  covenant.  {/)  If  a 
lease  be  agreed  upon,  and  the  lessor  does  not  execute  his  part,  so  that 
the  term  of  years  in  the  land  bargained  for  is  not  created  and  transferred 
to  the  intended  lessee,  the  covenants  in  the  indenture,  sealed  by  the 
latter^  cannot  be  enforced,  for  "  the  foundation  of  the  covenant  failing, 
the  covenant  also  fails."  {g)  If,  however,  the  intended  lessee  has  entered 
into  possession  of  the  land,  and  has  had  the  use  and  enjoyment  of  the 
premises  intended  to  have  been  demised  to  him,  during  the  time  that  the 
breaches  of  covenant  were  committed,  he  will  not  be  permitted  to  rely 
on  the  non- execution  of  the  lease  by  the  intended  lessor  as  releasing  him 
from  liability ;  but  he  is  bound  to  fulfil  his  covenant  as  an  independent 
covenant.  (A) 

If  several  persons  covenant  to  abide  by  and  perform  an  award,  and  the 
award  when  made  turns  out  to  be  void,  all  the  covenants  dependent  upon 
the  award  are  so  too ;  "  for  the  foundation  failing,  everything  built 
thereon  must  fall."  (t) 

When  a  covenant  is  founded  upon  a  common  liability,  to  be  created 
by  a  deed  inter  partes,  the  contract  must  be  executed  by  all  the  parties 
before  any  one  of  them  can  be  made  liable  upon  it.  Thus,  if  a  deed  of 
submission  of  disputes  and  differences  to  arbitration  does  not  bind  all  the 
parties  thereto,  it  does  not  bind  any,  as  the  mutuality  of  engagement  is 
the  essence  of  the  contract.  ''  There  must  be  the  accession  of  all  parties 
to  the  common  agreement  of  all  which  is  the  consideration  to  each  for 
entering  into  the  contract,"  {k)  and  if  a  submission  to  arbitration,  ori- 
ginally binding  on  all,  becomes  ineffectual  and  inoperative  as  to  one  by 
matter  ex  post  facto,  such  as  bankruptcy  or  insolvency,  the  deed  is 
wholly  and  altogether  void.  (/) 

The  defendant  being  possessed  of  a  large  stock  in  trade,  covenanted 
with  the  plaintiff  to  assign  the  same  to  him,  and  another  person  at  the 
end  of  a  twelvemonth  at  a  fair  valuation,  and  the  plaintiff  covenanted 

(/)  Saws  T.  Maitby,  8  T.  B.  442.    Center  Pittor  t.  Cater,  9  M.  &  W.  820.    ChanUr  r. 

▼.  ZesM,  4  M.  &  W.  811.  thwhura,  18  Law  J.  N.  8.  (Bzcheq.)  198. 

ig)  Com.  Dur.  Cot.  F.,  CardwtU  t.  Lueat,  2  (t)  Johnston  y.  WiUon,  7  Mod.  845:  Willes. 

M.&W.lll.  248,  s-c. 

(A)  Bajley,  J.,  Hodaon,  t.  Shane,  10  Bast,  {i)  BUenborongli,  C.  J.,  Anirtm,  t.  Cfhaee,  15 

354;    Shop.   Touch,  ch.  54,  p.  8.    Cooch  t.  Bast,  212.    Ferrtr  ▼.  Oven,  7  B.  &  C.  427. 

Cfoodman,  2  Ad.  &  B.  N.  S.  580 ;   2  Gale  &  Marsh  ▼.  Wood,  9  B.  &  G.  665. 

Det.  164.     Fishmongers    Co.  v.  Robertson,  6  (/)  Kearnif  r.  Carslairs,  2  B.  8l  Ad,  726. 
8c.  N.  B.  56.     Doe  ▼.  Atny,  12  Ad.  &  B.  479. 
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that  he  would,  at  and  before  the  sealing  and  delivery  of  the  deeds,  pro- 
cure good  and  sufficient  security,  to  be  given  to  the  defendant  to  be 
approved  of  by  the  defendant  for  the  payment  of  a  certain  stipulated  sum 
by  monthly  instalments,  and  the  plaintiff  brought  an  action  against  the 
defendant  for  a  breach  of  his  covenant  to  assign  the  stock  in  trade  without 
having  first  performed  his  own  covenant  to  procure  the  security ;  it  was 
held  that  the  giving  of  the  security  was  necessarily  a  condition  precedent 
to  the  defendant's  liability  upon  his  covenant,  and  that  the  plaintiff  con- 
sequently could  not  maintain  his  action,  (m) 

By  a  charter  party  of  afifreightment,  the  ireighter  covenanted  to  pay 
freight  for  a  vessel  at  so  much  a  ton  per  month,  until  her  final  discharge, 
or  until  the  day  of  her  being  lost,  captured,  or  last  seen,  or  heard  of; 
so  much  of  such  freight  as  might  be  earned  at  the  time  of  the  arrival 
of  the  ship  at  her  first  destined  port  abroad,  to  be  paid  within  ten  days 
next  after  her  arrival  there,  and  the  remainder  of  the  freight  at  specific 
periods ;  and  it  was  held  that  the  arrival  of  the  ship  at  her  first  destined 
port  abroad  was  a  condition  precedent  to  the  owner's  right  to  recover  a»y 
freight,  and  that  the  ship  having  been  lost  on  her  outward  voyage,  the 
owner  was  not  entitled  to  recover  freight  at  so  much  per  calendar  month 
to  the  day  of  the  loss,  {n) 

Effect  of  part  performance, — ^When  mutual  and  reciprocal  covenants 
have  been  entered  into  in  an  indenture  inter  partes,  and  it  is  to  be  col- 
lected from  the  face  of  the  deed  and  the  nature  and  true  intent  of  the 
transaction  itself,  that  the  entire  covenant  is  to  be  performed  on  the 
one  side  before  any  liability  is  to  arise  on  the  other,  a  partial  performance 
will  not  of  course  suffice  to  sustain  the  action,  although  the  defendant  has 
had  the  benefit  thereof. 

The  defendant  had  covenanted  to  take  the  plaintiff  as  his  clerk,  and 
pay  him  2s,  for  every  quire  of  paper  he  should  copy  out ;  and  it  was 
held  that  this  was  an  entire  covenant  of  which  no  apportionment  could 
be  mode  pro  rata,  and  that  the  plaintiff  consequently  could  not  maintain 
an  action  for  copying  out  any  number  of  sheets  less  than  a  quire."  (o) 

Certain  articles  of  agreement  under  seal  recited  that  the  plaintiff  had 
established  a  grammar  school,  and  had  obtained  a  piece  of  ground  whereon 
he  had  erected  a  building  appropriated  to  instruction,  &o.,  and  that  he 
had  agreed  with  the  defendant  to  sell  to  him  his  right,  title,  and  interest 
in  the  ground  and  building,  and  to  surrender  to  him  the  pupils  he  then 

(m)  Ktnfftton  r.  Pretton,  cited  in  Jotut  ▼.      ▼.  Wilson,  8  But,  437.    3ynt«  t.  Pattinton, 
BarkUy,  2  Dong.  689.  Abbot  on  Shipping,  347. 

(»)  Gibbon  ▼.  Mendez,  2  B.  &  A  17.    Smith  (o)  Aetdler  v.  Ouut,  Aleyn,  0. 
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had  onder  his  care^  for  the  considerations  thereinafter  mentioned,  and  the 
plaintiff  then  covenanted  to  surrender  up  to  the  defendant  the  use  and 
enjoyment  of  the  school-house  and  premises^  and  deliver  over  to  the 
defendant  all  the  pupils  then  under  his,  the  plaintiff's  care,  and  all  the 
profits  arising  firom  them,  on  or  before  the  29th  of  June,  1796,  and  to 
convey  all  his  right,  title,  and  interest  in  the  school-house,  land,  and 
premises  to  the  defendant,  on  or  before  the  1st  of  August,  1797  ;  and  the 
defendant,  in  consideration  thereof,  covenanted  to  pay  to  the  plaintiff, 
on  or  before  the  said  Ist  of  August,  the  sum  of  120/.,  with  interest. 
The  plaintiff  accordingly  put  the  defendant  into  possession  of  the  school- 
hou£e,  land,  and  pupils,  pursuant  to  the  agreement ;  and  the  latter  con- 
linued  in  the  enjoyment  of  them  up  to  the  said  1st  of  August,  when  the 
plaintiff  brought  an  action  for  the  120/.,  without  having  first  executed  or 
tendered  a  conveyance  of  his  estate  and  interest  therein ;  and  it  was  held 
that  the  performance  of  the  entire  contract  on  the  one  side  was  a  condi- 
tion precedent  to  the  liabihty  on  the  other,  and  that  the  surrender  to  die 
defendant  of  the  school-house  and  pupils,  without  the  conveyance  speci- 
fied, and  consequendy  without  any  tide,  was  not  a  sufficient  performance 
of  the  contract  by  the  plaintiff  to  enable  him  to  maintain  the  action,  {p) 

So,  where  the  plaintiff  covenanted  to  sell,  and  the  defendant  to 
purchase,  an  estate  of  the  plaintiff,  the  conveyance  to  be  executed  and 
the  purcbase-money  to  be  paid  on  Lady  Day  then  next ;  and  all  timber 
trees,  elms  and  willow  trees,  then  growing  upon  the  estate,  to  be 
valued  and  paid  for  by  the  purchaser ;  and  after  die  execution  of  the 
contract,  and  before  Lady  Day,  the  plaintiff  cut  down  the  trees,  and  the 
defendant  refused  to  pay  the  purchase-money  at  the  time  appointed ;  it 
was  held  that  this  was  an  entire  contract  for  the  sale  of  the  land  and  trees  ; 
that  the  defendant  was  not  bound  to  take  the  estate  without  the  timber, 
and  that  his  liability  upon  the  covenant  was  conditional,  and  dependent 
upon  the  transfer  to  him  of  the  subject  matter  of  the  sale,  in  the  same 
state  and  condition  as  it  existed  at  the  time  he  bargained  for  it.  (q)  But 
if  the  precedent  act  to  be  performed  is  divisible  and  apportionable,  and  a 
partial  performance  is  not  inconsistent  with  the  terms  of  the  contract,  the 
plaintiff  will  be  entided  to  maintain  an  action  in  respect  of  a  partial  per- 
formance, the  defendant  having  a  remedy  by  means  of  a  cross  action  for 
the  recovery  of  such  damages  as  he  may  have  sustained  by  reason  of  the 
non-performance  of  the  entire  contract.  Thus,  where  the  master  of  a  ship 
covenanted  to  take  out  280  passengers  to  Jamaica,  and  the  defendant  co- 

ip)  Oltuebrooly.  Woodrow,ST»  R.  866.  (7)  Duie  0/  Si.  Albant  t.  Short,  I  H.  Bl. 

271. 
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Tenanted  to  have  them  ready  for  shipment,  and  to  pay  61.  a  man  for  their 
conveyance,  and  the  plaintiff  only  took  and  carried  180  of  them,  it  was 
held  that  the  latter  was  entitled  to  maintain  an  action  in  respect  of  his 
partial  performance  of  the  contract,  (r) 

Covenants  for  the  performance  of  several  acts  and  duties. — ^And  when 
the  one  party  has  covenanted  for  the  performance  of  several  acts,  and  the 
other  for  the  payment  of  a  certain  stipulated  remuneration,  and  the  acts  re- 
maining unperformed  do  not  constitute  part  of  the  essence  of  the  engagement, 
the  covenant  in  respect  thereof  is  not  a  condition  precedent.  It  is  sufficient 
if  the  act  forming  the  substantial  consideration,  or  inducement  for  the  con- 
tract, has  been  performed,  unless  the  intention  of  the  parties  that  every 
minute  thing  stipulated  to  be  done  on  the  one  side  is  strictly  and  literally 
to  be  completed  before  any  liability  is  to  arise  on  the  other  be  clearly  and 
unequivocally  expressed.     "  In  some  cases  in  the  books  respecting  condi- 
tions precedent,  when  the  thing  agreed  to  be  done  was  in  effect  performed, 
though  not  in  the  exact  manner,  nor  with  all  the  circumstances  mentioned, 
it  was  deemed  a  substantial  performance,"  (s)  and  the  right  of  action  was 
held  to  have  accrued.     And  the  nature  and  extent  of  the  liability  upon  all 
covenants  inter  partes  is  now  regulated  by  a  fair  construction  of  the  whole 
deed,  and  "  the  reason  and  good  sense  of  the  case,"  and  is  not  made 
to  depend,  as  in  ancient  times,  upon  niceties  and  technicalities  of  lan- 
guage. 

By  an  agreement  under  seal,  reciting  that  the  plaintiff  had  obtained  a 
patent  for  an  improved  method  of  cleaning  and  bleaching,  and  that  the 
defendant  was  desirous  of  bleaching  materials  for  paper-making,  according 
to  the  specification  of  the  patent ;  and  that  it  had  been  agreed,  that  in 
consideration  of  500/.  to  be  paid  by  the  defendant  to  the  plaintiff,  the 
plaintiff  should  instruct  the  defendant  in  bleaching,  &c.,  and  should  per* 
mit  the  defendant  to  bleach,  &;c.  according  to  the  said  specification,  the 
plaintiff  covenanted,  in  consideration  of  250/.  paid  down,  and  a  covenant 
by  the  defendant  thereinafter  contained,  to  pay  the  further  sum  of  250/., 
that  he  would,  to  the  best  of  his  skill,  and  with  all  possible  expediti6n, 
instruct  the  defendant  in  the  method  of  bleaching,  &c. ;  and  the  defendant, 
in  consideration  of  the  plaintiff's  covenants,  covenanted  that  he  would,  on 
or  before  the  25th  February,  1794,  or  sooner,  in  case  the  plaintiff  should 
before  that  time  have  sufficiently  taught  and  instructed  him  in  the  bleach- 
ing and  preparing  materials  for  making  paper,  &c.,  pay  to  the  plaintiff  the 
further  sum  of  250/. ;  and  it  was  held,  in  an  action  for  the  breach  of  this 

(r)  Tomton  t.  Nod,  1  Ley.  16;  1  Keb.  100,  (<)  Lawrenoe,  J.,  Worthy  ▼  Wood,  6  T.R. 

s.  c  722. 
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last  covenant,  that  the  sabstantial  consideration  for  such  covenant  was  the 
transfer  to  the  defendant  of  the  patent  right  of  bleaching,  according  to  the 
specification  of  the  patent,  which  specification  must  be  supposed  to  contain 
fhll  instruction  for  the  exercise  of  the  patent  right,  and  that  the  teaching 
of  the  defendant  personally  by  the  plaintiff  was  not,  under  the  circum- 
stances, &  condition  precedent  to  his  right  to  recover  the  250/.  (/) 

The  plaintiff,  in  consideration  of  500/.  in  hand  paid,  and  an  annuity  of 
160/.  per  annum  thereafter  to  be  paid,  conveyed  to  the  defendant  a  plan- 
tation in  the  West  Indies,  together  with  the  stock  of  negroes  upon  it,  and 
covenanted  that  he  had  a  good  title  to  the  plantation,  and  that  he  was 
lawfully  possessed  of  the  negroes ;  and  the  defendant  covenanted  that  the 
plaintiff,  well  and  truly  performing  all  and  everything  contained  on  his 
part  to  be  performed,  he  the  defendant  would  pay  the  annuity.  The 
plaintiff  brought  his  action  for  the  breach  of  the  defendant's  covenant,  and 
the  latter  pleaded  that  the  plaintiff  was  not  legally  possessed  of  the  ne- 
groes ;  but  it  was  held,  that  as  the  breach  went  only  to  a  part  of  the  con- 
sideration, and  might  be  paid  for  in  damages,  the  defendant  should  not 
rely  on  the  performance  of  the  entire  covenant  as  a  condition  precedent, 
Liord  Mansfield  observing,  that  if  the  plea  were  to  be  allowed,  any  one 
negro  not  being  the  property  of  the  plaintiff  would  bar  the  action,  (u) 

By  the  recitals  of  an  indenture  inter  partes  between  a  wife  and  l^r  second 
husband,  and  two  trustees,  it  appeared  that  the  wife  and  the  trustees  were 
bound  by  the  will  of  the  wife's  first  husband  to  surrender  a  farm  to  the 
testator's  son,  in  case  the  wife  married  again,  on  the  son's  giving  security 
for  the  payment  to  her  of  an  annuity  for  her  life ;  that  in  consequence  of 
the  second  marriage,  the  son  had  demanded  the  farm,  and  tendered  sureties 
for  the  payment  of  the  annuity ;  and  the  lady  and  her  second  husband 
and  trustees  had  "  mutually  consented  and  agreed  to  his  request;  and  it 
was  witnessed  therefore  by  the  deed  that  the  sureties,  in  consideration  of 
the  covenants  thereinafter  to  be  entered  into  by  the  wife  and  her  second 
husband  and  trustees,  covenanted  for  the  due  payment  of  the  annuity. 
These  covenants  so  to  be  entered  into  were  covenants  by  the  wife  and  her 
second  husband  and  the  trustees,  for  the  quiet  enjoyment  of  the  farm  by 
the  testator's  son,  and  for  the  execution  of  a  formal  assignment  of  the 
lease  thereof  to  him,  whenever  they  should  be  called  upon  so  to  do.  The 
wife  and  second  husband  and  trustees,  however,  neglected  to  execute  the 
deed,  and  these  covenants  consequently  were  never  entered  into  ;  and  an 

(0  CampUU  T.  JoMt,  6  T.  R.  578 ;  LeBhae,  («)  Boone  t.  JByre,  1  H.  BL  278.  (n.)    Le 

J.,  8  T.  R.  875.    CarpeiUer  t.  Cretwdl,  1  M.  &      Bknc.  J.,  8  T.  R.  875.    Littledale,  J.,  4  Ad.  & 
P.  77.  B-  606. 
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action  having  been  brought  against  the  sureties  because  of  the  non- 
payment of  the  annuity,  it  was  contended  that  such  action  could  not  be 
maintained,  on  the  ground  that  the  making  of  these  covenants  was  a  con- 
dition precedent  to  their  liability  to  pay  the  annuity ;  but  the  court  held, 
that  the  substantial  consideration  was  the  agreement  to  surrender  the  farm, 
and  that  the  action  consequently  was  maintainable,  (a:)  The  son's  title,  it 
will  be  observed,  was  derived  from  the  will ;  he  bad  been  put  in  possession 
of  the  farm,  and  his  right  to  the  property  and  enjoyment  thereof  could  not 
materially  be  affected  by  the  execution  or  non-execution  of  the  deed.  The 
case,  therefore,  is  distinguishable  from  the  previous  case  of  Glazebrook  v. 
Woodrow,  (y) 

By  an  indeuture  inter  partes,  the  plaintiff,  a  fish-factor,  in  consideration 
of  the  covenants  thereinafter  entered  into  by  the  defendant,  a  fishmonger, 
sold  and  assigned  to  the  latter  all  that  branch  of  his,  the  plaintiff's,  trade, 
ii^hich  consisted  in  the  sale,  &c.  of  dried  and  cured  fish,  and  also  his 
interest  in  certain  fisheries  in  Scotland;  and  covenanted  with  the  defendant 
that  he  would  not  in  any  manner  interfere  with  that  branch  of  the  business 
so  assigned ;  and  the  defendant  covenanted,  that  in  consideration  of  the 
assignments  and  covenants  so  made  and  entered  into  by  the  plaintiff,  he, 
the  defendant,  would  pay  him  an  annuity  of  250/. ;  and  it  was  held,  in 
an  action  for  the  non-payment  of  the  annuity,  that  the  plaintiff's  covenant 
not  to  interfere  with  the  trade  assigned  could  not  be  considered  as  a  con- 
dition precedent  to  his  right  to  recover,  as  it  formed  only  a  part  of  the 
consideration  for  the  annuity,  the  material  part  of  the  consideration  being 
the  assignment  of  the  fisheries,  {z) 

By  a  charter  party  of  affreightment,  the  plaintiff  let  his  vessel  to  freight 
to  the  defendant,  and  covenanted  that  the  vessel  should  sail  with  the  next 
wind  on  a  voyage  to  Cadiz  ;  and  the  defendant  covenanted,  that  if  the  ship 
went  the  intended  voyage  and  returned  to  the  Downs,  that  the  plaintiff 
should  have  so  much  by  way  of  freight  for  the  voyage.  The  defendant 
traversed  that  the  ship  sailed  with  the  next  wind,  and  upon  demurrer  the 
traverse  was  overruled,  for  the  substance  of  the  covenant  was  considered  to 
be,  that  the  ship  should  perform  the  intended  voyage,  that  being  the  pri- 
mary intention  of  the  parties,  and  not  merely  that  she  should  sail  with  the 
next  wind,  which  might  change  every  hour,  and  that  this  was  shown  by 
the  covenant  of  the  defendant,  who  was  to  pay  so  mtich  for  the  perform- 
ance of  the  voyage,  and  not  merely  for  sailing  with  the  next  wind,  (a) 
So,  where  the  covenant  was  that  the  vessel  should  proceed  with  the  ^rst 

(x)  Jtou  V.  PovUon,  2  B.  &  Ad.  p.  822.  Bing.  409,  b.  c. 

(y)  Ante,  p.  187.  (a)  Constable  t.  CfMwu,  Palm.  897.    Bom- 

(«)  CarpetUer  v.  Crtiytett,  1  M.  &  P.  66  ;  4      mann  t.  Toohe,  1  Cunpb.  877. 
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convoy  to  Spain  and  Portngal,  and  there  make  a  delivery  of  the  cargo,  &c. ; 
in  consideration  whereof,  and  of  everything  above-mentioned,  the  de- 
fendant covenanted  to  pay  freight,  it  was  held,  that  the  main  object  of  the 
contract  was  the  performance  of  the  voyage,  and  that  the  sailing  with  the 
first  convoy  was  not  a  condition  precedent  to  the  plaintiff  s  right  to  reco- 
ver freight  for  the  voyage  actuaUy  performed,  but  a  distinct  covenant,  for 
the  breach  of  which  he  was  liable  in  damages,  {b)  So,  where  the  sub- 
stance of  the  covenant  was,  that  the  ship  should  sail  on  freight  to 
Demerara  on  or  before  the  12//i  of  February,  and  the  vessel  did 
not  sail  until  the  I2th  of  March,  Lawrence,  J.  held,  that  as  the  voyage 
had  been  actually  performed,  and  the  cargo  conveyed  to  the  destined 
port,  and  the  profit  of  it  gained  by  the  defendant,  there  could  be  no  foun- 
dation for  saying  that  the  defendant  should  not  pay  the  freight  for  it 
according  to  the  covenant,  and  that  he  might  bring  a  cross -action  to 
recover  damages  for  the  not  sailing  in  time,  if  he  had  sustained  any.  (c) 
And  where  the  plaintiff  let  his  vessel  to  the  defendant,  and  covenanted 
forthwith  to  make  her  tight,  staunch,  and  strong,  and  well  and  sufficiently 
manned  and  victualled,  &c.  for  a  twelvemonth's  voyage,  and  the  defendant 
covenanted  to  pay  freight  so  much  per  ton  per  month,  and  the  vessel  was 
taken  into  the  service  of  the  defendants,  who  used  her  for  several  months, 
and  then  refused  to  frilfil  their  covenant  to  pay  freight,  on  the  ground 
that  the  plaintiff  had  not  manned  and  victualled  the  ship,  and  made  her 
tight  and  strong,  according  to  his  covenant ;  it  was  held,  that  as  the 
defendant  had  not  repudiated  the  ship  because  she  was  not  forthwith  made 
tight,  staunch,  and  strong,  but  had  taken  her  into  their  service,  and  navi- 
gated her,  they  had  no  right  to  insist  that  the  forthwith  making  her 
tight,  &c.,  was  a  condition  precedent  to  their  own  liability  upon  the 
covenant,  (rf) 

The  plaintiff,  a  shipowner,  covenanted  by  charter  party,  to  let  his  ship 
to  freight  to  the  defendants,  and  take  on  board  such  cargo  as  the  de- 
fendants should  provide,  and  proceed  therewith  from  London  to  Naples, 
and  make  a  right  and  true  delivery  thereof  to  the  agents  of  the  defendants, 
aud  having  so  done,  receive  on  board  such  a  return  cargo  as  the  defendant's 
agents  should  provide,  and  proceed  back  to  London,  and  the  defendants, 
in  consideration  of  the  premises,  covenanted  that  they  would  provide  a 
complete  homeward  cargo  and  pay  freight,  and  it  appeared  that  the 
plaintiff  had  received  the  cargo  and  proceeded  with  it  to  Naples,  where  it 
was  seized  by  the  Neapolitan  Government,  so  that  the  material  part  of  the 

S   Davidson  r.  Cheynne,  12  East,  880.  (<i)  Bavdock  ▼.  Geddes,  10  Bait,  564. 

HaU  V.  Caz€Mvt,  4  East,  476. 
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coTenant,  viz.  the  letting  of  the  ship,  and  the  making  of  the  voyage,  had 
been  performed,  it  was  holden  that  the  delivery  of  the  cargo  was  not, 
nnder  the  circumstances,  a  condition  precedent  to  the  fireigbter  s  liability 
upon  their  covenant,  to  provide  the  return  cargo  and  pay  the  fireight  {e) 

So,  where  the  plaintiffs  let  a  ship  to  the  defendants,  and  covenanted  to 
take  on  board  at  Havre  six  pipes  of  brandy,  with  such  other  goods  as  the 
captain  might  procure  on  fireight,  and  proceed  therewith  to  Terceira,  and 
there  take  on  board  a  full  and  complete  cargo  of  fruit  or  other  goods  as 
the  defendants  might  think  fit,  and  proceed  therewith  to  London,  and  the 
defendants,  in  consideration  of  the  completion  of  the  voyage,  covenanted 
to  pay  freight,  and  guaranteed  the  ship  a  complete  cargo  home,  and  it 
appeared  that  the  voyage  to  Terceira  had  been  performed,  and  that  the 
ship  was  ready  to  receive  the  return  cargo  at  that  place,  pursuant  to  the 
charter  party ;  it  was  held,  that  the  covenant  relating  to  the  taking  on 
board  the  brandy  at  Havre  and  carrying  it  to  Terceira,  was  not  a  condition 
precedent  to  the  liability  of  the  defendants  upon  their  covenant  to  provide 
the  homeward  cargo,  but  a  distinct  and  independent  covenant,  for  the 
breach  of  which  they  were  liable  in  damages.  (Jf) 

By  a  contract  under  seal,  between  the  plaintiff  as  captain  and  the  de- 
fendants, the  owners  of  a  South  Sea  whaler,  the  plaintiff  covenanted  that 
he  would  take  the  command  of  the  ship  and  proceed  in  her,  as  soon  as 
she  was  ready  for  sea,  to  the  southern  whale  fishery,  and  procure  a  cargo 
of  sperm  oil,  ambergris,  &o.,  and  return  with  the  ship  to  London,  and 
deliver  the  cargo  to  the  defendants,  and  that  he  would  obey  the  defen- 
dant's  instructions,  be  frugal  with  the  ship's  stores,  and  keep  an  account 
of  the  expenditure  ;  that  he  would  not  smuggle  or  trade,  nor  suffer  any 
illegal  act  to  be  committed,  whereby  the  owners  might  be  injured.  And 
the  defendants  covenanted  ^'  on  the  performance  of  the  before-mentioned 
terms  and  conditions  "  by  the  plaintiff,  to  pay  to  the  plaintiff  one-twelfth 
part  of  the  net  proceeds  of  the  cargo,  and  the  plaintiff  had  taken  the 
command  of  the  vessel  and  performed  the  intended  voyage,  it  was  held 
that  the  performance  of  the  several  other  acts  covenanted  to  be  done  by 
the  plaintiff,  was  not  a  condition  precedent  to  his  right  to  sue  for  the  sti- 
pulated remuneration.  It  was  observed  that  if  the  various  other  covenants 
were  treated  as  conditions  precedent  the  non-performance  of  them  in  any 
minute  particular  would  deprive  the  plaintiff  of  all  remuneration  for  a 
long  and  laborious  service,  whilst  a  very  trifling  injury  might  result  there- 
from to  the  defendants,  (y) 

(e)  Storer  t.  Chrdon,  3  M.  &  S.  808.  (g)  Stavert  r.  Curlinff,  8  Sc.  740,  756 ;  8 

if)  FoiktrgiU  t.  WtUUm,  8  Taont  676 ;  2      Bing.  N.  8.  856,  •.  c 
Moore,  680,  ■*  c. 
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SECTION  II. 

OF  CONDITIONS  PRECEDENT  TO  THE   RIOHT  OF  ACTION   UPON   SIMPLE 

CONTRACTS. 

Of  the  performance  of  the  covisiDiSiTiATiov  for  a  simple  contract. — 
"  If  in  the  middle  of  a  bought  and  sold  note  for  a  cargo  of  com  or  any 
Other  goods^  are  the  words  'to  he  delivered  on  or  before'  such  a 
day^  they  will  be  found  to  amount  to  a  condition  precedent,  and  the 
purchaser  will  not  be  hound  to  accept  the  cargo  if  it  is  not  ready  for 
delivery  by  the  time  appointed."  {h)  If  a  contract  is  entered  into  for  work 
and  labour  on  the  one  side,  and  payment  for  the  work  on  the  other,  the 
performance  of  the  work  is  a  condition  precedent  to  the  payment,  so  that 
the  plaintiff  must  of  necessity  show  the  work  done,  or  that  he  was  hin- 
dered from  doing  it  by  the  plaintiff,  before  he  can  demand  the  money,  (i) 

"  Suppose  an  agreement  to  be  in  writing  thus,  '  Memorand.  that  J.  S. 
agrees  and  promises  to  build  a  house  for  J.  N.,  and  J.  N.  promises  to  pay 
him  so  much  for  his  pains ;'  it  cannot  be  taken  but  that  the  building  must 
be  precedent  to  the  payment."  (k) 

Defective  and  insufficient  performance  of  the  consideration — No  bene- 
ficial service,  no  pay. — ^If  a  person  undertakes  a  work  of  labour  and  skill 
and  fails  in  the  performance  of  it^  so  that  the  employer  derives  no  benefit 
or  advantage  from  the  work,  no  right  of  action  arises  in  respect  thereof, 
the  employer  not  having  obtained  that  which  he  bargained  for.  Thus, 
where  a  man  undertook  to  erect  a  stove  in  a  shop,  and  to  lay  a  tube  under 
the  floor,  which  would  carry  off  the  smoke,  and  the  plan  entirely  failed, 
and  the  stove  could  not  be  used,  it  was  holden,  that  he  was  not  entitled  to 
an  action  in  respect  of  his  work  and  labour  in  the  erection  of  the  stove. 
In  such  a  case,  observes  Lord  Ellenborough,  "'  if  there  has  been  no 
beneficial  service  there  shall  be  no  pay."  (/) 

A  builder  contracted  with  the  defendant  to  rebuild  the  front  of  his 
bouse^  and  built  it  out  of  the  perpendicular,  so  that  it  was  in  danger  of 

(A)  Tindal,  C.  J.,  2  Sc.  N.  R.  188,  Stariup  Burr.  899. 

▼.  Mwodonald,  ib.  486.  (h)  Hale,  C.  J.,  PtUrt  t.  OpU,  1  Ventr.  177. 

(t)  Holt,  0.  J.,  Thorpt  r.  Thorpe,  1  SaUc  (/)  Duncan  v.  Blunddl,  3  Stark.  6.    D^fit 

17i.    lanctukire  r.  KiUinffworih,  I  Com.  117.  ▼.  JatMs,  dted  7  Bast,  481.    Mayttlden  ▼.  Stcf, 

Le  Blanc,  J.,  4  T.  B.  764.    CoUint  y.  Gibbt,  2  5  Ad.  &  E.  161. 
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falling,  and  required  to  be  taken  down  ;  and  it  was  bolden,  that  the  builder 
could  not  maintain  any  action  in  respect  of  such  defective  execution  of 
the  work,  (m)  "  If  a  man  has  contracted  with  another  to  build  him  a 
house  for  a  certain  sum,  it  would  not  be  sufficient  for  him  to  show  that  he 
had  put  together  such  a  quantity  of  brick  and  mortar,  he  ought  to  be 
prepared  to  show  that  he  had  done  the  stipulated  work  according  to  the 
contract.  And  it  is  open  to  the  defendant  to  prove  that  it  was  executed 
in  such  a  manner  as  to  be  of  no  value  to  him."  (n)  If  a  surveyor 
makes  an  estimate  of  the  expense  of  certain  works,  which  turns  out  to  be 
incorrect  to  a  very  considerable  extent,  either  from  negligence  or  want  of 
skill,  he  is  not  entitled  to  recover  anything  for  his  plans,  specifications, 
or  estimates.  "  The  just  value  of  the  services  may  be  appreciated,  and 
if  they  have  been  found  wholly  abortive,  or  the  defendant  has  suffered 
an  injury,  instead  of  deriving  a  benefit  from  them,  the  party  rendering 
such  abortive  services  is  entitled  to  no  compensation  for  his  trouble."  (o) 

If  an  attorney,  conducting  a  suit,  is  guilty  of  misconduct  and  negli- 
gence, by  reason  whereof  all  the  previous  steps  taken  in  the  cause  become 
useless,  he  cannot  recover  his  charges  for  any  part  of  the  business  he  has 
done,  (p) 

When  the  consideration  for  a  simple  contract  is  entire  and  indivisible. 
— If  the  consideration  and  precedent  act  to  be  performed  be  entire  and 
indivisible,  and  it  appears  to'  have  been  the  intention  of  the  parties 
that  the  whole  of  what  the  plaintiff  had  undertaken  to  perform,  should  be 
done  before  any  liability  should  arise  on  the  part  of  the  defendant,  the 
plaintiff  cannot,  so  long  as  the  contract  remains  open  and  unrescinded, 
maintain  an  action  in  respect  of  a  partial  execution  thereof,  although  the 
defendant  may  have  derived  some  benefit  and  advantage  therefrom.  As  if 
a  coachman  were  to  agree  to  convey  a  passenger  from  London  to  York  for 
a  certain  stipulated  remuneration,  and  were  to  carry  him  only  half  the 
distance,  he  would  not  be  entitled  to  any  payment,  the  precedent  act  to  be 
performed  being  entire  and  indivisible. 

The  plaintiffs  had  undertaken  to  make  "  complete  "  certain  dilapidated 
chandeliers  for  the  sum  of  10/.^  and  took  them  away  and  cleaned  them, 
and  added  certain  glass  drops,  icicles,  and  spangles,  but  returned  the 
articles  in  an  imperfect  and  incomplete  state,  with  some  of  the  branches 
broken,  and  the  jury  found  that  the  plaintiffs  had  not  fulfilled  their  part 
of  the  contract,  but  that  the  defendants  had  been  benefited  to  the  amount 


(m)  Fa 


(m)  Fewnstportk  t.  Garrard,  1  Oampb.  38.  852 ;  2  C.  &  P.  878,  t.  c    Denew  t.  Iktvereli, 

^  *     Blanc,  J.,  Batt€n  t.  ButUr,  7  Baft,      8  Oampb.  352. 

ip)  Brauy  ▼.  Obre«r,12  Ad.  St  B.  873. 
(o)  Mofuypenntf  ▼.  Hartland,  1   G.  &  P. 
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of  61.  by  the  partial  execation  of  it ;  the  court  held,  that  the  contract  and 
consideration  were  entire,  and  as  the  plaintiffs  had  never  been  discharged 
fiom  their  liability  to  complete  the  contract,  they  could  not  maintain  an 
action  in  respect  of  the  partial  execution  of  it.  "  The  plaintiflfs,"  observed 
Bayley,  J.,  "  entered  into  an  entire  contract.  They  performed  it  in  part, 
bat  they  failed  to  complete  it.  It  was  their  duty  to  perform  the  contract 
altogether  or  to  demand  back  the  articles  they  had  supplied  in  the  part 
performance  of  it.  They  did  neither,  therefore  they  have  no  right  to 
recover  at  all."  (y) 

A  half-famished  house  was  demised  to  a  tenant  at  a  rent  of  ]  70/.  per 
aunum,  upon  the  terms  that  the  landlord  should  completely  furnish  it 
in  a  manner  suitable  for  a  ladies'  school;  and  it  was  held,  that  the  furnish- 
ing of  the  house  by  the  landlord;  in  the  manner  agreed  upon,  was  a  con- 
dition precedent  to  his  right  to  recover  the  rent,  (r) 

An  action  of  debt  was  brought  upon  a  note  in  writing,  whereby  the 
defendant's  testator  had  appointed  the  plaintiff's  testator  to  receive  his 
rents,  and  promised  to  pay  him  100/.  per  annum  for  his  services ;  and  the 
plaintiff  showed  that  the  defendant's  testator  died  three  quarters  of  a  year 
after,  during  which  time  he  served  him  and  demanded  75/.  for  the  three 
quarters ;  after  judgment  for  the  plaintiff  in  the  Common  Fleas,  the  de- 
fendant brought  a  writ  of  error ;  and  it  was  held,  that  without  a  full 
year's  service  nothing  could  be  due,  for  that  it  was  in  the  nature  of  a 
eondition  precedent;  that  it  being  one  consideration  and  one  debt,  it 
could  not  be  divided,  (s)  The  owner  of  a  ship,  by  a  note  in  writing, 
promised  to  pay  a  sailor  thirty  guineas,  provided  he  continued,  and  did 
hia  duty  as  second  mate  on  board  for  the  voyage,  and  the  sailor  died  before 
the  completion  of  the  voyage;  and  it  was  held,  that  the  contract  was  in- 
divisible, and  the  entire  performance  of  it  a  condition  precedent ;  that 
the  deceased  sailor  was,  by  the  terms  of  the  contract,  to  perform  a  given 
duty  before  he  could  call  upon  the  defendant  to  pay  him  anything,  and 
that,  Bs  he  was  prevented  by  death  from  performing  it,  his  representatives 
were  not  entitled  to  recover  the  money,  nor  any  proportionate  part 
thereof.  (/)  So,  where  a  sailor  was  prevented  by  the  loss  of  the  ship 
during  the  voyage,  from  performing  the  stipulated  consideration,  which 
was  entire  and  indivisible ;  it  was  held,  that  he  was  not  entitled  to  re- 
cover a  proportionate  remuneration,  in  respect  of  the  work  and  services  he 

(a)  Bindair  ▼,  Bovlet,  4  M.  &  R.  8;  9  B.  &  («)  CowUeu  qf  Plymouth  y.  Throgmort<mf  8 

0.  94,  s.  c.  EUtM  T.  HanUen,  8  Taunt.  52.   Ouy  Mod.  158 ;  SaQc.  65,  s.  c.  cited  by  Lawrence,  J., 

▼.  Oover,  2  Manh,  275.  6  T.  R.  326. 

(r)  Mwkdm  t.  Widlace,  7  Ad.  &  E.  54,  n.  (<)  CuOer  t.  Powdl,  6  T.  B.  325. 

(b) 

O  2 
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had  actually  rendered,  (u)  And  where  a  printer  had  agreed  to  print  a 
certain  number  of  copies  of  a  book,  and  part  of  the  impression  was  con- 
sumed by  a  fire  which  broke  out  on  his  premises ;  it  was  held,  that  he 
was  not  entitled  to  any  remuneration  for  his  work  and  labour,  as  the  con- 
tract was  entire,  and  the  working  off  the  stipulated  number  of  copies,  and 
the  completion  of  them  ready  for  delivery  a  condition  precedent  to  his 
right  to  demand  payment,  (x) 

The  plaintiff  offered  to  cure  a  flock  of  sheep  and  Iambs,  consisting  of 
three  hundred  and  fifty  sheep,  and  one  hundred  and  forty-seven  lambs,  of 
a  disease  called  the  scab,  at  so  much  per  head  for  the  sheep,  and  so  much 
for  the  lambs,  and  stated  that  he  did  not  expect  to  be  paid  unless  he  cured 
all  the  sheep  and  lambs ;  whereupon  the  defendant  accepted  his  offer,  and 
agreed  to  employ  him  ;  and  the  plaintiff,  after  ho  had  materially  checked 
the  complaint,  but  before  he  had  entirely  subdued  it,  brought  his  action  for 
the  money ;  and  it  appearing  iha,t/orly  out  of  the  flock  were  not  cured,  it 
was  held  that  he  was  not  entitled  to  recover  anything  for  his  pains,  (y) 

The  defendant  had  agreed  to  purchase  of  the  plaintiff  the  lease  of  a  farm 
for  500/.,  and  to  take  the  fixtures  in  the  farm-house,  together  with  the 
growing  crops,  at  a  valuation.  He  paid  a  deposit  of  20/.  per  cent,  upon 
the  purchase- money,  and 'was  let  into  possession,  and  the  fixtures  and 
crops  were  valued  to  him  at  1,200/.,  but  a  good  title  not  being  made,  he 
refused  to  pay  any  part  of  this  sum,  or  the  remainder  of  the  purchase- 
money,  and  the  action  being  brought  to  recover  the  value  of  the  crops  and 
fixtures,  it  was  held  that  it  was  not  competent  for  the  plaintiff  to  separate 
them  firom  the  lease ;  that  it  was  with  a  view  to  the  one  that  the  defendant 
had  agreed  to  take  the  other,  and  the  contract,  therefore,  was  entire  and 
indivisible,  and  must  be  ftilly  performed  by  the  plaintiff  before  he  could 
have  any  right  to  sue  the  defendant,  (z) 

When  the  consideration  is  divisible  and  apportionahle,  and  apart  per- 
formance of  it  will  sustain  an  action.  But  if  the  thing  to  be  done  be  in 
its  nature  divisible  and  apportionable,  and  there  be  nothing  in  the  terms  of 
the  special  agreement  which,  either  by  express  stipulation  or  necessary 
intendment,  precludes  the  plaintiff  from  recovering  in  respect  of  a  partial 
execution  of  it,  the  plaintiff  may,  on  the  performing  a  part  only  of  his  en- 
gagement, require  a  corresponding  part  performance  on  the  part  of  the  de- 
fendant. Thus,  where  a  ship  outward  bound  with  goods,  being  damaged 
at  sea,  put  into  a  harbour  to  receive  some  repairs,  and  an  agreement  was 

(«)  AppUby  V.  Dod*,  8  East,  299.  820,  b. 

Ipc )  GilleU  V.  Mavman,  1  Taunt.  187.    Ad-  ( y)  Bates  ▼.  Eudttm.  6  D.  &  R.  S. 

fard  V.  Booth,  7  C.  &  P.  108;  and  see  1  Sannd.  (a)  Ntal  v.   Viney,  1  Camp.  471.    LovaU  t. 
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made  with  a  shipwright  to  put  her  "  into  tliorough  repair,"  but  nothing 
was  said  as  to  the  amount,  or  time  or  mode  of  payment,  and  before  the 
repairs  were  completed  the  shipwright  struck  work,  and  demanded  payment 
for  what  he  had  done,  and  brought  his  action  in  respect  thereof,  although 
the  repairs  were  unfinished  and  incomplete ;  it  was  held  that  the  con- 
tract was  not  an  entire  contract  to  do  the  whole  of  the  repairs  and  make  no 
demand  for  payment  until  they  were  completed,  but  that  the  shipwright 
might  from  time  to  time,  in  the  course  of  the  work,  demand  payment  for 
what  he  had  done,  before  proceeding  to  complete  the  residue,  (a)  And  if, 
in  a  contract  of  this  description,  the  defendant  is  deprived,  by  accident,  of 
the  benefit  of  the  work  before  it  is  finished,  the  workman  is  not,  by  reason 
of  such  accident,  deprived  of  his  right  to  remuneration.  Thus,  where  the 
owner  of  a  ship  having  hired  a  dock  of  a  shipwiaght,  and  put  his  ship  into 
the  dock,  employed  the  latter  to  repair  it,  and  when  the  repairs  were  nearly 
finished,  a  fire  happened  at  an  adjacent  brewhouse,  which  extended  to  the 
dock  and  burnt  the  ship,  it  was  held  that  the  shipwright  was  entitled,  not- 
withstanding the  fire,  to  recover  the  value  of  the  repairs  actually  done,  (b) 

The  master  and  freighter  of  a  vessel  agreed,  by  simple  contract,  that  the 
vessel  should  proceed  to  St.  Petersburgh,  and  there  load  from  the  freighter  s 
factors  a  "  complete"  cargo  of  hemp,  and  eighty  tons  of  iron,  and  proceed 
therewith  to  London,  and  deliver  the  same  on  being  paid  freight  for  hemp 
61. per  ton,  and  for  iron  68.  a  ton;  and  the  master,  fearing  an  embargo 
after  his  arrival  at  St.  Petersburgh,  hastily  quitted  with  only  half  a  cargo, 
and  the  freighter  consequently  refused  to  pay  freight  for  that  which  he  had 
actually  brought :  it  was  held,  that  the  contract  was  divisible  and  apportion- 
able,  and  that  as  the  freight  was  to  be  paid  for  by  the  ton,  the  fair  and 
reasonable  construction  was,  that  the  plaintifi"  should  receive  freight 
according  to  the  quantity  per  ton  which  he  had  delivered,  and  that  the 
defendant  should  have  a  remedy  by  means  of  a  counter  action  against  the 
plaintiff  for  that  which  he  had  not  performed,  and  which  he  ought  to  have 
done.  "  In  this  way,"  observes  Grose,  J.,  "  perfect  justice  will  be  done  to 
both,  but  not  so  if  the  delivery  of  a  complete  cargo  were  made  a  condition 
precedent,  (c) 

And  if  the  portion  of  the  contract  remaining  unperformed  does  not  con- 
stitute part  of  the  essence  of  the  engagement,  and  go  to  the  root  of  the 
consideration  and  cause  of  action,  an  action  is  maintainable  upon  the  con- 
tract, the  defendant  being  at  liberty  to  resort  to  his  cross  action  to  recover 

ffamiUon,  5  M.  &  W.  645.  lard  ▼.  Booth,  7  C.  &  P.  108.    Contra  if  the  con. 

(a)  Roberts  v.  Havelock,  S  B.  &  Ad.  404.  tmct  be  entire,  ante  p.  196. 

(d)  Me»et<me  v.  AtAaves,  3  But.  1592.    Ad-  {c)  RxtehU  t.  Aikin9<m,  10  East,  295,  SIO* 
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compensatioii  for  any  damage  he  may  have  saBtained  by  reason  of  the  non* 
performance  of  the  literal  terms  of  the  engagement  (d)  If  a  particalar 
time,  for  example,  is  mentioned  for  the  completion  of  work  contracted  to  be 
done  and  actually  commenced,  the  performance  of  it  by  the  exact  hour  or  day 
specified  is  not  a  condition  precedent  to  the  right  of  action  upon  the  con- 
tract, unless  the  intention  of  the  parties  that  such  should  be  the  case  is 
clearly  and  unequivocally  expressed,  (e)  Thus,  if  a  builder  contracts  to 
build  a  house  for  500/.  by  a  day  certain,  and  completes  it  reasonably  near 
the  time  specified,  he  is  entitled  to  an  action  for  the  money,  for  the  stipu- 
lation as  to  time  is  not,  in  such  a  case,  "  a  condition  going  to  the  essence 
of  the  contract.  The  parties  never  could  have  contemplated,  that  if  the 
house  were  not  completed  by  the  day  named,  the  builder  should  have  no 
remuneration ;  at  all  events,  if  an  engagement  so  imreasonable  was  con- 
templated, the  parties  should  have  expressed  themselves  with  a  precision 
that  could  not  be  mistaken."  (/)  A  condition  that  the  work  contracted 
for  shall  be  done  in  '^  a  proper  and  workman-like  manner"  is  not  a  condi- 
tion precedent  going  to  the  whole  root  of  the  action."  "  Such  a  condition 
is  implied  in  every  contract  for  work  and  labour,  and  if  it  were  a  condition 
precedent  to  the  plaintifiP's  right  to  remuneration,  any  little  deficiency 
would  destroy  the  contract,  and  deprive  the  plaintiff  of  any  claim  for  pay- 
ment." Neither  is  "  the  performance  of  every  portion  of  the  work  a  con- 
dition precedent  to  the  payment  of  the  stipulated  price,  otherwise  the  least 
deviation  would  deprive  the  plaintiff  of  the  whole  price."  (^) 

If  the  contract,  in  fact,  has  been  substantially  performed,  the  action  is 
maintainable.  By  an  agreement  between  a  landlord  and  tenant,  it  was 
stipulated  that  the  tenant  should,  within  one  year  firom  the  making  of  the 
agreement,  expend  the  sum  of  200/.  in  erecting  a  kitchen  and  making 
various  alterations  and  repairs  upon  the  demised  premises,  to  be  inspected 
and  approved  of  by  the  landlord,  and  done  in  a  substantial  manner,  and 
the  tenant  was  to  be  allowed  to  deduct  200/.  out  of  the  first  year's  rent. 
The  alterations  and  repairs  were  done,  and  the  tenant  claimed  the  deduc- 
tion, but  the  landlord,  conceiving  the  value  of  them  to  be  far  below  200/., 
refused  to  allow  it,  and  maintained  that  his  approval  was  a  condition  pre- 
cedent to  the  tenant's  right  to  retain  the  amount ;  but  the  court  held  that 
the  essential  part  of  the  contract  was  the  making  of  the  alterations  and 
repairs,  and  that  the  landlord's  approval  could  not  be  considered  a  condition 

(d)  Littledale,  J.,  Franiltn  t.  Miller,  4  Ad.      all  cases  it  is  a  mere  question  of  intention." 
&  E.  605.    Chanter  t.  Devhurtt,  13  Law  J.  N.      Vaughan,  J.,  5  Sc.  S82. 

S.  (Excheq.)  198.  (/)  Tindal,  C.  J.,  Lueai  ▼.  Godwin,  4  Scett, 

(e)  "Of  late  the  doctrine  as  to  conditions  piece       509 ;  8  Bing.  N.  S.  744. 

dent  has  been  considerably  relaxed In  (g)  Mondel  y.  SUel,  8  M.  &  W.  870. 
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precedent^  as,  if  it  were,  the  tenant's  right  to  the  money  might  be  altogether 
defeated,  although  the  contract  on  his  part  had  been  faithfully  fulfilled,  (/i) 

The  defendant  promised  to  pay  the  plaintifiF  5/.  if  he  would  get  him  a 
tenant  for  certain  premises.  The  plaintiff  procured  one  S.,  with  whom  the 
defendant  entered  into  an  agreement,  and  £rom  whom  he  received  a  deposit. 
Subsequently,  however,  the  defendant  consented  to  release  S.  from  the 
further  performance  of  the  agreement,  but  retained  the  deposit ;  and  it  was 
held  that  the  condition  as  to  the  procuring  of  the  tenant  had  been  substan- 
tially performed  on  the  part  of  the  plaintiff,  and  that  the  latter  was  entitled 
to  recover  the  61,  (i) 

Abatement  of  the  claim  J  and  of  the  correBpondent  liability,  when  the 
consideration  Jbr  a  simple  contract  has  not  been  fully  and  literally  per- 
formed. If  a  contract  of  sale,  or  for  work  and  services  on  the  one  side,  and 
payment  on  the  other,  has  been  so  far  executed  as  to  give  rise  to  a  cause 
of  action  in  respect  of  the  thing  sold  or  the  work  done,  but  has  not  been 
fully  performed,  it  is  competent  to  the  defendant  to  show,  in  reduction  of 
the  price  agreed  to  be  paid,  that  the  subject  matter  of  the  contract  is  dimi- 
nished in  value  by  reason  of  the  incomplete  and  inefficient  execution  of  the 
contract  by  the  plaintiff.  In  an  action  for  the  price  of  a  warm-air  apparatus, 
it  appeared  that  the  plaintiff  had  agreed  to  erect  a  powerful  warm-air  stove 
and  apparatus  in  a  chapel,  and  that  the  defendant  had  agreed  to  pay  him 
the  sum  of  70/.  for  so  doing,  and  the  claim  for  the  money  was  resisted  on 
the  ground  that  the  apparatus  was  imperfect,  and  did  not  answer  the  purpose 
for  which  it  was  known  to  be  required ;  and  it  was  held  by  Tindal,  G.  J., 
that  if  the  stove  in  question  was  altogether  incompetent  and  unfit  for  the 
purpose,  and  did  not  at  all  answer  the  end  for  which  it  was  intended,  the 
defendant  was  not  bound'to  pay  for  it ;  but  that  if  the  apparatus  was  in  the 
main  substantial,  but  not  quite  so  complete  as  it  ought  to  have  been,  accord- 
ing to  the  contract,  the  action  was  maintainable  for  the  price,  and  that 
the  jury  might  deduct  firom  the  full  price  such  a  sum  as  would  enable  the 
defendant  to  do  that  which  was  required  to  make  it  complete  and  perfectly 
effective,  (it)  "  Where  a  party  engages  to  do  certain  work  on  certain 
specified  terms,  and  in  a  certain  specified  manner,  but  does  not  perform 
the  work  so  as  to  correspond  with  the  specification,  he  is  not,  of  course, 
entitled  to  recover  the  price  agreed  upon  in  the  specification,  nor  can  he 
recover  according  to  the  actual  value  of  the  work  done,  as  if  there  had 
been  no  special  contract.     What  the  plaintiff  is  entitled  to  recover"  (if  he 


,i)  Dolman,  r.  King,  5  Sc.  882.  Cameron,  1  Cr.  &  M.  832.    Chapel  t.  ffidt,  2 

[%)  Horfimi  V.  Wilson,  1  Taunt.  12.  Cr.  &  M.  214 ;  4  Tyr.  430,  •.  c. 

(*)  CyUer  ▼.  Oote,  6  C.  &  P.  887.    AlUn  v. 
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is  entitled  to  recover  anything)  *'  is  the  price  agreed  upon  in  the  specifica- 
tion, subject  to  a  deduction,  and  the  measure  of  that  deduction  is  the  sum 
which  it  would  take  to  alter  the  work  to  make  it  correspond  with  the 
specification."  (/)  And  the  defendant  is  not,  by  reason  of  his  having  given 
evidence  of  such  breach  of  contract  on  the  part  of  the  plaintiff,  and  obtained 
a  reduction  of  the  agreed  price,  according  to  the  difference  between  the 
value  of  the  work  actually  done  and  that  which  ought  to  have  been  done 
according  to  the  contract,  precluded  from  bringing  his  cross  action  to 
recover  compensation  for  any  special  damage  he  may  have  sustained  by 
reasonof  the  non-compliance  of  the  plaintiff  with  the  strict  terms  of  the 
engagement,  (m) 

Thus,  in  an  action  for  the  breach  of  a  special  contract  to  build  a  ship, 
with  scantlings,  fastenings,  and  planking,  according  to  a  certain  specifica- 
tion, by  reason  whereof  the  ship  so  strained  herself  on  a  voyage  that  it  be- 
came necessary  to  re-fasten  and  repair  her,  the  defence  pleaded  was,  that 
the  defendant  had  previously  sued  the  plaintiff  for  the  agreed  price  of  the 
ship,  and  given  evidence  of  such  breach  of  contract  in  reduction  of  the 
price,  and  that  the  same  had  been  reduced  accordingly ;  it  was  held,  that 
the  plea  constituted  no  answer  to  the  action,  as  all  that  the  plaintiff  could 
by  law  have  been  allowed  on  the  former  trial  was  the  difference  in  value 
between  the  ship  as  she  was  at  the  time  of  the  delivery  and  what  she  ought 
to  have  been  according  to  the  contract ;  that  to  that  extent  the  plaintiff 
must  be  considered  to  have  received  satisfaction  for  the  breach,  but  no 
further  ;  and  that  all  claim  for  damages  beyond  that  amount  arising  from 
the  subsequent  necessity  of  more  extensive  repairs  and  alterations,  which 
could  not  have  been  allowed  in  the  former  action,  might  then  be  re- 
covered. («) 

In  contracts  for  the  sale  of  goods  and  chattels^  as  well  as  in  contracts 
for  work  and  labour,  the  agreed  price  may  be  reduced  by  showing  that  the 
goods  were  not  of  the  proper  quality  or  description,  or  that  the  considera- 
tion was  not  fairly  and  fully  performed,  but  care  must  be  taken  to  make 
the  distinction  between  an  action  on  the  special  contract  itself  for  the 
agreed  price,  and  an  action  upon  a  bill  of  exchange  or  promissory  note 
given  by  way  of  payment  of  the  amount.  "  The  cases  have  completely 
established  the  distinction  between  an  action  for  the  price  of  the  goods  and 
an  action  on  the  security  given  for  them.  In  the  former,  the  value  only 
can  be  recovered ;  in  the  latter,  the  party  holding  bills  given  for  the  price  of 

(Q  Parke,  J.,  Thwmion  t.  Pkbct,  1  Mood.  &      N.  S.  638. 
Rob.  218.  EUU  T.  ffamlen,  3  Taunt  63.  BaiUie  (m)  Mondd  ▼.  Steel,  8  M.  &  W.  858. 

V.  Kelt,  4  Bing.  N.  S.  652.  Street  y.  Blay,  4  Bing.  (n)  lb.  872. 
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the  goods  supplied  can  recover  on  them  unless  there  has  heen  a  total  failure 
of  the  consideration.  If  the  consideration  fails  partially,  as  by  the  inferiority 
of  the  article  furnished,  the  buyer  must  seek  his  remedy  by  a  cross  action,  {o) 
The  contract  also  may  be  divisible,  but  the  security  is  entire." 

An  agreement  was  entered  into  between  the  plaintiff  and  the  defendant 
for  the  sale  of  the  lease  of  a  house.  The  defendant  accepted  a  bill  of 
exchange  for  the  purchase-money,  and  was  let  into  possession  of  the 
premises,  but  the  plaintiff  afterwards,  before  the  bill  of  exchange  became 
due^  refused  to  grant  the  lease  pursuant  to  the  agreement ;  and  it  was  held 
that  this  was  no  answer  to  the  action  on  the  bill ;  that  as  the  defendant 
had  been  let  into  possession  of  the  house,  and  there  had  not  been  a  total 
failure  of  the  consideration,  he  must  pay  the  amount  of  the  bill,  and 
bring  his  cross  action  upon  the  agreement  to  recover  damages  for  the  non- 
execution  of  the  lease,  {p) 

So,  where  a  contract  was  entered  into  for  the  purchase  of  goods  of"  good 
quality  and  moderate  price,"  and  the  price  was  estimated  at  1000/.,  and  bills 
were  given  for  that  amount,  it  was  held  to  be  no  defence  to  an  action  on  the 
bills  that  the  goods  turned  out  to  be  worth  much  less  than  the  estimated 
price,  and  that  the  acceptor  had  paid  on  the  bills  more  than  the  real  value 
of  the  goods,  {q) 


SECTION  III. 

OF  MUTUAL   CONDITIONS,    AND   DEPENDENT    AND   INDEPENDENT   COVE- 
NANTS   AND    PROMISES. 

It  has  been  said  that  executory  covenants,  inter  partes,  may  be  divided 
into  three  classes.  First,  such  as  are  conditional  and  dependent,  in  which 
the  performance  of  the  one  depends  upon  the  prior  performance  of  the 
other.  Secondly,  such  as  are  independent,  where  either  party  may  recover 
damages  from  the  other  for  the  injury  he  may  have  received  by  &  breach 
of  the  covenant  in  his  favour,  and  where  it  is  no  excuse  for  the  defendant 
to  allege  a  breach  of  the  covenant  on  the  part  of  the  plaintiff;  and,  thirdly, 

(o)  Morgan  t.  Richardam,  1  Camp.  40  n.      486  8.  c. 
Pye  T.  Oteinn,  2  Camp.  348.  (q)  Obbard  ▼.  Buham,  M.  &  M.  483. 

ip)  Moggridgt  v.  Jana,  3  Camp.  38 ;  14  East, 
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such  as  are  mutual  conditions,  to  be  performed  at  the  same  time; 
where,  if  one  party  was  ready,  and  offered  to  perform  his  part,  and  the  other 
neglected  or  reAised  to  perform  his,  he  who  was  ready  and  offered  has 
fulfilled  his  engagement,  and  may  maintain  an  action  for  the  default  of  the 
other,  though  it  is  not  certain  that  either  is  ''  obliged  to  do  the  first 
act."  {a)  '*  This  last  rule  applies  to  every  case  of  a  sale  of  property  where 
the  one  party  engages  to  convey  on  a  day  certain,  and  the  other  to  pay  at 
the  same  time,  and  this  whether  the  one  is  stated  in  terms  to  be  the  con- 
sideration for  the  other  or  not.  In  neither  case  will  the  court  compel  one 
party  to  perform  his  part  until  the  other  has.  done  or  has  offered  to  do  his 
own."  (b)  If  A.  covenant  to  convey  an  estate  to  B.,  and  in  consideration 
thereof  B.  covenants  to  pay  A.  a  sum  of  money,  these  covenants  constitute 
mutual  conditions,  and  neither  of  the  parties  can  maintain  an  action 
without  showing  performance  of,  or  an  offer  to  perform,  his  part.  It  is  a 
sufficient  performance,  however,  of  the  vendor  s  part  of  the  contract  if  he  is 
*'  ready  and  willing*  to  execute  a  conveyance ;  inasmuch  as  in  the  absence 
of  an  express  stipulation  to  the  contrary,  it  is  the  duty  of  the  purchaser  to 
prepare  the  conveyance,  and  tender  it  to  the  vendor  for  execution,  {c) 

Independent  covenants  and  protnises. — ^But  '^  if  there  be  a  day  set  for 
the  payment  of  the  money  or  for  the  doing  the  thing  which  one  promises 
and  agrees  to  do  for  another  thing,  and  that  day  is  to  happen,  or  may 
happen  before  the  other  thing  can  be  performed,  an  action  may  be  brought 
for  the  money  before  the  thing  be  done,  for  it  appears  that  the  party 
relied  upon  his  remedy  upon  the  contract,"  and  not  upon  a  previous  or 
concurrent  performance,  {d) 

By  articles  of  agreement  under  seal,  the  plaintiff  agreed  to  sell  and  the 
defendant  to  purchase  of  the  plaintiff  certain  land  and  premises,  and  the 
defendant  covenanted  to  pay  on  or  before  a  fixed  day,  as  the  consideration 
for  such  sale  and  purchase,  a  certain  sum  to  the  plaintiff,  and  it  was 
held,  that  as  the  time  was  fixed  for  the  payment  of  the  purchase  money, 
the  covenant  was  independent,  and  that  an  action  was  maintainable  upon 
it  for  the  money  before  any  conveyance  of  the  property  had  been  tendered 
or  accepted,  each  party  having  relied  upon  his  remedy  by  way  of  action 
upon  the  covenants,  and  not  made  the  performance  of  them  a  condition 
precedent,  {e) 

(a)  JofUi  T.  Barklty,  Doug.  684.    Kingston  Medina,  4  Ad.  &  E.  N.  S.  422.    De Medina  r. 

V.  Pregton,  cited  ib.  p.  691.  Norman,  9  M.  &  W.  820. 

{b)  Le  Blanc,  J.,  8  T.  R.  874.    BoUer,  J.,  4  {d)  Holt/C.  J.,  12  Mod.  461 ;  1  Salk.  118, 

ib.  765.  Heard  Y,  Wadham,!  East,  619.   Lord  171.     Parker  y.  Mawlingt,  12  Moon,  529;  4 

Denman,  2  B.  &  Ad.  157.    Kemble  v  Miiis,  2  Bing.  280,  s.  c    SpUler  t.   WegUale,  2  B.  & 

Sc.  N.  B.  121.  Ad.  157. 

{e)  Poole  v.  Hill,  6  M.  &  W.  885     Laird  y.  (e)  Pordage  v.  Cole,  1  Saund.  310,  h.    i/«l^ 

Pim,  7  M.  &  W.  474,  485.    Stephens  y.  De  iodc  v.  Kinglake,  10  Ad.  &  B.  60.    See  also 
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An  indentnre  was  made  between  Sir  Ralph  Poole,  knight,  of  the  one 
part,  and  Sir  Richard  Polchester,  of  the  other  part,  whereby  Sir  Ralph 
did  covenant  with  Sir  Richard  to  serve  him  with  three  esquires  in  the 
wars  of  France,  and  Sir  Richard  covenanted  with  Sir  Ralph  to  pay  so 
much  money  for  the  service,  and  it  was  further  agreed  that  half  the 
money  should  be  paid  in  England  on  a  certain  day  before  they  went  to 
France,  and  the  rest  by  quarterly  payments ;  and  it  was  held,  that  the 
action  might  be  brought  for  the  money  before  the  service,  and  that  each 
had  equal  remedy,  the  one  for  the  money,  the  other  for  the  service.  {J) 

An  action  of  covenant  was  brought  upon  an  agreement  under  seal, 
whereby  the  plaintiff  agreed  to  take  the  defendant  into  partnership,  and 
also  to  assign  over  to  him  a  moiety  of  the  interest  in  the  house,  to 
commence  ^^from  and  after  "  a  day  named,  on  the  terms  and  conditions 
that  the  defendant  should  pay  to  the  plaintiff ''  on  or  before "  the  day 
specified,  the  sum  of  300/.,  as  a  premium  or  fee  to  be  admitted  into  the 
said  partnership ;  and  the  breach  alleged  was,  that  the  defendant  had  not 
paid  the  said  sum,  although  the  plaintiff  was  willing  to  take  him  into 
the  said  partnership.  The  defendant  pleaded  that  no  articles  of  co-part- 
nership had  been  made  and  no  assignment  to  him  of  half  the  interest  in 
the  house ;  but  it  was  held,  that  the  covenant  of  the  defendant  to  pay  the 
money  was  precedent  to  the  plaintiffs  covenant,  and  was  broken  before 
that  was  to  be  executed,  and  that  the  plaintiff  consequently  was  entitled 
to  recover  the  amount  {g) 

The  covenants  of  the  one  party  are  sometimes  mutual  and  dependent, 
whilst  those  of  the  other  are  independent.  "  The  one  may  wish  to  reserve 
an  option  to  himself,  and  may  therefore  qualify  his  covenant;  but  he 
may  not  choose  to  give  any  option  to  the  other  party,  and  may  insist 
upon  having  from  him  an  unconditional  and  unqualified  covenant."  (A)  We 
have  already  seen  that  if  a  deed  purports  and  professes  to  grant  and 
convey  an  interest,  the  covenants  of  the  grantee  immediately  relating  to 
that  interest,  and  founded  on  the  grant  thereof,  are  conditional  and  quali- 
fied, so  that  the  liability  of  the  grantee  upon  them,  is  dependent  upon 
the  interest  or  some  portion  thereof  being  actually  transmitted  to  him. 
But  this  is  not  the  case  with  respect  to  the  covenants  of  the  grantor  of 
that  interest ;  his  covenants  are  independent  and  unconditional,  and  he  is 
consequently  hable  upon  them^  whether  the  interest  he  professes  to  convey 

FftMh  T.  CamfMl,  2  H.  BL  178.     Wilh  ▼.  {g)  Walker  t.  Harrii,  Anstr.  246.    See  also 

Smith,  10  M.  &  W.  360.  Terry  y.  DiMtM,  2  H.  Bl.  889. 

(/)  Pool  ▼.  Tolcuter,  cited  Williams  Saun-  (h)  Bllniboniigfa,  C.  J.,8  M.  h  8.  921. 
den,  Tol.  1, 820,  b. ;  &  7  Co.  10  b. 
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does  or  does  not  pass.    If,  for  example,  a  lessor  professes  to  grant  a  lease, 
and  covenants  with  the  lessee  ''that  he,  the  lessor,  is  owner  at  the  time  of 
the  lease,  or  that  the  lessee  shall  quietly  enjoy,  or  shall  be  discharged  and 
saved  harmless  from  certain  incumbrances,  the  lease  may  be  void,  but  the 
lessor  is  liable  upon  his  covenants,  (i)      So,  if  a  man  by  deed  purports  to 
grant  lands  to  another  in  fee,  and  no  fee  in  the  lands  passes,  the  grantor 
is  nevertheless  chargeable  upon   his   covenants,  (k)      In   an   action  of 
covenant  upon  a  deed  of  bargain  and  sale  of  lands,  it  appeared  that  the 
deed  had  not  been  inroUed  pursuant  to  the  statute,  and  was  consequently 
void,  and  it  was  contended  that  the  covenants  of  the  bargainor  or  vendor, 
were  void  also,  but  the  court  held,  that  their  validity  did  in  no  respect 
depend  upon  the  passing  of  the  estate  by  the  deed ;  the  deed  might  be  of 
no  effect  as  a  bargain  and  sale,  but  the  covenants  of  the  vendor  were 
good  and  could  be  enforced.  (/)     A  rector,  by  indenture,  granted  a  rent 
charge  out  of  his  benefice,  and  covenanted  to  pay  the  same  to  the  grantee. 
The  grant  was  void  by  the  statute  18  Eliz.  c.  20,  which  declares  that  '*  all 
charging  of  benefices  with  any  pension  out  of  the  same  shall  be  utterly 
void,"    Yet  the  rector  was  holden  liable  upon  his  covenant.  (//#)     A  bill  of 
sale  of  a  ship  transferring  the  property  in  the  ship  by  way  of  mortgage 
was  held  to  be  void  for  want  of  reciting  the  certificate  of  registry  therein, 
as  required  by  stat.  2((  Geo.  3,  c.  60,  s.  17.     Yet  the  mortgagor  was  held 
liable  upon  his  covenant  contained  in  the  same  instrument  for  the  re- 
payment of  the  money  lent,  (n)     Thus,  while  the  covenants  of  the  one 
party  are  conditional  and  dependent,  the  covenants  of  the  other  party  may 
be  unconditional  and  independent,  as  is  further  exemplified  in  the  case  of 
contracts  of  an  executory  nature,  where  the  liability  of  the  one  party  is 
dependent  upon  the  performance  of  some  prior  act  by  the  other,  whilst 
the  covenant  of  that  other  is  absolute  and  unqualified  for  the  performance 
of  such  prior  act. 

It  is  a  principle  of  the  civil  law,  that  if  the  fulfilment  of  the  condition 
be  hindered  by  the  party  whose  interest  it  is  that  it  be  not  fulfilled,  whe- 
ther it  depend  on  his  own  act  or  not,  the  condition  with  respect  to  him 
shall  be  deemed  to  be  accomplished.  And  he  shall  be  obliged  to  do  what 
he  has  bound  himself  to  do,  to  give,  or  or  suffer,  &c.  (o).     And  by  the 


(t}  WaUer  t.  Dean  and  Chapter  qf  Norwich, 
1  Brownl.  21 ;  Owen,  186. 

ik)  Jones  y.  King,  4  M.  &  8. 188. 

{l)  Northeoter.  UnderhUl,  1  Baym.  388;  1 
Salk.  199,  B.  c. 

(m)  Monvt  t.  LeaJce,  8  T.R.  411. 

(n)  Kemton  t.  Cole,  8  East,  231.  See  alto 
Oatktll  T.  King^  11  Bast,  164.  Wigg  t.  Shut- 
llewortk,  18  But,  87,  89.  Hove  t.  Stfnge,  15 
East,  489. 


(o)  Jure  civili  receptttm  est,  quoties  per  eum 
cujus  interest  conditionem  non  impleri,  fiat,  quo 
minus  impleatur,  perinde  habeii  ac  si  impleta 
conditio  fuisset  Quod  ad  libertatem,  et  leg^ta, 
et  ad  haeredum  institutiones  perducitnr  quibns 
exemplis  stipulationes  quoque  conunittuntur,  cum 
per  promissorem  fiictum  esset,  quoininus  stipula- 
tor conditioni  pnreret,  I.  161,  tL  de  reg.  jar. 
Domal,  1.  1;  tit.  1,  s.  4,  xviii. 
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law  of  England,  where  the  one  party  "  hy  doing  a  previous  act  would  ac- 
quire a  right  to  any  debt  or  duty,  and  the  other  prevents  him  from  doing 
it,  he  acquires  the  right  as  completely  as  if  it  had  been  actually  done."(j?) 
If  one  man  is  to  pay  money  to  the  other,  upon  an  act  being  done,  and  the 
other  is  ready  and  offers  to  do  the  act,  and  the  party  hinders  him, 
this  is  tantamount  to  performance,  and  the  party  acquires  a  complete 
right  to  the  money,  because  it  is  a  principle,  that  he  who  prevents  a  thing 
from  being  done,  shall  not  avail  himself  of  the  non-performance  which  he 
has  occasioned,  {q) 

An  agreement  was  entered  into  between  the.  plaintiff  and  the  defendant, 
that  the  plaintiff  should  pull  down  and  prostrate  the  walls  of  three  houses, 
and  erect  for  the  defendant  on  the  site  thereof,  a  malt-house  and  other 
buildings,  and  receive  a  certain  sum  of  money  for  his  pains,  and  the 
plaintiff  showed  that  he  was  ready,  and  offered  to  do  the  work,  but  that 
the  defendant  prevented  him ;  and  it  was  held,  that  the  defendant  was 
bound  to  pay  the  money,  and  that  he  ought  not  to  take  advantage  of  his 
own  wrong,  (r) 

And  if  the  act  cannot  be  completed  without  the  concurrence  of  the 
party  for  whom  it  is  to  be  done,  if  the  party  who  is  to  do  the  act  offers, 
and  does  as  much  as  he  can  without  such  concurrence,  he  does  what  is 
equivalent  in  law  to  actual  performance  of  the  act,  and  may  insist  upon 
any  recompense  he  was  to  have  upon  such  performance.  But  the  law 
requires  him  to  do  his  utmost  endeavours  to  entitle  himself  to  the  action. 
"  A  tender  or  offer  to  do  a  thing  cannot  amount  to  a  performance  in  law, 
unless  the  tender  or  offer  is  actually  rejected,  or  unless  it  is  to  be  made  at 
a  particular  time  or  place,  and  the  party  to  whom  it  is  to  be  made  does 
not  attend.  And  a  man  who  would  insist  on  a  tender  or  offer  at  a  parti- 
cular place,  and  a  non-attendance  by  the  party  to  whom  it  was  to  have 
been  made,  must  show  that  he  was  ready  at  the  place  up  to  the  last  moment 
that  the  tender  could  properly  have  been  made."  (*) 

(p)  8  Eaat,  443,  Joiut  y.  BarUey,  2  Dong.  (r)  PeUn  t.  Opie,  1  Ventr.  177 ;  2  Saimd. 

694.  350.     CoUifu  v.  Price,  5  Bing.  182.    Ferry  t. 

Iq)  Holt,  C.  J.,  Laneoikirt  t.  KiUtngworth,  WiUiamM,  8  Taunt.  70  ;  1  Moore,  498,  s.  c. 

1  fiayin.  686;  1  Com.  116;  Co.  Litt  206,  b.  (*)  Laneashwe  y,  KiUinffworth,!  Baym.686; 

Beard  t.  Wadham,  1  Bast,  619,  680 ;  8  Sc.  N.  8  Solk.  628,  i.  c 
S.215. 
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CHAPTER  VII. 

OF  COVENANTS  AND  SIMPLE  CONTRACTS  AND  PROMISES 

CREATED  BY  IMPLICATION  OF  LAW. 


SionoH  I. — Implied  covenants  as  between  grantor  and  grantee,  and  leisor  and  lessee  of  an  estate^ 
right,  or  interest— Of  the  dmation  of  the  impKed  corenant  for  quiet  enjoyment  when  the  lessor  if 
tsnant  finr  life  oal7< — Of  implied  ooTenants  as  between  assignor  and  sssignwi 

SicmoK  II. — Implied  promitei  as  between  lessor  and  lessee,  and  assignor  and  assignee — Borrower 
and  lender — Insurer  and  insured — Principal  and  surety— And  between  sureties  by  way  of  oon« 
tribution  to  their  common  liability — Of  promisee  impUed  fimn  persons  who  undertake  a  gratuitous 
trusty  or  to  dischaige  an  office  of  skill — ^Also  from  a  husband  in  respect  of  necessaries  furnished^ 
and  protection  afibrded,  to  his  wife  when  living,  and  in  respect  of  her  burial  when  dead — Implied 
promises  in  respect  of  benefits  deriTed  firom  a  part  execution  of  a  special  contract. 

SacnoH  IlL-^Cf  impliid  promuet  resulting  from  work  and  service — Also  from  work  done  and 
materials  supplied  under  a  special  contract  which  has  been  abandoned  or  resdnded,  or  which 
prores  to  be  invalid  or  nugatoiy— Building  contracts — When  the  employer  loses  the  benefit  of  his 
special  oontacty  and  becomes  liaUe  upon  an  implied  promise  to  pay  by  measue  and  value. 

SionoK  lY.^-Of  implied  contracts  of  sale  and  implied  warranties  and  promises  in  respect  of  goods 
sold — Implied  promise  by  the  vendor  to  disclose  latent  defects  known  to  him ;  to  resort  to  no 
artifice,  or  concealment,  or  wilful  nusrsprasentation ;  to  furmsh  an  absent  purchaser  with  an  artida 
Curly  oomsponding  with  the  description  given  in  the  order — Implied  warranties  on  sales  by  a 
vendor  who  is  told  that  the  subject  matter  of  the  sale  is  required  for  a  specific  purpose,  or  who 
manufiKtures  and  sells  an  article  to  be  used  in  a  particular  manner — ^Implied  warranties  on  sales  of 
provisions. 

Saoffioir  V. — Of  implied  promises  in  respect  of  money  lent;  money  paid;  money  had  and  received ; 
and  an  account  stated — ^And  of  the  implied  promise  to  refund  money  received  through  mistake, 
or  through  the  medium  of  oppression,  extortion,  or  deceit,  or  by  virtue  of  an  iD^gal  contract 
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Although  the  words  of  a  contract  under  seal  do  not  in  themselves  import 
any  express  covenant,  yet  the  law,  in  order  to  give  a  proper  force  and 
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effect  to  the  contract  to  promote  good  faith  and  make  men  act  up  to  the 
spirit  as  well  as  to  the  letter  of  their  engagements,  will  create  and  supply, 
as  a  necessary  result  and  consequence  of  the  contract,  certain  covenants 
and  obligations  which  bind  the  parties  as  forcibly  and  effectually  as  if  they 
had  been  expressed  in  the  strongest  and  most  explicit  terms  in  the  deed 
itself.  By  the  common  law,  whenever  any  estate  or  interest  was  granted 
by  deed,  there  resulted  an  implied  covenant  on  the  part  of  the  grantor, 
that  he  would  do  nothing  to  defeat  or  destroy  the  estate  or  interest  he 
professed  to  grant.  If  one  man  granted  to  another  an  incorporeal  right, 
the  law  implied  a  covenant  from  the  grantor  that  he  would  do  nothing 
to  annul  or  avoid  such  grant ;  if  he  granted  a  watercourse,  a  right  of 
way,  or  estovers^  there  resulted  from  such  grant,  by  inference  of  law,  a 
covenant  for  the  quiet  enjoyment  of  the  thing  granted,  and  if  the  grantor 
stopped  up  the  watercourse,  or  the  road,  or  cut  down  the  wood  out  of 
which  the  estovers  were  to  be  taken,  the  grantee  was  entitled  to  an  action 
of  covenant  against  him  for  the  misfeasance,  (a) 

Now,  however,  it  is  enacted  by  the  act  of  7  &  8  Vict.  c.  76,  8.  6,  which 
extends  to  all  estates,  rights,  and  interests  created  on  and  alter  the  1st  of 
January,  1845,  that  the  word  ''  grant "  in  a  deed,  shall  not  have  the  effect 
of  creating  any  covenant  by  implicaiiony  except  in  cases  where  by  any 
act  of  parliament,  it  is,  or  shall  be  declared,  that  the  word  **  grant  "  shall 
have  such  effect. 

Implied  covenants  as  between  landlord  and  tenant, — On  the  execution 
of  a  lease  under  seal  the  law  implies  from  the  word  *'  demise  "  or  any 
equivalent  words  in  the  contract  constituting  and  creating  a  lease,  a 
covenant  on  the  part  of  the  lessor  that  he  has  a  right  to  make  the  lease 
and  to  grant  the  estate  or  interest  in  the  land  which  he  professes  to 
create,  and  that  the  lessee  shall  quietly  possess  and  enjoy  that  estate 
without  any  interruption  from  the  lessor  or  those  claiming  under  him,  or 
from  any  person  claiming  by  title  paramount,  and  also  from  the  words 
**  yielding  "  or  '*  paying,"  or  any  equivalent  words  amounting  to  a  reserva- 
tion of  rent,  a  covenant,  on  the  part  of  the  lessee,  to  pay  the  rent  so 
reserved,  although  the  words  do  not  in  themselves  import  any  express 
covenant,  (b)  And  if  a  man  by  deed  takes  upon  himself  to  demise  that 
which  he  has  no  right  to  demise,  an  action  may  be  maintained  against 


(a)  1  Saimd.  821 ;  Bac  Abr.  Ooyenaiit,  B.  B.  &  C.  410 ;  2  D.  &  R.  670,  a.  c. ;  9  Vet. 

h)  Shep.  Touch.  165,  167 ;  1  Sid.  447 ;  Co.  880 ;  15  Ves.  264 ;  12  M.  &  W.  85 ;  BnUer,  J., 

Litt  865,  a.  NckeU  caae;  4  Co.  Rn».  80,  b;  2  2B.&P.26;  Domat  1,  tit2,t.  10;  Tindal,C. 

Ler.  206 ;  T.  Jones,    102 ;  Cro.   Jac.   78 ;    1  J.,  4  M.  &  P.  510. 
SaUc   88;  1  Show.  78,   f.  c ;  Carth.  135  ;  1 
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him  by  his  lessee  for  the  breach  of  this  implied  covenant,  whether  the 
latter  has  or  has  not  entered  upon  the  land^  and  been  actually  evicted 
therefrom.  Thus,  where  the  lessee  alleged  as  a  breach  of  such  implied 
covenant,  that  at  the  time  of  the  demise  the  lessor  was  not  seized  of  the 
land  but  a  stranger,  but  did  not  show  any  entry  on  the  lands  by  virtue  of 
the  lease,  nor  any  ejectment  by  the  stranger ;  it  was  held,  that  the  action 
would  lie  notwithstanding,  "  for  the  breach  of  the  covenant  was,  that  the 
lessor  had  taken  upon  himself  to  demise  that  which  he  could  not,  and  it 
is  not  reasonable  to  force  the  lessee  to  enter  upon  the  land,  and  so  commit 
a  trespass."  (c) 

When  a  lease  has  been  granted  by  a  tenant  for  life,  the  duration  of  the 
impUed  covenant  for  quiet  enjoyment  is  restricted  to  the  lifetime  of  such 
tenant  for  life :  if,  therefore,  the  lessee  is  evicted  by  the  remainder-man 
after  the  death  of  the  tenant  for  life,  but  before  the  expiration  of  the  term, 
the  lessee  cannot  maintain  an  action  of  covenant  against  the  executors  of 
the  tenant  for  life  in  respect  of  such  eviction,  (d)  In  all  assignments  of 
leases  and  existing  interests,  there  is  an  implied  covenant  on  the  part  of 
the  assignor,  that  he  has  resorted  to  no  fraudulent  concealment  or  wilfii] 
misrepresentation  to  mislead  the  assignee,  and  that  he  has  himself  done 
nothing,  and  will  do  nothing,  to  prejudice  or  defeat  the  estate,  title,  or 
interest  that  he  professes  to  assign. 

The  proprietor  of  a  medicine,  and  a  recipe  for  making  the  same,  "  bar- 
gained, sold,  assigned,  transferred,  and  set  over,"  the  medicine  and 
recipe,  and  all  his  "  right,  title,  interest,  claim,  or  demand  to  the  said  me- 
dicine, &c.,"  to  a  purchaser ;  and  it  was  held  that  the  law  would  imply 
from  the  transfer  and  assignment  a  covenant  from  the  vendor,  that  he 
would  not  himself  prepare  and  vend  the  medicine  so  assigned,  or  engage 
with  others  in  so  doing,  (e)  So,  where  a  man  by  deed  "  bargained,  sold, 
assigned,  and  transferred,"  a  sum  of  money  due  to  him  from  a  third  per* 
son,  it  was  held  that  the  law  would  imply,  from  the  words  of  transfer  and 
assignment,  a  covenant  from  the  assignor  to  do  no  act  to  prevent  the 
assignee  from  obtaining  possession  of  the  sum  so  assigned.  (/) 

(e)  Holder  t.    Tayhr,  Hob.  12.    HaOel  t.  U)  Seddon  y.  SetutU,  18  East,  68. 

Glover,  10  Mod.  142.  (/)  Dtrinjf  t.  Farington,  8  Keli.  804 ;  Freem. 

(<i)  Adanu  t.  OOmey,  4  M.  &  P.  510;  6  868;  1  Mod.  118. 
Bing  656, 1,  c 
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PROMISES   BY   IMPLICATION   OF  LAW. 

Implied  promises  as  between  lessor  and  lessee,  and  assignor  and 
assignee, — ^When  the  estate,  title,  or  interest  is  created  or  assigned  by 
writing  not  under  seal,  the  law  raises  certain  implied  promises  and  under- 
takings firom  the  one  party  to  the  other,  corresponding  with  the  implied 
covenants  that  arise  when  the  estate,  right,  or  interest  is  created  or  assigned 
by  deed,  (a)  If  a  man  makes  a  lease  by  parol,  there  is  an  implied  promise 
firom  the  lessor  to  put  the  lessee  into  possession  of  the  thing  demised ;  and 
an  action  will  lie  against  the  former  for  not  doing  so  within  a  reasonable 
period,  (b)  If  apartments  in  the  interior  of  a  house  are  demised  by  parol, 
the  law  implies  a  promise  from  the  lessor  to  allow  the  tenant  the  use  of 
the  door-bell  and  knocker,  the  benefit  of  the  skylight  on  the  staircase, 
and  the  use  of  the  water-closet ;  and  the  enjoyment  of  all  such  rights  as 
are  naturally  incident  to  the  subject  matter  of  the  contract,  and  necessary 
for  the  reasonable  and  comfortable  enjoyment  of  it.  (c)  In  the  case  of  an 
executory  agreement  for  the  sale  and  purchase  of  a  lease,  the  law  implies 
a  promise  from  the  vendor  to  establish  and  make  good  his  title  to  the 
lease,  which  he  proposes  to  sell  and  assign,  {d)  And  when  the  purchaser 
has  accepted  the  assignment,  the  law  implies  a  promise  from  him  to  the 
assignor  to  pay  the  rent  reserved  in  such  lease,  and  perform  the  covenants 
therein  contained,  {e) 

Of  implied  promises  generally. — The  intention  of  the  parties  to  any 
particular  transaction  may  be  gathered  from  their  acts  and  deeds,  in  con- 
nexion with  surrounding  circumstances,  as  well  as  from  their  words  ;  and 
the  law  therefore  implies,  from  the  silent  language  of  men's  conduct  and 
actions,  contracts  and  promises  as  forcible  and  binding  as  those  that  are 
made  by  express  words,  or  through  the  medium  of  written  memorials  not 

(a)  Co€  T.  CZoy,  8  M.  &  P.  57.    ffart  t.  (dj  Souier  t.  Drake,  5  B.  &  Ad.  992;  S  N. 

Windsor,  12  M.  &  W.  86.  &  M.  40,  •.  c.     Doe  d.  Gray  t.  Stanum,  1  M. 

(6)  Coe  T.  Ciay,  8  M.  &  P.  57 ;  5  Bing.  440,  &  W.  701.    ffaU  v.  Betty,  6  Sc.  N.  R.  508. 

•.  e.    Hawket  ▼.  Orton,  5  Ad.  &  B.  867 ;  6  N..  (e)  BumeU  v.  Lynek,  8  D.  &  R.  8Z6,  383 ; 

ft  M.  842,  S.C.  5  B.  &  C.  602,  8.c 

(<;)  Underwood  it.JBwrowt,  7  C.  ft  P.  29. 
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under  seal.  {/)  If  a  man  borrows  a  horse,  the  law  implies  a  promise 
from  the  borrower  to  the  lender  to  feed  the  animal  properly  and  sufl&ciently 
whilst  it  remains  in  his  charge  and  possession,  (y)  And  in  the  case  of 
loans  of  goods  and  chattels  generally,  the  law  implies  a  promise  from  the 
borrower  to  take  proper  and  reasonable  care  of  the  thing  borrowed ;  to  use 
it  according  to  the  directions  given  or  understood ;  to  restore  it  at  the 
proper  time,  and  to  restore  it  in  a  proper  condition,  {h)  If  a  ship  is 
insured,  the  law  implies  a  promise  or  undertaking  from  the  insurer  that 
the  vessel  is  seaworthy  at  the  time  that  the  insurance  is  effected ;  and  if 
the  life  of  one  man  is  assured  by  another,  there  is  an  implied  understand- 
ing on  the  part  of  the  assurer  to  make  a  full  disclosure  of  all  material  cir- 
cumstances within  his  knowledge  affecting  the  health  of  the  assured. 

If  a  man  consents  to  become  surety  for  a  debtor  at  his  request,  the 
law  implies  a  promise  from  the  latter  to  indemnify  the  surety  from  all  ex- 
penses fairly  arising  from  his  situation  of  surety  ;  (i)  and  if  several  persons 
together  become  surety  for  one  principal  in  respect  of  the  same  debt  or 
transaction,  either  jointly  or  severally,  or  by  the  same  or  different  con- 
tracts, there  is  an  implied  contract  or  understanding  amongst  them  all 
that  they  will  bear  their  several  proportions  of  the  common  liability ;  and 
if  one  of  them  is  compelled  to  pay  the  whole  debt,  or  more  than  his  own 
proportion  of  it,  he  may  sue  his  co-sureties  upon  an  implied  promise  of 
contribution,  and  recover  from  each  individually  an  aliquot  share  or  pro- 
portion of  the  common  burthen,  (k)  But  this  implied  promise  may  be 
rebutted  by  circumstances  tending  to  show  a  different  understanding  and 
contract  between  the  parties.  (/)  If  one  of  several  joint  contractors,  also^ 
not  being  partners,  is  compelled  to  pay  a  demand,  for  the  satisfaction 
of  which  they  are  all  jointly  liable,  the  law  raises  an  implied  promise 
from  the  others  to  pay  their  several  shares  and  proportions  of  the  common 
liability,  (m) 

Promises  implied  from  persons  who  undertake  a  gratuitous  trust,  or  to 
discharge  an  office  of  skill, — The  law  implies  also  from  all  persons  who 
undertake  any  duty,  charge,  oiBce,  employment,  or  trust,  a  promise  to  net 
-with  integrity  and  diligence,  and  proper  and  reasonable  care,  in  the  execu* 


(/)  Implied  contracts  were  termed  by  the  ciyi- 
liani  obli^tions  qwm  ex  eoninbctu,  and  were 
said  to  ht  derived  ex  eonsentH  JUto  vel  pra- 
Mumpto, 

(a)  Sand/ord  y.  Palmer,  5  MoorCj  74  ;  2  B. 
&  S.  859,  B.  c. 

!h)  Story  on  Bailments,  c.  4. 
i)  Tovsioini  v.  Martinnant,  2  T.  R.  105. 
Craftt  T.  Tritton,  2  Moore,  416,  post 

{k)  Coicell  V.  Edirards,  2  B.  &  P.  268.    Deer- 


ing  ▼.  WineheUta,  id.  270.  Maykew  v.  Cricket, 
I  Wils.  Dunn  v.  Slee,  1  Moore,  2.  Davia  ▼. 
Humphreys,  6  M.  &  W.  168.  The  insolvency 
of  anv  one  of  the  sureties  does  not  cast  any  addi- 
tiShal  obligation  on  the  others.  Brown4  v.  Xee, 
9  D.  &  R.  709  i  6  B.  &  C.  697. 

(/)  Turner  v.  Datfies,  2  Esp.  478. 

(m)  Kolmes  t.  WilliaiMon,  6  M.  &  S.  159 ; 
Edge  ▼.  Knapp,  6  Sc.  N.  R.  707,  713,  post 
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tion  of  such  duty,  trust,  or  employment,  and  according  to  orders  given 
and  assented  to.  (n)  A  banker,  who  has  in  his  hands  sufficient  funds  of 
a  customer,  impliedly  undertakes  to  pay  a  check  drawn  by  the  latter,  if 
the  check  be  presented  within  banking  hours ;  (o)  and  a  man  who  under- 
takes the  duty  and  office  of  an  executor,  and  has  assets  sufficient  for  the 
purpose,  impliedly  promises  to  pay  for  a  funeral  suitable  to  the  station  in 
life  of  his  testator,  furnished  and  provided  by  a  third  person  in  the  absence 
of  the  executor,  and  without  his  knowledge  and  concurrence ;  and  the  law 
implies  a  request  from  the  executors  to  the  stranger  who  has  undertaken 
the  necessary  duty,  to  do  what  he  has  done,  although  in  point  of  fact  they 
gave  no  orders,  and  made  no  promise,  (jp)  If  a  man  voluntarily  takes 
charge  of  the  goods  and  chattels  of  another,  the  law  implies  a  promise 
from  him  to  take  reasonable  and  proper  care  of  them,  (g)  The  law  also 
implies  a  promise  from  a  common  innkeeper  to  secure  his  guest's  goods  in 
his  inn,  (r)  and  to  take  all  reasonable  and  proper  care  of  horses  and  cattle 
placed  in  his  stables ;  (s)  from  a  common  carrier,  to  be  answerable  for  the 
goods  he  carries;  (t)  from  a  ferryman,  safely  to  transport  things  entrusted 
to  him  across  a  river,  and  deliver  them  on  the  opposite  bank ;  from  a 
common  farrier,  that  he  will  shoe  a  horse  without  laming  him,  in  which, 
if  they  fail,  an  action  lies  to  recover  damages  for  the  breach  of  their 
implied  undertaking ;  (u)  also  from  a  trainer  of  horses,  that  he  will  exercise 
reasonable  skill  and  management  in  the  riding  of  horses  entrusted  to 
him ;  (x)  from  every  artificer  and  handicraftsman,  that  he  will  exercise  his 
art  rightfully,  truly,  and  skilfully,  as  he  ought ;  (y)  and  from  brokers, 
agents,  attorneys,  surgeons,  and  other  professional  men,  that  they  will 
severally,  in  their  respective  callings,  exercise  competent  skill  and  proper 
care  in  the  service  they  undertake  to  perform,  in  which,  if  they  fail,  an 


(«)  Black.  Com.  8,  p.  168.  OweU  t.  Rod- 
nidge^  8  East,  66.  StreeUr  ▼.  Horloei,  7  Moore, 
287.     Owford  v.  BayUy,  4  Sc.  N.  B.  898. 

(o)  Manetti  v.  WiUtamM,  1  B.  &  Ad.  415. 
Wkkaier  y.  Bomk  of  England,  1  C.  M.  &  B. 
751.     Boyd  ▼.  Emmerton,  2  Ad.  &  E.  184. 

(p)  Rogen  t.  Price,  8  T.  &  J.  28.  Tugvdl 
T,  Heyman,  8  Campb.  297. 

(q)  Souihcote*  case,  4  Bep.  83,  b.  84.  Coggs 
T.  Barnard,  Bayxn.  909;  2.  Smith's  leading  cases, 
82, 104  ;  Story  on  Bailments,  ch.  2. 

(r)  "  Secundum  leflem  et  consuetudinem  regni 
nostri  Anglis,  hospitatoies  qui  hospitia  com- 
munia  tenent  ad  hospitandum  homines  per  partes 
nbi  hujusmodi  hospitia  ezistont  tianseuntes  et  in 
eisdem  hospitantes,  eorum  bona  et  catalla  infra 
bonitia  ilia  ezistentia  absque  distractione  aut 
amissione  costodiie  die  ac  nocte  teneantur,  ita 
quod  pro  defectu  dictorum  hospitatonim  yel  ser- 
vientium  suonim  damna  non  eveniant  ullo  mode.'* 


Fits.  nat.  brev.  91.  a.  b.  94.  Beg.  p.  105.  Calye's 
case,  8  Bep.  82,  a.  Stannian  y.  Davit,  1  Salk. 
404;  6  Mod.  228,  s.c.  Sanden  t.  Spencer, 
Dyer,  266,  a.  Story  on  Bailments,  §  470. 472. 
Richmond  ▼.  SmiO,,  8  B.  &  0.  9.  But  the  inn- 
keeper is  exonerated  where  the  guest  takes  a 
room  for  purposes  of  trade,  and  chooses  to  hare 
his  goods  under  his  own  care.  Bufgeu  v.  CU- 
menu,  4  M.  &  S.  306. 

(«)  Dawton  ▼.  CkobneUy,  18  Law  Jour.  Bep. 
N.  S.  Q.  B.  88. 

(0  Mtuchamp  v.  Lancaster  and  Preston 
Railway  Company,  8  M.  &  W.  421.  Wyld  r. 
Pickford,  8  ib.  460,  461.  Cairn*  r.  Rchins, 
8  ib.  258.     Coggs  y.  Bernard,  Baym.  918. 

(tt)  Waller  y.  Jackson,  10  M.  &  W.  161. 

ix)  Wilton  V.  Brett,  11  M.  &  W.  113. 

(.y)  Norrit  ▼.  Staps,  Hob.  211 ;  1  Bol.  Abr, 
91,  pi.  15.  Best  V.  rate*,  1  Ventr.  268.  Slater 
Y.Baler,2y^\\»  359. 
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action  lies  to  recover  damages  for  the  breach  of  their  implied  pro- 
mise. (^)  The  law  also  implies  from  an  innkeeper  or  victualler,  who 
opens  a  house  for  travellers,  an  undertaking  or  promise  to  entertain,  at  a 
reasonable  charge,  all  persons  who  apply  for  food  and  lodging ;  (a)  from 
a  smith,  who  opens  a  shop  by  the  road  side,  a  promise  to  shoe  the  horses 
of  all  wayfarers,  on  being  tendered  a  reasonable  satisfaction  for  the 
same ;  {b)  from  a  common  carrier,  a  promise  to  receive  and  carry  all  goods 
for  transportation,  on  receiving  a  suitable  hire  ;  (c)  and  from  a  ferryman, 
a  promise  in  like  manner  to  convey  all  comers  over  a  common  ferry,  (d) 

The  husband  and  wife  being  one  person  in  the  eye  of  the  law,  the 
husband  is  liable,  under  ordinary  circumstances,  upon  an  implied  promise 
to  pay  for  goods,  food^  and  clothing,  supplied  to  the  wife  the  same  as  if 
they  had  been  supplied  to  himself  personally,  unless  the  wife  is  living 
separate  from  him  in  open  adultery,  or  he  has  provided  her  with  a  sepa- 
rate maintenance,  and  given  express  notice  that  he  will  not  be  responsible 
for  the  debts  she  may  contract.  If  the  husband,  consequently,  wrongiully 
discards  the  wife,  any  person  may  frimish  her  with  raiment,  food,  and 
lodging,  and  with  all  the  necessaries  of  life,  suitable  to  her  rank  and 
station  in  society,  and  the  law  will  imply  a  promise  from  the  husband  to 
pay  for  the  things  so  supplied  to  the  wife,  in  the  same  way  as  if  they  had 
been  supplied  to  himself  at  his  express  request,  (e)  And  although  a 
husband  may  be  living  separate  from  his  wife,  and  may  be  allowing  her  a 
separate  and  suitable  maintenance,  yet  if  he  is  guilty  of  violence  towards 
her,  so  that  she  is  obliged  to  resort  to  the  law  for  protection,  and  exhibit 
articles  of  the  peace  against  him,  and  to  employ  an  attorney  to  conduct 
the  proceedings,  the  law  raises  an  implied  promise  from  the  husband  to 
pay  the  costs  incurred,  and  to  pay  the  attorney  for  his  services  and  the 
business  he  has  done^  just  as  if  such  services  had  been  rendered  to  the 
husband  himself.  {/) 

As  a  man  is  bound  to  support  his  wife  whilst  living,  as  being  part  and 
parcel  of  himself,  so  is  he  bound  by  law  to  bury  her  when  dead ;  and  if 
the  husband  has  abandoned  the  wife,  and  lives  in  a  distant  land,  and  is 
unable,  or  being  able,  is  unwilling,  and  neglects  to  bury  her,  any  stranger 
may  undertake  the  duty,  and  defray  the  expenses  of  a  frmeral  suitable  to 

(z)  BoarmcM  y.  Brown,   8  Ad.  h  B.   N.  8.  (c)  Pid^ford   t.  Onmd  JvmOion  Ra&way 

511.  Cwnpaany,  8  K.  &  W.  878.    Story  on  Badk 

(a)  A  tmveller,  however,  if  not  entitled  to  ments,  c  8,  s.  508. 

select  a  particular  apartment,  or  to  innat  on  oc-  {d)  Hnrdr.  168. 

cnpyinff  a  bedroom  for  the  purpose  of  sitting  up  («)  Robuwa  ▼.  OomoUL,  6  Mod.  171.    Harri» 

all  night.    FeU  v.  Knight,  8  M.  ft  W.  260.  t.  Monii,  4  Bsp.  42.     Thumpton  t.  Bervey,  4 

ih)  Jefferies,  G.  J.,  Jaekton  ▼.  Rogers,  2  Show.  Burr.  2178. 

827 ;  1  Salk.  18 ;  Baym.  854.  (/)  Turner  t.  Rooktt,  10  Ad.  &  B.  47. 
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her  rank  or  fortune ;  and  the  law  implies  a  request  on  the  part  of  the  hus- 
band to  the  stranger,  so  to  do,  as  well  as  a  promise  to  repay  the  money 
so  laid  out,  upon  which  implied  promise  an  action  is  maintainable  against 
the  husband,  though  the  burial  was,  in  point  of  fact,  undertaken,  and  the 
money  paid,  without  his  knowledge  or  consent.  (^) 

In  drawing  the  pleadings,  and  framing  the  declaration  of  the  cause  of 
action  against  a  husband,  or  an  executor,  in  respect  of  the  funeral  ex- 
penses of  the  wife  or  the  testator,  it  must  be  stated,  in  order  to  show  a 
good  legal  ground  of  action  ex  contrcLctu  upon  the  record,  that  the 
things  furnished  were  supplied  at  the  request  of  the  husband,  or  the 
executors,  and  a  promise  to  pay  for  them  must  be  alleged.  But  no 
express  request  or  promise  to  the  effect  set  forth  need  be  established  in 
evidence.  Proof  of  the  actual  facts  and  circumstances  is  sufficient  to 
sustain  the  allegation,  as  from  those  facts,  and  the  relative  situations  and 
circumstances  of  the  parties,  the  law  will  imply  both  the  request  and  the 
promise,  so  that  in  these  as  in  other  instances  of  implied  contracts  and 
promises,  the  ancient  legal  maxim  is  well  supported,  "  in  fictione  juris 
subsistit  ffiquitas." 

Of  the  promise  implied  by  law,  in  respect  of  benefits  derived  from  a 
part  execution  of  a  special  contract. — ^When  parties  have  come  to  an 
express  contract,  and  have  specifically  declared  what  their  agreement  is, 
the  law  will  not  imply  one,  for  contracts  and  promises  in  law  exist  only 
where  there  is  no  express  engagement  between  the  parties ;  (A)  but  if  the 
special  contract  has  been  partially  executed,  and  afterwards  abandoned, 
or  rescinded  by  the  mutual  consent  of  the  parties,  or  by  one  of  them, 
pursuant  to  a  power  reserved  to  him  for  that  purpose ;  or  if  the  plaintiff 
has  been  discharged  from  his  obligation  to  complete  the  contract,  and 
the  defendant  has  had  the  benefit  of  a  partial  execution  thereof,  the  law 
implies  a  promise  from  him  to  pay  the  reasonable  value  of  what  he  has 
had.  A  workman  was  induced  to  enter  into  a  special  contract  to  remove 
a  quantity  of  rubbish  for  a  certain  sum,  by  reason  of  a  false  and  fraudu- 
lent representation  as  to  the  depth  of  the  rubbish,  made  by  the  employer; 
and  it  was  held  that  the  workman  might  repudiate  the  special  contract 
as  soon  as  he  discovered  the  fraud,  and  sue  his  employer  for  compensa- 
tion for  his  lost  time  and  labour,  (i) 

(^)  /mHhj  ▼.  Tucker,  1  H.  Bl.  94.    CAappU  2  Chitt  R.  820. 

T.  Cooper,  13  Law  J.,  N.  8.  Bzcheq.  286.  (t)  Selway  r.  Fom,  6  M.  ft  W.  86.    Towen 

(A)  Boiler,  J.,  2  T.  R.  105 ;  Lord  Kenyon,  t.   BarreU,  1  T.  R.  183.    Ferg%eo%  r.   Car- 

6  T.  R.  824.     Wweer  t.  Borou^hi,  1  Str.  648.  rimjfUm,  9  B.  &  C.  69. 
Payne  t.  Whole,  7  Eatt,  274.  Davie  y.  NichoUe, 
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A  man  was  let  into  the  possession  of  land  under  a  contract  that  he  had 
made  for  the  purchase  thereof,  the  contract  went  off;  hut  he  continued  to 
occupy ;  and  it  was  held  in  an  action  hy  the  intended  vendor  that 
he  was  liable,  upon  an  implied  promise,  to  pay  a  reasonable  compen- 
sation to  the  latter,  in  respect  of  the  use  and  occupation  of  the  pro- 
perty, {k) 


SECTION  in. 

OF  IMPLIED   PROMISES  RESULTING   PROM  WORK  AND   SERVICE. 

Generally  speaking,  every  man  who  devotes  his  labour,  his  talents, 
and  his  time  to  the  service  of  another,  is  entitled  to  a  recompense,  and  the 
law  implies  a  promise  from  the  employer  in  case  nothing  has  been  said 
or  stipulated  concerning  payment,  to  pay  a  reasonable  compensation  for 
the  services  rendered,  and  the  right  of  action  upon  such  implied  promise 
or  undertaking  arises  as  soon  as  the  work  has  been  completed,  and  he  is 
enabled  to  avail  himself  of  the  benefit  of  it ;  (a)  but  the  law  raises  no 
implied  promise  in  respect  of  mere  gratuitous  services,  such  as  voluntary 
assistance  in  saving  property  from  fire,  or  securing  property  found  afloat, 
or  beasts  found  astray,  or  voluntary  and  unsolicited  supplies  of  food  and 
lodging,  or  voluntary  services  rendered  in  and  about  the  management 
of  the  affairs  of  another,  for  that  which  appears  to  have  been  offered  and 
accepted  as  a  gratuity,  cannot  afterwards  be  converted  into  a  debt,  (b) 
The  law  raises  no  implied  promise  of  remuneration  or  payment  in  favour 
of  a  person  who  professes  to  render  services  of  a  purely  honorary  cha- 
racter. The  barrister  and  physician  consequently  cannot  maintain  an 
action  for  their  fees  in  the  absence  of  an  express  and  distinct  contract 
for  remuneration  and  promise  of  payment,  (c) 

{i)  Howard    t.   Shaw,   8    M.   &    W.    118.  Bsp.  86 ;  Peake's  Ad.  c.  226;  1  C.&  P.  484. 

Waring  v.  King,  ib.  571.  Taylor  v.  Brewer,  1  M.  &S.  290. 

(a)  Hughes  v.   Lenny,   6   M.   &    W.    183.  (e)  Chorley  v.  Bolcot^  4  T.  R.   817.     The 

Poucker  V.  Nonnan,  5  D.  &  R.  649 ;  3  B.  &  C.  bamster  and  physician  may  recover  upon  nn 

746,  8.  c.  express  contract  to  pay  for  Berrices  to  be  ren- 

(6)  BinsUad  r.  Buck,  2  W.  Bl.  117.     Xiehol'  dered.     VeitcK  y.  Ruttell,  8  Ad.  &  S.  N.  R. 

ton  V.  Chapman,  2  H.  BU  254  ;  2  Str.  278 ;  1  928. 
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The  plaintiff,  a  surgeon,  for  several  years  bestowed  medical  attendance 
npon  a  lady  nnder  the  expectation  that  she  would  compensate  him  by  a 
legacy  at  her  death.  The  lady,  however,  died,  and  left  him  nothing, 
whereupon  he  brought  an  action  against  her  executors ;  and  it  was  held 
that  he  was  entitled  to  a  reasonable  remuneration.  "  If  the  evidence," 
observes  Tindal,  G.  J.,  "  had  shown  that  the  work  and  labour  in  this 
case  had  been  done  upon  an  understanding  that  the  plaintiff  was  to  make 
no  charge,  but  should  receive  a  legacy  on  the  death  of  Mrs.  B.,  that 
would  have  amounted  to  an  agreement  that  the  remuneration  for  the 
plaintiff's  services  should  depend  solely  upon  her  will."  Here,  however, 
no  such  understanding  was  proved.  The  plaintiff  probably  hoped  and 
expected  to  receive  a  legacy ;  but  this  hope  failing,  I  see  no  reason  why 
he  should  not  be  remitted  to  his  legal  right,  (d) 

Services  were  rendered  by  the  plaintiff  to  the  defendant  upon  the  terms 
mentioned  in  the  following  letter : — *'  I  hereby  agree  to  enter  into  your 
service  as  a  weekly  manager,  and  the  amount  of  payment  I  am  to  receive 
I  leave  entirely  to  you ;"  and  it  was  held  that  there  was  an  implied  pro- 
mise from  the  defendant  to  pay  something  to  the  plaintiff  for  his  services, 
and  that  the  jury  must  ascertain  how  much  the  defendant,  acting  bond 
Jide,  ought  honestly  to  have  awarded,  (e) 

The  work  or  service  rendered  may,  of  course,  be  performed  by  the 
servant  or  assistant  of  the  plaintiff,  as  well  as  by  the  plaintiff  himself ; 
and  it  has  been  held,  that  if  a  man  wrongfully  decoys  away  my  servant 
or  apprentice  against  my  will,  and  acquires  and  makes  use  of  his  labour 
and  services,  the  law  will  imply  a  promise  from  the  wrong  doer  to  render 
to  me  a  fair  equivalent  in  respect  thereof.  {/) 

Whenever  a  special  contract  for  work  and  services  has  been  abandoned 
and  put  an  end  to,  and  is  no  longer  open  and  in  existence,  and  the  em- 
ployer has  derived  some  benefit  and  advantage  from  work  done  under  it, 
he  is  liable,  upon  an  implied  promise,  to  make  a  reasonable  remuneration 
and  payment  in  respect  thereof  (^) 

Building  contracts. — ^If  a  builder  fails  to  comply  with  a  specification 
for  the  building  of  a  house  under  a  special  contract,  and  is  consequently 
unable  to  maintain  an  action  thereon  for  the  contract  price,  he  is  entitled, 
nevertheless,  if  the  employer  keeps  possession  of  the  materials  furnished, 
and  accepts  and  retains  the  benefit  of  what  has  been  done  under  the 

(d)  Baxter  Y.  Gray,  4  Sc  N.  R.  874.  195. 

{€)  Bryant  y.  Fliffht,5V.M  W.114.     Owen  (jr)  Bumv.  Miller,  4  Taunt.  475.    Pkillipt 

T.  BatPen,  4  C.  &  P.  93.  ▼.  Jones,  1  Ad.  &  £.  333.     Clianter  r.  Ikw- 

if)  Mansfield,  C.  J,,  Lightly  v.  Clouston,  1  HurH,  13  Law  J.,  N.  S.  Excheq.  198.    Hopkins 

Taunt   112.    Foster  ▼.  Stewart,  8  M.  &  S.  y.  Richardson,  Mih.  BO,  bl. 
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contract,  to  maintain  an  action  upon  a  promise,  which  the  law  under 
such  circumstances  implies  from  the  employer,  to  pay  what  the  work 
may  reasonably  be  considered  to  be  worth.  (A)  In  the  case  of  building 
contracts,  it  often  becomes  important  to  determine  whether,  by  reason 
of  subsequent  alterations  by  consent,  in  the  mode  and  manner  of  doing 
the  work,  the  original  contract  has  been  abandoned  so  as  to  give  the 
plaintiff  a  right  to  treat  it  as  a  nullity,  and  to  sue  on  an  implied  contract  to 
pay  the  value  of  the  work,  according  to  what  is  technically  termed  a 
quantum  meruit. 

If  work  has  been  agreed  to  be  done,  and  materials  supplied,  under  a 
special  contract  for  certain  estimated  prices,  and  there  has  subsequently 
been  a  deviation  from  the  original  plan  by  the  consent  of  the  parties,  the 
contract  and  estimate  are  not  on  that  account  excluded,  but  are  to  be  the 
rule  of  payment,  as  far  as  the  contract  can  be  traced  to  have  been  followed, 
and  the  excess  only  is  to  be  paid  for  according  to  the  usual  rates  of 
charging ;  but  if  the  original  plan  has  been  so  entirely  abandoned  that  it 
is  impossible  to  trace  the  contract,  and  to  say  to  what  part  of  it  the  work 
shall  be  applied,  in  such  case  the  workman  shall  be  permitted  to  charge 
for  the  whole  work  by  measure  and  value,  as  if  no  contract  at  all  had 
ever  been  made,  (t)  But  there  must  be  a  total  deviation,  so  that  the 
terms  of  the  original  contract  are  not  applicable  to  the  new  work,  {k) 

Certain  repairs  were  done  to  a  vessel  upon  a  special  contract,  which 
described  the  work  to  be  done,  and  regulated  the  mode  of  payment ;  the 
repairs  Ukewise  had  been  estimated  and  the  expense  ascertained ;  and  it 
was  agreed  that  the  expense  should  not  exceed  the  sum  of  620/.,  payment 
to  be  made  by  instalments  at  stated  periods.  The  original  plan  was  sub- 
sequently varied,  and  other  work  was  done  by  the  defendant's  orders  out 
of  the  scope  of  the  agreement,  and  beyond  the  repairs  originally  contem- 
plated by  the  parties,  and  an  action  was  brought  upon  an  implied  contract 
to  pay  the  value  of  the  whole  of  the  work  and  labour  actually  done,  with- 
out reference  to  the  special  contract ;  but  it  was  urged,  on  the  part  of  the 
defendant,  that  because  there  might  be  some  excess  of  work  agreed  for 
beyond  the  special  contract,  or  a  slight  deviation  from  the  original  plan, 
it  was  not,  therefore,  reasonable  to  let  the  whole  contract  loose,  and  to 
take  from  the  defendant  all  the  benefit  of  his  previous  stipulations ;  and 
the  court  held  that  the  special  contract  must  be  the  rule  of  payment  as 
far  as  it  extended  and  could  be  traced,  and  that  for  any  excess  of  work 


ii 


ik)  Bilit  V.  HanUtn,  8  Taunt  52.  (i)  Rofuan  t.  CMjfrty^  1  Staric.  275.    BUU 

(f)  Ld.  Kenjron,  C.  J.,  Pepper  v.  Burland,      t.  Ham/m,  8  Taunt  52.    iZMi  t.  Linies,  8  C  & 
Feake,  18^.  P.  126. 
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peifonned  under  additional  orders,  independent  of  the  special  contract, 
the  plaintiff  might  recover  upon  a  quantum  meruit,  or  implied  promise  to 
pay  the  value  thereof.  (/) 

For  all  Mfork  indeed  done  dehors  the  contract,  under  subsequent  or 
antecedent  directions,  the  plaintiff  may  of  course  recover,  just  as  if  no 
special  contract  had  ever  been  made,  {m)  But  the  mere  fact  of  the  de- 
fendants having  assented  to  certain  alterations  is  not  sufficient  to  make 
him  liable  to  pay  for  them  as  extras  not  covered  by  the  contract,  unless 
the  alterations  are  of  such  a  nature  that  he  cannot  fail  to  be  aware  that 
they  must  increase  the  expense,  and  cannot  be  done  for  the  contract 
price,  {n)  "  In  cases  of  variation  set  up  by  way  of  defence,  die  courts 
look  to  the  subsequent  conduct  of  the  parties,  for  this  obvious  reason, 
that  as  the  parties  intend  the  contract  to  remain  in  force,  so  far  as  it  is 
not  varied,  it  is  only  by  comparing  the  conduct  of  the  parties,  subse- 
quently to  the  making  of  the  alleged  variation  with  the  terms  originally 
agreed  upon,  that  the  court  can  determine  with  certainty  upon  oral  evi- 
dence that  such  variations  were  mutually  intended  to  take  effect,  (p) 


SECTION  IV. 

OF   IMPLIED   CONTRACTS  OF  SALE,   AND   IMPLIED  WARRANTIES  AND 

PROMISES   IN  RESPECT  OF  GOODS   SOLD.  ' 

If  one  man  sends  to  the  shop  of  another  for  food  or  clothing,  or  arti- 
cles of  merchandize,  or  enters  an  inn  and  takes  refreshment,  the  law 
implies  a  contract  or  promise  from  him  to  pay  a  reasonable  sum  for  the 
articles  and  refreshments  received,  though  nothing  has  been  said  or 
stipulated  concerning  price  or  payment  If  a  man  fraudulently  makes 
nse  of  another  for  the  purpose  of  getting  goods  into  his  possession  under 
a  pretended  contract  of  sale,  putting  forward  a  person  whom  he  employs  as 
the  real  purchaser,  but  secretly  reserving  to  himself  the  benefit  and  advan- 
tage of  die  transaction,  the  law  implies  a  promise  from  him  to  pay  the 
unpaid  vendor  the  price  of  the  goods  so  sold,  {a) 

(/)  Robton  y.  Oo^frey,  Holt  N.  P.  C.  286.  (o)  Price  ▼.  Dyer,  17  Vet.  864. 

(«)  Fletcher  r.  oilenU,  8  Bing.  687.    WkUe  (a)  Dalliu,  C.  J.  AhbotU  ?.  Barry,  2  B.  & 

T.  ParH%,  12  Bast,  578.  B.  871.    Parke,  B.,  1  0.  M.  &  R.  490,  491. 
(»)  lAnteioek  t.  King,  1  Mood.  &  Rob.  60. 
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A  father  falsely  pretended  to  retire  firom  business  in  favour  of  an  infant 
son  whom  he  introduced  as  his  successor,  stating  that  he  should  keep  a 
watchful  eye  over  him.  Upon  this  representation,  the  plaintifis  supplied 
the  son  with  goods  to  the  amount  of  800/.,  and  the  son  refusing  to  pay 
for  these  goods,  and  being  exonerated  from  liability  by  reason  of  bis 
minority,  the  plaintiffs  brought  their  action  against  the  father,  who  ap- 
peared still  to  exercise  a  control  over  the  business ;  and  it  was  held  that 
if  the  father  s  statement  to  the  plaintiff  was  false,  and  he  continued,  not- 
withstanding, to  have  a  secret  interest  in  the  concern,  he  was  liable  upon 
an  implied  promise  to  pay  to  the  plaintiffs  the  price  of  the  goods  as  the 
real  buyer  and  principal  in  the  transaction,  {b) 

The  defendant  knowingly  induced  the  plaintiff  to  sell  goods  to  an 
insolvent,  which  goods  were  immediately  afterwards  made  over  to  the 
defendant  himself;  and  the  court  held  that  the  law  would  imply  a  con- 
tract from  the  defendant  to  pay  for  the  goods  as  the  real  purchaser,  the 
insolvent,  to  whom  the  goods  were  in  fact  sold,  appearing  to  have  been 
the  mere  creature  and  agent  of  the  defendant,  and  a  mere  man  of  straw 
in  the  transaction,  made  use  of  by  the  defendant  to  enable  him  to  per- 
petrate a  most  nefarious  fraud  upon  the  plaintiff,  (c) 

If  a  special  contract  has  been  entered  into  for  the  sale  and  purchase  of 
goods  of  a  particular  character,  description,  and  quality,  and  the  goods 
delivered  are  not  of  the  same  description  as  those  bargained  for  and 
agreed  to  be  sold,  no  action  is,  as  we  have  already  seen,  (d)  maintainable  * 
by  the  vendor  upon  the  special  contract,  the  terms  and  conditions  thereof 
not  having  been  fiilfilled  on  his  part ;  but  if  the  purchaser  neglects  to 
return  the  articles  delivered  within  a  reasonable  period,  a  new  contract 
of  purchase  and  sale  arises  by  implication  of  law,  totally  distinct  from, 
and  independent  of,  the  previous  engagement,  and  the  party  who  has 
received  and  retains  possession  of  the  goods  is  liable  upon  a  quantum 
meruit  to  pay  what  the  articles  may  reasonably  be  presumed  to  be 
worth,  {e)  '*  Where  there  is  an  entire  contract  to  deUver  a  large  quan- 
tity of  goods,  consisting  of  distinct  parcels,  within  a  specified  time,  and 
the  seller  delivers  part,  he  cannot,  before  the  expiration  of  that  time, 
bring  an  action  to  recover  the  price  of  the  part  delivered,  because  the 
purchaser  may,  if  the  vendor  fails  to  complete  his  contract,  return  the 
part  delivered.  But  if  he  retain  the  part  deUvered,  after  the  seller  has 
failed  in  performing  his  contract,  the  latter  may  recover  the  value  of  the 

(b)  Biddle  ▼.  Leo^,  1  Stark.  20.  {d)  Ante,  cb.  5,  aec.  2. 

(c)  HUl  V.  Perrott,  3  Taunt.  274.  («)  Parke,  J.,  Read  v.  Ranr^,  10  B.  &  C.  441. 
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goods  which  he  has  so  delivered,"  (/)  upon  a  new  contract  and  promise 
which  the  law  then  implies  from  the  altered  situation  and  circumstances 
of  the  parties. 

Out  of  all  express  contracts  of  bargain  and  sale  also  arise  certain 
engagements,  implied  by  law  as  the  natural  consequences  and  incidents 
of  the  contract,  although  no  mention  has  been  made  of  them  by  the 
contracting  parties.  One  of  the  first  of  these  engagements  is  a  promise 
or  undertaking  on  the  part  of  the  vendor  to  put  the  vendee  into  possession 
of  the  thing  sold  without  delay,  if  the  contract  makes  no  mention  of  the 
time  of  delivery,  {ff)  and  a  promise  or  undertaking  by  the  vendee  to 
accept  the  goods,  and  pay  the  price  on  the  delivery  of  the  subject  matter 
of  the  sale  by  the  vendor.  There  is  also  an  implied  undertaking  on  the 
part  of  the  vendor  of  a  specific  chattel  to  be  delivered  at  a  future  day, 
to  take  the  same  care  of  it  as  of  a  thing  borrowed  for  his  own  use,  and 
he  is  responsible  for  the  bad  condition  into  which  it  may  happen  to  fall 
through  his  own  negligence  or  want  of  reasonable  caution,  {h) 

By  the  civil  law,  if  default  was  made  by  the  buyer  in  performing  bis 
part  of  the  contract,  he  was  not  only  liable  to  an  action  for  the  price,  but 
also  on  an  implied  undertaking  to  make  a  compensation  to  the  seller  for 
any  special  damage  he  might  have  sustained  by  reason  of  the  buyer  s 
breach  of  contract. 

Implied  warranties. — ^With  a  view  to  prevent  fraud  and  deceit,  and 
make  men  fair,  and  honest,  and  upright  in  their  dealings  and  trans- 
actions, the  law  implies  a  general  promise  or  undertaking  from  each  of 
the  parties,  to  a  contract  that  he  does  not  practise  any  deceit  or  fraudu- 
lent concealment  to  benefit  himself  at  the  expense  of  others.  Thus  in 
all  sales  and  purchases  of  goods  and  chattels,  the  law  implies  an  under- 
taking or  promise  from  the  vendor  that  he  does  not  at  the  time  of  the 
sale  know  tiiat  his  tide  to  the  goods  is  bad,  and  that  he  has  no  right  to 
make  the  contract  of  sale  he  professes  to  make.(t)  And  if  the  vendor  is 
cognisant  of  any  defect,  materially  lowering  the  value  of  the  goods  in  the 
market,  the  law  implies  a  promise  from  him  to  make  disclosure  thereof 
to  the  intended  purchaser,  and  the  passing  over  in  silence  of  an  important 
fact  or  circumstance,  which  ought  in  good  faith  be  made  known,  is  equi- 
valent, in  contemplation  of  law,  to  an  express  representation,  or  even  a 

(/)  Parke,  J.,  Oxendaiev.   Wetherell,  9  B.  (»)  P«<o  y.  JB/a<f«,  5  Taunt.  657.    So,  by  the 

&  0.  388.    Mav<yr  t.  Pyaw,  11  Moore,  2.  civil  law,  if  a  man  knowingly  sold  that  which 

{a)  Imprimis  ipsam  rem  praestare  venditorem  belonged  to  another,  he  was  bound  to  indemnify 

oportet  id  est  tnidere,  Domat.  1.  4,  tit.  2,  §  2.  the  purchaser  all  the  damage  he  had  sustained. 


(k)  Atkinstmy.  BeU,  8  B.  &  0.  283;  2  M. 
.  0. 299,  s.  c. ;  Domat  1. 1.,  tit.  2,  §  4,  zziv. 


Domat*  1,  p.  82. 
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warranty,  (k)  '*  If  a  tavemer  sell  wine,  knowing  it  to  be  corrupt,  to  ano- 
ther as  sound  and  good  wine,  although  he  doth  not  expressly  warrant  h 
as  such,  yet  an  action  lieth  against  him,  for  this  was  a  warranty  in  law.  And 
if  a  merchant  sells  cloth  to  another,  knowing  it  to  be  badly  fulled,  an 
action  lieth  against  him,  because  it  is  a  warranty  in  law.  (/)  The  deola* 
ration  in  action  of  assumpsit  alleged  that  in  consideration  that  the  plain- 
tiffs, at  the  request  of  the  defendant,  would  buy  a  brig  of  the  defendants, 
the  defendants  undertook  and  promised  the  plaintifb  that  the  brig  was 
free  from  all  latent  and  concealed  defects,  and  alleged,  as  a  breach  of 
such  promise,  that  the  brig  was  not  free  from  latent  and  concealed  defects, 
and  that  the  defendants,  at  the  time  of  the  making  of  the  promise,  wM 
knew  the  same;  and  it  was  held  that  the  action  was  maintainable.  '*  In 
contracts  of  all  kinds,"  observed  Lord  Kenyon,  ''  it  is  of  the  highest 
importance  that  courts  of  law  should  compel  the  observance  of  honesty 
and  good  fiedtb.  This  was  a  latent  defect  which  the  plaintiflfs  could  not 
possibly  discover,  and  which  the  defendants  knowing  of  ought  to  have 
disclosed."  {m) 

It  is  usual,  however,  in  actions  brought  upon  implied  promises  and  vcor 
dertakings  of  this  description,  to  allege  in  the  declaration  that  the  defen- 
dant undertook  and  promised  the  plaintifiT  that  he  did  not  know  of  the 
defect^  and  laying  as  a  breach  of  such  implied  undertaking  the  defeet  in 
the  article  sold,  and  the  defendant's  knowledge  of  such  defect  (n) 

Sale  with  all  faults, — If  the  purchaser  agrees  to  take  the  subject  matter 
of  the  sale  ''with  all  faults,'*  there  is  an  implied  undertaking  on  the  part 
of  the  vendor  to  resort  to  no  device  or  contrivance  to  conceal  a  defect. 
''  If  I  sell  a  horse  that  has  lost  an  eye,  no  action  lies  against  me  for  so 
doing,  but  if  I  sell  him  with  a  false  and  counterfeit  eye,  there  an  action 
lieth."  (o)  "  The  stipulation  to  be  taken  with  all  fauUs  does  not  mean  to 
be  laken  with  all  frauds"  and  the  vendor  will  not  be  permitted  to  avail 
himself  of  it  if  he  resorted  to  any  artifice,  or  made  use  of  any  false  repre- 
sentation, for  the  purpose  of  lulling  to  sleep  the  vigilance  of  a  purchaser. 

The  hull  of  a  vessel  advertised  to  be  Wd  was  described  in  the  printed 
particulars  of  sale  to  be  '*  nearly  as  good  as  when  launched,"  whereas  the 
hull  was  at  the  time  worm-eaten  and  quite  unseaworthy,  and  the  keel  was 
broken.    The  captain,  at  the  time  the  vessel  was  advertised  to  be  sold, 

{k)  HiU  ▼.  Gray,  1  Stark.  435.     Jona  t.  "  ulea  with  aU  fiiults." 

Bowden,  4  Tannt.  847.  (n)  Dong.,  4th  ed.,  p.  20.  (d.) 

(/)  1  RoUe's  Abr.  p.  90,  pi.  1, 8,  Keilw.  91, 16.  (o)  '*  Si  jeo  vend  chivall  que  ad  null  ocnlis  U 

Souiheme  v.  Hove,  2  RoIIe's  rep.  5.  null  action  giat,  autrament  Ion  il  ad  nn  counter* 

(m)  Mellitk  v.  MotUua,  1  Feake,  156.    This  feit  fiuiz  et  bright  egef    SowAenu  ▼.  ^ov0,  2 

case  haa  been  oveiruled,  ao  fiir  at  it  relates  to  BoUe,  rep.  5.                             '                    ^ 


IMPUED  WARRANTIES.  221 

removed  ber  from  the  ways  where  she  lay  dry,  and  where  the  state  of  her 
bottom  and  keel  might  easily  have  been  discovered,  and  kept  her  afloat 
where  the  defects  were  concealed  by  the  water,  and  it  was  held  that  the 
vendor  coald  not,  after  such  an  incorrect  and  fraudulent  description  had 
been  given  of  the  vessel,  avail  himself  of  a  stipulation  contained  in  the 
particulars  of  sale,  that  she  '^  was  to  be  taken  with  all  faults."  '*  The 
words/'  observes  Mansfield,  C.  J.,  "  are  very  large  to  exclude  the  buyer 
from  calling  upon  the  seller  for  any  defect  in  the  thing  sold ;  but  if  the 
seller  was  guilty  of  any  positive  fraud  in  the  sale,  these  words  will  not 
protect  him.  There  might  be  such  fraud  either  in  a  false  representation, 
or  in  using  means  to  conceal  a  defect.  The  agent  tells  us  he  framed  the 
particulars  without  knowing  anything  of  the  matter.  But  it  signifies 
nothing  whether  a  man  represents  a  thing  to  be  different  from  what  he 
knows  it  to  be,  or  whether  he  makes  a  representation  which  he  does  not 
know  at  the  time  to  be  true  or  false^  if  in  point  of  fact  it  turns  out  to  be 
frdse."  (p) 

Implied  fromtse  to  an  absent  purchaser  to  furnish  the  article  described. 
— ^The  vendor,  indeed,  in  all  contracts  of  sale,  impliedly  undertakes  to 
sell  the  article  described  by  the  purchaser,  and  not  another  and  different 
article.  If  the  latter,  instead  of  going  in  person  to  a  shop,  and  select- 
ing the  goods  himself,  sends  an  order  describing  what  he  wants,  the 
vendor,  if  he  accepts  the  order,  must  send  an  article  which  truly  and 
honestly  corresponds  with  the  description  given  of  it.  (g)  Thus,  where  a 
purchaser  forwarded  a  written  order  to  the  vendor  for  "  scarlet  cut- 
tingSy*  to  be  shipped  on  his  account  for  the  Chinese  market,  and  the 
vendor  sent  on  board  a  different  and  inferior  article,  which  was  un- 
saleable in  China,  and  did  not  correspond  with  the  article  known  in  the 
trade  as  scarlet  cuttings,  and  the  purchaser  brought  an  action  for  the 
breach  of  an  implied  warranty,  or  undertaking  on  the  part  of  the  vendor  to 
furnish  the  article  he  had  ordered,  it  was  holden  that  the  action  was  main- 
tainable, and  that  the  plaintiff  was  entitled  to  recover  from  the  vendor  all 
the  loss  he  had  sustained  in  consequence  of  his  not  having  had  in  China 
those  goods  which  he  had  ordered^  and  which  the  vendor,  by  accepting 
the  order  and  agreeing  to  the  contract  of  sale,  had  impUedly  undertaken  to 
furnish,  (r)  So,  where  the  purchaser  bought  in  London  twelve  bags  of 
**  waste  silk"  then  on  its  way  from  the  continent  to  England,  and  directed 

<•)  HMMfiald,  C.  J.,  SdvMidtr  ▼.  ITfotA,  8  p.  167. 

Cbmpb.  608.    BagUkoU  ▼.  WaJUtn,  3  Ounpb.  {q)  Beit,  G.  J.,  /<m«  t.  Bright,  8  M.  ft  P. 

156.    A  Kpfeeentation  or  deacription  amounta  175. 

in  many  cmm  to  an  ezpreas  wananty.    See  ante  (r)  Sridgt  y.  Wain,  1  Staik.  504. 
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it  to  bo  sent  down  to  him  at  Manchester,  it  was  held  that  the  contract  of 
sale  was  accompanied  with  an  implied  undertaking,  on  the  part  of  the 
vendor,  to  furnish  an  article  fairly  corresponding  with  the  description 
given,  and  that  the  purchaser  might  maintain  an  action  upon  such  implied 
undertaking  to  recover  the  damage  he  had  sustained  hy  reason  of  the 
vendor's  having  sent  an  inferior  commodity,  not  saleable  in  the  market, 
under  the  denomination  of  "  waste  silk."  (s)  So,  again,  where  the  pur- 
chaser sent  an  order  in  writing  for  *'  seventy-five  barrels  of  best  pork, 
branded  Scott  and  Co.,"  a  description  of  pork  well  known  in  the  market  as 
cured  by  Scott  and  Co.,  and  paid  the  ordinary  price  for  the  article,  and  the 
vendor  sent  an  inferior  commodity,  cured  by  another  person,  and  branded 
*'  W.,"  it  was  held,  that  the  vendor,  by  accepting  the  order,  had  impliedly 
undertaken  to  furnish  the  particular  article  specified,  and  that  he  was  liable 
to  an  action  upon  such  implied  undertaking  for  the  damage  sustained 
by  the  purchaser  by  reason  of  his  having  sent  another  and  a  different 
article,  (t) 

If  a  shipowner  sells  a  ship  described  as  copper-fastened  which  is  not 
copper-fastened,  or  if  a  diamond  merchant  sells  a  piece  of  cut  glass  or 
ciystal  for  a  diamond,  or  a  silversmith  sells  plated  goods  for  silver,  or  if  a 
merchant  sells  wine  or  beer  described  as  "  fit,"  or  ordered  by  the  purchaser 
to  be  '*  fit  for  the  Mediterranean"  or  "  India  market,"  and  sends  out  a 
liquid  which  turns  sour  on  the  voyage,  and  is  not  saleable,  on  its  arrival^ 
as  wine  or  beer,  he  is  liable  to  an  action  for  the  breach  of  an  implied  un- 
dertaking, to  furnish  an  article  corresponding  with  the  description  given  of 
it.  (u)  So,  when  an  article  is  described  through  the  medium  of  a  sample, 
there  is  an  implied  undertaking  that  the  bulk  of  the  commodity  corresponds 
with  the  sample  given  of  it.  (x) 

Of  the  promise  or  warranty  implied  from  a  vendor  who  is  told  that  the 
subject  matter  of  the  sale  is  required  for  a  specific  purpose, — If  the  vendor 
is  informed  that  an  article  of  a  certain  quality,  character,  or  description, 
suited  for  some  specified  purpose,  is  required,  the  law  implies  a  promise 
from  him  that  he  does  not,  at  the  time  of  the  sale^  know  that  the  article  is 
not  of  the  requisite  character  and  quaUty,  and  that  it  is  unfit  for  the  pur- 
pose for  which  it  is  required.  If  the  vendor  of  a  horse,  for  example,  is 
told  that  the  animal  is  wanted  to  carry  a  lady  or  a  child,  or  a  timid  or 
infirm  person,  or  to  drive  in  a  particular  harness  or  carriage,  the  law 
implies  a  promise  or  undertaking  from  him  that  he  does  potj  at  the  time 

(s)  Gardiner  v.  Oray,  4  Camp.  144.  herd  v.  Kmn,  6  B.  &  Aid.  240.  Tye  ▼.  Finnutre, 

(t)  Powell  V.  HorUm,  8  Sc.  110 ;  2  Bhg.  N.  8  Campb.  461. 

S.  668.  8.  c.  (z)  Laing  v.  Fidgeov,  6  Taunt   1 08  ;  4  Cpmpb. 

(«)  Fi*h£r  y.  Samnda,  1  Camp.  189.     Shfp-  169,  «•  c.     Ilxbberi  v.  Shee,  1  Oiropb.  118. 
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he  sells  the  horse,  know  that  the  animal  is  unfit  for  the  purpose  men- 
tioned, {y) 

The  plaintiff  sent  to  the  shop  of  the  defendant,  who  was  a  rope  dealer, 
for  a  crane  rope,  and  the  defendant's  foreman  went  to  the  plaintiff's 
premises  and  took  the  necessary  measurement,  saw  the  crane,  and  was  told 
that  the  rope  was  wanted  for  the  purpose  of  raising  pipes  of  wine.  Tlie 
rope  was  brought  and  fixed,  hut  it  broke,  and  a  cask  of  wine  was  precipi- 
tated into  the  street,  and  wholly  lost;  and  it  was  held,  that  the  defendant, 
by  accepting  the  retainer  and  employment  under  the  circumstances,  had 
impliedly  undertaken  to  furnish  a  rope  reasonably  fit  for  the  purpose  for 
which  it  was  ordered,  and  was  liable  for  the  damage  occasioned  by  its 
breaking,  although  he  was  not  in  fact  the  maker  or  manufacturer  of  it,  he 
having  employed  a  rope  maker  to  execute  the  order,  and  the  latter  having, 
in  his  turn,  employed  a  third  manufacturer  of  ropes  for  the  purpose,  {z) 

But  the  law  does  not  imply  from  the  mere  seller  of  an  article  in  its 
natural  state,  who  has  no  better  means  of  information  than  the  purchaser, 
and  who  does  not  aflBrm  that  the  article  is  fit  for  any  particular  purpose, 
any  warranty  or  undertaking  beyond  the  ordinary  promise,  that  he  makes 
no  false  representation  calculated  to  deceive  the  purchaser,  and  practises 
no  deceit  or  fraudulent  concealment,  and  that  he  is  not  cognizant  of  any 
latent  defect  materially  affecting  the  marketable  value  of  the  goods,  (a) 
"  In  the  general  sale  of  a  horse,  the  seller  only  warrants  it  to  be  an  animal 
of  the  description  it  appears  to  be,  and  nothing  more ;  and  if  the  purchaser 
makes  no  inquiries  as  to  its  soundness  or  qualities,  and  it  turns  out  to  be 
unsound  and  restive,  or  unfit  for  use,  he  cannot  recover  as  against  the 
buyer,  as  it  must  be  assumed  that  he  purchased  the  animal  at  a  cheaper 
rate."  (b)  And  on  the  sale  and  transfer  of  wares  and  merchandize,  if 
nothing  is  said  as  to  the  character  or  quality  of  the  thing  sold,  the  buyer 
takes  the  risk  of  all  latent  defects  unknown  to  the  seller  at  the  time  of  the 
execution  of  the  contract  of  sale ;  (c)  all  that  the  seller  answers  for  is,  that 
the  article  is,  as  far  as  he  knows,  what  it  appears  to  be. 

The  plaintiff  bought  a  quantity  of  hops  of  the  defendant,  who  was  not 
the  grower,  by  sample,  token  from  the  pockets.  At  the  time  of  the  sale 
the  bulk  fairly  answered  to  the  sample,  and  no  inherent  defect  was  percep- 
tible or  known  to  the  defendant,  the  vendor ;  but  the  grower,  in  order  to 
increase  the  weight  of  the  hops,  had  fraudulently  watered  them  after  they 
were  dried.     The  effect  of  a  proceeding  of  this  kind  did  not  usually  become 

(y)  Best,  C.  J.,  Jones  v.  Bright,  3  M.  &  P.  ih)  Best,  C.  J.,  Jones  v.  Bright,  8  M.  i  P. 

176.  176. 

(z)  Brown  v.  Edgington,  2  6c.  N.  B.  497.  (e)  Parkinson  v,  Lee,  2  East,  313. 
(a)  Bluett  V.  Osbom,  1  Stark,  884. 
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perceptible  for  several  months ;  it  was  not  known  to  the  defendant  at  the 
time  he  sold  the  hops,  bat  the  defect  became  manifest  a  few  months  after 
the  sale,  whilst  the  hops  remained  in  the  plaintiff's  possession,  and  ren- 
dered them  unsaleable ;  and  it  was  held,  tiiat  there  was  no  implied  war- 
ranty on  the  part  of  the  defendant  that  the  hops  were  good,  sound,  and 
merchantable  at  the  time  he  sold  them,  and  that  as  the  defendant  had 
acted  hon&fide^  he  was  not  answerable  for  the  loss,  (d) 

Of  the  promise  or  warranty  implied  from  a  vendor  who  manufactures 
and  sells  an  article  to  be  used  for  a  specified  purpose, — ^A  manufacturer 
is  presumed  to  have  a  reasonable  knowledge  of  the  article  he  makes ;  and 
the  law  implies  a  promise  or  undertaking  from  him,  that  aU  goods  sold  by 
him  for  a  specific  purpose,  and  to  be  used  in  a  particular  way,  are  reason- 
ably fit  and  proper  for  the  purpose  for  which  he  makes  them,  and  for 
which  they  are  known  to  be  required.  Thus,  where  a  tradesman  manufac- 
tured  and  sold  copper  sheathing  for  vessels,  it  was  held  that  he  impliedly 
warranted  and  undertook  that  the  copper  he  manufactured  was  reasonably 
fit  for  the  purpose  of  sheathing  vessels,  (e)  because  he  had  the  means,  by 
the  exercise  of  proper  care  and  skill,  of  knowing  and  ascertaining,  during 
the  process  of  smelting  and  manufacturing  the  metal,  the  quality  of  the 
ore,  and  its  fitness  for  the  purpose  for  which  it  was  required,  whilst  the 
purchaser  had  no  opportunity  of  discovering  inherent  defects,  and  must 
therefore  necessarily  rely  to  a  reasonable  extent  on  the  judgment  and  skill 
of  the  manufacturer;  and  it  would  seem,  indeed,  that  the  mere  seller  of 
copper  described  as  fit  for  sheathing  vessels,  would  be  bound  to  have,  and 
would  be  presumed  to  have,  a  reasonable  knowledge  of  the  article  so 
described  and  sold  ;  and  that  the  law  would  imply  a  warranty  on  his  part, 
as  well  as  on  the  part  of  the  manufacturer,  that  the  article  was  reasonably 
fit  for  the  purpose  specified,  (f)  But  the  law  will  confine  the  implied  war- 
ranty or  undertaking  within  moderate  and  reasonable  limits,  extending  it 
so  far  only  as  may  be  necessary  to  do  justice  and  preserve  good  faith. 
Thus,  where  the  owner  and  proprietor  of  a  certain  patent  invention,  called 
"  Ghanter^s  smoke-consuming  furnace,"  received  an  order  fix)m  the 
defendant  to  send  him  "  the  patent  hopper  and  apparatus  to  fit  up  "  the 
defendant's  "  brewing  copper  with  the  smoke-consuming  furnace ;"  and  the 
furnace,  when  sent,  was  found  to  be  unfit  for  the  defendant's  brewery, 
and  unable  to  consume  the  smoke  thereof,  it  was  holden,  that  the 
law  would  imply  no  warranty  that  the  machine  was  fit  for  the  defendant's 

(rf)  Parkint&n  t.  Lu,  2  Ewt,  818.  (/)  Abbot,  C.  J.,  Cfrav  t.  Cox,  6  I).  &  R. 

(«)  Jonei  ▼.  Briffht,  8  M.  &  P.  155 ;  5  Bing.      208 ;  4  B.  &  C.  108,  s.  c 
588,  S.C 
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brewing-copper,  and  that  the  atmost  that  the  vendor  could  be  considered 
to  undertake  under  such  circumstances,  was  that  the  machine  would  con- 
sume smoke,  which  it  appeared  to  have  done  in  other  instances  when 
applied  to  a  different  purpose.  "  But,"  observes  Lord  Abinger,  "  if  the 
vendor  had  said,  I  will  send  you  one  of  my  smoke-consuming  furnaces, 
which  will  suit  your  hrewery,  in  such  a  case  that  would  be  a  warranty 
that  it  should  suit  the  brewery."  (^)  So,  where  a  barge  was  purchased  of 
a  barge-builder,  who  knew  indirectly  that  the  barge  was  required  for  the 
purpose  of  carrying  cement  by  sea  between  Faversham  and  London,  but 
received  no  distinct  notice  of  the  fact  from  the  purchaser,  and  the  barge, 
on  her  first  voyage,  was  found  to  make  so  much  water  that  the  cement  was 
damaged,  and  the  purchaser  was  put  to  great  expense  in  order  to  make 
her  fit  to  carry  cement,  it  was  holden,  that  the  meaning  and  extent  of  the 
warranty  implied  by  law  under  such  circumstances  was,  that  the  barge 
was  reasonably  fit  for  use  as  an  ordinary  barge,  not  that  she  was  adapted 
for  the  peculiar  service  for  which  the  purchaser  required  her.  (h) 

In  an  action  for  the  price  of  a  printing-machine,  it  appeared  that  the 
plaintiff  had  obtained  a  patent  for  a  machine  of  which  he  was  the  inventor, 
which  he  called  "  Oliphant's  patent  two-coloured  printing-machine,"  the 
object  of  which  was  to  print  calico  of  two  colours ;  that  the  defendant, 
hearing  of  the  invention,  wrote  to  the  plaintiff  to  know  the  price ;  when 
the  latter  in  reply  said,  ^'  I  undertake  to  make  you  a  two-colour  printing- 
machine  on  my  patent  principle,"  stating  the  terms  upon  which  he  would 
do  it ;  whereupon  the  defendant  ordered  a  machine  to  be  sent,  and  having 
got  it,  set  it  up  on  his  premises,  but  could  not  make  it  print  two  colours, 
and  found  it  perfectly  useless  to  him ;  whereupon  he  refused  to  pay  the 
price,  contending  that  there  was  an  implied  warranty  on  the  part  of  the 
plaintiff  that  the  machine  was  fit  and  proper  for  the  purpose  for  which  it 
was  designed ;  but  it  was  held  that»  as  the  defendant  had  got  a  machine 
made  on  the  plaintiff's  ''  patent  principle,"  he  had  got  all  he  had  bar- 
gained for,  and  was  entitled  to  have,  and  that  there  was  no  implied  under- 
taking that  it  would  in  the  defendant's  hands,  and  under  his  management, 
answer  the  purpose  for  which  he  wanted  it.  (t) 

Implied  warranties  on  the  sale  of  provisions, — ^Every  man  who  sells 
provisions,  impliedly  warrants  them  to  be  wholesome  and  fit  for  food. 
*'  If  I  come  to  a  tavern  to  eat,  and  the  tavemer  gives  and  sells  me  meat  and 
drink  corrupted,  whereby  I  am  made  sick,  an  action  lies  against  him  with- 

{g)  CkanUr  t.  Hopkins,  4  M.  &  W.  899.  (h)  Shepherd  t.  Pifbus,  i  Scott,  N.  S.  444. 

SwTpUeer.  rdmewarth,  8  Sc.  N.R.  315.    Car         (t)  Oliphant   y.  Bailey,  13  Law  J.,  N.  S. 
mac  T.  Warnner,  9  Jurist,  162.  (Q.  B.)  84. 
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out  any  express  warranty,  because  it  is  a  warranty  in  law."  (k)  If  a  man 
contracts  to  supply  victuals  to  a  ship's  crew,  he  impliedly  warrants  them 
to  be  good  and  wholesome,  and  fit  for  the  sustenance  of  man. 


SECTION  V. 

Of  IMPLIED  PROMISES  in  respect  of  "  money  lent," — "  money  paid," — 
**  money  had  and  received," — and  an  "  account  stated." 

Money  lent, — ^From  every  loon  of  money  naturally  results  an  implied 
promise  of  repayment,  (a)     If  the  duration  of  the  loan  is  not  limited,  and 
no  terms  and  conditions  are  prescribed,  the  money  is  payable  on  demand. 
An  acknowledgment  of  the  receipt  of  money  "  to  be  accounted  for,"  or 
that  money  **  has  been  deposited  "  in  the  hands  of  the  party  sought  to  be 
charged  as  the  borrower,  is  evidence  of  a  loan,  and  so  also  is  the  payment 
of  interest;  {h)  and  the  implied  promise  of  repayment  is  not  rebutted  by 
the  circumstance  of  a  pledge  being  taken  as  a  security  for  the  repayment 
of  the  money,  {c)     If  money  has  been  advanced  under  a  special  contract, 
which  has  been  abandoned  and  rescinded,  and  cannot  be  enforced,  the 
law  raises  an  implied  promise  from  the  person  who  holds  the  money>  to 
pay  it  back  as  money  lent,  {d)  if  there  has  been  nothing  fraudulent  or 
illegal  in  the  transaction,  {e) 

Of  the  implied  promise  in  respect «/ money  paid. 

Whenever  one  man  has  expended  and  laid  out  his  money  for  the  use  of 
another,  by  his  authority  or  at  his  request,  the  law  implies  from  the  person 
on  whose  account  and  for  whose  use  the  money  has  been  expended,  a 
promise  of  repayment,  in  the  absence  of  circumstances  showing  that  the 
money  was  advanced  as  a  gift. 

The  defendant  being  in  want  of  some  harness  upon  credit,  asked  the 

(h)  Year  Book,  9  Hen.  6,  58;  1  Rolle  Abr.  7  B.  &  C.  416;  1  M.&R.  12fi. 

90.  P.  pi.  2.  {c)  <9<m(AiSea  Company  T.I>«neo0i£,Str.  919. 

(a)  VicU>n  t.  DavU,  18  Law  J.,  N.  S.  (Bzch.)  LawUm  v.  Newland,  2  Stark.  78. 

214.  {d)  James  t.  CoWm,  6  M.  &  P.  26 ;  7  Bimr. 

(h)  Harris  ▼.  ffuiUbach,  1  Buit.  373.  Wamey  266,  a.  c.   Bridowe  y.  NtMam,  9  M.  &  W.  7^. 

▼.  Eamihaw,  4  Tyr.  806.    S^UUm  t,  Twm«r,  («)  M*K%nneU  v.  BMiuo%,  3  M.  &  W.  484. 
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plaintiff  to  accompany  him  to  a  harness-maker,  and  assist  in  procuring  it. 
The  plaintiff  accordingly  went  with  the  defendant,  and  induced  the  harness- 
maker  to  let  the  defendant  have  the  harness  upon  credit,  hy  an  assurance 
which  the  plaintiff  gave  him  in  the  defendant's  presence,  that  if  the 
defendant  did  not  pay,  he,  the  plaintiff,  would.  The  defendant  having 
made  default,  the  plaintiff  paid  the  money,  and  brought  his  action  against 
the  defendant  to  recover  the  amount  so  paid ;  and  it  was  held,  that  as  the 
defendant  stood  by  and  tacitly  assented  to  the  plaintiff's  promise  of  pay- 
ment, he  must  be  taken  to  have  given  him  an  express  authority  in  that 
behalf;  and  the  plaintiff  having  acted  upon  this  authority,  the  law  would 
imply  a  promise  &om  the  defendant  to  repay  the  money,  as  being  '^  money 
paid  by  the  plaintiff  for  the  use  of  the  defendant  at  his  request."  (/) 

When  several  persons  together  accept  the  situation  of  surety,  and  con- 
sent to  share  a  common  responsibility,  there  is,  in  the  absence  of  an 
express  agreement  to  the  contrary,  an  understood  authority  from  all  to 
any  one,  and  to  each  of  them,  to  discharge  the  common  burthen  and 
liability,  in  case  it  should  arise  through  the  default  of  the  principal ;  and 
if  any  one  of  the  sureties  pays  the  whole  amount,  for  the  payment  of 
which  they  are  all  equally  and  alike  subject,  or  more  than  his  own  share 
and  proportion  of  the  common  burthen,  the  money  paid  by  him  over  and 
above  his  own  proportion,  is  money  paid  for  the  use  of  the  other  sureties 
at  their  request ;  and  the  law  implies  a  promise  from  each  of  them  indivi- 
dually to  pay  their  several  shares  and  proportions  of  the  common  burthen 
and  responsibility,  (y)  If  the  surety  who  has  paid  his  money  has  not  paid 
more  than  his  own  share,  then  he  has  of  course  no  claim  against  the 
others  by  way  of  contribution,  (h)  And  the  same  rule  prevails  with  regard  to 
all  joint  contractors,  not  being  partners,  who  have  undertaken  or  have  been 
made  subject  to  a  joint  liability,  and  one  of  them  has  paid  the  whole  or  more 
than  his  own  share  and  proportion  of  the  common  burthen,  and  has  thus 
relieved  his  co-contractors  from  their  liability,  either  wholly  or  in  part,  (i) 
If  a  party  of  friends,  for  example,  meet  to  dine  at  a  tavern,  and  give  a  joint 
order  for  dinner,  and  after  dinner  all  but  the  plaintiff  depart  without  pay- 
ing, and  the  plaintiff  pays  for  aU,  he  may  maintain  an  action  against  the 
others  upon  an  implied  promise  to  pay  their  several  proportions  of  the 
joint  liability ;  (k)  and  the  same  rule  prevails,  and  the  same  implied  pro- 

(f )  AUxander  y.  Fcmm,  1  H.  &  W.  611.  (k)  Oeopel  y.  Swindm,  18  Law  J.,  N.  S.  (Q. 

(y)  Kmp  y.  Finden,  12  M.  &  W.  421.    Dor    B.)  US. 
via  y.  Humpkreyt,  6  M.  ft  W.  158.    Edrhert't         (t)  Burnell  y.  Minot,  4  Moore,  842.     Prior 


8  Co.  18  a.,  15  b.     PiU  y.  Purttord,  8  y.  Senbrow,  8  H.  &  W.  878. 

H.  &  W.  588.    Browne  y.  Lee,  9J>,Si  B.  700 ;  (it)  Lord  Eenyon,  G.  J.,  8  D.  &  B.  614.  Hue- 

6  B.  £c  C.  689,  •.  c.    Dming  y.  Barl  of  Winr  $ey  y.  Criekitt,  8  Ounpb.  178. 
dMMo,  2  B.  ft  P.  278. 
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mise  arises,  where  four  persons  jointly  retain  an  attorney  to  defend  them 
against  a  civil  or  a  criminal  charge,  or  to  conduct  an  action  or  a  prosecu- 
tion on  their  behalf;  and  the  plaintiff,  one  of  the  four,  has  paid  the  attor- 
ney's bill.  (/) 

In  all  actions  for  money  paid,  it  is  necessary,  in  the  declaration  of  the 
cause  of  action,  to  state  that  the  money  was  paid  by  the  plaintiff  for  the^ 
use  of  the  defendant  at  his  request,  and  that  the  defendant,  in  considera- 
tion thereof,  promised  the  plaintiff  to  pay  him  the  amount  so  expended, 
for  the  law  raises  no  implied  promise  in  respect  of  a  yuluntary  unautho- 
rized payment,  which  the  party  was  not  called  upon  or  required  to  make 
on  behalf  of  another,  "  for  no  man  can,  by  a  voluntary  payment  of  the 
debt  of  another^  make  himself  that  man's  creditor,  and  recover  from  him 
the  amount  of  the  debt  so  paid ;"  the  party  on  whose  behalf  the  money  is 
paid  may  have  had  good  reason  to  resist  the  payment,  and  another  person 
shall  not  pay  it  for  him  whether  he  will  or  no,  and  charge  him  with  the 
repayment,  (m)  But  the  law,  in  order  to  sustain  the  necessary  allegation 
that  the  money  was  paid  by  the  plaintiff  at  the  request  of  the  defendant, 
will,  under  certain  circumstances,  imply  the  request  as  well  as  the  promise, 
and  so  support  a  righteous  and  meritorious  claim. 

If  the  defendant,  for  example,  by  neglecting  to  pay  money  which  he 
was  by  law  bound  to  pay,  has  cast  the  duty  and  obligation  upon  the 
plaintiff,  and  the  latter  has  paid  the  money,  not  voluntarily  and  officiously, 
but  by  compulsion  of  law,  the  compulsion  so  brought  upon  the  plaintiff 
by  the  defendant  is  equivalent  to  an  express  request,  and  proof  of  such 
compulsion  will  support  the  necessary  allegation  in  the  declaration,  that 
the  money  was  paid  by  the  plaintiff  for  the  use  of  the  defendant  at  his 
request.  It  has  been  held,  for  example,  that  a  compulsion  indirectly 
emanating  from  the  defendant,  amounted  to  a  constructive  request  in  the 
following  cases : — ^where  the  carriage  of  the  plaintiff  was  entrusted  to  the 
defendant,  a  coachmaker,  to  be  repaired,  and  whilst  standing  on  the 
defendant's  premises  was  distrained  by  the  landlord  for  rent  due  from  the 
defendant ;  and  the  plaintiff,  in  order  to  redeem  and  get  back  his  carriage, 
was  obliged  to  pay  the  rent ;  (n) — ^where  a  sub-tenant  paid,  under  a  threat 
of  a  distress,  a  ground-rent  to  the  original  lessor,  which  ought  to  have 
been  paid  by  his  own  immediate  landlord;  {o) — also  where  a  tenant  was 
compelled  to  pay  other  outgoings  and  burthens  on  the  land,  which  ought 
by  law  to  have  been  paid  by  the  lessor  ;(p) — ^where  an  executor  paid  a  legacy 

(0  Ed^e  ▼.  Knapp,  7  Sc.  N.  R.,  707,  71S.  (n)  ExaU  t.  PaHridffe,  8  T.  R.  808. 

Holmet  T.  Wiaianuon,  6  M.  &  S.  158.  (o)  Saptford  ▼.  FletcUr,  4  T.  R.  512. 

(m)  Lord  Kenyon,  8  T.  R.  810,  618.    Law-  (p)  Baker  r.  Oreenhill,  8  Ad.  &  B.  N.  S. 

rence,  J.,  ib.  811.    Stokes  t.  Lewis,  1  T.  R.  21.  148. 
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in  full^  inadvertently  omitting  to  deduct  the  legacy  duty,  which  he  is 
required  by  act  of  parliament  to  deduct  and  pay  to  the  crown,  and  was 
afterwards  compelled  to  pay  such  duty,  the  statute  declaring,  that  in  case 
the  executor  omits  to  deduct  the  duty,  such  duty  shall  become  a  debt  due 
to  the  crown  from  both  the  executor  and  the  legatee ;  {q ) — where  the 
defendant  employed  the  plaintiff,  a  sharebroker,  to  sell  shares  for  him, 
and  by  mistake  directed  the  plaintiff  to  sell  250  shares,  meaning  50,  and 
the  plaintiff  sold  the  shares ;  and  before  the  arrival  of  the  time  appointed 
for  the  transfer  and  delivery  of  them,  the  price  advanced,  and  the  broker 
was  obliged  to  buy  200  shares  at  the  advanced  price,  to  make  good  the 
requisite  number,  and  pay  the  loss  on  the  transaction  out  of  his  own 
pocket ;  (r) — ^where  the  defendant  placed  in  the  hands  of  the  plaintiff,  a 
stockbroker,  for  sale,  certain  securities,  purporting  to  be  genuine  and 
available  Guatemala  bonds,  saleable  on  the  Stock  Exchange,  and  the 
plaintiff  sold  them,  and  received  the  purchase-money,  and  handed  it  over 
to  the  defendant ;  after  which  it  was  discovered  that  the  securities  were 
spurious  documents,  perfectly  worthless  and  unsaleable,  and  the  stock- 
broker was  obliged  to  take  back  the  bonds,  and  refund  the  money ;  and 
the  action  was  brought  by  him  to  recover  from  the  defendant  the  amount 
previously  paid  him ;  («) — ^where  the  plaintiff,  a  carrier,  by  mistake,  deli- 
vered to  the  defendant  goods  consigned  to  a  third  party,  and  the  defendant 
appropriated  the  goods  to  his  own  use^  and  the  carrier  was  obliged  to  pay 
the  value  of  them  to  the  consignor ;  (t) — ^where  the  defendant  obtained 
possession  of  goods  intrusted  to  the  plaintiff  to  be  sold  at  a  fixed  price, 
upon  the  terms  that  he  should  either  re-deliver  them  to  the  plaintiff,  or  pay 
the  price  within  a  limited  period,  and  the  defendant  reftised  to  do  either  ; 
and  the  plaintiff  being  threatened  with  an  action,  paid  the  price  to  the 
owner,  and  the  action  was  brought  to  recover  the  amount  so  paid ;  (u) — 
where  the  plaintiff  had  entered  into  a  deed  of  composition  with  his  cre- 
ditors, upon  the  terms  that  they  should  receive  ten  shillings  in  the  pound, 
and  the  defendant  refused  to  sign  the  deed  without  receiving  security  for 
the  payment  of  the  residue  of  the  debt ;  and  the  plaintiff  privately  gave 
the  defendant  his  promissory  note  for  the  remainder  of  the  debt,  upon  the 
terms  that  he  should  keep  such  note  in  his  own  hands ;  and  the  defendant, 
in  breach  of  his  agreement  to  that  effect,  negotiated  the  note,  and  the 
plaintiff  was  compelled  to  pay  the  amount  thereof  to  the  indorsee,  (x) 

iq)  EaUi  v.  Freeman,  4  Moore,  21 ;  1  B.  &  780,  s.  c. 

B.  891,  B.  c.    Fatter  v.  Ley,  2  Sc.  438 ;  2  Bing.  (0  Brottn  t.  Hodgton,  4  Taunt  189. 

N.  8.  269,  s.  c.  («)  LongdMm  t.  Kenny,  1  Dong.  187. 

(r)  Sviton  v.  ToAam,  10  Ad.  &  E.  27.  PawU  (x)  HorUm  t.  Riley,  11 M.  6l  W.  492.   Brad- 

▼.  OiMM*,  6  8c.  286.  »Aaw  ▼.  Bradshaw,  9  M,  &  W.  29.  Smith  y.  C«/. 

(«)  rouHff  T.  Coie,  4  Sc  489 ;  3  Bing.  N.  S.  6  M.  &  8.  160. 
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— ^where  the  plaintiff  agreed  to  grant  the  defendant  a  lease,  and  the  lease 
was  prepared  by  the  plaintiff's  solicitor,  and  the  plaintiff  was  obliged  to 
pay  for  the  lease  by  reason  of  the  defendant  s  refusal  so  to  do,  it  being 
shown  that,  according  to  the  usual  course  of  business  in  such  cases,  the 
lessor's  solicitor  prepared  the  lease,  and  the  lessee  paid  the  expoise  of 
it.  (y) 

The  law  also  raises  an  implied  promise  in  respect  of  money  paid  in  the 
following  cases  : — where  the  plaintiff,  at  the  request  of  the  defendant,  has 
become  surety  for  him  for  the  payment  of  money,  and  the  plaintiff,  by 
reason  of  the  neglect  of  the  defendant  to  pay  at  the  time  appointed,  is 
compelled  to  pay  the  debt  out  of  his  own  pocket ;  (z)  where  the  defendant 
accepts  a  bill  of  exchange  for  the  accommodation  of  the  defendant,  from 
motives  of  kindness,  and  without  value  or  consideration,  to  assist  the 
defendant  in  negociating  the  bill  or  note,  and  getting  it  discounted  for 
his  benefit,  and  the  plaintiff  is  obliged  to  pay  the  hill  when  it  comes  to 
maturity,  by  reason  of  the  defendant's  neglect  to  provide  the  necessary 
funds  for  the  purpose ;  also  where  the  plaintiff  indorses  a  bill  or  a  pro- 
missory note  for  the  accommodation  and  benefit  of  the  defendant,  and 
is  obliged  to  pay  the  amount  thereof ;  (a) — also  where  the  acceptor  neglects 
to  pay  a  bill  when  due,  and  the  plaintiff  as  indorser  is  compelled  by 
the  holder  to  pay  him  part  of  the  amount,  (b)  In  all  cases  it  is  suffi- 
cient, if  the  party  paying  the  money  shows  that  the  legal  obligation  was 
cast  upon  him  by  the  default  of  the  defendant,  and  that  the  law  com- 
pelled him  to  do  what  he  has  done,  he  need  not  wait  for  the  actual 
issue  of  legal  process,  or  abide  the  result  of  an  action,  in  order  to  esta- 
blish the  fact  of  the  compulsion,  (c) 

But  it  has  been  held  that  if  a  party  makes  a  voluntary  payment  in 
satisfaction  and  discharge  of  some  disputed  claim,  with  fiill  knowledge  of 
the  facts,  but  under  ignorance  of  the  law,  and  from  a  mistake  and  mis- 
apprehension of  his  legal  liability,  and  no  fraud  or  concealment  or  wilfiil 
misrepresentation  has  been  resorted  to  by  the  other  side  to  induce  the 
payment,  the  law  will  not  help  the  party  so  paying  the  money  to  recover 
it  hack,{d)  If  an  action,  for  example,  has  been  commenced  to  enforce  a 
claim  put  forward  by  the  plaintiff,  and  the  defendant  settles  the  action, 

(y)  GriuOl  t.  Robinson,  8  8c  829 ;  8  Bing.  B.  &  G.  489. 

N.S.  10,  8.  c.  (<;)  Maffdew  ▼.    ForruUr,   5    Taunt.   616. 

(z)  Fitker  t.  FeUottt,  5    Esp.   171 ;   Lord  Austin   v.    Ward,  R.  &  M.    116.     WkiU  t. 

'  Keoyon,  8  T.  B.  810.  Leroux,  1  Moo.  &  Malk.  849. 

(a)  BUaden  y.  CkarUt,  5  M.  &  P.  14 ;  7  {d)  Biibie  \.  LunUw,  2  But,  469.  Brisbane 

Bing.  246,  i.  c.    J^ver  t.  Seaver,  6  C.  &  P.  ▼.  Dacres,  5  Taunt  143.    Keliy  t.  Solari,  9 

678.     Reynolds  v.  DoyU,  2  Sc.   N.  B.   45.  M.&W.  58;   Puke,  B.,  12  M.  &  W.  186; 

Horion  ▼.  RUey,  18  Law  J.,  N.  S.  Bzcbcq.  81.  Tindal,  C.  J.,  Parker  y,  Ot.  West,  RaiU  Co.,  7 

(6)  Pownal  v.  Ferrand,  9  D.  &  B.  607 ;  6  Sc  N.  R.  874. 
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and  pays  money  in  satisfaction  and  discharge  of  such  claim,  and  then 
discovers  that  the  claim  was  unfounded,  and  that  there  was  no  cause  of 
action,  he  cannot  recover  back  the  money  on  the  ground  that  it  was  paid 
by  mistake ;  for  there  would  be  no  end  to  litigation  if  that  were  to  be 
permitted,  and  disputed  questions  and  transactions  so  settled  and  adjusted 
were  to  be  opened  a&esh.  {f)  It  is  otherwise,  however,  if  the  party 
making  the  claim  knows  it  to  be  unfounded,  and  wrongfully  makes  use 
of  the  process  of  the  law  for  purposes  of  oppression  and  extortion,  {g) 
"  The  rule  also  has  always  been  that  if  a  man  has  actually  paid  what  the 
law  would  not  have  compelled  him  to  pay,  but  what  in  equity  and  con- 
science he  ought,  be  cannot  recover  it  back  again ;  as  where  a  man  has 
paid  a  debt,  which  was  barred  by  the  Statute  of  Limitations ;  or  a  debt 
contracted  during  infancy,  which  in  justice  he  ought  to  discharge,  though 
the  law  would  not  have  compelled  the  payment,  yet  the  money  being  paid, 
it  will  not  oblige  the  payee  to  refund  it."  (A)  The  law  also  will  raise 
no  implied  promise  out  of  a  transaction  which  has  been  a  breach  of  duty, 
and  will  give  no  assistance  towards  the  recovery  of  money  paid  in  fur- 
therance of  an  illegal  or  immoral  purpose,  (t) 

Of  the  iBfFLiED  PROMISE,  in  respect  of  money  had  and  received. 

Money  received  through  mistake, — ^If  a  man,  through  some  mistake 
or  misapprehension  or  forgetfulness  of  facts,  has  received  money  to  which 
he  is  not  justly  and  legally  entitled,  and  which  he  ought  not,  in  foro 
conscientim^  to  retain,  the  law  regards  him  as  the  receiver  and  holder  of 
the  money  for  the  use  of  the  lawful  owner  of  it,  and  raises  an  implied 
promise  from  him  to  pay  over  the  amount  to  such  owner,  {k)  It  has 
been  held,  for  example,  that  the  defendant  was  indebted  to  the  plaintiff 
in  respect  of  '^  money  had  and  received  by  the  defendant  for  the  use  of 
the  plaintiff,"  and  that  the  law  consequently  would  imply  a  promise  from 
the  defendant  to  the  plaintiff  to  pay  him  the  amount  received  in  the 
following  cases : — ^where  a  contract  was  entered  into  for  the  sale  of  mer- 
chandize, at  a  price  to  be  calculated  according  to  weight,  and  an  error 
took  place  in  the  weighing,  and  the  goods  were  reported  to  be  of  greater 
weight  than  they  really  were,  and  the  price  was  calculated  and  paid  by 

(/)  Marriot  v.   iamptow,  7   T.  R.    269.  (t)  Pitcher  t.  Bailey,  8  East,  173. 

Goodman  ▼.  Savers,  2  J.  &  W.  263.     Hamlet  v.  (l)  Kelly  v.  Solari,  9  M.  &  W.  58.    Lucas  t. 

Richardson,  2  M.&  8c.  811 ;  9  Bing.  644,  s.  c.  Woravick,  1  Moo.  &  Rob.  298.      MUnes  v. 

Knibbi  y.Hail^  1  Bep>.84.  Duiican,  9  D.  &  R.  735;  6  B.  &  0.  677,  678. 

ig)  Dvle  de  Cadavdi  Y,  Coilint,i  Ad.  &  B.  The  same   role  prerails  in   Fiance  and    other 

858 ;  6  N.  &  M.  82^,  s.  c.  conntriea,  borrowed  from'the  ciyil  law.    French 

(A)  Per    Lord  Mansfield,  Bize  t.  I>idta$on,  Code  Civile,  tit.  4  liv.  3,  art.  1876;  Instit.  lib. 

1  T.R.286.  8,  tit.  28,  J  TL  vii. 
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the  plaintiff  to  the  defendant  according  to  such  false  reckoning,  and  the 
action  was  hronght  to  recover  the  amount  of  the  overpayment ;  (/) — ^where 
silver  was  sold  in  hars,  at  a  price  to  he  calculated  according  to  the  number 
of  ounces  of  pure  silver  contained  in  each  bar,  to  be  determined  by  an 
assay  of  the  metal,  and  a  mistake  was  made  by  the  assay  master,  and  the 
plaintiff  in  consequence  thereof  paid  the  defendant  for  a  greater  quantity 
of  silver  than  each  bar  was  found  subsequently  to  contain,  and  the 
action  was  brought  to  recover  the  amount  of  such  overpayment ;  (m) — 
where  the  plaintiff  had  paid  rent  to  the  defendant,  and  it  afterwards  ap- 
peared that  the  defendant  had  no  right  to  receive  such  rent,  and  the 
action  was  brought  to  recover  it  back,  the  title  to  the  land  not  coming 
into  question,  and  not  being  sought  to  be  tried  in  such  action ;  (n) — ^where 
money  had  been  paid  by  the  plaintiff  to  the  defendant  for  the  use  of 
fixtures  in  a  dwelling-house,  which  fixtures  were  found  to  belong  to  the 
landlord  and  not  the  defendant ;  (o)— where  money  was  paid  by  the  plain- 
tiff to  the  defendant  for  the  purchase  of  a  leasehold  estate,  and  it  after- 
wards appeared  that  the  defendant  had  no  title  to  the  lease,  and  the 
plaintiff  was  ejected  from  the  land,  (p) 

Money  improperly  received  and  wrongfully  detained, — If  one  man 
has  obtained  money  from  another  through  the  medium  of  oppression, 
imposition,  extortion,  or  deceit,  such  money  is,  in  contemplation  of  law, 
money  received  for  the  use  of  the  injured  party,  it  is  not  the  money  of 
the  wrong  doer,  he  has  no  right  to  retain  it ;  and  the  law  therefore  implies 
a  promise  from  him  to  return  it  to  the  lawful  owner,  whose  title  to  it 
cannot  be  destroyed  and  annulled  by  the  fraudulent  and  unjust  disposses- 
sion. It  has  been  held,  therefore,  that  the  defendant  is  indebted  to  the 
plaintiff  in  respect  of  "  money  had  and  received  by  the  defendant  for  the 
use  of  the  plaintiff,  and  that  the  law  will  raise  an  implied  promise  of 
payment  in  the  following  cases : — ^where  a  man  having  a  claim  or  lien  to 
a  certain  amount  on  goods  and  securities  in  his  possession,  unlawfully 
refuses  to  give  them  up  without  receiving  more  than  he  is  strictly  entitled 
to  claim,  or  having  no  hen  at  all  upon  them,  wrongfully  refuses  to 
give  them  up  without  being  paid  for  so  doing,  and  the  owner,  in 
order  to  get  the  goods  or  securities,  is  obliged  to  satisfy  and  discharge 
the  extortionate  demand ;  {q) — ^where  a  married  man,  pretending  to  be 

(0  Coxy.PreHtiee,  3  M.&  S.  849.  ceired.     ManhaU  t.  Hopkim,  15  Bast,  813, 

im)  lb.  849,  850.  314.    C/amitee  t.  Mar^aU,  2  C.  &  H.  495. 

(n)  Ntwiomt  t.  Graham,  10  B.   AC.  284,  Deckartns  ▼.  fforwood,  4  M.  &  Sc.  400. 

286.    Monypenny  v.  Brittow,  2  Rubs.  &  Mylne,  (o)  Robituon  t.  AnderUm,  1  Peake,  129. 

117.    The  courts  will  not  suffer  a  title  to  land  (p)  Crippt  v.  Reade,  6  T.  R.  606. 

to  be  tried  in  an  action  for  money  had  and  re>  [q)  Aiuey  ▼.  Beynolds,  2  Str.915.    Shaw  t. 
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single,  marries  a  lady,  and  under  colour  of  such  pretended  marriage,  gets 
possession  of  her  estates,  and  receives  the  rents ;  (r) — where  one  man 
takes  and  wrongfully  sells  the  goods  of  another,  («)  or  exacts  usurious 
and  illegal  payments  from  a  distressed  debtor,  (t)  or  claims  or  receives 
rents  or  money  under  a  false  or  pretended  authority ;  (u)  or  wrongfully 
usurps  the  office  of  another,  and  receives  the  fees  annexed  thereto,  (x) 
or  receives  a  masquerade  ticket  to  be  sold  or  redelivered,  and  refuses  to 
redeliver  it,  the  presumption  being  in  such  a  case  that  he  has  sold  it  and 
received  the  money,  (y)  The  action  upon  such  implied  promise  lies  also 
against  an  agent,  who  wrongfully  demands  and  receives  money  in  the 
name  and  on  behalf  of  his  principal,  although  he  may  have  paid  the 
money  over  to  the  latter;  (z)  or  an  attorney,  who  wrongfully  exacts 
money,  either  on  his  own  account,  or  on  behalf  of  his  client,  as  the  price 
of  the  liberation  of  deeds  or  securities,  unjustly  and  illegally  detained  by 
him  on  behalf  of  such  client ;  (a)  or  a  vestry  clerk,  who  wrongfully  receives 
and  detains,  by  the  direction  of  the  vestry,  burial  fees  which  belong  to 
the  rector ;  (&)  or  a  steward  of  a  manor,  who  demands  and  receives  an 
extravagant  charge,  as  the  condition  of  his  producing  deeds  and  court 
rolls  in  his  custody,  which  the  party  paying  the  money  could  not  do 
without,  and  which  the  steward  ought  to  have  produced  on  tender  of  a 
reasonable  compensation ;  (c)  or  a  broker  in  possession  of  goods  under 
a  distress,  who  demands  and  receives  unauthorised  and  excessive 
charges ;  (jd)  or  a  sheriff  who  exacts  a  larger  fee  than  the  law  allows  for 
executing  the  Queen's  writ ;  (e)  or  a  justice  of  the  peace,  who  exacts  a 
fee  from  a  publican  as  the  condition  of  granting  him  a  license ;  (/)  or  a 
toll  collector,  who  exacts  an  illegal  or  unauthorised  toll ;  (^)  or  an  over- 
seer of  the  poor,  who  levies  money  by  seizing  and  selling  goods  upon  a 
magistrates'  conviction,  which  is  afterwards  quashed ;  (h)   or  a  revenue 


Woodeodk,  9  D.  ft  B.  889,  892.     Wai^/IM  v. 
Newbm,  13  Law  J..  N.  S  (Q.  B.)  260. 

(r)  Hosier  t.  WaUis,  Salk.  28. 

(t)  Foffer  Y.  StewaH,  8  M.  &  S.  202. 

{A  Botanqmet  y.   Jkuhwood,  cited  2  Doug. 

697  b. 

(w)  Heath,  J..  LighUy  ▼.  Clouston^  1  Taunt. 
414.  Bonneil  t.  FouUte,  2  Sid.  4.  Bol>ton  ▼. 
Xaion,  1  T.  R.  62.  Ihtpen  ▼.  Keeling,  4  C.  & 
P.  102. 

{z)  ffoward  t.  Wood,  2  Ler.  245 ;  2  Jon. 
127,  ^.c  Arris  r.  Stuiely,  2  Uod,  2&0.  Holt, 
C.  J.,  Pollard  v.  Gertird^  1  Eaym.  703. 

(v)  Longehamp  y.  Kenny,  1  Doug.  137* 

U)  Snowdon  v.  Dams,  1  Taunt.  859. 

(a)  Smith  y.  Sleap,  12  M.  &  W.  588.  Wake- 
Jield  y.  Newbon,  18  Law  J.,  N.  S.  (Q.  B.)  258~ 


268.  But  8  pexton  who  merely  reeeivet  money 
as  an  agent  or  attorney  is  not  Uable.  St^hene 
T.  Badeoci,  8  B.  &  Ad.  854.    Eovell  y.  Batt, 

5  B.  &  Ad.  504.  The  action  muat  be  brought 
against  the  client  or  the  principal.  Ban^ord  y. 
ShutUevforth,  11  Ad.  &  B.  926. 

{b)  Spry  y.  Emperor,  6  M.  &  W.  689. 

(c)  y.  PigoU,  cited  2  Bsp.  728. 

(dS  ffilU  y.  Street,  2  H.  &  P.  108. 
{eS  Dew  y.  Parsons,  2  B.  &  Aid.  562. 

(f)  Morgan  y.  Palmer,  2  B.  &  C.  729 ;  4  D. 

6  B.  283,  s.  c 

(g)  Lewis  y.  Hammond,  2  B.  &  A.  206. 
Waterhouse  r.  Keen,  4  B.  &  0.  200 ;  6  J>.  ic 
B.  257|  B.  c. 

(h)  FeUham  y.  Terry,  Bull.  N.  P.  181    a.; 
cited  1  T.  R.  887 ;  1  Cowp.  419 
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officer,  who  unlawfully  seizes  goods  as  forfeited,  and  unlawfolly  detains 
them,  and  takes  money  which  he  has  no  right  to  take,  as  the  condition 
of  their  release ;  (h)  or  a  nurse,  who,  upon  the  death  of  a  person  she 
attended,  carried  away  his  money  (t)  or  a  creditor,  who  has  received 
money  as  the  condition  of  his  signing  a  bankrupt's  certificate ;  (k)  or  who 
has  openly  joined  other  creditors  in  executing  a  deed  of  composition  with 
a  debtor  consenting  to  take  a  composition  of  10«.  in  the  pound,  but  has 
privately  stipulated  for  and  accepted  payment  of  the  residue  of  his  debt, 
and  the  action  is  brought  to  recover  back  the  amount  so  paid,  the  pay- 
ment being  fraudulent  and  deceitful  as  regards  the  other  creditors,  who 
executed  the  deed  upon  a  general  understanding  that  they  were  all  to 
stand  on  the  same  footing,  and  that  one  was  not  to  receive  more  than 
the  other.  (/)  The  action  upon  such  implied  promise  lies,  moreover^ 
against  all  persons  who  extort  money  for  doing  what  they  are  by  law 
bound  to  do  without  payment  or  reward,  (m)  and  who  receive  and  have  in 
their  possession  and  wrongfully  detain  the  money  of  another;  (n)  "  for," 
as  it  has  been  justly  observed,  "  no  man  will  venture  to  take,  if  he  knows 
that  he  is  liable  to  refund."  (o) 

Money  received  upon  a  consideration  thai  has  /ailed.-^The  law  raises 
also  an  implied  promise  to  pay  back  money  that  has  been  received  without 
consideration,  or  upon  a  consideration  that  has  failed,  and  an  action  may 
be  maintained  upon  such  implied  promise  to  recover  back  money  paid 
for  an  annuity  which  has  been  set  aside,  or  has  become  void  for  want 
of  registry  or  inrohnent ;  (p)^-also  to  recover  money  paid  to  an  auctioneer 
as  a  deposit  on  the  sale  of  an  estate,  when  the  tide  is  defectivci  and  the 
purehase  consequentiy  cannot  be  completed ;  (g)  or  if  the  estate  does  not 
correspond  with  the  description  given  of  it  in  a  printed  particular ;  (r) 
— also  to  recover  money  received  as  a  consideration  for  a  lease  by  a  person 
who  is  subsequentiy  found  to  have  no  right  or  tide  to  grant  the  lease,  (t) 
or  paid  on  a  conditional  sale  which  has  been  abandoned  or  rescinded,  and 
the  goods  returned ;  (u)  or  on  a  purchase  when  the  thing  contracted  for 


{K)  Irvi/ng  t.  WiUcm,  4  T.  R.  486.  Abinger, 
C.  B.,  AHu  T.  Backhovae,  3  H.  &  W.  645. 

(0  Whip  T.  Tlumat,  Bull.  N.  P.  180  a. ;  and 
cited  1  BujT.  468. 

(ib)  Smith  T.  Bnmley,  Dour.  697  in  Dotis. 
Sieveri  t.  Boswell,  4  Sc.  N.  U.  173. 

(/)  Bradshav  y.  Bradthaw,  9  M.  &  W.  29. 
SmithY.  Cu/,6H.&S.  160. 

(w)  Parker  ▼.  Gt  West,  Bail,,  Co.  7  Sc.  N. 
B.  835, 874. 

(9i)  SeoU  T.  Crawford,  5  Se.  N.  B.  781.  EaU  y. 
Swantea,  18  Law  /.,  N.  S.  (Q.  B.)  107.  RandaU 
Y.BeU,  1  M.  &  8.  722.    EdfMode  y.  Newman, 


2  D.  &  B.  578;  1  B.  &  C.  418,  s.  c  AttUr. 
Thomai,  3  D.  &  B.  492. 

(o)  Janet  y.  Barkley,  2  Doug.  690. 

(p)  Shove  V.  Wd>b,  1  T.  B.  782.  Scwfield 
y.  Oowland,  6  Bast,  241.  Davit  y.  Bryan, 
6  B.  &  G.  656 ;  9  D.  &  B.  726,  s.  c.  Hnggint 
y.  Coaiet,  13  Law  J.,  N.  S.  (Q.  B.)  46. 

(q)  Burrough  y.  Shinnert  5  Buir.  2689. 

(r)  Ante,  p.  116,  notci  (m)  and  (ii). 

(t)  Crippt  y.  Beade,  6  T.  B.  606. 

(u)  ffurtt  y.  Orbeii,  8  Ad.  &  B.  107.  Cakoon 
y.  Bur/ord,  13  Law  J.,  N.  S.  Exch.  265.  Street 
y.£%,2B.&Ad.  462. 
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was  not  delivered ;  (x)  or  money  paid  as  a  preminm  npon  a  policy  of 
insoranoe,  when  the  risk  insured  against  was  not  ran ;  (y)  or  money  paid 
on  a  bill  of  exchange  to  a  person  who  gave  no  consideration  for  the 
bill ;  {z)  or  to  the  promoters  of  a  scheme  or  project,  who  promise  to  carry 
oat  their  plan  for  the  benefit  of  the  subscribers,  but  who  afterwards 
abandon  it  without  their  consent  ;(a)  or  money  paid  to  parish  officers  for 
the  support  of  a  bastard  child,  when  the  child  dies  before  the  money  has 
been  expended ;  {b)  or  to  the  holder  of  a  bill,  or  bank  note,  or  other 
security,  who  has  presented  it  to  the  plaintiff  to  be  discounted,  and  got 
the  money,  and  the  bill  turns  out  to  be  a  forgery,  (c)  The  action  also 
may  be  maintained  to  recover  back  money  received  under  a  special  con- 
tract which  has  been  abandoned  or  rescinded,  or  the  performance  of 
which  has  been  prevented  by  the  wrongful  act  of  the  party  who  has  re- 
ceived and  retains  possession  of  the  money,  (d) 

Money  received  under  an  illegal  contract  where  there  is  a  locus 
PENiTENTiiE,  or  the  parties  do  not  stand  in  pari  delicto. — The  law 
also,  so  long  as  an  illegal  contract  continues  executory,  implies  Irom  the 
person  who  has  received  money  in  furtherance  of  the  execution  of  the 
contract,  a  promise  to  refund  it,  and  an  action  upon  this  implied  promise 
may  be  maintained  against  a  person  who  has  received  money  upon  an 
illegal  insurance  or  wager,  at  any  time  before  the  happening  of  the  event 
which  is  to  decide  the  adventure ;  (tf)— also  against  a  stakeholder  with 
whom  money  has  been  deposited  to  abide  the  event  of  an  illegal  wager, 
who  has  not  paid  over  the  money  to  the  winner,  or  who  pays  it  over  after 
he  has  received  notice  not  to  do  so  from  the  party  who  has  deposited  the 
money  in  his  hands ;  (/)  and  against  parish  officers  who  wrongfully 
receive  money  under  an  illegal  contract,  although  they  have  quitted  office, 
and  handed  over  the  money  received  to  their  successors,  (g) 

The  law  also  implies  a  promise  to  refund  money  had  and  received 
under  an  illegal  contract,  where  the  plaintiff  seeking  to  recover  such 


6c)  Anon.  1  8tr.  407,  Wriffht  r.  Newton,  2 
aM.&B.127. 

(y)  Sttvefuonr.  Snow,  8  Buir.  1240. 
{m)  Cobden  y.  Kmdrick^  4  T.  R.  432. 

(a)  NocktUtY,  Crosby,  5  D.  &  R.  751 ;  8  B. 
&  C.  824, 1,  c.  KempMm  t.  Sa/unden,  4  Bing. 
5 ;  12  Moon,  44,  s.  c. 

(b)  ChappeU  ▼.  PoUs,  2  M.  &  W.  867. 

(c)  Jonei  ▼.  Ryde,  6  Taunt.  488;  1  Manh, 
168,  B.  0.  WiUtinson  t.  Johnston,  8  B.  &  0. 
428;  5D.&R.408,8.c. 

(d)  Towers  t.  BarreU,  1  T.  R.  138.  Otles 
T.  Sdwwrds,  7  T.  R.  180.  The  action  is  not 
maintainable  if  the  contract  ii  open  and  nnre- 


scinded.  Weston  v.  Downes,  Bong.  28  a. ;  and 
it  will  not  lie  to  lecoYer  money  leceiYed  by  tna- 
teei  80  long  aa  the  tnut  remains  open.  Case  t. 
RoberU,  Holt  N.  P.  C.  Edwards  y.  Bates, 
18  Uw  J.,  N.  S.  C.  P.  156, 158. 

(«)  Clark  Y.  Shee,  Cowp.  197.  Tenant  y. 
Eliot,  1  B.  &  P.  8.  Farvur  y.  RusseU,  ib.  296. 
Tappendenr,  iiaiuia^,  2  B.  &  P.  467. 

(/)  Hodson  Y.  TerriU  1  C.  &  H.  797;  8 
Tyr.  929,  a.  c  Robinson  y.  Meams,  6  D.  &  R. 
26.  HasUlow  y.  Jackson,  8  B.  &  C.  221. 
Pickard  y.  Bankes,  13  Ea8t»  20. 

ig)  CkappeU  y.  Poles,  2  H.  &  W.  867. 
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money  does  not  stand  in  pari  delicto  with  the  defendant  from  whom  it 
is  sought  to  be  recovered.  Where  contracts,  for  example,  are  prohibited 
by  statute,  for  the  purpose  of  preventing  one  set  of  men  from  taking  ad- 
vantage of  the  necessities  of  others,  and  money  is  paid  upon  such  con- 
tracts by  one  of  those  whom  the  law  intended  to  protect,  the  party  who 
has  so  paid  his  money  does  not  stand  in  pari  delicto  with  the  person 
who  has  received  it,  and  may  after  the  forbidden  transaction  is  finished, 
and  completed,  bring  an  action  upon  a  promise  implied  by  law  from  the 
person  who  has  got  the  money  to  refund  it.  (A)  An  action  upon  such 
implied  promise  may  be  maintained  to  recover  back  money  privately  paid 
to  a  creditor  to  induce  him  to  sign  a  bankrupt's  certificate,  (»)  or  money 
paid  to  the  indorsee  of  a  bill  of  exchange  originally  given  to  a  creditor 
to  induce  him  to  sign  a  composition  deed,  (Ar)  or  the  excess  of  interest 
exacted  from  the  plaintiff  on  an  usurious  loan  to  him,  (/)  or  money  paid 
to  a  lottery-office  keeper  for  insuring  tickets  contrary  to  the  statute,  (m) 

Of  the  IMPLIED  PROMISE  in  respect  of  an  account  stated. 

If  an  account  has  been  stated  between  several  persons  mutually  inter- 
ested in  the  subject  matter  of  such  account,  the  law  implies  a  promise  or 
undertaking  on  the  part  of  those  against  whom  the  balance  appears,  to 
pay  over  the  amount  of  such  balance  to  the  others,  though  there  be  not 
any  actual  promise  to  that  effect ;  and  any  clear  or  distinct  admission  made 
either  orally  or  in  writing  by  the  defendant  of  a  sum  certain  being  due 
from  him  to  the  plaintiff,  will  support  the  allegation  of  an  "  account 
stated,"  and  raise  an  implied  promise  to  pay  over  to  the  plaintiff  the 
amount  admitted  to  be  due,  (»)  unless  it  can  be  shown  that  the  admission 
was  the  result  of  mistake  and  misapprehension,  and  is  untrue.  An  I  O  U, 
consequently,  being  a  distinct  admission  of  a  sum  due,  is  evidence  of  an 
account  stated,  and  the  law  implies  from  such  an  admission,  a  promise  to 
pay  over  the  amount  mentioned  in  the  document  to  the  person  who  is  in 
possession  of  it.  {p) 


a)  Wm%am»  T  H«U«y,  8  Bast,  878. 

(t)  Zovry  7.  Bfmrditiu.f  2  Doug.  472. 

\k)  Neroi  T.  WaUajot,  3  T.  R.  25.  8mia>.  ▼. 
Ci#.  6  M.  &  S.  165, 166.  AUagw^,  Spaiding, 
4  Bing.  N.  S.  407 ;  6  Scott.  204 

(0  Smith  ▼.  Bromtey,  2  Doug.  697  b. 

(m)  Jaques  v.  Withif,  1  H.  Bl.  65;  2  Bl.  R. 
1078.  Ctarise  ▼.  Slue,  Cowp.  197.  Browning 
T.  Morris,  id.  790.  Claifton  ▼.  Dilly,  4  Taunt 
165.  ThitUewood  t.  Cracrqft,  1  M.  &  S.  502. 
Bee  further  m  to  the  parties  entitled  to  sue  in 
respect  of  money  had  and  receiyed,  post.  eh.  9, 
sec.  2. 


(n)  KnowUt  t.  Mickd,  18  East,  249.  Eicke 
V.  Notes,  Mood.  &  Rob.  859.  Prouting  ▼. 
Hammond,  8  Taunt  688;  Gow,  41.  s.  c.  Ask- 
by  T.  Ashby,  8  M.  &  P.  186.  Porter  v.  Cooper, 
1  C.  M.  &  R.  894-5.  Ikivies  y.  Wlikinson,  10 
Ad.  &E.98.  Highmorty.  Primrose,  5  M.  &  S. 
65.  Whealleyy.  Williams,  1  M.  &  W.  541. 
Ckisman  v  Hawley,  2  Sc.  N.  R.  569.  Purdon 
V.  Purdon,  10  M.  &  W.  562.  Lvhbock  ▼  Tribe, 
8  M.  &  W.  613. 

(o)  Payne  v.  Jenkins,  4  C.  &  P.  324.  Curtis 
▼.  Ricltards,  1  Sc.  N.  S.  165 ;  1  Man.  &  Gr.  46. 
s.  c. 
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The  law 'also  will  imply  a  promise  to  pay  over  money  in  respect  of  an 
account  stated,  when  there  has  been  a  statement  of  accounts  in  the  pre- 
sence of  the  defendant,  and  an  admission  by  the  latter  of  the  balance 
being  against  him,  without  any  specification  or  acknowledgment  of  the 
amount  of  such  balance ;  (p) — also,  where  the  drawer  of  a  bill  over-due 
and  unpaid,  has  promised  to  pay  the  indorsee  and  holder  the  amount  of 
such  bill,  (q)  Also  where  partners  have  come  to  a  settlement  of  accounts, 
which  is  meant  to  be  a  final  settlement  up  to  a  particular  period,  and 
upon  the  face  of  such  accounts  there  is  an  ascertained  balance  admitted 
to  be  due  firom  the  one  partner  to  the  other,  (r) 

(p)  JUffhy  T,  J^ffrys,  7  D.  k  R.  661.    Dixon         (g)  0/«Mr  t.  DovoA,  2  M.  ft  Sob.  280. 
T.  Deveridffe,  2  C.  &r,  109,  (r)  TTmy  t.  jri^MtoiM,  6  M.  &  W.  24. 
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SECTION  I. 

OF  THE   FLAnrriFFS  IN  ACTIONS   UPON   DEEDS. 

Of  the  rule  of  law  that  a  stranger  to  a  deed  inter  partes  cannot  sue 
thereon. — ^It  has  always  been  a  fixed  rale  of  the  common  law^  that  a 
stranger  to  a  deed  inter  partes  cannot  maintam  an  action  upon  the 
deed. 

If  a  deed,  for  example,  was  expressed  to  be  made  between  certain  persons 
named  in  the  premises  of  the  instrument  or  described  therein  as  the  con- 
tracting parties,  those  persons  only  and  their  privies  claiming  through 
ihem  by  blood,  representation,  or  otherwise,  could  take  advantage  of  the 
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deed  by  way  of  action.  It  mattered  not  that  the  deed  was  made  for  the 
exclusive  benefit  of  other  individuals  named  therein,  and  contained 
covenants  with  them  for  the  performance  of  certain  duties,  if  they  had  not 
been  made  parties  to  the  contract,  they  could  not  sue  thereon,  although 
they  might  have  sealed  and  delivered  the  deed  in  common  with  those  who 
were  formally  described  as  the  parties  to  the  instrument,  (a) 

Certain  articles  of  agreement  under  seal,  for  example,  were  made 
''  between  Thomas  Warren,  fiilly  authorized  on  behalf  of  Elizabeth  Oilby 
(the  plaintifiF)  of  the  one  part,  and  Lionel  Copley  (the  defendant)  of  the 
other  part,  in  which  it  was  recited  that  Warren  had  sold  to  the  defendant 
448  sheep,  the  property  of  the  said  Elizabeth  Gilby,  in  consideration 
whereof  the  defendant  had  paid  in  hand  one  shilling  to  the  said  Warren, 
and  did  promise  to  pay  to  the  said  Elizabeth  Oilby,  the  plaintiff,  £210 
for  the  said  448  sheep,  on  the  16th  of  June  next  following,  and  upon 
demurrer,  it  was  held  by  Levinz,  J.,  that  the  action  should  have  been 
brought  by  Warren,  and  that  the  plaintiff,  Elizabeth  Gilby,  not  having 
been  a  party  to  the  deed,  could  not  sue  thereon,  (b) 

An  agreement  under  seal  was  made  between  Bartlett  and  the  defendant 
of  the  one  part,  and  Pitts  of  the  other  part,  wherein  Bartlett  and  the  de- 
fendant promised  and  agreed  with  Pitts,  his  executors  and  administrators, 
that  they  would  pay  him  an  annuity  for  twenty-one  years,  or  in  case  of 
his  death  within  the  term,  unto  and  for  the  use  of  his  child  or  children* 
Pitts  died  within  the  term,  leaving  one  daughter,  who  also  died  within  the 
term  intestate,  and  the  administrator  of  the  daughter  brought  an  action 
on  the  deed  for  the  non-payment  of  the  annuity,  but  it  was  held,  that  he 
could  not  recover,  as  the  contract  on  the  face  of  the  deed  was  with  Pitts, 
his  executors  and  administrators,  and  no  one  else,  and  the  daughter  of 
the  deceased  Pitts  was  no  party  to  the  deed,  nor  privy  thereto,  althoogfa 
on  the  happening  of  a  certain  event,  she  would  take  a  beneficial  interest ; 
that  the  administrator  of  Pitts,  therefore,  was  the  party  in  whom  the  legal 
interest  in  the  contract  was  vested,  and  who  ought  to  have  sued  upon  the 
deed,  and  if  he  had  refused  to  sue,  a  court  of  equity  would  have  compelled 
him  to  lend  Us  name,  and  having  xeoovered  the  arrears  of  the  annuity, 
he  would  be  held  a  trustee  for  the  daughter,  and  would  have  been  bound 
to  pay  over  the  money  to  her  next  of  kin.  (c) 

A  landlord  authorized  his  agent  by  writing,  not  under  seal,  to  execute 
a  lease  on  his  (the  landlord's)  behalf.    An  indenture  of  lease  was  there- 

(a)  Quick   ▼.  Ludbwrrow,  BoBio  rep.  106.  (b)  GV25y  t.  Cbpliy,  8  Ler.  188. 

Windsman  t.  HtUfbard,  id.  58.     IFwMam  ▼.  (e)  Baiford  t.  Stuciey,  5  Moor,  28;  2  B.  ft 

Hawkir,  7U.SiW.es,  B.888,8.c. 
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upon  signed  and  sealed  by  the  agent  in  his  own  name,  but  it  was  expressed 
to  be  made  between  T.  (the  agent,)  for  and  on  behalf  of  B.  (the  land- 
lord,) of  the  one  part,  and  the  tenant  of  the  other  part.  All  the  covenants 
were  made  between  the  tenant  and  the  landlord,  and  the  latter,  therefore, 
brought  his  action  upon  them ;  but  it  was  held,  that  as  the  deed  was 
inter  partes,  and  the  landlord  had  not  been  made  a  party  to  it,  he  could 
not  sue  thereon,  although  the  covenants  were  expressed  to  be  made  with 
him,  and  the  deed  had  been  entered  into  in  his  behalf  and  for  his  express 
benefit,  {d) 

A  deed  was  made  between  J.  and  G.  Drummond  of  the  first  part,  the 
Dowager  Baroness  Southampton,  the  guardian  of  the  plaintiff,  of  the 
second  part,  and  the  defendant  of  the  third,  whereby  certain  premises  were 
demised  by  the  said  J.  and  C.  Drummond,  with  the  assent  of  the  Ba- 
roness, to  the  defendant,  at  a  yearly  rent,  to  be  paid  to  the  plaintiff  and 
the  heirs  male  of  his  body,  and  the  defendant  covenanted  with  the 
plaintiff  and  with  the  said  J.  and  C.  Drammond,  to  pay  the  rent  and  re- 
pair ;  and  it  was  held,  that  the  plaintiff  could  not  join  in  an  action  against 
the  defendant  upon  these  covenants,  as  he  was  no  party  to  the  deed,  {e) 

.  A  deed  of  composition  with  creditors  was  expressed  to  be  made  between 
a  debtor  of  the  first  part,  his  surety  of  the  second  part,  and  the  several 
other  persons  whose  hands  and  seals  were  set  and  subscribed  thereto, 
being  creditors,  of  the  third  part.  The  deed  contained  covenants  with 
the  said  several  creditors,  parties  thereto,  and  to  and  with  their  and  each 
and  every  of  their  partners  in  trade.  Metcalf,  one  of  the  members  of  a 
firm  in  partnership  who  were  creditors,  subscribed  the  deed  in  the  name 
and  firm  of  himself  and  partner,  viz.  *' Farrar  and  Metcalfe"  and  set 
his  seal  thereto ;  and  it  was  held,-  in  an  action  brought  upon  the  deed, 
that  as  Farrar  had  not  affixed  his  own  hand  and  seal  to  the  deed,  so  as  to 
constitute  himself  a  party  according  to  the  terms  of  the  instrmnent,  he 
could  not  join  his  partner  Metcalf  in  suing  thereon.  (/) 

And  where  an  indenture  of  charter  party  was  made  between  the  plain- 
tiffs, owners  of  the  good  ship  called  B.,  whereof  one  Bpbert  Pitman  was 
master,  of  the  one  part,  and  the  defendant  of  the  other  part,  in  which 
indenture  the  defendant  entered  into  covenants  with  the  plaintifb  and 
Pitman  the  master,  and  an  action  was  brought  upon  these  covenants  by 
the  plaintiffs  against  the  defendant,  who  pleaded  a  release  bom  Pitman, 
it  was  held,  that  such  release  could  be  no  bar  to  the  action,  as  Pitman 

((2)  BerhtUy  ▼.  Hardy,  8  D.  &  R.  102 ;  5  B.      718. 
h  0.  855.  CO  MeicaJft  ▼.  Rycrqft,  6  UM  S.  75. 

(«)  Lord  Souihamptim  t.  Brown,  6  B.  &  0. 
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had  not  been  made  a  party  to  tbe  indenture,  and  that  where  an  indenture 
was  reciprocal  between  parlies  on  the  one  side  and  parties  on  the  other 
side,  no  bond,  covenant,  or  grant  could  be  made  to  or  with  any  that  was 
not  a  party  to  the  deed.  (^) 

Deeds  jP«?//.— But  when  a  deed  was  not  made  reciprocal  between  parties 
of  the  one  part,  and  parties  of  the  other  part,  but  was  e3q)ressed  to  be  made 
generally  ''  to  all"  in  the  nature  of  a  deed  poll,  then^  if  any  one  or  more 
persons  contracted  or  covenanted  therein  with  a  stranger,  the  latter  might 
bring  an  action  upon  the  deed  against  the  parties  so  covenanting  and 
contracting,  provided  they  had  duly  sealed  and  executed  the  instrument. (A) 
Thus  where  an  indenture  of  charter  party  began  at  once,  "  This  indenture 
witnesseih  that  Bentley,  master  and  part  owner  of  the  ship  A.,  with  the 
consent  of  Cooker,  the  other  part  owner,  lets  the  ship  to  Child  for  a 
voyage,"  and  Child  then  covenanted  to  pay  Bentley  so  much  as  master, 
and  also  with  Cooker,  to  pay  to  him  800/.,  and  an  action  having  been 
brought  by  Cooker  for  the  300/.,  Child  pleaded  that  only  himself  and 
Bentley  were  the  parties  to,  and  sealed  and  delivered  the  deed,  the  court 
held  on  demurrer,  that  the  deed  was  not  an  indenture  inter  partes,  in 
which  ''  none  that  is  not  party  to  the  deed  can  have  an  action  upon  it ;" 
but  that  the  instrument  was  in  the  nature  of  a  deed  poll,  whereby  those 
named  in,  and  who  sealed  the  deed,  might  covenant  with  other  persons 
strangers  to  the  deed  to  do  several  acts  for  which  every  one  severally 
might  bring  his  action,  (t)  As  in  the  case  of  an  ordinary  bond  or  obliga- 
tion where  *'  fifty  persona  may  be  bound  to  one  who  is  no  party  to  the 
instrument,  and  all  are  liable  to  an  action  at  his  suit**' 

The  portion  of  the  transfer  of  property  act,  which  continued  in  force 
from  the  Xst  of  January  to  the  1  at  of  October,  1 846,  enacts,  that  any  person 
not  being  a  party  to  any  deed  may  take  an  immediate  benefit  under  it  tn  the 
same  manner  as  he  might  under  a  deed  poix,^  and  the  8  and  9  Vict, 
c.  IO64  enacts,  that  after  the  Ist  of  October,  1846,  an  immediate  estate  or 
interesi;  and  the  benefit  of  a  condition  or  covenant  respecting  any  tene- 
ments or  hereditaments  may  be  taken,  although  the  t<iker  thereof  be  not 
named  a  party  to  the  same  indenture. 


(g)  Seudtmore  t.  YandeMUne^  2  Inst  67S ;  dcMtene,  2  Inst.  078. 
2Boll«Ab.  PaiU,F.l,C»>.£lu.66,i.c.  Siorer  (t)  Coohr  ▼.  Chiid,  2  Ley.  74.    Shav  t. 

▼.  Oordtn^  8  M.  &  S.  822.  SkerwM,  1  Or.  729 ;  TeW.  28. 

(k)  RoU  Abr.  Ruti,  22.    SeudamcTe  ▼.  Van- 
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When  there  is  no  formal  commencement  to  a  deed  describing  who  are 
the  parties  to  it,  and  whose  deed  it  is,  it  is  held  to  be  the  deed  of  those 
who  are  named  in  the  instrument  as  contracting  parties,  and  who  put  their 
seals  to  it.  Thus,  where  no  parties  were  mentioned  in  the  commence- 
ment of  the  deed,  but  the  instrument  began  simply,  "  It  is  agreed  that,*' 
&c.,  and  ended  ''  In  witness  whereof  we  have  set  our  hands  and  seals," 
and  the  plaintiff  and  defendant  were  both  named  in  the  deed,  and  had 
both  signed  and  sealed  the  deed  ;  it  was  held,  that  the  signing  and  sealing 
made  them  parties  to  the  instrument,  {k)  But  they  must,  of  course,  be 
named  in  the  body  of  the  deed,  for  no  person  can  maintain  an  action 
upon  a  contract  under  seal,  unless  he  is  named  therein,  (/)  either  by  his 
own  name  or  by  some  acquired  and  well-known  title  or  description,  and 
the  contract  or  covenant  must  in  express  terms  be  made  with  him. 

Of  the  right  of  action  upon  deeds  in  the  case  o/*  trustee  and  cestui- 
QUS  trust. — It  is  a  fixed  rule  of  law,  for  example,  that  the  action  upon  a 
contract  under  seal,  whether  such,  contract  be  a  deed  inter  partes  or  a  deed 
poll,  must  be  brought  by  the  party  with  whom  the  contract  is  in  terms 
made,  and  not  by  the  person  in  whose  behalf  or  for  whose  benefit  it  has 
been  made. 

If,  for  example,  a  man  by  deed  covenants  or  promises  to  pay  a  sum  of 
money  to  A.,  to  the  use  of  B.,  or,  for  the  benefit  of  B.,  B.  cannot  maintain 
an  action  upon  the  instrument,  (m)  Neither,  if  a  covenant  be  made  to 
three  persons  to  pay  money  to  them  to  the  use  of  a  fourth,  can  the 
fourth  person  sue  upon  the  deed,  {n)  The  courts  of  law  recognise  no 
other  interest  but  that  of  the  party  with  whom  the  contract  is  expressed  to 
be  made,  and  they  give  consequently  no  legal  force  or  effect  whatever,  by 
I  way  of  contract,  to  the  words  "  to  the  use  "  or  "  for  the  benefit."  Thus, 
if  a  bond  or  obligation  under  seal  be  expressed  to  be  made  to  A.,  for  the 
payment  of  20/.  a  piece  to  B.  and  C,  neither  of  them  can  sue  for  the 
money,  but  the  action  must  be  brought  in  the  name  of  A.  {o)  And  if  a 
covenant  or  bond  be  made  to  two  or  more  persons  to  pay  money  to  one  of 
them,  the  action  must  be  brought  by  all,  and  he  to  whom  the  money  is 
to  be  paid  cannot  alone  sue  for  it.  ip)  In  these  cases  the  party  to  whose 
use  or  for  whose  benefit  the  contract  has  been  entered  into,  has  a  remedy 
in  equity  against  the  person  with  whom  it  is  expressed  to  be  made.     The 

(h)  NurH  T.  Framton.  1  BAym.  28 ;  1  Salk.  (n)  PetrU  ▼.  Bury,  8  B.  &  C.  S58 ;  5  D.  & 

214,  B.C.  R.  152.     Bai/or<;  y.  iSTfvrlvy,  2  B.  &  B.  888. 

(0  Omn  ▼.  Horn,  1  Salk.  197  ;  Comb.  219,  (o)  Shav  ▼.  Sheruvod,  1  ftt>,  729 ;  YcIt.  28, 

•.  e.  g.  c. ;  8  Lev.  1 40. 

(m)  €ffiey  ▼.  Ward,  1  Lev.  286;  3  Ler.  p.  (p)  Andenon  y.  I^artindale,  1   East,   497 

140,  a.  c.  501.     RoUi  r.  Yntt,  Yelv.  187 
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Oonrt  of  Chancery  deems  the  latter  a  tenstee  for  the  former^  and  will 
compel  him  to  execute  his  trust,  according  to  the  apparent  intention  of 
the  contracting  parties.  Hence,  the  one  is  technically  said  to  have  the 
legal  estate  in  the  contract,  and  the  other  the  equitahle  interest  ( q) 
When^  however,  no  express  promise  or  engagement  is  entered  into  with 
some  person  or  persons  in  particular,  the  case  is  different.  If,  for  ex- 
ample, a  man  by  writing  sealed  and  delivered,  acknowledges  generally  that 
he  has  received  a  particular  sum  of  money  to  the  use  of  A.,  this  makes 
him  a  debtor  to  A.  to  the  amount  specified;  (r) 

A  bill  or  receipt  under  seal  was  couched  in  the  following  terms :  *'  Be- 
ceived  of  A.  40/.  to  the  use  of  B.  and  C.  equally,  to  be  divided  between 
them,  to  be  repaid  at  such  time  as  shall  be  most  to  the  profit  of  B.  and  0. ;" 
and  it  was  held,  that  this  was  an  engagement  with  B.  and  C.  to  pay  the 
money  to  them  whenever  they  required  it,  and  that  B.  and  G.  might  conse- 
quently maintain  an  action  for  the  recovery  of  the  40/.  («)  When,  how- 
ever, the  right  of  action  is  vested  in  one  person,  on  behalf  of  and  for  the 
benefit  of  another,  the  law  will,  in  certain  cases  and  under  certain  circum- 
stances^ permit  the  party  beneficially .  interested,  on  tendering  an  in- 
demnity, to  maintain  an  action  in  the  name  of  the  party  with  whom  the 
contract  is  in  terms  made,  (jt) 

Of  tie  right  of  action  (t/*  covenantees  who  have  omitted  to  execute  the 
DE^D. — ^It  is  not  in  general  necessary  that  those  who  have  been  made 
parties  to  a  deed  tn/^j9ar/^«  should  execute  the  deed,  to  be  enabled  to 
sue  thereon. 

Thus,  where  two  joint  covenantees  sued  upon  an  indenture  to  which 
they  were  both  parties,  but  which  was  executed  by  one  of  them  only,  it 
was  held,  that  the  action  was  maintainable  on  the  ground  that  the  plain- 
tiff who  had  not  executed  was  a  party  to  the  deed,  and  that  the  covenantor 
had  executed  to  him  as  well  as  to  his  co-plaintiff,  {u)  Neither  need  a 
grantee  under  a  deed  execute,  provided  he  has  been  made  a  party  to  the 
deed,  for  the  law  presumes  his  assent  to  the  grant  in  the  absence  of  an 
express  disclaimer,  {x)  Where  real  property,  therefore,  is  conveyed  to 
trustees,  parties  to  a  deed,  it  is  not  necessary  for  them  to  execute,  as  the 
legal  estate  forthwith  vests  in  them,  unless  they  disclaim  the  grant ;  and  if 

(j)  Sduifck  ▼.  AnJOumy,  1  H.  &  S.  p.  575.  Wintefy  5  B.  &  Ad.  96;  post.ch.  11. 
&Ao2ey  T.  Jr«anu,  7  Baat.  153.  («)  Clemtnt  y.  Henley,  2  RoUe    Abr.   22; 

(r)  M<mtao¥4  28  H.  8.      Core  t.   Woody,  Faits  F.  2.     Parke,  J.,  Rote  y.  PouUon,  2  B.  & 

Dyer,  20, 21.     Whotwood  y.  Skaw,  YcIt.  28.  Ad  830. 

(()  Shaw  Y.  Sk£rwood,  1  Or.  729.  (x)  Townton  y.  Tictell,  3  B.  &  Aid.  31,  and 

<i)  Lamb  Y.  Vice,  6  M.  &  W.  472  ;  Chitt.  the  disclaimer  of  a  grant  of  realty  should  be  made 

Afch.  996.    Seholey  y.  Meamt,  7  East,  148.  bYdced.  T.  13,  R.  2.    Fits.  Abr.  Joint-tenancj, 

Hanto%  Y.  Parker,  1  WiU.  257.     Oibton  y.  pL  9. 
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one  of  the  trustees  renounces,  the  whole  property  vests  in  those  who  accept 
the  trust,  (y)  When,  however,  the  execution  of  the  deed  by  one  of  the 
parties  is  necessary  to  create  or  transfer  some  estate  or  interest,  the  creation 
or  transfer  of  which  forms  the  foundation  or  consideration  for  the  covenants 
and  stipulations  contained  in  tlie  deed,  the  party  neglecting  to  execute 
cannot  maintain  an  action  upon  the  covenants ;  as  in  the  case  of  an  inden- 
ture of  lease,  where  the  covenants  are  entered  into  by  the  lessee  with  the 
lessor  in  contemplation  and  in  consideration  of  a  lease,  if  the  lessor  neglects 
to  execute  the  instrument,  so  that  no  lease  is  actually  granted,  he  cannot 
maintain  an  action  upon  the  covenants,  (z)  unless  the  contract  has  been 
carried  into  effect  by  the  actual  entry  of  the  lessee  upon  the  lands,  or  the 
covenantor  has  had  the  full  benefit  of  the  thing  intended  to  be  done,  (a) 


SECTION  n. 

OF   THE   PLAINTIFFS   IN   ACTIONS  UPON   SIMPLE   CONTRACTS. 

• 

The  right  of  action  upon  simple  contracts  not  confined  to  the  parties  to 
such  contracts, — ^The  ancient  rule  orthe  common  law,  which,  in  the  case 
of  contracts  under  seal,  inter  partes,  provides  that  a  person  who  has  not 
been  made  a  party  to  the  contract  shall  not  maintain  an  action  upon  it, 
does  not  extend  to  simple  contracts  in  inter  partes.  Thus,  where 
tutors  dative,  appointed  by  a  Scottish  court  guardians  of  an  infant  heir, 
entered  into  an  agreement  for  a  lease,  which  was  described  to  be  made 
between  the  tutors  dative  of  the  one  part,  and  the  defendant  of  the  other, 
whereby  a  salmon  fishery,  belonging  to  the  infant,  was  demised  by  the 
tutors  dative  to  the  defendant  for  four  years  at  a  certain  rent,  which  the 
defendant  promised  to  pay  to  the  infant,  it  was  held,  that  the  infant  might 
maintain  an  action  in  his  own  name  upon  the  agreement,  to  recover  arrears 
of  rent,  although  he  was  no  party  to  the  contract,  {b) 

Neither  is  the  right  of  action  upon  simple  contracts  confined,  as  in 
deeds,  to  the  person  with  whom  the  contract  is  in  terms  made,  but  the 
person  for  whose  use  or  for  whose  benefit  a  simple  contract  has  been 

(v)  SmaU  ▼.  Marvood,  9  B.  &  C.  800.  (a)  Pittor  r.  Cater,  9  M.  &  W.  816;  ante, 

m  Soprani  ▼.  Siurro,  1  Dan  v.  74.  p.  8. ;  ch.  6,  p.  185. 

YeW.  18,  Com.  dig.  Cot.  F.    Rote  t.  PotUton,  (b)  Carnegie  v.  Waugh,  2  I).  &  R.  277.  FUz- 

2  B.  &  Ad.  881.     CardwU  ▼.  Luoae,  2  M.  &  W.  maurice  y.  Wangh,  8  D.  &  R.  278.    Sujlkaiand 

111 ;  ante,  p.  185.  v.  Ptxttt,  18  Law  J.,  N.  8.,  (Bxch.)  246. 
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entered  into,  may  maintain  an  action  thereon,  although  he  is  no  party  to 
it,  and  although  the  contract  is  not,  in  express  terms,  made  with  him,  but 
with  another  in  his  behalf,  (b)  But  it  is  said,  that ''  a  stranger  to  the 
CONSIDERATION  upou  which  a  simple  contract  is  founded  cannot  maintain 
an  action  upon  the  contract" 

If  the  act  or  service,  for  example,  forming  the  cause  or  consideration  for 
the  promise  to  the  plaintiff  be  done  or  performed  by  some  third  party,  and 
not  by  the  plaintiff  himself,  nor  at  his  instance  and  by  his  procurement,  the 
plaintiff  is  said  to  be  a  stranger  to  the  consideration,  and  he  cannot  main* 
tain  an  action  upon  the  contract.  Thus,  where  one  Price,  being  indebted 
to  the  plaintiff  in  the  sum  of  18/.,  agreed  to  work  for  the  defendant  at 
certain  wages,  and  leave  the  amount  earned  by  him  in  the  defendant  s 
hands,  and  the  defendant,  in  consideration  thereof,  promised  to  pay  to  the 
plaintiff  Price's  debt  to  the  plaintiff,  and  the  work  having  been  performed, 
the  plaintiff  brought  an  action  against  the  defendant  for  the  non-payment 
of  the  money,  and  obtained  a  verdict  for  the  amount,  judgment  was 
arrested  on  the  ground  that  he  was  a  stranger  to  the  consideration,  (c) 

Very  slight  circumstances  are,  however,  sufficient  to  connect  the  consi- 
deration with  the  promise,  so  as  to  enable  the  promisee  to  maintain  an 
action  thereon.  If  the  act  or  service,  for  example,  forming  the  cc^nsidera- 
tion  for  the  defendant's  promise  to  the  plaintiff  has  been  rendered  to  the 
defendant,  at  the  instance  and  request,  and  through  the  instrumentality 
and  procurement  of  the  plaintiff,  it  has  been  held  that  the  consideration 
moves  from  the  plaintiff  so  as  to  enable  him  to  maintain  an  action  upon  the 
promise,  (d) 

A  parishioner  having  been  excommunicated,  on  the  prosecution  of  the 
churchwardens,  for  non-payment  of  a  church  rate,  promised  the  church- 
wardens to  pay  them  a  certain  sum  in  consideration  of  an  absolution  from 
the  sentence  of  excommunication,  to  be  granted  him  by  the  bishop,  and  it 
was  held,  in  an  action  brought  by  the  churchwardens  for  a  breach  of  the 
promise,  that  the  circumstance  of  the  absolution  having  been  granted  by 
the  bishop  at  the  instance  and  request  of  the  churchwardens,  and  by  reason 
of  the  promise  to  pay  them  the  money,  was  an  answer  to  the  objection  that 
the  consideration  did  not  move  from  them,  but  from  the  bishop,  (e) 

(5)  Sharpest  caae,  Latch.  272,  Poph.  81 ;  8  ▼.  001, 6  Ad.  &  B.  564;  1  N.  &  P.  588,  b.  c. 
do.    77.       Howard  t.  Avpnimi,  Litt   85.  (d)  SadUr  t.  Payne,  Say.  23,  24.    UutU  t. 

Holt,  J.,  Yard  t.  Bland,  1  Baym.  368 ;  1  Salk.  B<3lU,  Dyer,  272  a.     LampUigh  t.  BrailhwaiU, 

116,  ■•  e.    JSvant  r.  Marlett,  1  Baym.  271.  1  Smith,  67 ;  Hob.  105.     Tounuend  y.  Munt, 

{c)  Price  y.  BatUm,  4  B.  &  Ad.  434.    1  N.  do.  Gar.  408.      Denman,  C.  J.,  Eastwood  y. 

k  M.  808,  8.  c.    Crow  y.  /Zo^erf,  1  Str.  592.  Eenyon,  11  Ad.  &  B.  452. 
Bourne  r.  Mason,  1  Ventr.  6;  2  Kcb.  457,  a.  c.  (  e)  Curtis  v.  CoUingwood,  1  Ventr.  297 ;  2 

Tailw  y.  Walton,  4  M.  &  E.  259.     TonUinswt  Ley.  119,  i.  c. ;  3  Keb.  435. 
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The  consideration  may  be  said,  indeed,  to  draw  after  it  the  promise,  so 
that  the  promise,  to  whomsoever  in  fact  made,  shall  follow  the  consideration,    ^ 
and  be  deemed,  in  constmction  and  contemplation  of  law,  to  be  made  to 
the  party  from  whom  the  consideration  moves.  (/) 

The  defendant  in  an  action  of  assumpsit  had  promised  the  &ther  of  the 
plaintiff,  that  if  the  plaintiff  would  marry  the  defendant  s  daughter,  he,  the 
defendant,  would  pay  to  the  plaintiff  the  sum  of  20/.  The  marriage  was 
celebrated,  and  the  plaintiff  brought  his  action  to  recover  the  20/.,  when  it 
was  objected  that  the  promise  was  not  made  to  him,  but  to  his /other,  but 
the  court  held  that  the  action  was  properly  brought  by  the  son,  who  had 
performed  the  meritorious  act  forming  the  consideration  for  the  promise, 
and  was  to  have  the  benefit  of  the  promise.  (^) 

An  action  was  brought  upon  a  guarantee  which  had  been  given  by  the 
defendant  to  the  plaintiff,  and  was  to  the  following  effect :— "  To  Mr.  John 
Garrett ;  Sir,  I  understand  firom  Mr.  Gibbons  that  you  had  the  goodness 
to  consent  to  advance  550/.  &c.  upon  my  assurance,  which  I  hereby  give, 
that  provision  shall  be  made  for  rqiaying  you  this  sum,  &c."  At  the  trial 
it  appeared,  that  the  plaintiff  was  a  partner  with  two  other  persons  in  a 
banking  house,  and  that  the  firm  had  advanced  the  money,  whereupon  the 
court  said  to  the  plaintiff,  '^  You  did  not  make  the  advance,  and  cannot 
maintain  the  action.'*  And  then  another  action  was  brought  upon  the 
guarantee,  in  the  name  of  the  firm,  when  it  was  holden  that  they  were  the 
proper  parties  to  sue  upon  the  contract,  as  the  consideration  moved  &om 
them,  although  the  promise  was  made  to  the  one  partner  only,  {h) 

If  there  is  a  benefit  to  the  defendant ,  and  a  loss  to  the  plaintiff , 
consequential  upon,  and  directly  resulting  from,  the  defendant's  promise  in 
behalf  of  the  plaintiff,  there  is  a  sufficient  cause  or  consideration  moving 
from  the  plaintiff  to  enable  the  latter  to  maintain  an  action  upon  the 
promise  to  recover  compensation,  (t) 

Sir  Edward  Poole  was  about  to  cut  down  1,000/.  worth  of  timber  growing 
on  his  estate,  for  the  purpose  of  portioning  his  daughter  Grisel,  when  the 
eldest  son  and  heir  promised  Sir  £dward,  that  if  he  would  forbear  to  fell 
the  timber,  he,  the  son,  would  pay  his  sister  Grisel  1,000/.  Sir  Edward, 
confiding  in  his  son's  promise,  allowed  the  timber  to  stand,  and  after  his 
death,  the  land  with  the  timber  growing  thereon,  descended  to  the  son, 
who  then  refused  to  fulfil  his  promise.     The  daughter  and  her  husband 

(/)  Mmriyn  v.   Hind,  Cowp.   487 ;  Doug.  (h)  OarrtU  t.  Ba%dtey,  8  B.  &  0.  462;  6  D. 

142,  8.  c.    Sadler  r.  Payne,  Say.  23,  24 ;  and  &  B.  810 ;  4  B.  &  C.  664 ;  7  D.  &  R.  144,  a.  e. 

aee  pott,  ch.  9,  sec  2.  <»)  Cowp.  294.  Best,  0.  J.,Morley  v.  BooiMhy, 

(g)  Provender  t.  Wood,  Het.  30.  3  Bing.  118;  10  Moore,  895,  s.  c. 
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brought  an  action  against  bim,  and  obtained  a  verdict,  when  it  was  objected, 
in  arrest  of  judgment,  that  the  promise  was  made  to  Sir  Edward,  the  father, 
and  not  to  the  daughter,  that  the  consideration  did  not  arise  from  the 
latter,  and  that  the  action  ought  to  have  been  brought  by  the  executor  of 
the  deceased  Sir  Edward ;  but  judgment  was  given  for  the  plaintiffs,  for 
the  son  had  the  benefit  of  having  the  timber,  and  the  daughter  had  lost 
her  portion  by  reason  of  the  brother  s  promise,  {k) 

Bookwood  having  issue  three  sons,  was  about  to  charge  his  lauds  with 
40/.  per  annum  to  each  of  his  youngest  sons  for  their  lives ;  but  the  eldest 
son  desired  him  not  to  charge  the  land,  and  promised  to  pay  the  younger 
sons  duly  the  40/.,  and  Bookwood,  confiding  in  this  promise,  neglected  to 
make  the  provision  he  had  intended  for  his  younger  children  out  of  the 
land.  After  his  death,  the  eldest  son  refused  to  fulfil  his  promise,  and  the 
two  younger  sons  brought  an  action  for  the  recovery  of  the  money,  and 
''  the  whole  court  held  clearly"  that  the  action  was  well  brought,  and  that 
it  was  a  good  consideration,  for  the  defendant  s  land  would  have  been 
charged  with  the  rents  but  for  his  promise  to  pay  the  money  to  the 
plaintiffs.  (/) 

It  has  been  held,  also,  that  the  near  relationship  of  parent  and  child 
extaids  to  the  child  an  interest  in  a  consideration  and  contract  entered  into 
by  the  parent  in  its  behalf  and  for  its  benefit,  that  the  parent  may  be 
considered  as  the  mere  agent  of  the  child  in  whose  behalf  and  for  whose 
benefit  the  contract  is  made,  and  that  the  latter  may,  consequently,  main- 
tain an  action  upon  it.  ''  There  is,"  saith  Scroggs,  G.  J.,  ''  such  apparent 
consideration  of  affection  from  the  father  to  his  children,  for  whom  nature 
obliges  him  to  provide,  and  such  a  nearness  of  relationship  between  them, 
that  the  consideration  and  promise  to  the  father  may  well  extend  to  the 
children.*' (m)  If  a  man  should  say,  *'  Give  me  a  horse,  and  I  will  give 
your  son  10/.,  the  son  may  bring  the  action,  because  the  gift  was  upon 
consideration  of  a  profit  to  the  son."  Thus,  where  the  defendant  promised 
the  father,  that  if  die  father  would  surrender  a  copyhold  to  the  defendant, 
the  defendant  would  pay  the  daughter  20/.,  and  the  daughter  brought  her 
action  upon  this  promise,  it  was  held  maintainable,  and  that  she  was 
entitled  to  recover  the  money  (n)  So,  where  the  defendant  promised  a 
physician,  that  if  he  succeeded  in  effecting  a  particular  cure,  he,  the 

(h)  DuUon  T.  Poole,  2  Ler.  210;   1  Vent  (/)  Rooheood's  caae,  I  Croke,  164. 

ai8,  384;  T.  Jones,  102;  affirmed  in  error  in  (m)    2  Ley.  p.  211.     "Where  a  promise  is 

the  Bxcheqner  Chamber,  T.  fiaym.  802.    "  It  is  made  to  the  fnUAert  ^  the  benefit  of  the  son,  the 

difficult  to  conceive,^'  said  Lord  Mansfield,  **  how  son  may  bring  the  action."    Hardr.  321. 

a  donbt  could  be  entertained  in  the  case  of  l>uUon  («)  Th/onMs  v. ,  Styles,  461. 

V.  PooUr    Doug,  145 ;  Gowp.  443. 
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defendant,  would  give  a  certain  snm  of  money  to  the  physician's  daughter, 
and  the  daughter  brought  the  action,  it  was  adjudged  maintainable,  "/or 
the  nearness  of  the  relation  gives  the  daughter  the  benefit  of  the  oonsidera* 
tion  performed  by  the  father."  (o) 

The  plaintiff  in  his  declaration  alleged  that  an  agreement  had  been 
entered  into  between  him  and  the  defendant  for  the  marriage  of  the  plain* 
tiff  8  son  with  Constance,  the  defendant  s  kinswoman,  and  that  the  de- 
fendant, in  consideration  that  the  plaintiff  would  settle  an  estate  upon  the 
said  Constance,  for  her  jointure,  promised  the  plaintiff  to  give  the  plain- 
tiff's son  200/.,  in  marriage  with  the  said  Constance,  and  then  averred 
that  the  marriage  had  been  celebrated,  and  that  the  plaintiff  had  assured 
the  lands,  and  that  the  defendant  had  neglected  to  pay  the  200/.  After 
a  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment  that  the 
action  ought  not  to  have  been  brought  by  the  father,  but  by  the  son,  for 
whose  benefit  the  contract  had  been  entered  into,  and  who  was  to  have 
the  advantage  thereof;  and  of  this  opinion  was  the  court,  and  judgment 
was  given  for  the  defendant  {p)  A  contrary  doctrine,  however,  was  laid 
down  in  Pine  v.  Notris ;  (q)  but  that  decision  has  met  with  disproval, 
and  has  been  overruled,  (r)  In  another  case  it  was  held  that  either  the 
parent  or  the  child  might  maintain  the  action.  The  plaintiff  there  sued 
as  the  administratrix  of  the  promisee  who  died  intestate,  and  declared 
that  upon  an  intended  marriage  between  the  intestate's  daughter  and  the 
defendant's  son,  it  was  agreed  that  the  intestate  should  give  a  portion 
of  50/.  with  his  daughter  to  the  defendant's  son,  and  that  if  the  daughter 
survived  the  son,  the  defendant  should  pay  her  100/.  after  his  death,  and 
the  declaration  then  alleged  mutual  promises  between  the  intestate  and  the 
defendant  to  perform  the  agreement,  and  went  on  to  show  that  the  mar- 
riage was  solemnized,  and  that  the  intestate  paid  50/.,  and  died,  and  that 
then  the  son  died,  and  assigned,  as  a  breach  of  the  defendant's  promise,  the 
non-payment  of  the  100/.  After  verdict  for  the  plaintiff,  it  was  moved 
in  arrest  of  judgment  that  the  action  should  have  been  brought  by  the 
daughter;  but  judgment  was  given  for  the  plaintiff  for  the  consideration 
moved  firom  the  intestate,  and  the  promise  was  made  to  him,  yet  it  was 
agreed  that  the  action  might  have  been  brought  by  the  daughter,  (s) 
The  more  correct  principle  would  appear  to  be  that  the  action  should  be 
brought  by  the  party  who  has  sustained  the  damage  by  reason  of  the 


(o)  Cited  in  Bourne  ▼.  Mat<m,  1  Ventr.  6.  (r)  JMUUm  ▼.  Poole,  Jones  T.  108 ;  T.  lHjnn. 

(p)  Level  r.  Mawi,  Cro.  Blis.  619,  652 ;  Het  808  ;  2  Ley.  212. 

176,  8.  c.    Ratnerr.  Morixmer,  BrownL  40.  («)  BetfeUd  t.  CoUard,  Meju.  1.     Belt  v. 

(q)  Cited  2  Lev.  211.  Chaplain,  HaidiM,  821. 
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non-performance  of  the  contract ;  for  if,  as  it  was  held  in  the  last  case, 
the  damages  when  recovered  would  be  assets  in  the  hand  of  the  admini- 
stratrix to  be  administered,  the  daughter,  in  whose  behalf  and  for  whose 
advancement  the  contract  was  entered  into,  and  who  sustained  the  damage 
by  reason  of  its  non-performance,  might  be  deprived  of  all  the  benefit 
she  was  intended  to  take  under  it,  as  the  recovery  of  the  administratriK 
would  of  course  bar  her  right  of  action  in  respect  thereof. 

The  person  who  has  sustained  the  injury  is  the  party  justly  entitled 
to  look  for  compensation. 

In  an  action  of  assumpsit,  the  plaintiff  in  his  declaration  alleged  that 
the  defendant  8  son  having  assaulted  the  plaintiff,  the  plaintiff  went  to  a 
justice  of  the  peace  to  make  a  complaint,  and  procure  a  warrant  to  bind 
over  the  defendant's  son  to  keep  the  peace,  that  the  defendant,  in 
consideration  that  the  plaintiff  would  desist  firom  his  complaint,  promised 
the  plaintiff  that  the  defendant's  son  should  keep  the  peace  against  the 
plaintiff,  and  also  against  the  plaintiff's  son,  and  the  declaration  then 
alleged  that  the  plaintiff,  confiding  in  the  defendant's  promise,  desisted 
from  his  complaint,  notwithstanding  which  the  defendant's  son  afterwards 
assaulted  the  plaintiff's  son.  After  verdict  for  the  plaintiff,  it  was  alleged 
in  arrest  of  judgment  that  the  father  had  not  sustained  the  slightest 
damage  by  the  battery  of  the  son,  and  that  the  action  did  not  lie  for 
him,  and  of  this  opinion  was  the  court;  and  they  accordingly  gave  judg- 
ment for  the  defendant,  (t)  Afterwards  the  son  brought  an  action  upon 
the  promise  so  made  to  his  father,  and  "  all  the  court  resolved"  that  the 
action  was  well  brought,  (u) 

The  uncle  and  guardian  of  an  infant  delivered  12/.  to  J.  S.  to  educate 
the  infant,  and  in  consideration  of  this  J.  S.  promised  to  educate  the 
in£EUit,  and  to  pay  to  the  infant  12/.  when  he  came  of  age;  and  it  was  held 
that  the  latter  was  the  proper  party  to  maintain  an  action  for  the  non- 
payment of  the  12/.  (x) 

Id  these  cases  the  promise,  though  in  fact  made  to  a  third  party,  is  in 
point  of  law  made  to  the  plaintiff  himself,  and  should  be  declared  upon 
according  to  its  legal  effect,  as  a  direct  promise  to  him,  as  in  the  case 
of  promises,  made  to  the  wife  or  to  the  agent,  which  are  declared  upon 
as  direct  promises  to  the  husband  or  the  principal,  (y)  "  If  a  promise," 
says  Eyre,  G.  J.,  "  be  made  to  a  A.  for  the  benefit  of  B.,  and  an  action 

(i)  lUppon  r.  Norton,  1  Oro.  S49.  pi.  8 ;  Style,  818 ;  StUe,  269. 

lu)  W  AIAU  Rippon  V.  Nwton,  1  Cro.  881 ;  (y)  Tatam^t  caie,  died  in    Bqfeild  r.  Col- 

TeiT.  1, 1,  c.  lord,  Aleyn,  1.    AnienUin  t.  Clarke^  4  T.  B. 

(r)  OdKam  r.  Bateman,  Rolle  Abr.  1,  81,  Z.  618.    Arnold  v.  Revoult,  4  Moore,  66. 
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be  brought  by  B.,  the  promise  must  be  laid  as  having  been  made  to  B., 
and  the  promise  actually  made  to  A.  must  be  given  in  evidence  to  support 
the  declaration."  (z) 

Bankers  and  depositaries  of  money. — ^In  all  actions  for  money  had 
and  received,  very  slight  circumstances  will  satisfy  the  doctrine  that  the 
consideration  upon  which  the  contract  or  promise  is  founded,  must  move 
firom  the  plaintiff.  If  money  is  sent  to  a  banker  for  the  payment  of 
certain  debts,  the  consideration  for  a  promise  by  the  banker  to  pay  over 
the  money,  pursuant  to  the  directions  he  has  received,  is  said  to  move 
from  the  creditor,  whose  particular  debt  is  to  be  paid,  and  who  is  the 
object  of  tixe  remittance ;  that  the  debtor  may  be  considered  the  agent  of 
creditor,  and  the  money  paid  indirectiy  to  the  banker  by  the  latter. 

In  an  action  for  money  had  and  received,  it  appeared  that  Wood, 
being  indebted  to  the  plaintiff,  remitted  to  the  defendant  1 00/.  to  pay  to 
the  plaintiff,  and  the  defendant  afterwards  promised  the  plaintiff  to  pay 
him  the  100/.  After  verdict  for  the  plaintiff,  an  application  was  made 
tot  a  new  trial,  on  the  ground  that  there  was  no  consideration  moving  from 
the  plaintiff  to  support  the  defendant's  promise  to  pay  him  the  money ; 
but  it  was  held  that  the  consideration  did  move  indirectiy  from  the  plain- 
tiff, and  consequentiy  that  he  was  entitied  to  maintain  his  action,  (a)  But 
in  all  cases  where  money  is  sent  to  one  person  to  be  paid  by  him  to 
another,  to  enable  the  person  who  is  the  object  of  tiie  remittance  to  main- 
tain an  action  against  the  remittee,  to  recover  the  amount  transmitted  to 
him,  there  must  be  an  express  promise  or  assent  on  the  part  of  the  latter  to 
pay  over  the  money  to  the  former  or  hold  it  to  his  use,  inasmuch  as  the  mandate 
is  revocable,  so  long  as  no  such  assent,  promise,  or  engagement,  has  been 
given  or  entered  into.(i)  When,  however,  the  assent  has  been  given,  and  the 
attommeiKt  made,  the  order  to  pay  the  money,  if  founded  upon  a  precedent 
debt  or  other  good  consideration,  becomes  ixrevocable,(r)  the  creditor  looks 
no  longer  to  the  security  of  his  original  debtor,  but  relies  on  the  assent  of  the 
remittee,  which  cannot  be  retracted,  and  is  entitied,  as  we  have  seen,  tomain- 


(fi)  Fdfmdktr*t  Companif  ▼.  Davis,  1  B.  & 
P.  103.  "  In  LegaCt  case,  however,  the  plain- 
tiff dedand  upon  a  promise  made  to  the  plain- 
tiff's attornej  on  behalf  of  the  plaintiff/'  and  not 
on  a  direct  promise  to  the  plaintiff  himself;  and 
the  oourt  held  Aat  it  was  good  "  either  one  way 
or  the  other."  Latch,  206;  Bee  also  BtU  ▼. 
Chaplain,  Hardr.  821. 

(i)  LiUyy.  Hayt,  1  N.  &  P.  26;  5  Ad.  & 
B.  548,  B.  c. 

(b)  WiUiams  ▼.  BversU,  14  Bast,  596. 
Fisher  t.  MUUr,  7  Moore,  587-  Baron  ▼. 
Ifusband,  4  B.  &  Ad.  611.    HameU  t.  BaM,  5 


B.  &  Ad.  504  ;  2  N.  &  M.  881,  s.  c  Stewart 
T.  Fry,  7  Taunt  389.     Wedlaie  t.  Hurley,  1 

C.  &J.88.  Uoyd  r.  Wilson,  9S0,  B.  c  Grant 
T.  Austen,  8  Price,  58.  Vales  ▼.  Bell,  8  B.  & 
A.  648.  Gilbert  t.  Ruddeard,  8  Dyer,  272  a., 
n.  82.  Hodgson  y.  Anderson,  8  B.  &  0.  842 ; 
5  B.  &  B.  744,  8.  c.  Disbome  r.  Denabie,  1 
Bolle  Abr.,  p.  80,  81,  Z.  pL  5. 

(e)  Winter  t.  Foweraeres,  2  Boll.  Bep.  89, 
40.  Boberison  ▼.  FamnUeroy,  8  Meore,  10. 
Attin  T.  Barwiek,  1  Str.  165.  Walter  v. 
iioferoK,  9M.&W.4n. 
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tain  an  action  against  him  for  the  amoont  rooeiyed.  ^'  Where  Bioney  is 
paid  by  A.  into  the  hands  of  B.^  to  remain  at  the  di^osal  of  0.,  the  right 
to  that  money  oontiiuies  in  A.  ontil  B.  ^ivea  and  G.  takes  credit  fxx  it, 
or  B.  actually  pays  it  to  G. ;  up  to  this  period  B.  is  the  agent  of  A.  only ; 
and  A«  may  oouniermand  the  authority  to  make  the  paym^it  in  tiiesame 
manner  as  a  person  who  sends  another  to  pay  money,  may  stop  him  before 
he  amves  at  the  place  where  it  is  to  be  paid,  and  retjuire  him  to  deliTer 
it  back."  (d)  And  if  Ibe  amount  transmitted  be  a  mere  voluntary  gift 
or  donation,  founded  upon  no  precedent  consideration,  debt,  or  duty,  the 
authority  may  be  revoked  at  any  time  before  the  money  is  actually  paid 
over  by  the  remittee,  {e)  just  as  money  when  paid  by  mistake  to  an  agent, 
and  placed  by  him  to  the  account  of  his  principal,  but  not  paid  over,  may 
be  recovered  back  by  the  party  who  has  inadvertently  transmitted  it  (/) 
Subject  to  these  qualifications,  some  of  the  old  cases  in  Bolle's  Abridg- 
ment, where  it  has  been  holden  that  if  20/.  be  delivered  to  B.  to  pay  over 
to  G.,  G.  can  maintain  an  action  against  B.  to  recover  this  money,  or  that 
when  goods  are  given  by  A.  to  B.,  under  an  agreement  that  B.  shall  pay 
20/.  to  G.,  that  becomes  a  debt  due  to  G.,  may  still  be  considered  good 
law.  {g) 

Warehousemen^  wharfingers,  and  bailees  of  goods,  stand  in  the  same 
sitaation  as  bankers  and  depositaries  of  money,  and  when  they  have  ac- 
oqpted  a  delivery  order,  presented  to  them  by  a  purchaser,  they  become,  as 
we  have  before  seen,  {h)  the  bailees  of  the  party  mentioned  in  such  order, 
and  are  liable  to  him  upon  their  promise  to  hold  the  goods  on  his  account 
and  ait  his  disposal.  *'  If  the  intention  of  the  parties  to  pass  the  pro- 
perty, whether  absolute  or  special  in  certain  ascertained  chattels  is  esta- 
bliahed,  and  they  arepkoedin  the  hands  of  a  depositary,  no  matter  whether 
such  depositary  be  a  common  carrier  or  shipmaster,  employed  by  the  con- 
signor or  a  third  person,  and  ihe  chattels  are  so  pku^ed  on  account  of 
the  person  who  is  to  have  tliat  property,  and  the  depositary  assents ;  it 
is  enough  :  and  it  matters  not  by  what  documents  this  is  effected."  <«) 

Carriers. — ^The  action  against  a  carrier  for  the  loss  of  goods  entrusted 
to  him  for  conveyance  should,  in  the  absence  of  an  express  contract  for 


(it)  Best,  G.  J.,  G%bi(m>  t.  MinM,  9  Jfooie,  lEuint  657.     £(2«ran2r  ▼.  Boddm^,  id.  815. 

36.     TurhtrtfUU  ▼.  Porier,  Dyer,  49  a.,  n.  (10.)  {g)  Stariie  t.  Mylne,  1  E.  Abr.  p.  82,  pi.  18. 

WheaUy  y.  Low,  Clro.  Jac.  668.  JHtbane  r.  Denabu,  ib.  p.  80, 81,  Z.,  pL  5. 

(e)  LyU  ▼.  Pmy,  Dyer,  i9  »,  b.  p.  7.  Taylor  (A)  Ante,  p.  64—66. 

T.  Xeiuiey,  9  East,  54.  (t)  Parke,  B.,  Bryajnt  t.  Nix,  4  H.  «  W. 

(/)  BvUer  y.  Harmon,  Cowp.  565.     Oox  y.  791. 
Prwtke,  8  M.  &  S.  844.    PeU>  y.  BUada,  5 
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the  carriage  of  tihem,  be  brought  by  the  owner  of  the  goods,  for  with  him, 
as  the  party  damnified,  is  the  implied  contract  for  their  safe  conveyance 
deemed  to  be  made.  (X)  When  goods  are  delivered  to  a  carrier  in  execu- 
tion of  a  contract  of  sale,  for  the  purpose  of  transmission  to  an  intended 
purchaser,  and  no  express  contract,  founded  upon  a  pecuniary  considera- 
tion, moving  from  the  consignor,  has  been  entered  into  between  the 
carrier  and  the  consignor  for  the  carriage  of  them,  the  law  raises  an 
implied  promise  for  their  safe  conveyance  in  favour  of  the  party  in  whom 
the  right  of  property  in  the  goods  is  at  the  time  vested.  If  the  right  of 
property  and  the  risk  of  loss  have  by  the  previous  contract  of  purchase 
and  sale  passed  to  the  consignee,  (/)  l^e  latter  is  of  course  the  only  party 
entitled  to  sue  the  carrier  for  an  injury  to  the  goods,  whether  such  carrier  be 
a  carrier  by  land,  or  a  carrier  by  water,  and  whether  he  be  named  by  the 
purchaser  or  chosen  by  the  vendor,  (m) 

If,  on  the  other  hand,  from  fraud  or  non-compliance  with  the  requisites 
of  the  Statute  of  Frauds,  no  actual  sale  has  taken  place,  so  as  to  transfer 
the  right  of  property  and  the  risk  of  loss  from  the  consignor  to  the  con- 
signee, the  consignor  is,  of  course,  the  proper  party  to  maintain  the 
action.  Thus,  where  the  consignor  had  delivered  goods  to  a  carrier  in 
obedience  to  a  fictitious  order,  which  professed  to  come  from  a  well-known 
tradesman  of  respectability,  but  had  in  reality  been  sent  by  a  swindler,  it 
was  held,  that  as  no  bond  Jide  sale  had  taken  place,  the  consignor  had 
not  been  divested  of  his  property  in  the  goods,  and  that*  he  was  therefore 
the  proper  party  to  sue  the  carrier  for  a  neglect  of  duty  in  delivering 
them  to  the  swindler,  who  applied  for  them  at  the  carrier's  office,  instead 
of  delivering  them  at  the  residence  of  the  tradesman  to  whom  they  were 
addressed.  (»)  So,  if  a  tradesman  merely  sends  goods  for  approval  to 
a  particular  customer,  or  on  terms  of  "  sale  or  return,"  or  sends  goods-  of 
the  value  of  10/.  and  upwards,  pursuant  to  an  oral  order  or  an  oral  con- 
tract of  sale,  to  a  person  who  has  not  given  ''  earnest "  or  made  a  part 
payment,  or  accepted  any  part  of  the  goods,  and  the  contract  is  void  by 
reason  of  non-compliance  with  the  provisions  of  the  Statute  of  Frauds, 
then,  as  there  has  been  no  actual  sale,  so  as  to  transfer  the  right  of  pro- 


{i)  SargmU  v.  M&rrit,  8  B.  &  Aid.  277.  B.  &P.  584.    Brownr,  Hodff»on,2Camph.  ^5. 

BnuuU  T.  BovfOnf,  2  B.  &  Ad.  988.  JSTtn^  y.  Merediih,  ib.  869.    Frojfano  y.  Long, 

(/)  RuAardton  y.  Dunn,  2  Ad.  &  B.  N.  8.  4  B.  &  C.  219. 

224  ;  1  G.  &  D.  417.    Ante,  ch.  8.  (^n)  Duff  y.  Budd,  6  Moore,  469 ;  lee  alio 

(m)  VaU  y.  Bale,  I  Cowp.  294.    Coze  y.  Stephenson  y.  HaH,  I  H.  &  F.  857 ;  4  Bing. 

Harden,  4  Eait,  217.    Dawes  y.  Fed,  8  Bsp.  476,  s.  c. 
12 ;  8  T.  &.,  882,  b.c.    DuOon  y.  Solomonson,Z 
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perty  and  the  risk  of  loss  to  the  consignee^  the  consignor  is  the  party  to 
sae  the  carrier,  (p) 

Bat  when  a  special  contract  has  been  entered  into  between  the  carrier 
and  die  consignor,  whereby  the  carrier,  in  consideration  of  a  sum  of  money 
paid  or  agreed  to  be  paid  by  the  consignor,  as  the  price  of  the  carriage  of 
goods,  agrees  with  him  to  convey  them  to  the  consignee,  it  is  no  answer 
to  an  action,  brought  by  the  consignor  against  the  carrier,  upon  such 
special  contract,  to  say  that  he  is  not  the  owner  of  the  goods.  In  such  a 
case  the  action  may  be  brought  either  by  the  consignor  with  whom  the 
express  engagement  was  made,  or  by  the  consignee  as  the  owner  of  the 
goods  in  whose  behalf  it  was  made,  (p)  Thus,  where  the  plaintiff,  the 
consignor,  having  received  goods  from  Amsterdam,  to  be  transmitted  to 
the  consignee  in  Surinam,  shipped  them  on  board  the  defendant's  vessel 
upon  a  bill  of  lading  which  stated  that  the  goods  were  shipped  by  the 
plaintiff,  that  they  were  to  be  delivered  in  Surinam  to  the  consignee  or  his 
assigns,  and  that  the  freight  was  paid  by  the  plaintiff  in  London ;  it  was 
held  by  Lord  Ellenl)orough,  that  the  defendant,  after  having  signed  such 
a  bill  of  lading,  could  not  bring  the  ownership  of  the  goods  into  question. 
The  consideration  upon  which  the  contract  was  founded  moved  from  the 
plaintiff:  the  undertaking  was  made  to  him,  and  he  was  therefore  entitled 
to  maintain  the  action  to  recover  the  value  of  the  goods,  and  would  hold 
the  sum  recovered,  as  a  trustee  for  the  real  owner,  (g)  So,  where  a 
laundress  residing  at  Hammersmith  was  in  the  habit  of  employing  a 
carrier  to  convey  linen  from  Hammersmith  to  the  residence  of  the  con- 
signee at  London,  and  the  carrier  was  paid  by  the  laundress  ;  it  was  held, 
that  the  latter  was  entitled  to  maintain  an  action  upon  the  special  contract 
against  the  carrier  for  the  loss  of  the  goods  by  the  way,  although  they 
belonged  to  the  consignee,  (r)  In  these  cases  the  bailee  of  goods  who 
has  a  special  property  in  them  may  enforce  the  express  contract  entered 
into  with  the  carrier  unless  his  principal  interferes  to  prevent  him.  "  The 
rule  is,  that  either  the  bailor  or  the  bailee  may  sue,  and  whichever  first 
obtains  damages  it  is  a  frdl  satisfaction."  («) 


(o)  Swain  ▼.  Shepherd,  1  M.  &  Bob.  224. 
Snee  t.  Preteot,  1  Atk.  248.  CoaUt  v.  Chaplin, 
8  Ad.  &  B.  N.  S.  489.  StocidaU  ▼.  Dunlop,  6 
M   ft  W.  224. 

( p)  Davit  T.  Jamet,  d  Bnir.  2680.  Bell  r. 
Chaplain,  Haidres,  821.  Moore  ▼.  Wilton,  1 
T.  &.  659.  Dunlop  t.  Lambert,  6  G1.  &  Fin. 
620,  627.  In  King  t.  Meredith,  2  Gampb.  689, 
Lawrence,  J.,  held  that  the  mere  circamstance 
that  the  carriage  was  to  be  paid  by  the  con- 
•ignor,  was  not  of  itself  sufficient  to  fp.re  the 
latter  a  right  of  action  against  the  earner.    If, 


indeed*  the  consignor,  acting  in  a  representatiTe 
character,  as  the  known  agent  of  the  consignee, 
should  agree  to  pay  the  price  of  the  carriaoe,  then 
the  contract  would  be  deemed  to  be  made  with 
the  principal  and  owner  of  the  goods,  and  not 
with  the  mere  agent.  Saraent  t.  Morrit,  8  B.  & 
Aid.  277. 

(a)  Joteph  ▼.  Knox,  8  Oampb.  820. 

M  Freeman  v.  Bvr^,  1  N.  &  M.  420. 

(t)  Parke,  B.,  A^icolU  ▼.  Battard,  2  0.  M.  & 
B.660. 
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If,  after  the  carrier  has  fulfilled  his  part  of  the  oontraet  by  oonveymg 
the  goods  to  the  place  to  which  they  are  directed,  it  should  appear  that 
there  is  no  such  person  as  the  one  to  whom  the  goods  are  addressed,  then 
an  entirely  new  contract  arises  by  impliostion  of  law  between-  the  carrier 
and  die  consignor ;  the  ottrrier  holds  the  goods  as  the  bailee  of  the  con- 
signor; and  is  bound  to  take  due  and  ordinarycare  of  themr  and  to  deUTer 
them  to  the  ooosignor,  on  being  paid  his  ftir  and  reasbnabU  charges,  (i) 

(I)  Stepheiu(m  v.  JTort,!  M.&  P.  875. 
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CHAPTER  IX- 

OF  THE  RIGHT  OF  ACTION  EX  CONTRACTU  IN  THE  CASE 

OF  PRINCIPAL  AND  AGENT. 


SacnOH  I. — Deedi — The  principal's  right  of  action  upon  deed*  entered*  into  and  executed  by  an 
agent — ^The  principal  may  become  a  party  to  a  deed  throng  the  median  of  an  a^nt — Bvi 
the  contract  must  be  made  with  the  principal,  and  not  with  the  agent  on  his  behalf — When  the 
agent's  authority  must  be  under  seal — Of  the  agent's  right  of  action  upon  deeds  entered  into 
and  executed  by  him  in  a  representative  character  on  behalf  of  a  named  principal — He  must 
•Be  as  a  trustee  for  the  principal. 

Sxonox  11. — Simple  eaniraett — ^The  principal's  right  of  action  upon  shnple  oontncti— The  prin« 
cipal  the  proper  party  to  sue  upon  aU  simple  contracts  entered  into  by  an  agent  as  such — His  rig^t 
of  action  when  the  agent  has  concealed  his  representatiTO  character— When  the  principal  may 
maintain  an  action  to  recover  back  money  paid  away  or  lent  by  an  agent. 

Sbotioii  III. — SimpU  wnUuctt-^Hht  agent's  rights  of  action  upon  bills  of  exchange  and  promissoiy 
notes,  also  upon  simple  contracts  where  his  representatiye  character  has  been  concealed,  or 
where  he  has  some  interest  or  a  special  property  in  the  subject  matter  of  the  contract— Broken 
who  have  advanced  money  on  goods  consigned  to  them  for  sale — Bacton — Anctionecfs  Policy* 
Broken — Bailees  of  goods  ~  The  agent's  tight  of  action  upon  contracts  which  have  been  repudiated 
by  the  principal,  or  where  the  agent  himself  is  the  real  principal. 


SECTION  I. 

OF  THE  BIOHT  OF  ACTION  OF   THB  PRINCIPAL  AND  AGENT  UPON   DEEDS. 

We  have  already  seen  that  by  the  common  law  a  person  who  was  not 
made  a  party  to  a  deed  inter  partes  could  not  maintain  an  action  upon  the 
contract.  A  man  might,  however,  become  a  party  to  a  deed,  and  acquire 
a  right  of  action  upon  the  instrument  through  the  medium  of  an  agent  as 
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well  as  by  his  own  immediate  act.  By  an  authority  in  writing  under  seal 
one  man  might  authorize  another  to  enter  into,  and  to  execute,  contracts 
under  seal  in  his  behalf,  (a)  but  it  depended  upon  the  express  terms  of 
such  contracts  and  upon  the  mode  in  which  the  power  given  to  the  agent 
was  exercised,  whether  the  contract  when  made  was  the  contract  of  the 
principal  or  of  the  agent,  or  whether  it  was  the  contract  of  neither  the  one 
nor  the  other,  and  consequently  entirely  yoid. 

Thus,  where  an  action  of  covenant  was  brought  by  the  principal  upon  a 
deed  expressed  to  be  made  by  the  agent  "  for  and  on  behalf"  of  the  prin- 
cipal of  the  one  part,  and  the  defendant  of  the  other  part,  and  the  cove- 
nants were  all  expressed  to  be  made  to  and  with  the  principal,  the  name 
of  the  agent  never  occurring  in  the  deed  after  the  commencement,  where 
he  was  described  as  a  party  to  the  contract,  until  the  conclusion,  where 
the  deed  appeared  to  be  executed  in  his  name ;  it  was  held,  that  the  prin- 
cipal not  having  been  made  a  party  to  the  deed,  could  not  maintain  an 
action  upon  the  covenants  contained  within  it.  (b)  Neither  could  the 
agent  himself  have  sued  upon  the  deed,  for  the  covenants  not  having  been 
entered  into  with  him,  he  could  have  no  right  of  action  upon  them.  Now, 
however,  the  action  may  be  maintained  by  the  principal,  when  the  cove- 
nant has  been  entered  into  with  him,  and  the  deed  has  been  executed  on 
or  after  the  first  day  of  January,  i  845 ;  for  by  the  act  of  7  d  8  Fict.  e. 
76,  §  6,  it  is  enacted,  as  previously  mentioned,  that  "any  person  not 
being  a  party  to  any  deed  may  take  an  immediate  benefit  under  it  in  the 
same  maimer  as  he  might  under  a  deed  poll."  (c) 

And  with  regard  to  deeds  entered  into  and  executed  prior  to  the  1st 
of  January,  1845,  if  the  principal  has  by  a  written  authority  sealed  and 
delivered,  authorized  the  agent  to  enter  into  and  execute  the  deed,  and  the 
covenants  contained  in  such  deed  are  entered  into  with  the  principal  in 
express  terms,  and  the  agent  merely  executes  the  deed  in  the  name  of 
the  principal,  (d)  then  the  contract  is  the  contract  of  the  principal,  and  he 
alone  can  maintain  an  action  upon  it.  If,  on  the  other  hand,  the  agent 
is  made  a  party  to  the  deed,  on  behalf  of  the  principal,  and  the  covenants 
are  entered  into  with  the  agent  as  such,  then  the  contract  is  the  contract 
of  the  agent,  and  the  latter  must  bring  the  action  as  a  trustee  for  the  prin- 
cipal, for  the  person  with  whom  a  contract  under  seal  is  in  express  terms 

(a)  Com.  Dig.  C.  1,  C.  5,  SonUy  ▼•  Rush,  aeal  to  grant  leateg,  should  merely  execute  the 

cited  7  T.  R.  209.  leaae  in  the  name  of  the  principal.      If  he  de- 

(h)  Berkeley  ▼•  Hardy,  8  D.  &  R.  102 ;  5  B.  mises  in  his  own  name,  the  lease  is  void,  as  he 

ft  U.  855,  s.  c  has  himself  no  estate  in  the  land.    FronUn  t. 

(e)  Ante,  ch.  8,  s.  1.  SmaU,  2  Baym.  1418 ;  2  Str.  705.    Combers 

(<Q  An  agent  who  has  an  authority   under  case,  9  Co.  76,  b ;  Moore,  70,  pL  91. 
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made,  and  not  the  person  in  whose  behalf  or  for  whose  benefit  it  was  made, 
is^  as  we  have  before  seen,  {e)  the  proper  party  to  maintain  an  action  upon 
the  instrument 


SECTION  II. 


THR   PRINCIPALS  RIGHT  OF  ACTION   UPON   SIMPLE   CONTRACTS. 

Simple  contracts  entered  into  by  tJie  agent  in  his  representative 
character, — We  have  already  seen  that  the  rule  of  law,  which,  in  the. 
case  of  DEEDS  inter  partes  provides  that  "  a  person  who  has  not  been 
made  a  party  to  the  contract  shall  not  maintain  an  action  upon  it,  does  not 
extend  to  simple  contracts  inter  partes^  but  that  a  person  in  whose 
behalf  or  for  whose  benefit  a  simple  contract  has  been  entered  into  may 
maintain  an  action  thereon,  although  he  is  no  party  th^eto,  provided  the 
consideration  upon  which  such  contract  *is  founded  moves  from  him.  We 
have  also  seen  (a)  that  the  consideration  draws  after  it  the  promise,  so 
that  the  person  from  whom  the  consideration  moves  is  the  proper  party  to 
maintain  an  action  upon  the  contract  although  the  promise  be  not  in 
express  terms  made  to  him,  but  to  another  in  his  behalf.  In  cases  of 
principal  and  agent,  therefore,  the  principal  is,  with  a  few  exceptions 
presently  noticed,  the  proper  party  to  maintain  an  action  upon  all  simple 
contracts  entered  into  on  his  behalf  and  for  his  benefit  by  an  agent 

If  a  person,  on  the  face  of  a  written  document,  appears  to  be  an  agent, 
contracting  on  behalf  of  a  named  principal,  the  contract  is,  in  contempla- 
tion of  law,  made  with  die  principal,  from  whom  the  consideration  na- 
turally moves,  and  who  is  the  really  contracting  party,  and  not  with  the 
mere  agent  or  instrument  of  communication,  unless  the  latter  has  himself 
an  interest  in  the  contract,  (i) 

Certain  tolls  vested  in  a  body  of  commissioners  and  their  successors, 
were  let  by  the  commissioners  to  the  defendant,  who  signed  a  memoran- 
dum in  the  following  form :  ''  I  do  hereby  acknowledge  to  have  hired  the 
above  tolls  for  three  years  by  private  contract,  at  145/.  per  annum,  to  be 
paid  to  the  treasurer  of  the  commissioners  at  his  house  in  Ely."     In  an 

(«)  Ante,  ch.  0,  •.  1.  ▼.  I>rak€,  9  M.  &  W.  95,  96. 

<a)  Ante;  ch.  9,  s.  2.    Pvke,  B.,  Btckham  (6)  Post,  p.  262—206. 

8 


2tQ  OF   THE   RIGHT  OF   ACTION    EX   CONTRACTQ. 

action  by  the  treasurer  for  the  non-payment  of  the  rent;  it  was  held, 
that  the  contract  was  with  the  commissioners — to  pay  them  through  the 
medium  of  their  officer^  and  that  they  alone  could  sustain  an  action  upon 
it.  (c) 

Certain  lands  belonging  to  one  David  Jones,  were  let  by  auction  under 
written  conditions,  which  provided  that  the  rent  should  "  be  paid  into  the 
hands  of  John  Evans  or  James  Thomas,  auctioneers,  or  to  their  order." 
At  the  end  of  the  conditions,  was  the  following  memorandum,  signed  by 
David  Jones  :  "  Approved  of  the  above  conditions  by  me — ^David  Jones." 
The  auctioneers  brought  an  action  for  non-payment  of  the  rent,  against 
the  person  who  hired  the  land  upon  these  terms,  and  gave  the  written 
document  in  evidence  in  support  of  the  action,  but  they  were  non-suited  on 
the  ground  that  the  contract  was  not  with  the  auctioneers  but  with  David 
Jones,  who  was  alone  entitled  to  sue  upon  it. 

Certain  lands  belonging  to  the  corporation  of  Carmarthen  were  put  up 
to  sale  by  auction  and  the  highest  bidder,  and  the  mayor  signed  the  fol- 
lowing agreement,  which  was  attached  to  the  conditions  of  sale :  ''  The 
above  mentioned  premises,  comprised  in  lot  85,  were  this  day  sold  to 
David  Bowen,  for  1,000/.,  subject*  to  the  conditions  of  sale  within  men- 
tioned, and  David  Bowen,  the  purchaser  or  highest  bidder  of  the  said  lot, 
and  Thomas  Morris,  Esq.,  the  mayor  of  the  said  corporation,  on  behalf 
of  himself  and  the  rest  of  the  burgesses  and  commonalty  of  ihe  borough 
of  Carmarthen,  do  hereby  mutually  agree  to  perform  and  fiilfil  on  each 
of  their  parts  respectively  the  within  conditions  of  sale."  The  mayor 
brought  an  action  against  the  purchaser  for  a  breach  of  this  agreement, 
but  it  was  held,  that  the  contract  was  between  the  purchaser  and  the  cor- 
poration, and  not  between  the  buyer  and  '^T.  Morris,  Esq.,"  the 
mayor,  (rf) 

And  as  regards  simple  contracts  not  reduced  into  writing,  but  resting 
merely  on  the  verbal  promises  and  engagements  of  the  parties,  or  upon 
acts  and  deeds,  from  which  a  contract  arises  by  implication  of  law,  if  the 
agent  acts  in  a  representative  capacity  on  behalf  of  a  named  or  known 
principal,  tho  contract  or  promise  which  arises  in  respect  of  his  dealings 
and  transactions  in  such  a  character  is  not  a  contract  with  him,  but  with 
his  principal,  except  in  certain  mercantile  transactions  presently  noticed, 
where  the  agent  himself  has  some  special  property  or  an  interest  in  the  sub- 
ject matter  of  the  contract.  Thus,  where  the  goods  of  the  principal  are 
sold  by  an  apprentice  or  shopman  in  a  shop,  or  his  hay,  com,  or  cattle,  or 

(c)  PigoU  T.  Thompion,  8  B.  &  P.  147.  (d)  Bowen  t.  Morrit,  2  Taant.  374. 
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.  Other  produce  of  his  farm,  are  sold  hy  his  bailiff,  the  contract  is  hot  with 
the  mere  servant,  but  with  the  master  from  whom  the  consideration 
moves.  A  mere  steward  or  other  agent  employed  to  let  or  sell  the  land  or 
realty  of  the  principal, ,  cannot  himself  maintain  an  action  upon  any  con- 
tract which  he  may  enter  into  in  the  course  of  such  employment. 
Thusy  where  several  persons  rented  a  building  to  be  used  as  a  synagogue, 
and  a  treasurer  was  appointed  annually  by  them,  whose  business  it  was  to 
let  seats  and  re^ceive  the  rents  for  the  use  of  the  leasees ;  it  was  held,  in 
an  action  brought  by  the  treasurer  for  rent  due  in  respect  of  the  seats  so 
let,  that  the  contracts  for  the  occupation  of  the  seiats,  though  in  fact  made 
with  the  treasurer,  were,  in  point  of  law,  made  with  the  lessees  who  had  the 
title  to  the  synagogue,  and  that  they,  and  not  their  servant  the  treasurer, 
were  the  proper  parties  to  maintain  the  action,  (e) 

Simple  Contracts  &y  an  agent  who  has  concealed  his  representative 
character, — In  all  cases  of  simple  contract,  the  contract  of  the  agent  is,  in 
fact,  the  contract  of  the  principal ;  and  although  the  latter  is  unknown,  and 
undisclosed,  at  the  time  that  the  contract  is  entered  into,  yet  he  may,  at 
any  subsequent  period,  so  long  as  the  contract  remains  executory,  come 
forward  and  claim  the  benefit  of  it,  but  he  is,  of  course,  bound  by  all  the 
equities  raised  by  his  agent  whilst  dealing  apparently  as  a  principal,  and 
can  take  such  rights  of  action  only  as  the  latter  possesses  at  the  time  that 
he,  the  principal,  discloses  him3elf.  {/)  When  the  contract  is  in  writing, 
and  the  agent  appears  on  the  face  of  it  to  be  the  contracting  party,  no  men- 
tion whatever  being  made  of  the  principal,  it  has  been  contended  that  the 
admission  of  parol  evidence,  to  show  that  the  party  with  whom  the  contract 
is  so  made  is  in  reality  only  an  agent,  infringes  the  well-known  rule  of  law, 
that  the  terms  of  a  written  contract  cannot  be  varied,  or  contradicted,  or 
added  to,  by  oral  testimony,  inasmuch  as  it  is  offered  to  introduce  a  party  to 
the  contract  other  than  the  one  in  whose  name  it  is  expressed  to  be  made. 
But  it  has  been  held,  that  the  evidence  amounts  merely  to  an  explanation 
of  the  real  character  of  the  transaction,  and  does  not  in  any  degree  contra- 
dict or  qualify  the  provisions  and  stipulations  of  the  contract  itself;  and 
whilst  *'  it  is  clear  that  parol  evidence  to  vary  a  written  contract  cannot  be 
received,  yet  that  the  parties  contracted  in  the  capacities  of  principals  or 
agents  may  be  explained^  {y)  '*  It  is  competent  to  show  that  one  or  both 
of  the  contracting  parties  were  agents  for  other  persons,  and  acted  as  such, 


(e)  Israd  r.  Simmonds,  28taik.  856.  Seiffnior  dtff,  4  B.  &  C.  547 ;  7  D.  &  R.  42. 

and  WoliMr't  cue,  Godb.  860.  iff)  Purk,  J.,  in  WiU<m  v.  ffaH,  1  Moore,  60. 

(/)  BatUthUr.  Poole,  1  C.  M.  &  B.  410,  a.  c.  Sutherland  y.  PraU,  18  Law  J.,  N.  S.,  Bxch. 

Owr^  T.  ClageU,  7  T.  R.  869.    Carr  ▼.  Hinch'  246. 
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in  making  the  contract,  so  as  to  give  the  benefit  of  the  contract  to  the 
unnamed  principal,  and  this  whether  the  agreement  be  or  be  not  expressed 
in  writing."  (h)  The  following  oases  may  be  adduced  as  examples  of  the 
admission  of  extrinsic  evidence  for  the  purpose  of  letting  in  a  principal 
not  named  in  the  contract,  and  giving  him  a  right  of  action  thereon. 

A  letter  to  the  following  effect,  signed  by  the  defendant,  having  been 
addressed  to  the  plaintiff  s  attorney :  "  Mr.  Gwyn, — Sir,  the  bearer,  David 
Williams,  has  a  sum  of  money  to  receive  from  a  client  of  mine,  some  day 
next  week,  and  I  trust  you  will  give  him  indulgence  till  that  day,  when  I 
undertake  to  see  you  paid ;"  and  an  action  having  been  brought  upon  this 
undertaking  against  the  defendant,  oral  evidence  was  admitted  to  show  that 
Williams,  being  indebted  to  the  plaintiff,  the  latter  had  employed  Owyn  as 
his  attorney  to  sue  him,  and  that  the  letter  had  been  addressed  by  the 
defendant  to  Owyn  as  the  attorney  of  the  plaintiff,  and  not  as  a  principal 
and  creditor  of  Williams,  (t) 

An  action  was  brought  upon  the  following  guarantee,  addressed  to  the 
plaintiff  by  the  defendant: — ''Sir,  I  understand  that  you  had  the  goodness 
to  consent  to  advance  650/.  &c.  upon  my  assurance,  which  I  hereby  give, 
that  provision  shall  be  made  for  repaying  you  this  sum,  Sec/*  At  the  trial 
it  appeared,  that  the  money  had  been  advanced  by  a  banking  house  in 
which  the  plaintiff  was  a  partner,  and  it  was  held  that  the  averment  in  the 
declaration  that  the  plaintiff  had  advanced  the  money  was  not  supported  by 
the  proof,  (k)  and  that  the  action  ought  to  have  been  brought  in  the  names 
of  the  firm,  although  the  guarantee  had  been  given  to  the  one  partner 
alone.  (/)  But  negotiable  instruments,  such  as  bills  of  exchange  and  pro- 
missory notes,  form  an  exception  to  this  rule.  Upon  such  instruments, 
none  but  the  parties  mentioned  by  their  name  or  firm  can  be  admitted  to 
sue.  (m) 

With  regard  to  contracts  not  put  into  writing,  it  has  been  faolden,  that 
the  principal  may  disclose  his  real  character^  and  require  the  fulfilment  of 
the  contract  with  himself  personally,  even  in  the  case  of  factors  who  have 
sold  goods  for  the  principal  in  their  own  names,  under  a  del  credere  com- 
miasiony(A)  provided  the  general  balance  of  accounts  between  the  prin- 

(A)  Fari^e,  B.,  SMnt  t.  Senior,  8  M.  &  W.  (m)  Adham  y.  DraJb$,  9  M.  &  W.  92,  96: 

844.     Beckham  t.  DraJte,  9  M.  &  W.  91~ 96.  11  H.  &  W.  817,  b.  c.  in  enor. 

Jtuvpell  ▼.  DtmpHy^  4  N.  ft  M.  81.  in)  An  arrangement  hj  which  the  fiutor  for  a 

(i)  BaienMn  ▼.  Philiipt,  16  Bait-  272.  higner  oommiaiion  than  that  ufoallj  paid,  makea 

{k)  OarreU  t.  SandUp^  3  B.  &  C.  462 ;  5  D.  &  himself  responiible  to  the  principal  for  the  dne 

R.819,a.c  payment  of  the  nrioeofgoodi  told  by  him.  Orove 

(0  Garreti  andotherg  t.  ffandUy^  4  B.  &  C.  r,  Dubois,  1  T.  JEL  115.    JokntUme  ▼.  Uibonu, 

664;  71>.&B.144,t.c    Huppear.JioberU^i  11  Ad.  ft  B.  649.    Bonn  i.  StmooH,  6  Se. 

N.  ft  M.  81.  N.  B.  1. 
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oipal  and  the  factor  is  at  the  time  in  fkvour  of  the  former,  (o)  Inasmuch, 
however,  as  the  factor  has  a  lien  on  the  price  of  the  goods  in  the  hands  of 
the  buyer  to  the  extent  of  the  balance  due  to  him  from  the  principal  on 
the  general  account,  (p)  his  commission  on  the  sale,  monies  advanced,  &o., 
he  may  insist  on  payment  from  the  buyer  to  himself  in  opposition  to  the 
principal,  to  the  extent  of  the  monies  so  due  to  him  from,  the  latter,  (q) 

Money  jDaid  hy  an  agent- — ^If  the  money  of  the  principal  has  been  paid 
by  the  agent  under  circumstances  which  create  a  right  to  recover  it  back, 
the  principal  is  the  proper  party  to  bring  an  action  for  **  money  had  and 
received ;  (r)  as  in  the  case  of  a  loan  of  money  by  a  master,  through  the 
medium  of  his  servant,  apprentice,  or  clerk,  or  where  the  servant  has  been 
"  cozened"  or  cheated  out  of  his  masters  money. 

The  Duke  of  Norfolk's  agent  entered  into  a  written  agreement  in  his 
own  name,  and  as  it  were  on  his  own  account,  for  the  purchase  of  an 
estate,  and  paid  a  deposit  of  300  guineas  to  the  vendor ;  and  it  was  held, 
on  the  non-completion  of  the  purchase,  through  the  default  of  the  vendor, 
that  the  duke  was  entitled  to  maintedn  an  action  for  the  recovery  of  the 
deposit,  {s)  A  Custom-house  officer  having  demanded  exorbitant  fees 
from  the  master  of  a  vessel,  on  his  taking  out  a  eocqui^t  and  bond  pur- 
suant to  an  act  of  parliament,  which  imposed  the  duty  of  so  doing  on  the 
master  personally,  it  was  held  that  the  owners  of  the  vessel  were  entitled 
to  maintain  an  action  to  recover  back  the  amount  of  the  over  payment.  (/) 
So,  where  a  bill  of  exchange  was  given  by  the  principal  to  his  agent  to  get 
it  discounted,  and  the  latter  indorsed  it,  and  gave  it  to  the  defendant,  who 
agreed  to  discount  it,  but  without  paying  the  frill  amount,  made  use  of  the 
bill  for  his  own  purposes,  and  the  bill,  when  at  maturity,  was  returned  to 
the  principal,  and  paid  by  him,  it  was  held  that  the  principal  was  entitled 
to  maintain  an  action  against  the  defendant,  to  recover  the  amount  of  the 
balance  left  unpaid  ;  (t/)  and  where  an  agent  paid  money  on  behalf  of  his 
principal  by  mistake,  it  was  held  that  the  principal  was  entitled  to  main- 
tain an  action  to  recover  it  back,  {x) 

If  a  number  of  persons  agree  to  be  jointly  interested  in  a  purchase 
which  is  to  be  made  by  one  of  them  in  his  own  name  only,  and  the  con- 


Co)  Serimthirt  t.  Alderton,  2  Str.  1182.  Btcot  12.  I>rop€  ▼.  Tkaire,  Latch.  126.  Tracy  ▼.  Veal, 

T.  IfUfcard,  1  Esp.  108.    Mi>rriM  t.  CUaa^,  1  Gio.  Jac.  228.    lb.  224. 

M.  &  S.  579.    Homhy  t.  Lacy,  6  M.  &  8.  U)  Jhtke  <^  Noffali  ▼.  Worthy,  1  Oamp.  887. 

166.  (4  StevemoK  ▼.  Mortimer,  2  Uowp.  806.    See 

ip)  Walter  T.Btreh,  6  T,'BL26Z    HougkUm,  alio  iSmttA  ▼.  ^^/eop,  12  M.  &  W.  585. 

T.  MaUktw,  3  B.  &  P.  489.  (u)  BoiUtblt  Y.Poole,  5  Tyr.  Ill ;  1 C.  M.  & 

(o)  DrinJswaiw  t.  Ooodwm,  1  Cowp.  255.  B.  410,  s.  c. 

Ewdton  r.CfranMT,  6  B.  ft  Aid.  27.  (x)  Anther  t.  Banh  of  England,  2  Doug. 

(r)  Ante,  ch.  7,  ■ec.5;  1  Boll.  Abr.  98;  pi.  687. 
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tract  bo  made  accordingly,  all  may  join  in  suing  for  a  breach  of  it.  (y)' 
If,  again,  the  money  of  the  principal  be  lent  by  the  agent,  the  principal 
may  maintain  an  action  to  recover  it  back,  when  the  time  of  repayment 
arrives ;  but  in  such  cases  it  must  be  distinctly  and  clearly  proved,  not 
only  that  the  money  advanced  by  A.  was  the  property  of  B.,  but  that  B. 
was  in  reality  the  lender,  although  that  fact  might  be  unknown  to  the 
borrower;  for  if  B.  was  to  lend  money  to  A.,  and  A.  was  to  make  a  far- 
ther loan  of  it  to  C,  B.  would  have  no  right  of  action  against  G.  to  reco- 
ver it  back,  (z) 


SECTION  m. 

OF  THE   agent's   RIOHT  OF  ACTION   UPON    SIMPLE   CONTRACTS. 

Bills  of  exchange  and  promtMory  notes. — ^The  right  of  action  upon 
bills  of  exchange  and  promissory  notes  is  regulated  by  the  law  merchant, 
and  rests  upon  peculiar  grounds.  If  a  bill  or  a  note  is  made  payable  to 
one  man  for  "  the  use,"  or  ''  for  and  on  behalf,"  or  for  the  benefit  of 
another,  the  payee  is  the  proper  party  to  bring  an  action  upon  the  instru- 
ment. If,  therefore,  a  bill  of  exchange  is  drawn,  payable  to  an  agent, 
to  "  the  use,"  or  for  the  benefit  of  the  principal,  the  agent  must  sue  as  a 
trustee  for  the  latter,  (a) 

Contracts  by  agents  who  have  concealed  their  representative  character, 
— ^When  a  written  contract  has  been  entered  into  by  an  agent  on  behalf  of 
his  principal,  and  the  agent's  representative  character  is  not  disclosed  on 
the  face  of  such  written  contract,  the  agent  is  entitled  to  maintain  an 
action  thereon,  unless  the  principal  interferes  to  prevent  him. 

So,  if  an  agent  carries  on  trade  for  his  principal  in  his  own  name,  and 
ostensibly  on  his  own  account,  he  is  entitled  to  maintain  an  action  in 
respect  of  goods  sold  by  him  in  the  course  of  that  trade,  unless  the  real 
principal  interferes,  and  asserts  his  right  to  the  sum  due.  (b)  Factors 
generally  sell  the  goods  of  their  principal  in  their  own  names,  and  are 
alone  known  throughout  their  dealings  and  transactions  to  the  purchaser, 

(y)  CotJiay  ▼. Fettnell,  10  B.  &  C  671.    Alex-  Jerv.  189. 

ander  v.  Barker,  2  Tyr.  147  ;  2  O.  &  J.  189.  (a)  Evans  ▼.  Cramlingtoti,  Garth.  5;  2  Ventr. 

{z)  Sims  T.  Bond,  5  B.  &  Ad.  393  ;  2  N.  &  307.     Bedkkam  v.  Vrake,  9  M.  &  W.  92,  90. 

M.  616.  8.  c.     Col/and  v.  Loifd,  6  M.  &  W.  26.  \b)  Gardiner  v.  Davis,  2  C.  A  P.  49. 
BoUoDd,    B.,    Alexander   v.  Barker,   2  Cr.  & 
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and  they  arc  consequently  entided  to  maintain  an  action  for  the  price,  (c) 
**  Inasmuch  as  the  agent  is  the  person  with  whom  the  contract  is  made, 
it  is  no  answer  to  an  action  in  his  name,  to  say,  that  he  is  merely  an  agent, 
unless  you  can  also  show  that  he  is  prohibited  from  carrying  on  that  action 
by  the  person  in  whos&behalf  itwas  made.  In  such  cases  you  may  bring 
your  action  either  in  the  name  of  the  person  by  whom,  or  of  the  party /or 
whom,  the  contract  was  made,  (d) 

Contracts  by  agents  who  have  an  interest  or  a  special  property  in  tfte 
subject  matter  of  the  contract, — If  the  agent  himself  has  an  interest,  or  a 
special  property  in  the  subject  matter  of  the  contract,  and  so  unites  in 
himself,  to  a  certain  extent,  the  character  of  a  principal  to  that  of  an 
agent,  he  is  entitled  to  maintain  an  action  upon  the  contract.  Thus, 
where  a  broker  had  advanced  money  on  the  credit  of  a  cargo  consigned  to 
him  by  his  principal  for  sale,  it  was  held  that  he  was  entitled  to  an  action 
in  his  own  name  against  the  buyer,  although  the  sale  note  given  by  the 
broker  mentioned  the  name  of  the  principal ;  {e)  and  the  buyer  in  such  a 
case  cannot  set  off  a  debt  due  to  him  from  the  principal  in  the  action  by 
the  agent.  But  if,  by  the  introduction  of  the  name  of  the  principal 
into  the  contract,  the  defendant  has  been  prejudiced,  he  would  be  entitled 
to  make  use  of  that  circumstance  as  a  defence. 

A  bill  of  lading  usually  specifies  that  the  master  or  captain  of  the  ship 
is  to  deliver  the  goods  on  payment  of  the  freight.  The  master,  if  be 
delivers  the  goods  without  such  payment,  becomes  liable  to  the  owner  for 
so  doing ;  and  it  has  been  held,  therefore,  that  he  may  maintain  an  action 
for  the  freight  against  a  consignee  who  has  accepted  goods  under  such  a 
bill  of  lading.  {/)  A  consignee  accepted  goods  under  a  bill  of  lading,  at 
the  bottom  of  which  was  a  memorandum,  that  the  ship  was  to  be  delivered 
in  sixteen  lay  days,  "  8/.  per  day  demurrage  to  be  paid  for  every  laying 
day  after  the  expiration  of  that  time."  And  it  was  held  that  the  master 
was  entitled  to  sue  the  consignee  for  the  demurrage,  {g)  In  the  absence, 
however,  of  an  express  stipulation  for  the  payment  of  demurrage,  the 
master  or  captain  cannot  sue. 

So,  in  the  sale  of  goods  by  a  factor,  although  the  principal  may  be 
named  or  known  at  the  time  of  the  sale,  yet  as  the  factor  has  a  general 
lien  on  the  price  of  the  good^in  the  hands  of  the  buyer  for  the  balance 

{c)  Sadler  ▼.  Leigh,  4  Camp.  196.    8nee  ▼.  s.  c. 

PreteoU,  1  Atk.  248.    Johruim  ▼.  Eudton,  11  (e)  Atkins  y.  Afuber,  2  Bsp.  498. 

East,  180.  (/)  Brounekerr.SeoU,  4  Taunt.  4.  Shields  ▼. 

{d)  Bayley,  J.,  SargetU  y,  Morris,  8  B.  &  A.  Davisf  6  Taunt.  65.    Sanders  ▼.  VanselUr,  4 

281.    ffaU  r.  Smith,  2DMVL5S7;  IB.  AC,  Ad.  &  S.  N.  S.  295. 

406.    Alexander  t.  Barherf  2  Tyr.  147.    Bras-  {g)  Jesson.  v.  Solly,  4  Taunt  52.    Brouneier 

sington  'v.  AuU,  9  Moore,  340.    2  Bing.  177,  ▼.  Scott,  id.  1. 
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due  to  him  on  the  general  account  with  hia  principal,  he  has  a  right  to 
require  payment  of  the  price  to  the  extent  of  such  general  balance  to  him- 
self, and  not  to  the  principal.  The  contract  is  in  such  cases  the  contract 
of  the  factor,  although  the  principal  has  been  named ;  and  if  the  buyer, 
after  notice  fiDin  the  fSactor  of  his  claim  on  the  price  of  the  goods,  should, 
in  defiance  thereof,  settle  with  the  principal,  such  settlement  will  consti- 
tute no  defence  to  an  action  by  the  factor,  for  the  latter  has  a  prior 
right,  (A)  and  the  buyer  cannot  set  off  a  debt  due  to  him  from  the  prin- 
cipal against  the  claim  of  the  factor. 

An  auctioneer  has  a  special  property  in  goods  which  he  is  employed  to 
seU,  with  a  lien  for  the  charges  of  the  sale,  the  commission,  and  the  auction 
duty,  which  he  is  bound  to  pay ;  he  may,  therefore,  mamtain  an  action 
i&gainst  a  buyer  for  the  price  of  goods  sold  by  him,  although  the  sale  was 
at  the  house  of  the  principal,  and  the  goods  were  publicly  known  to  be  the 
property  of  the  latter,  (t)  But  in  these  cases,  if  goods  be  sold,  to  be  paid 
for  at  a  future  period,  and  be  delivered  to  the  buyer,  without  notice  from 
the  agent  that  he  has  any  lien  or  claim  on  the  price  for  duty,  commission 
upon  selling,  or  the  like,  and  the  buyer,  in  the  absence  of  such  notice, 
settles  with  the  principal,  then  the  agent's  right  of  action  is  destroyed,  (k) 

A  policy  broker  who  effects  a  policy  of  insurance  in  his  own  name,  as 
agent,  at  the  same  time  declaring  for  whose  use,  benefit  or  interest,  the 
same  is  made,  is  entitled  to  an  action  on  the  policy,  (/)  inasmuch  as,  by 
the  usage  of  trade,  he  has  a  lien  upon  it  for  the  premium  which  is  generally 
paid  by  the  broker,  his  commission,  and  the  general  balance  due  to  him 
on  the  account  between  himself  and  his  principal,  {m) 

And  when  an  agent  has  entered  into  a  contract  of  sale  for  an  unnamed 
and  unknown  principal,  it  is  no  defence  to  an  action  brought  by  the  agent 
upon  that  contract,  to  say  that  the  principal  afterwards  repudiated  it. 
The  plaintiffis  having  applied  to  the  defendant  to  sell  them  some  oil,  the 
latter  at  first  refused,  but  on  being  informed  that  they  were  purchasing  as 
brokers  for  a  third  party,  he  then  assented.  Bought  and  sold  notes  were 
made  out  and  exchanged,  in  which  notes  the  plaintifis  were  described  as 
the  ptorchasers,  and  the  defendant  as  the  seller.  The  plaintiffii  afterwards, 
under  a  general  authority  flrom  their  principal,  and  before  the  oil  was 
delivered,  sold  the  goods  on  the  principars  account  to  Messrs.  Buck  and 

(A)  Driniwaer  t.  OootMm,  Cowp.  356.  Hudr  U)  Wo(fv.  HvmetutU,  1 B.  &  P.  816,  id.  346. 

90H  T.  Grangtr,  5  B.  &  Aid.  %1 ;  BuH,  N.  P.  n.  (b.)    Park  on  iniuninoe,  p.  605. 

130.  (m)   WkiUhead  r.  VoMgham,,  Cooke  fitok.  L. 

(t)   WiUiami  ▼.  MiUingUm,  1  H.  B1. 81.  576.   Parker  ▼.  Carter,  id.  578.   Mtm  ▼.  Sk^ 

(£)  Cbpi>m ▼.  iraa«r,7Taiint,  242;  2  Manb,  n^,  2  Bast,  529.    M<m%  ▼.  FonmUr^  4  Gaiip. 

497, 8.  c.  60. 
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Co.,  but  the  bought  and  sold  notes  described  the  plaintiffs  as  the  sellers. 
The  principal,  hearing  of  the  latter  contract,  told  the  plaintiffs  that  he 
would  have  nothing  to  do  with  the  oil,  either  as  buyer  or  seller,  and  in  this 
they  acquiesced.  The  defendant  afterwards  refused  to  deliver  the  oil,  and 
the  plaintiffs  being  unable  to  fulfil  their  engagement  with  Buck  and  Co., 
were  obliged  to  pay  them  a  sum  of  money  in  satisfaction,  the  price  of  the 
article  having  risen  in  the  market,  and  they  then  brought  their  action 
against  the  defendant,  to  recover  compensation  for  the  damage  they  had 
sustained  by  reason  of  the  non-delivery  of  the  oil,  and  it  was  held  that  the 
renunciation  of  the  contract  by  the  principal  formed  no  objection  to  their 
right  to  recover.  (») 

When  a  man  has  assigned  to  himself  the  character  of  an  agent  to 
another,  whom  he  names  as  his  principal,  the  law  will  not  permit  him  to 
shift  his  situation,  and  to  declare  himself  the  principal,  and  the  other  a 
mere  creature  of  straw,  without  giving  to  the  defendant  previous  notice  of 
the  real  situation  in  which  he  claims  to  stand.  Having  misled  the  defen- 
dant by  assuming  a  character  and  situation  which  did  not  belong  to  him, 
he  is  bound  to  undeceive  the  defendant  before  bringing  an  action  {o) 


I 


n)  ShoH  Y.  Spaciman,  2  B.  &  Ad.  962.  Sllenboroogh,  C  J. 

o)  BickeHon  T.  Burrell,  5  M.  &  S.  883. 
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CHAPTER  X. 

OF  JOINT  AND  SEPARATE  RIGHTS  OF  ACTION 

EX  CONTRACTU. 


BscTiOH  I. — I>uda — The  right  of  action  regulated  by  the  interests  of  the  parties  as  disclosed  vpon 
the  fiice  of  the  deed  and  not  by  the  terms  of  the  corenant — A  man  cannot  be  diven  times  chaiged 
with  the  performance  of  one  and  the  same  duty — When  one  daty  arises  to  all  the  covenantees, 
and  all  must  sue ;  and  when  separate  duties  accrue  to  each,  and  separate  actions  must  be  brought 
— A  joint  damage  to  all  creates  a  joint  cause  of  action,  and  a  sereial  damage  to  each  a  separate 
right  of  action— A  ooTenant  with  divers  persons  to  pay  them  a  sum  of  money  is  a  joint  covenant 
to  all,  and  the  specification  of  Uie  share  of  each  in  the  entire  amount  does  not  create  a  separation 
of  interest — A  covenant  to  pay  distinct  sums  to  each  is  a  separate  covenant,  and  separate  actions 
must  be  brought — Separate  covenants  in  one  deed  with  divers  persons  to  pay  one  sum  in 
aoltdo  to  one  of  them  create  a  joint  cause  of  action,  and  the  party  who  is  to  receive  the  money 
cannot  alone  sue — Implied  covenants  moulded  according  to  the  interests  of  the  parties  being  joint 
when  the  interest  is  joint,  and  separate  when  the  interest  is  several — ^Tenants  in  common — Joint 
tenants  and  parceners. 

Seotioh  II. — Simple  eantrncU— Joint  and  several  interests  and  joint  and  separate  rights  of  action 
— ^Joint  retainen  and  joint  serviofes  by  divers  parties — Several  retainers  and  separate  employments 
— Promises  moulded  to  suit  the  interests  of  the  parties — Implied  contracts  and  promises  follow 
the  consideration  upon  which  they  rest— A  joint  consideration  moving  from  several  persons  creates 
a  jomt  cause  of  action  and  a  separate  consideration  moving  from  each  a  separate  rig^t  of  action. 

SiOTioir  III. — Partnerthip  eontracU — Of  the  right  of  action  of  partnen  upon  deeds  and  simple 
contracts — If  one  partner  contracts  by  deed  on  behalf  of  the  rest  he  alone  must  sue — If  the  part- 
nership is  disclosed  on  the  foce  of  a  simple  contract  the  action  must  be  a  joint  action  by  all  the 
members  of  the  firm — If  the  partner  contracts  in  his  individual  character,  not  naming  the  partner- 
ship either  the  one  partner  or  the  firm  may  sue — When  bills  of  exchange  and  promissory  notes 
are  made  payable  to  one  partner  on  behalf  of  the  firm,  the  payee  must  sue— Oontracts  with  firms 
by  their  trading  name— Bffect  of  changes  in  the  members  of  the  firm — ^Implied  promises  to  firms 
in  partnership — The  implied  contract  follows  the  consideration ;  if  it  moves  from  the  partnership 
all  the  partners  must  sue ;  if  it  moves  from  one  partner  alone  he  must  bring  a  separate  action — Of 
the  joinder  of  nominal  and  dormant  partners — Covenants  and  simple  contracts  by  partners  inter  se 
— No  implied  promises  between  partners,  except  in  respect  of  an  account  stated,  and  an  ascer- 
tained balance. 

Sectiom  IV.— -Q^  survivortkip  amongst  joint  contractors,  and  of  the  right  of  action  of  particular 


JOINT  AND  SEVERAL  COVENANTS:  267 

anociations— Joint^tock  oompaniet  and  oo-partoenhips  under  the  management  of  tnutees  or  di- 
rectors,  or  haying  the  light  of  action  vested  in  a  secretary  or  public  officer — Corporations— 
Incorporated  jointHrtock.  oomponiee — Rights  of  corporators  inter  se — Parish  officers  and  guardians 
of  muont. 


SECTION  I. 

OF  JOINT  AND  8BPARATB  RIGHTS  OF  ACTION   UPON  DEBD8  INTER   PARTES. 

The  joint  or  separate  right  of  action  upon  a  deed  inter  partes  is  regu- 
lated by  the  interest  of  the  covenantees  in  the  subject  matter  of  the  con- 
tract, and  the  performance  of  the  thing  covenanted  to  be  done,  and  not  by 
the  particular  terms  or  language  of  the  covenant  itself.  "  The  unqualified 
rule  of  law  is,  that  the  action  shall  follow  the  nature  of  the  interest  as  dis- 
closed on  the  face  of  the  deed,  without  regard  to  the  precise  form  of  the 
covenant,  so  that  the  action  must  be  joint  where  the  interest  in  the  subject 
matter  of  the  contract  is  a  joint  interest,  and  several  where  the  interest  of 
each  covenantee  is  a  several  interest."  (a) 

If  the  parties  to  a  deed  inter  partes  take  a  joint  estate  under  the  deed, 
and  a  covenant  affecting  the  enjoyment  of  that  estate  is  entered  into  with 
them  and  *'  each  of  them,*'  the  covenant  is  a  joint  covenant,  and  the  action 
upon  it  must  be  brought  by  all  the  covenantees  jointly,  because  they  have 
a  joint  interest  in  the  performance  of  the  thing  covenanted  to  be  done,  and 
the  damage  resulting  from  its  non-performance  is  a  joint  damage,  which  is 
entire  and  indivisible,  and  cannot  be  apportioned.  If,  on  the  other  hand, 
the  covenantees  have  separate  estates  and  interests,  then  a  separate  duty 
arises  to  each  in  respect  of  their  several  estates,  and  separate  actions  must 
be  brought.  If,  for  example,  an  estate  be  granted  to  three  persons  jointly, 
and  covenants  for  title  are  entered  into  with  them  and  "  each  of  them,"  the 
covenants  are  joint,  because  they  have  a  joint  estate,  and  the  words  with 
each  of  them  are  mere  words  of  amplification.  If,  on  the  other  hand,  they 
take  separate  and  distinct  estates,  and  the  covenant  be  in  terms  joint,  they 
shall  have  separate  actions  by  reason  of  their  several  interests,  {b) 

If  a  covenant  to  do  a  particular  act  be  entered  into  with  several  persons 
generally,  as  "  with  A.,  B.,  and  C,"  they  have  all  pritnd  facie  a  joint 
interest  in  the  performance  of  it,  and  the  one  cannot  maintain  an  action 
without  the  others,  for  the  law  will  not  permit  a  defendant  to  be  harassed 

(a)  MUU  T.  Ladlyroke,  1 8  Law  J.,  N.  S.,  C.  P.  2  Moore,  195,  s.  c. ;  5  Pr.  529.    FiUty  t.  Add^fUr 

1 25.  hrookt,  4  Ad.  &  E ,  N.  S.  207,  208.     HopHnaon 

(6)  8Hngaby$  case,  5  Co  18  B.     Windham*$  t.  Lee,  14  Law  J.,  N.  S.  (Q.  B.)  103. 
case,  ib.  7  b.    Jamet  v.  Emery ,  8  Taunt  245 ; 
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witli  several  suits  in  respect  of  one  and  the  same  eanse  of  action ;  and  if 
only  one  of  them  was  allowed  to  recover,  the  courts  woald  he  at  a  loss  for 
which  to  give  judgment;  but  if  it  appears  upon  the  face  of  the  deed  that 
the  parties  have  several  interests  in  the  performance  of  the  thing  covenanted 
to  be  done,  and  that  they  each  sustain  a  separate  and  independent  damage 
by  reason  of  its  non-performance,  thoy  must  bring  separate  actions ;  "  for 
though  the  words"  (with  A.,  B.,  and  C.,)  "  he primd  facie  joint,  they  will 
be  construed  to  be  several,  if  the  interest  of  each  of  the  parties  appearing 
upon  the  face  of  the  deed  shall  require  that  constraction."  But  the 
severalty  of  interest  must  be  disclosed  upon  the  face  of  the  deed,  and  there 
must  be  a  manifest  intention  that  a  separate  and  distinct  duty  should  arise 
to  each  one  of  the  covenantees  in  respect  of  the  thing  covenanted  to  be  done, 
to  warrant  the  interpretation  of  the  covenant  as  a  several  covenant ;  and  if 
within  "  the  four  comers  of  the  deed"  there  is  no  distinct  appearance  of 
such  severalty  of  interest,  the  covenant  must  be  construed  as  a  joint 
covenant,  and  a  joint  action  by  all  the  covenantees  must  be  brought  upon 
it.  (c) 

If,  for  example,  a  covenant  is  entered  into  with  divers  persons  to  keep  a 
certain  sea  wall  in  repair,  this  is,  primd  facie^  a  joint  covenant ;  but  if  it 
appears  upon  the  face  of  the  deed  that  the  covenantees  are  so  many  separate 
landowners,  possessed  of  distinct  and  separate  estates,  the  covenant  shall 
be  construed  to  be  a  several  covenant,  by  reason  of  their  several  interests, 
and  if  the  covenantor  neglects  to  repair  the  sea  wall,  whereby  the  several 
lands  of  many  of  the  covenantees  are  inundated,  each  of  the  parties  injured 
must  bring  a  separate  action  in  respect  of  the  particular  damage  sustained 
by  each.  In  such  a  case,  "  the  covenant  shall  be  moulded,"  says  Lord 
Coke,  **  according  to  the  several  interests  of  the  parties,  and  ecu^h  shall 
recover  for  a  breach  so  far  only  as  his  own  interest  extends." 

Certain  articles  of  agreement  were  entered  into  between  the  master  and 
the  several  part  owners  of  a  vessel  who  should  execute  the  articles,  and 
their  several  and  respective  executors,  &c.,  to  pay  to  them  a  certain  sum  of 
money,  to  be  received  for  the  hire  of  the  vessel,  in  such  parts  and  propor- 
tions as  were  set  against  their  several  and  respective  names,  which  **  parts 
and  proportions"  were  regulated  according  to  their  several  shares  in  the 
ship ;  and  it  was  held,  that  the  interests  of  the  parties  being  several,  a  joiat 
action  brought  against  the  master  by  all  of  them  could  not  be  maintained, 
but  that  each  one  of  the  covenantees  must  sue  severally  in  respect  of  his 
separate  interest  and  estate,  {d) 

(c)  SoraUe  t.  Park,  12  M.  &  W.  lW-168.  (tt)  ServaiUe  y.  Janus,  10  B.  &  C.  410;  5  M. 

2IopHnt(m  ▼.  Lte,  li  Law  J.,  N.  8.  (Q.  B.)  lOS.      &  R.  299,  8.  c. 
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E.  and  B.  being  possessed  of  certain  collieries,  proposed  to  sell  them,  by 
dividing  them  into  eighteen  shares,  of  4,000/.  each,  and  certain  parties, 
described  as  shareholders  of  a  company  about  to  be  formed,  agreed  to  pur- 
chase so  many  shares  in  ihem  respectively  as  were  set  opposite  their 
respective  names.  Covenants  for  title  and  farther  assurance,  and  for 
the  completion  of  certain  works  in  the  mines,  were  then  entered  into  with 
the  purchasers,  in  req>ect  of  their  several  shares,  and  it  was  held  that  these 
covenants  were  several,  by  jceason  of  the  several  interests  of  the  covenantees, 
and  that  separate  actions  must  be  brought  by  each  in  respect  of  the  damage 
sustained  by  each.  "  It  would  be  a  very  inconvenient  construction  of  the 
covenant,"  observes  Tindal,  G.  J.,  "  if  we  were  to  hold  that  the  action  must 
be  a  joint  action  in  such  a  case ;  for  it  could  not  be  brought  without  the 
consent  of  fifteen  shareholders^  who  might  be  strangers  to  each  other,  and 
who  have  no  authority  to  compel  each  other  to  join  in  the  maintenance  of 
the  action."  (e) 

When,  on  the  other  hand,  the  parties  to  the  contract  have  a  joint 
interest  in  the  fulfilment  thereof,  and  sustain  a  joint  damage  by  the  breach 
of  the  engagement  they  have  entered  into,  they  must  all  bring  a  joint 
action.  The  herald  painters  entered  into  a  covenant,  ''  each  of  them 
with  each,  and  every  of  the  others,"  that  they  would  bring  their  work 
of  herald  painting  to  one  shop  for  sale,  and  that  the  money  received 
should  be  afterwards  divided  between  them  in  certain  shares  and  propor- 
tions, and  because  one  of  the  covenantors  did  not  bring  his  work  to  the 
place  aforesaid,  the  others  brought  a  joint  action  of  covenant  against  him, 
and  after  judgment  by  default,  and  a  writ  of  inquiry  executed ;  it  was 
moved  in  arrest  of  judgment  that  the  covenant  was  a  several  covenant, 
and  that  separate  actions  ought  to  have  been  brought ;  but  the  court  held 
that  the  action  was  well  brought  jointly  by  the  covenantees,  '*  tot  the  not 
bringing  the  work  to  the  workhouse"  was  a  joint  damage,  for  it  was  first 
to  be  brought  into  the  joint  stock,  and  sSbdt  that  the  division  of  profit 
was  to  be  made.  (/) 

Several  fiddlers  entered  into  an  agreement  under  seal  not  to  play 
asunder  unless  ''  on  my  Lord  Mayor's  day,"  and  bound  themselves  in 
20/.  ''  each  to  the  other  jointly  and  severally"  for  the  performance 
thereof.  One  of  them  brought  an  action  upon  the  deed,  and  assigned  as 
a  breach  that  the  defendant  had  played  by  himself  at  a  certain  tavern  ; 


(«  MiUt  T.  Ladhroii,  13  Law  J.,  K.  S.  (C.  P.)  (/)  Sawiden  t.  Johamn,  Skin.  401 ;  Comb. 

125.  230,  8.  c. 
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bat  it  was  held  that  they  ought  all  to  have  joined,  as  they  had  a  joint 
interest  in  the  fulfilment  of  the  contract.  (^) 

A  covenant  with  several  persons  for  the  payment  to  them  of  a  sum  of 
money  is  a  joint  covenant  with  all,  in  the  performance  of  which  they  have 
a  joint  interest  so  that  one  of  them  cannot  sue  for  his  particular  share 
or  proportion  of  the  entirety,  but  all  must  join  in  one  joint  action  for  the 
whole^  and  the  pointing  out  of  the  share  which  each  is  to  take  of  the 
entire  amount  will  not  create  a  separation  of  interest  so  as  to  enable  the 
parties  to  maintain  separate  actions. 

An  action  of  debt  was  brought  upon  a  coventot  contained  in  an 
annuity  deed,  whereby  the  defendant  covenanted  with  the  plaintiff  and 
one  A.  B.  their  executors,  administrators,  and  assigns,  to  pay  to  the 
plaintiff  and  the  said  A.  B.  and  their  executors,  &c.,  one  annuity  or  clear 
yearly  sum  of  80/.,  "  in  the  shares  and  proportions  following,  i.  e.  the 
sum  of  15/.,  being  one  moiety  of  the  said  annuity  or  yearly  sum  to  the 
plaintiff,  his  executors,  &c.,  and  the  sum  of  15/.,  the  remaining  moiety 
thereof,  unto  the  said  A.  B.,  his  executors,  &c. ;  and  it  was  held  that  the 
covenantees  had  a  joint  interest  in  one  entire  annuity,  to  be  paid  to  them 
in  moieties ;  that  the  words  "  in  the  shares  and  proportions  following," 
only  pointed  out  the  mode  of  payment,  and- did  not  operate  as  a  severance 
of  interest,  and  that  one  of  the  covenantees  consequentiy  could  not  main- 
tain an  action  without  joining  the  other  ;{h)  but  if  the  deed  had  contained 
a  distinct  grant  of  a  separate  annuity  to  each  of  the  two  covenantees, 
then  they  would  have  had  several  interests,  and  it  would  have  been  neces- 
sary for  them  to  have  brought  separate  actions,  (t)  For  if  a  covenant  be 
made  with  ten  persons  to  pay  a  distinct  sum  of  money  to  each  of  them, 
a  separate  duty  arises  to  each ;  and  it  is  the  same  in  contemplation  of 
law  as  if  ten  separate  and  distinct  contracts  had  been  entered  into  with 
each  one  of  the  parties  separately. 

A  legacy  of  40/.,  which  had  been  bequeathed  to  a  brother  and  sister, 
was  lent  to  the  defendant,  who  gave  the  following  "  bill  obligatory'* 
under  seal  as  a  security  for  the  repayment  of  the  money.  "  This  bill 
witnesseth  tiiat,  I,  Robert  Sherwood,  have  received  of  Thomas  Pretty 
40/.  to  the  use  of  Robert  Shaw  and  Jane  Shaw  his  sister,  children  of 
John  Shaw  deceased,  equally  to  be  divided  between  them,  and  the  same 


(^)  Spencer  t.  Durani,  Comb.  11 5.  lieh  ▼.  Blundelt,  8  C.  &  P.  882. 

(A)  Lane  t.  Drintwater,  1  C.  M.  &  R.  599;  (»)   WUkert  t.  Birdkam,  8  B.  &  C.  254;  5 

5  Tyr.  40 ;    8  Dowl.   P.   C.  223.     Byrne  v.  D.  &  R.  108,  f.  c. 
FiUhuffh,  5  Tyr.  54;  1  C.  M.  &B.  613.    £n^ 
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to  repay  again  at  such  time  as  shall  be  thought  best  for  the  profit  of  the 
said  Bobert  Shaw  and  Jane  Shaw,  which  sum  of  40/.  is  the  full  bequest 
x>(  their  father."  In  an  action  brought  by  one  of  the  Shaws  upon  this 
instrument,  it  was  contended  that  it  was  a  joint  obligation  to  both,  and 
that  both  ought  to  join  in  an  action  upon  it ;  but  the  court  held  that 
"  it  should  be  several  bills  to  them  in  one  deed,  and  they  should  be 
divided  debts  of  201.  due  to  each,  (k)  So,  where  the  defendant  had  cove- 
nanted with  Lilly  and  Cardonel  to  receive  the  rents  due  to  them  in  Ireland, 
and  pay  a  moiety  thereof  to  each  of  them,  the  said  Lilly  and  Cardonel ; 
it  was  held  that  the  covenant  was  several,  and  that  a  separate  action  might 
be  brought  by  Lilly  alone.  (/) 

In  a  separate  action  brought  by  one  of  two  joint  covenantees,  it  ap- 
peared that  the  defendant  had  covenanted  that  he  would  not  agree  for  the 
taking  of  the  fiirm  of  the  excise  of  beer  and  ale,  for  the  county  of  York, 
without  the  consent  of  the  plaintiff  and  another,  and  the  plaintiff  had 
alone  brought  his  action  for  the  breach,  whereupon  it  was  objected  that 
it  was  a  joint  covenant  and  a  joint  interest  in  the  two  covenantees,  and 
if  the  plaintiff  could  maintain  an  action  alone,  the  other  covenantee  might 
bring  a  second  action,  and  so  the  defendant  would  be  divers  times  charged 
fot  a  breach  of  one  and  the  same  duty ;  but  the  court  held  that  there  was 
no  joint  interest  in  such  a  case,  but  that  each  of  the  covenantees  might 
maintain  an  action  for  his  particular  damages,  for  one  of  them  might 
consent  and  secretly  receive  some  satisfaction  or  recompense  for  so  doing, 
and  so  the  other  would  be  remediless  {m) 

If  a  covenant  in  terms,  joint  and  several,  has  been  entered  into  with 
divers  persons,  and  one  only  of  the  covenantees  has  a  beneficial  interest, 
they  must,  nevertheless,  all  join  in  suing  upon  the  covenant. 

If  a  covenant,  for  example,  is  entered  into  with  two  persons  jointly, 
and  with  each  of  them  severally,  for  the  payment  of  an  annuity,  or  of  a 
sum  in  solido  to  one  of  the  two  covenantees,  both  must  join  in  bringing 
an  action  for  the  money,  as  one  duty  only  is  to  be  performed,  and  they 
have  in  contemplation  of  law  a  joint  legal  interest  in  the  fulfilment  of 
it,  although  one  of  the  parties  only  is  to  take  a  beneficial  interest,  {n) 
And  if  two  separate  and  distinct  covenants  be  inserted  in  a  deed,  one 
with  A.  and  another  with  B.,  for  the  payment  of  a  sum  of  money  to  A., 
A.  cannot  alone  sue  for  the  money,  for  as  one  thing  only  is  to  be  per- 


(i)  Shaw  T.  SUrwood,  Cro.  Elis.  729.  (m)  Wilkiiuon  t.  Lhyd,  2  Mod.  82. 

(0  LiUy  T.  jffodffes,  8  Mod.  167 ;  1  Str.  553.  (n)  Anderson  t.  MarHndalt,  1  Eart,  500, 

Tippet  T.  ffavJhey,  3  Mod.  264.  501. 
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fotmed,  and  one  sum  of  money  paid,  the  law  will  not  permit  the  ooye*- 
nantee  to  be  harassed  with  two  actions,  (o) 

If  a  bond  be  made  to  three  persons  to  pay  money  to  one  of  them,  all 
ought  to  join  in  an  action  upon  the  bond,  for  they  are  as  one  obligee ; 
and  if  he  who  is  to  receive  the  money  (Ues,  the  other  two  who  survive 
must  bring  the  action,  although  they  have  no  beneficial  interest  in  the 
sum  contained  in  the  condition.  (/?)  In  these  cases  one  of  the  poveo 
nantees  or  obligees  has  a  sort  of  guardian  over  him  in  the  person  of  the 
other,  and  there  oannot  be  any  separation  of  the  interest  for  the  purposes 
of  action.  (;) 

IufPLiED  COVENANTS. — ^All  coveuauts  arising  from  implication  and 
construction  of  law  are  co-extensive  with  the  interests  of  ibe  parties  in 
whose  favour  they  are  created ;  joint,  if  that  interest  is  a  joint  interest, 
and  if  a  several  interest,  several.  If^  therefore,  a  landlord  grants  a  lease 
to  A.,  B.,  and  0.,  the  action  upon  the  implied  covenants  for  title  and 
quiet  enjoyment  must  be  brought  by  all  the  lessees  jointly,  because  they 
have  a  joint  estate,  (r) 

Tenants  in  common. — If  the  separate  and  distinct  estates  and  interests 
of  tenants  in  common  are  disclosed  on  the  face  of  a  deed,  a&d  a  separate 
duty  is  reserved  to  each  in  respect  of  his  particular  estate,  and  the 
damages  are  consequently  in  their  nature  severable  and  apportionable 
according  to  the  value  of  the  share  of  each,  separate  actions  must  be 
brought^  although  the  terms  of  the  covenant  may  be  joint ;  if,  on  the 
other  hand,  the  deed  contemplates  the  performance  of  one  thing  only, 
and  of  one  duty  in  favour  of  all,  they  must  bring  a  joint  action,  although 
they  be  possessed  of  several  estates.  If  two  tenants  in  common  make  a 
lease,  reserving  one  entire  rent  to  themselves,  they  must  bring  a  joini; 
action  to  recover  such  rent,  although  the  rent  be  reserved  to  them,  "  ac- 
cording to  their  several  and  respective  rights  and  interests ;"  but  if  there 
be  several  demises,  and  a  separate  reservation  of  rent  to  each  tenant  in 
common,  then  they  must  bring  separate  actions.  («)  They  must  also 
sue  separately  when  they  have  made  several  demises  upon  4  Geo.  2,  c.  28, 
for  double  value  for  holding  over,  and  a  joint  action  when  they  have  made 
a  joint  demise,  (t)     But  when  an  estate  in  land,  with  covenants  annexed, 

(»)  ffoptinton  t.  Lee,  14  Law  J.,  N.  S.  (Q.  («)  Lit,  sec.  816;  Blackstone,  r6l  2,  chap. 

B.)  101.    FaUy  v.  AddeniMrooh,  i  Kd.  f^  JL  18,  IV.    Simpeon  ▼.  CZayto*,  4  Bint.  N.  Q. 

N.  8.  207.  781 ;  6  Sc.  496,  s.  c.    Powtt  ▼.  Smith,  1  D.  & 

(p)  RolU  V.  Tate,  TcW.  177.  B  490 ;  5  B.  &  Aid.  850.  Wallaee  t.  M'Lamih 

Iq)  Jamet  w.  EvMry,  5  Price,  584.  1  M.  &  R.  516. 

(r)  ColmMkn  t.  Sk^ryMk,  1  SaUt  W  i  Ownb.  (0  WUhimon  v.  BoU,  1  Bing.  N.  0.  713;  1 

168,  s.  c.  Soott,  675,  •.  c. 
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comes  to  two  persons  as  tenants  in  common,  they  may  in  certain  cases  join 
or  sever  at  their  election^ in  an  action  upon  the  covenants,  (f^) 

Joint  tenants. — ^As  all  persons  jointly  interested  must  bring  a  joint 
action,  it  follows  that  one  joint  tenant  cannot  sue  without  joining  the 
other  in  actions  upon  covenants  affecting  the  enjoyment  of  their  joint 
estate.  If  two  joint  tenants  make  a  lease  of  their  land,  reserving  rent  to 
one  of  them,  it  shall  enure  to  both  in  respect  of  the  joint  reversion ;  (x) 
and  the  same  rule  holds  good  with  respect  to  parceners  who  have  a 
unity  of  interest,  title,  and  possession,  and  together  constitute  but  one 
heir.  One  coparcener  consequently  cannot  sue  separately  to  recover  her 
proportion  of  rents  accruing  to  her  and  her  fellows,  (y)  But  if  in  ex- 
press contracts  respecting  their  joint  property,  covenants  are  entered  into 
with  one  of  them  alone  for  the  payment  of  rent,  or  the  performance  of 
certain  services,  such  covenantee  may  alone  sue.  And  when  express 
covenants  are  entered  into  by  tenants  in  common,  joint  tenants  or  par- 
ceners inter  se,  such  covenants  are  either  joint  or  several,  according  as 
they  contemplate  the  fulfilment  of  one  joint  duty  to  all,  exclusive  of  the 
covenantor,  or  the  fulfilment  of  distinct  and  separate  duties  in  favour  of 
each  one  of  the  covenantees,  {z) 


SECTION  n. 


OF  JOINT  AND  SEPARATE   RIOHT8   OF  ACTION  UPON   SIMPLE   CONTRACTS. 

If,  upon  the  face  of  a  simple  contract  in  writing,  it  appears  that  the 
promisees  have  a  joint  interest  in  the  performance  of  the  contract,  and 
sustain  a  joint  damage  by  reason  of  its  non-fulfilment,  they  must  bring  a 
joint  action  {a)  If,  on  the  other  hand,  they  take  several  interests  and 
separate  duties,  and  engagements  arise  in  favour  of  each,  and  the  damages 
consequently  are  several,  and  can  be  apportioned,  separate  actions  must 
be  brought,  {b)  But  the  surrounding  circumstances,  and  the  situation 
of  the  parties,  and  the  nature  of  the  consideration  may  be  looked  at,  in 

(«)  Midgd^  y.LtmUbce,  Ourtli.  289.  Kitchen  (z)  WotUm  t.  Cooke,  Dyer,  260  b. 

T.  BudOey,  1  Ut.  109,  post  ch.  11, 1. 1.  (a)  Ckamler  t.  Leete,  4  M.  &  W.  295 ;  5  M. 

(x)  Co.  Litt  214  a.,  ISO  b.  &  W.  698,  a.  c,  in  eiror. 

(y)  Deeharms  ▼.  Sorwood,  4  H.  &  Sc.  400;  ib)  Palmer  Y.SparthoU,  4  8c.  N.  R.  748. 
10  BiDg.  529,  f.  c 
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order  to  see  who  is  really  interested,  and  who  haa  sastaiiied  the  damages, 
and  whether  sach  damages  are  joint  or  several,  in  order  to  determine  the 
number  of  the  plaintiffs,  and  in  whom  the  right  of  action  rests,  (c) 

An  agreement  was  entered  into  between  the  several  part  owners  of  a 
vessel  who  had  separate  shares  in  the  ship,  and  die  defendant,  whereby  the 
defendant  was  intrusted  with  the  exclusive  management  and  control  of  the 
^^Bssel  as  ship's  husband,  for  a  voyage,  and  the  defendant  was  to  fit  out  the 
vessel  and  supply  her  with  the  necessary  stores  for  a  voyage,  and  eack 
of  the  parties,  part  owners  of  the  vessel,  were  to  pay  the  defendant  **  a 
propariion."  of  the  sums  he  should  expend  in  that  behalf,  and  the  de* 
fendant  promised,  after  the  voyage  had  been  completed,  to  render  a  full 
account  of  the  ship  and  her  concerns,  and  to  divide  the  neat  profits  "  ac- 
cording to  the  proportions  in  the  said  ship ;"  and  it  was  held,  that  as  the 
promisees  had  upon  the  fiice  of  the  written  contract  several  interests  in  the 
performance  of  the  thing  stipulated  to  be  done,  and  each  sustained  a  sepa- 
rate dainage,  the  promise  to  account  should  be  moulded  according  to  the 
several  interests  of  the  parties,  and  be  a  distinct  promise  to  each  in  re- 
spect of  his  separate  share  in  the  ship,  and  that  any  of  the  part  owners 
consequently  might  maintain  a  separate  action  for  the  non-render  of  the 
account,  (d) 

If  there  be  a  joint  retainer  and  employment  of  another  by  divers  per- 
sons to  do  one  thing  for  the  benefit  of  all,  they  have  a  joint  legal  interest 
in  the  fulfilment  of  the  contract  by  the  party  employed,  although  they 
may  have  several  beneficial  interests^  and  be  possessed  of  separate  shares 
in  the  subject  matter  of  the  contract.  The  plaintiff  and  two  other  persons, 
being  possessed  of  separate  shares  in  a  ship,  jointly  employed  the  de- 
fendant to  sell  the  entirety  for  them ;  and  it  was  held  that  the  plaintiff 
could  not  sue  the  defendant  for  his  separate  share  of  the  purchase-money, 
for  as  the  employment  was  to  sell  the  ship  in  iolido  as  one  thing  for  all, 
the  proceeds  became  joint  property,  and  nothing  less  than  an  express 
agreement  by  the  defendant,  with  the  consent  of  all  parties,^  would  have 
enabled  the  plaintiff  to  maintain  a  separate  action.  But  if  each  had  em- 
ployed the  defendant  to  sell  his  particulaT  share  in  the  ship,  then  separate 
actions  might  have  been  brought  by  each,  (e) 

Two  persons  who  had  become  bail  for  another  called  together  upon  an 
attorney,  and  employed  him  to  surrender  their  principal;  it  was  held, 
that  one  of  them  could  not  afterwards  maintain  an  action  against  the  attor- 

(e)  Place  t.  DeU^,  6  Sc.  258,260;  4Biiig.  {e)  Hattali  t.  OrigUh,  2  Cr.  &  M.  679;  4 

N.  C.  482,  i.  c.  Tyr.  487,  s.  c. 

(df)  Owiton  V.  Ogle,  18  But,  588. 
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ney  for  negleoting  to  effect  the  render  pursuant  to  his  undertaldng,  as  the 
retainer  was  a  joint  retainer,  and  the  law  therefore  would  consider  the 
undertaking  to  be  a  joint  undertaking  to  both,  upon  which  both  must 
sue.  (/) 

In  a  joint  action  brought  by  two  persons  as  plaintifiBs,  it  appeared  that 
their  several  cattle  had  been  distrained,  and  that  the  defendant,  in  consi- 
deration of  10/.  paid  unto  him  by  the  plaintiffs,  had  promised  to  get  the 
cattle  restored  to  them ;  and  it  was  objected,  that  as  the  cattle  were  the 
several  property  of  the  two  plaintiffs,  separate  actions  should  have  been 
brought;  but  the  court  held,  that  as  the  consideration  was  joint,  and  it 
was  not  known  how  much  money  the  one  plaintiff  had  given,  and  how 
much  the  other,  the  action  was  well  brought  by  both  jointly.  (^)  Neither 
did  it  appear  in  this  case  how  many  cattle  the  one  party  had  lost  and  how 
many  the  other,  the  damage,  therefore,  was  a  joint  damage  to  both,  and 
compensation  was  properly  sought  for  in  a  joint  action ;  but  if  the  damage 
had  appeared  upon  the  face  of  the  contract  to  be  several,  as  if  the  promise 
had  been  to  restore  so  many  beasts  to  the  one  and  so  many  to  the  other, 
as  the  separate  property  of  each,  then  separate  actions  should  have  been 
brought. 

If,  in  consideration  of  certain  services  to  be  rendered  by  the  promisees, 
a  promise  is  made  to  pay  them  a  sum  of  money,  this  is  a  joint  promise  in 
&vour  of  all,  upon  which  a  joint  action  by  all  must  be  brought ;  and  the 
pointing  out  the  particular  share  that  each  is  to  receive  of  the  sum  so  pro- 
mised to  be  paid  will  not^  in  the  case  of  simple  contracts,  any  more  than 
in  the  case  of  deeds,  create  a  severance  of  interest,  so  as  to  enable  the 
promisees  to  maintain  separate  actions  against  the  promisor,  to  recover 
iheir  respective  proportions  of  the  entirety,  (h)  But  if  one  sum  in  solido 
is  not  to  be  paid  in  the  first  instance,  and  afterwards  divided,  but  separate 
and  independent  payments  are  to  be  made  to  each,  then  separate  actions 
must  be  brought.  Thus,  where  the  defendant  promised  one  Thomas,  that 
in  consideration  he  would  surrender  a  copyhold  to  the  defendant,  he,  the 
defendant,  would  give  unto  his  (Thomas's)  two  daughters  20/.  a  piece. 
One  of  the  daughters  having  brought  her  action  for  a  breach  of  this  pro* 
mise,  it  was  moved  in  arrest  of  judgment  that  it  was  a  joint  promise  to  the 
two  daughters,  and  that  the  one  could  not  maintain  a  separate  action ; 
but  per  Olyn,  0.  J.,  "  the  law  doth  distinguish  the  interest  though  the 
promise  be  joint.    The  action  is  brought  for  one  twenty  pound  due  to  one 

(/)  ffiU  y.  Tudber,  1  Taunt.  7.  (A)  Byrne  t.  FUzhu^h,  1  C.  M.  ft  B.  697, 

ig)  Iwuu  ▼.  Draper,  1  BolL  Abr.  31,  pi.  9,      n.  (a.) ;  5  Tyr.  64,  a.  c. 
2;  Saond.  116,  n.  a. ;  Styles,  166, 167,  203. 

T   2 


276 


JOINT  AND  SEPARATE  RIGHTS  OF  ACTION   EX  CONTRACTU. 


of  the  daughters ;  the  parties  have  distinct  interests,  so  every  one  of  them 
may  bring  the  action."  (t ) 

Implied  promises, — ^In  all  actions  upon  implied  contracts  and  promises, 
the  number  of  the  plaintifb,  and  the  joint  or  separate  cause  of  action, 
depend  entirely  upon  the  nature  of  the  consideration  firom  which  the 
implied  promise  arises.  If  that  consideration  moves  from  several  persons 
jointly,  the  law  raises  a  corresponding  implied  promise  in  favour  of  all, 
upon  which  all  must  sue ;  but  if  there  be  several  separate  considerations 
moving  from  the  parties  separately  and  individually,  the  law  implies  a 
separate  promise  in  favour  of  each,  and  separate  actions  must  be  brought 
If  several  persons  are  employed  upon  a  joint  retainer  to  do  certain  work, 
or  perform  certain  services,  there  is  an  implied  joint  promise  of  remune- 
ration ;  but  if  the  parties  each  receive  separate  retainers,  and  each  contri- 
bute a  separate  portion  of  the  work,  and  separate  services,  independently 
of  the  rest,  the  law  implies  corresponding  several  promises,  {k)  Out  of 
one  joint  retainer,  also,  may  arise  one  entire  duty  in  favour  of  all  and 
separate  duties  to  each  one  of  the  employers,  in  respect  of  which  a  separate 
action  must  be  brought ;  (/)  and  a  retainer  originally  joint  may  become 
several^  and  give  rise  to  separate  causes  of  action,  by  reason  of  the  subse- 
quent conduct  of  the  contracting  parties,  (m) 

A  carrier  being  in  want  of  assistance  upon  the  road,  engaged  two  per- 
sons separately  to  aid  him  with  their  horses.  Each  sent  three  horses, 
with  a  carter  to  attend  them,  and  the  six  drew  the  waggon,  and  they  were 
directed  to  send  in  their  several  accounts.  The  two  brought  a  joint 
action  for  the  hire,  but  it  was  held  not  to  be  maintainable,  as  they  had  no 
joint  interest,  (ft) 

Implied  promises  in  respect  ^  money  paid,  lent,  or  received. — If  a 
sum  of  money  in  solido  is  advanced  by  several  persons,  the  law  raises  an 
implied  joint  promise  of  repayment  in  favour  of  all ;  but  if  several  sums 
be  advanced  separately  by  each,  the  law  implies  a  corresponding  separate 
promise  in  favour  of  each. 

Two  out  of  three  joint  contractors,  against  whom  judgment  had  been 
recovered,  borrowed  a  sum  of  money  upon  their  joint  credit  to  satisfy  the 
judgment ;  and  it  was  held  that  they  might  maintain  a  joint  action  upon 
the  implied  promise  of  contribution  against  the  third ;  but  if  each  had 
contributed  his  share  of  the  money  out  of  his  own  funds,  or  had  borrowed 
it  on  his  separate  credit,  then  the  law  would  have  implied  a  separate 


(t)  Th4»Muy, 


Styles,  461. 


! 


k)  BeU  ▼.  Chaplain,  Hardies,  821. 

Q  StKiry  T.  Richardton,  6  Biog.  N.  C.  180. 


(flt)  Oarr^  y.  Tayhr,  1  Bsp.  117. 
(n)  SvMih  T.  Hum,  2  Chit  142, 
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promise  in  favour  of  each^  upon  which  separate  actions  must  have  been 
brought,  (o) 

Two  joint  owners  of  a  sum  of  money,  travelling  together  on  the  high- 
way, were  robbed  of  the  money,  and  thereupon  they  brought  a  joint  action 
against  the  hundred,  when  it  was  objected  that  they  ought  to  have  sued 
separately ;  but  the  court  held  that  they  were  properly  joined,  because  they 
were  jointly  entitled  to  the  damages  to  be  recovered.  If,  however,  there 
had  been  several  sums  of  money,  the  separate  property  of  the  parties 
robbed,  then  separate  actions  should  have  been  brought  (jp) 

A.  B.  and  C,  being  assignees  under  a  commission  of  bankruptcy, 
incurred  legal  expenses  on  account  of  the  bankruptcy  to  the  amount  of 
208/.  A.  and  B.  each  paid  the  sum  of  104/.  in  discharge  of  the  solicitor's 
bill,  and  brought  a  joint  action  against  0.  upon  an  implied  promise  for 
contribution ;  when  it  was  held,  that  they  could  not  sue  jointly,  but  must 
each  bring  a  separate  action,  as  the  law  would  imply  a  separate  promise 
in  favour  of  each,  in  respect  of  the  money  which  each  had  paid  on  account 
of  0. ;  (q)  but  if  they  had  borrowed  the  money  so  paid  on  their  joint 
credit,  or  if  an  agent  had  paid  it  for  them  on  their  joint  account,  then 
there  would  have  been  an  implied  joint  promise  to  both,  upon  which  a 
joint  action  must  have  been  maintained  against  G.  (r) 

And  although  several  persons  may  contribute  severally  in  equal  shares 
towards  one  entire  amount,  yet  if  their  several  contributions  are  put 
together  and  advanced  as  one  sum  in  aolido^  the  impHed  promise  of  re- 
payment is  a  joint  promise  to  all  in  respect  of  the  entire  sum  so  advanced, 
and  not  a  several  promise  to  each  in  respect  of  their  several  contributions 
thereto,  {js)  If  several  persons  contribute  their  several  proportions  of  a 
sum  of  money  which  is  to  be  paid  under  a  special  contract  to  which  they 
are  parties,  and  the  money  is  advanced  as  a  sum  in  solido,  and  the  con- 
tract is  afterwards  abandoned  or  rescinded,  the  implied  promise  to  refund 
the  money  arises  in  favour  of  all.  (/) 

"  The  Trimmer  "  privateer,  of  which  the  plaintiff  and  two  other  persons 
of  the  name  of  Grant  were  joint  owners,  took  a  prize,  in  conjunction  with 
another  privateer,  of  which  the  defendant  was  owner.  The  prize  was  con- 
demned and  sold,  and  shared  by  agreement  between  them ;  but  afterwards 
the  sentence  of  condemnation  was  reversed,  and  restitution  awarded,  with 
costs.    The  two  Grants  having  become  bankrupt,  the  plaintiffs  paid  the 

g)  Otbome  ▼.  ffatper,  5  Bast,  225,  229.  ▼.  SUd,  5  Bsp.  N.  P.  C.  192. 
)  Wintentoke  Uwndrtd^i  case.  Dyer,  870,  (r )  Othwme  t.  Harper,  5  East,  229. 

a.  pi.  59.  it)  May  t.  May,  1  C.  &  P.  44. 

(q)  Brand  v.  Bouloott,  8  B.  &  P.  285.  Ktlby         (0  English  t.  BlundeU,  8  C.  &  P.  882. 
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whole  amount,  and  then  hrought  their  action  against  the  defendant,  npon 
an  implied  promise  from  him  to  pay  his  moiety  of  the  restitution  money, 
and  costs ;  hut  it  was  held  that  they  could  not  maintain  the  action,  for 
either  the  money  was  paid  on  a  partnership  account  of  the  joint  owners  of 
the  Trimmer,  when  the  two  Grants,  who  had  become  bankrupt,  or  their 
assignees,  should  have  been  joined  as  plaintiflb,  or  it  was  a  separate  pay- 
ment by  each  individual  of  the  plaintifiGsi,  when  separate  actions  should 
have  been  brought  by  each,  (u) 


SECTION  III. 


OF  THE  RIGHT  OF  ACTION  OF  PARTNERS. 

Contriicts  under  seal. — ^As  an  action  upon  a  contract  under  seal  can 
only  be  maintained  by  the  parties  with  whom  the  contract  is  in  terms 
made,  it  follows,  that  if  a  deed  be  entered  into  by  one  or  more  of  several 
partners  on  behalf  of  the  co-partnership  generally,  the  action  upon  such 
contract  must  be  brought  by  the  partners  with  whom  it  was  made,  and  not 
by  the  co-partnership  in  whose  behalf  it  was  made. 

If  upon  the  face  of  a  simple  contract  in  writing,  it  appears  that  the  con- 
tract has  been  entered  into  by,  or  on  behalf  of,  a  firm  in  partnership,  all 
the  members  of  the  firm  must  sue  jointly  thereon,  (a)  If  the  joint  interest 
and  joint  consideration  are  not  disclosed  upon  the  face  of  the  writing,  but  the 
contract  is  entered  into  with  one  of  the  partners  in  his  individual  capacity, 
and  apparently  on  his  own  account,  but  in  reality  on  behalf  of  the  firm  of 
which  he  is  a  member,  the  {Partner  so  contracting  stands  in  the  position 
of  an  agent  dealing  on  behalf  of  an  undisclosed  principal ;  and  either  the 
partner  with  whom  the  contract  is  so  made,  or  the  firm,  as  the  parties 
really  interested  in  it,  may  bring  the  action,  {h)  the  defendant  being  of 
course  entitled  in  the  latter  case  to  set  up  against  the  firm  any  defence 
that  he  would  have  had  to  an  action  brought  by  the  one  partner  alone,  as 
in  the  case  of  principal  and  agent,  (c)    If  a  written  contract  for  the  sale  of 

(«)  Graham  t.  Itobertton,  2  T.  R.  282.    It  ham  t.  Ihnke,  9  H.  &  W.  96,  98 ;  II  H.  ft  W. 

has  now  been  held  that  the  law  will  raiae  no  im-  817,  t.  c,  in  enor. 

plied  promise  of  contribution  as  between  part-  {e)  Sbracey  v.  Dt«y,  7  T.  R.  861,  n. ;  2  Bnp. 

new.    SadltT  ▼.  Nixon,  6  B.  ft  Ad.  986.  469,  n.     Gordon,  v.  Ellis,  18  Iaw  J.,  N.  S. 

(a)  Ltwit  V.  Bdwirds,  7  M.  &  W.  800,  805.  C.  P.  179. 

(6)  Altxander  ▼.  Barker,  2  Tyr.  147.    Bech- 
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goods,  the  joint  property  of  several  partners,  be  entered  into  by  one  of 
them  in  his  own  name  only,  all  the  partners  may  sue  upon  it,  although 
the  purohaser  had  at  the  time  no  knowledge  that  there  were  other  persons 
interested  in  the  transaction  besides  the  one  he  had  contracted  with,  (d) 

Promissory  notes  and  bills  of  exchange  payable  to  one  of  the 
several  partners. — ^If,  however,  a  promissory  note  or  a  bill  of  exchange 
has  been  made  payable  to  one  of  the  partners  to  secure  a  debt  due  to  the 
firm,  the  rest  cannot  join  in  suing  thereon ;  for,  as  we  have  before  seen, 
bills  of  exchange  and  promissory  notes  form  a  class  of  contracts  eui 
generis,  regulated  by  the  law  merchant,  and  can  only  be  sued  upon  by 
those  whose  names  appear  upon  them  as  the  payees,  (e) 

Covenants,  bonds,  and  simple  contracts,  with  Jirms  in  partner^ 
ship  by  their  trading  name. — ^If  a  bond  or  covenant  is  entered  into  with 
a  firm  in  partnership  by  its  ordinary  trading  appellation,  evidence  is  admis- 
sible  to  show  who  were  the  individuals  actually  constituting  the  firm  at  the 
time  the  contract  was  entered  into,  so  as  to  give  them  the  benefit  of  it. 
An  action,  for  example,  having  been  brought  upon  a  bond  given  to  the 
**  Widow  Moller  and  Son,"  it  was  proved  at  the  triid  that  the  Widow  MoUar 
had  been  dead  several  years  at  the  time  the  bond  was  executed,  and  that 
the  plaindfb,  her  sons,  were  then  carrying  on  the  trade  under  the  old 
firm;  and  Mansfield,  C.  J.,  held,  that  the  plaintifis  might  prove  by  oral 
testimony  that  they  were  the  persons  meant  by  the  designation  ''  Widow 
Moller  and  Son.  (/) 

But  the  persons  who  were  actually  partners,  and  constituted  the  firm  at 
the  time  the  bond  or  covenant  was  entered  into,  are  the  only  parties  entitled 
to  maintain  an  action  upon  it,  for  the  right  of  action  upon  a  contract  under 
seal  cannot  be  made  to  shift  from  one  person  to  another,  according  to  the 
varying  accidents  or  exigencies  of  the  moment,  but  must  be  brought  by 
the  parties  with  whom,  in  construction  and  contemplation  of  law,  it  was 
actually  made. 

If  a  bond,  for  example,  be  given  to  the  existing  partners  of  a  firm, 
or  to  a  firm  generally  by  its  trading  name,  '*  and  to  all  such  persons  who 
may  afterwards  be  added  to  the  firm,"  or  to  certain  persons,  being  governors 
or  directors  of  a  society  or  company,  '^  and  to  their  successors,"  the  original 
obligees  are  the  only  parties  who  can  sue  upon  the  instrument.  (^) 

(d)  Skinner  y.SU)eh,  4  B.  ft  Aid.  487.  Rob-  QitMit  t.  WooldaU^  14  Law  J.,  N.  8.  (Q.  E) 

$0%  y.  JDrHmmond,  2  B.  &  Ad.  308.  41. 

(«)  Siftin  T.  Waller,  2  Cainpb.  807.   SwUy  (a)  Dancey.  OirtUer,iB.SL?.i2.  PemierUm 

T.  Ly$,  16  Eait,  7.    Bawden  ▼.  ffawdl^  4  8c.  V.  Oates,  4  Btua.  154.    Littledale,  J.,  10  B.  &  C. 

N.  R.  881,  aote.  127 ;  6  M.  &  R.  98.    CkapfRon  y.^fitciiiKofi,  8 

(/ )  MoUer  t.  LamherU  2  Gunpb.  648.    The  Ad.  &  B.,  N.  8.,  708-  721. 
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Effect  of  changes  in  the  members  of  the  firm, — ^When,  in  the  conrse  of 
a  partnership,  new  partners  are  admitted,  or  old  partners  retire,  withoat 
any  change  in  the  appellation  of  the  firm,  the  contracts  and  securities 
which  remain  with  the  partnership,  and  which  have  been  entered  into  with 
the  finn  by  its  trading  appellation,  whether  they  be  deeds  or  whether  they 
be  simple  contracts,  should  be  sued  upon  by  those  who  were  members  of 
the  firm  at  the  time  such  contracts  were  made  or  entered  into,  unless  they 
are  negotiable  securities,  and  have  been  regularly  indorsed  in  the  usual  way 
to  the  new  partnership.  The  right  to  the  enforcement  of  a  contract, 
whether  it  be  under  seal  or  under  hand  merely,  is  what  is  technically 
termed  a  chose  in  action,  and  cannot,  as  will  presently  be  shown,  (A)  be 
transferred  from  hand  to  hand,  and  be  made  to  shift  firom  one  person  to 
another,  at  the  will  and  pleasure  of  the  parties  in  whom  such  right  of  action 
is  by  law  Tested.  If  a  simple  contract,  therefore,  has  been  entered  into 
with  a  firm  in  partnership  by  its  trading  name,  a  person  who  has  subse- 
quently entered  into  partnership  cannot  be  joined  with  the  old  members  of 
the  firm  as  a  plaintiff  in  an  action  upon  such  contract,  for  the  contract  was 
not  entered  into  with  him,  and  no  right  to  sue  upon  it  can  be  transferred 
to  him  by  any  private  arrangement  between  the  partners,  concluded  without 
the  knowledge  or  approbation  of  the  promisor,  (t)  The  right  of  action  in 
such  a  case  continues  in  the  firm  as  constituted  at  the  time  tbe  contract 
was  made,  and  all  who  were  the  acting  ostensible  partners  at  that  time 
must  sue  upon  it. 

A  promissory  note,  intended  to  be  a  continuing  security,  was  given  to  a 
banking-house,  to  secure  advances,  to  be  made  from  time  to  time  by  the 
firm.  Several  changes  in  the  firm  took  place,  and  upon  each  change  the 
note  was  transferred  in  account  from  the  old  firm  to  the  new,  and  interest 
was  paid  by  the  defendants  to  the  successive  firms  as  upon  a  debt  owing  to 
the  persons  successively  constituting  the  banking-house.  The  note,  how- 
ever, had  never  been  indorsed  from  the  old  firm  to  the  new,  and  it  was 
held  that  the  action  upon  it  must  be  brought  by  the  original  payees,  the 
persons  who  constituted  the  firm  at  the  time  the  note  was  given,  and  not 
by  the  parties  who  constituted  the  firm  at  the  time  the  action  was 
brought.  (*) 

A  bond  or  guarantee,  however,  given  to  a  co-partnership,  is  absolutely 
determined  and  put  an  end  to  by  any  change  in  the  constitution  of  the 

(h)  Post  ch.  11 .  liability  to  the  old  firm.    Moon  ▼.  ffiU,  2  Peak« 

(«)   Wiliford  T.  Wood,  1  Esp.  183.     A  liala-  10,  peat,  ch.  11,  s.  2. 
lity  to  the  new  firm  may,  however,  with  the  (i)  Pease  v.  Hirst,  10  B.&  C.  122;  5  M-  &  R. 

consent  of  all  parties,  be  substituted  in  lieu  of  the  92,  98. 
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finn,  such  as  the  retirement  or  death  of  an  existing  partner,  or  the  intro* 
duction  of  a  new  partner,  unless  it  plainly  appears  to  have  been  the  inten- 
tion of  the  parties  that  the  security  should  be  a  continuing  security,  and 
should  remain  in  force  throughout  all  changes  in  the  co-partnership.  (I) 

Implied  contracts  and  jpromises  with  firms  in  partnership, — ^As  the 
joint  or  separate  right  of  action  upon  implied  promises,  depends,  as  we 
have  before  seen,  upon  the  nature  of  the  consideration,  being  joint  when 
the  consideration  is  entire,  aqd  moves  from  several  persons  jointly,  and 
separate  when  there  is  a  separate  consideration  moving  from  each  of  the 
conducing  parties,  it  follows,  that  if  a  service  or  benefit,  out  of  which  the 
law  implies  a  promise,  moves  from  a  firm  in  partnership,  the  promise  so 
implied  is  a  joint  promise  in  favour  of  all  the  partners  upon  which  all 
must  sue.  (m)  If,  on  the  other  hand,  it  moves  from  the  one  partner 
separately  and  individually  on  his  own  account,  it  is  a  private  contract  in 
which  the  partnership  has  no  concern,  and  a  joint  action  by  the  firm 
cannot,  consequently,  be  supported,  (n)  Whenever  the  services,  however, 
have  been  rendered  by  the  one  partner  on  the  partnership  account,  and 
the  remuneration  for  such  services  belongs  to  the  joint  purse,  all  the  part- 
ners are  jointly  interested  in  the  consideration,  and  a  joint  action  may  be 
brought  by  all.  {p)  When  the  money  of  the  partnership  has  been  lent  by 
the  one  partner  alone,  the  firm  may  sue  upon  the  implied  promise  of  re- 
payment, (//)  but  if  they  permit  one  partner  to  deal  with  the  partnership 
property  in  his  own  name,  they  cannot  stand  in  a  better  situation  than  the 
one  partner  who  has  so  acted,  {q) 

And  where  a  person  lends  money  in  his  own  name,  and  nominally  on 
his  own  account,  but  really  on  account  of,  and  as  the  loan  of  another,  the 
real  lender,  who  sues  for  die  money,  must  show  clearly  and  distinctly  that 
the  advance  was  made  on  his  account,  and  as  a  loan  from  Atm,  although 
that  £Eust  might  at  the  time  be  unknown  to  the  borrower,  for,  as  we  have 
before  seen,  "  if  B.  lends  money  to  A.,  and  A.  makes  a  further  loan  of  it 
to  C,  B.  would  have  no  right  of  action  against  G.  to  recover  it  back."  (r) 

Special  contracts,  promissory  notes,  and  bills  of  exchange  founded  upon 
a  consideration  moving  firom  the  partnership,  or  given  to  secure  the  pay- 

(/)  Sm»fm  T.  CooU,  8  Moore,  588.    Dry  r.  (o)  Ari^  r.  Tucsfor,  4  B.  &  Ad.  815. 

i>a«y,  10  Ad.  &  B.  80.  JHym  T.  J?d^  7  T.  B.  \p)  ^teraiMler  r.  Bafvbr,20.ft  J.189,140; 

254.     UMunUw  <^  CamMdge  t.  Baldwin,  5  2  Tyr.  140. 

H.  &  W.  580.  iq)  Lueoi  t.  Ik  la  C<nvr,  1  H.  ft  S.  249. 

(«)  Bond  T.  PtUard,  8  M.  &  W.  857.  Lain-  Chrdan  t.  JBUu,  18  Law  J.,  N.  B.  (C.  P.)  182. 

hirt't  caie,  Qodb.  244.     Towmnd  t.  NeaU,  2  Robton  t.  Dnmmond,  2  B.  &  Ad.  803. 

Gampb.  189.  (r)  Stmt  t.  Bond,  5  B.  ft  Ad.  889;  2N.  ft 

(«)  Brandon  r.  Hnbba/rd,  4  Moore,  867 ;  2  M.  616. 
B.  ft  B.  11,  a.  c. 
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ment  of  money  advanced  or  goods  sold  by  the  finn,  shoald  be  giyen  to  the 
partnership  by  its  ordinary  trading  name,  in  order  that  the  contract  may 
correspond  with  the  consideration  upon  which  it  is  founded;  for  if  an 
action  be  brought  by  one  partner  upon  a  promissory  note  addressed  to 
him  individually,  to  secure  a  debt  due  to  the  firm,  and  it  should  become 
necessary,  from  the  invalidity  of  the  instrument  or  from  any  other  cause, 
to  resort  to  the  promise  implied  by  law  in  respect  of  the  original  consider- 
ation,  the  action  would  fail,  because  the  proof  of  that  consideration  would 
necessarily  disclose  an  implied  contract  with  all  the  members  of  the  firm 
jointly.  And  in  the  case  of  one  partner  suing  alone  upon  a  contract  made 
with  him  individually,  care  must  be  taken  that  the  issue  can  be  proved 
without  disclosing  the  interest  of  the  other  partners,  for  if  it  appears  from 
the  plaintifiTs  case  that  the  contract  is  founded  upon  a  joint  consideration 
moving  from  the  partnership,  the  law  would  imply  a  corresponding  joint 
promise,  and  the  action  by  the  one  partner  alone  would  fail.  («) 

Nominal  and  dormant  partners. — ^A  mere  nominal  partner  who  has  no 
interest  whatever  in  the  business,  and  does  not  participate  in  the  profits 
of  the  concern,  and  has,  consequently,  never  been  entitled  to  the  fruits  of 
the  contract  upon  which  the  action  is  brought,  need  not  be  joined  as  a 
plaintifT,  (t)  except  in  the  case  of  written  contracts  on  which  his  name 
appears,  {u)  nor  is  it  necessary  for  a  dormant  partner,  whose  name  does 
not  appear  in  the  firm,  to  join  the  acting  ostensible  members  of  a  partner- 
ship in  an  action  on  a  contract  made  with  them ;  (x)  and  if  an  acting 
partner  withdraws  his  name  from  the  firm,  but  continues  to  share  the 
profits  as  a  dormant  partner,  he  need  not  be  made  a  plaintiff  in  an  action 
upon  contracts  entered  into  with  the  firm,  subsequent  to  the  withdrawal 
of  his  name,  (y)  but  a  dormant  partner,  standing,  as  he  does,  in  the 
position  of  an  undisclosed  principal,  may,  of  course,  in  all  cases,  join  the 
other  partners  in  an  action  upon  a  contract  entered  into  with  the  partner- 
ship, {z) 

Covenants  by  partners  inter  se, — ^If  any  one  particular  partner  enters 
into  a  contract  or  stipulation  with  the  rest,  such  as  an  engagement  not 
to  trade  on  his  own  accounj;,  not  to  sell  merchandize  without  ^e  assent  of 
the  others,  &c.,  they  must  all  join  in  suing  upon  this  contract,  for  they 

($)  OarrtU  ▼.  SandUy,  8  B.  ft  C.  462 ;  5  D.  lu)  Guidon  y.ItobMi,  2  Ompb.  804. 

&R.819,s.c.  (x)  Lhjfdy.AnMfmUt^TtamUZ^,  Bnu- 

(t)  Barber  t.  Pa/rkert  1  T.  R.  287.  Harruo%  tifigUm,  t.  AvU,  9  Moore,  840 ;  2  Bing.  177, 

T.  FiUJunry,  8  Bsp.  287.    Panont  ▼.  Crwby,  a.  c. 

6  Bsp.  199.     OlM$op  ▼.  Cdman,  1  StariL.  25.  (y)  Lereekr,  Shqfloe,  1  Btp.  468. 

Davenport  t.  Paekttrow,  1  0.  &  P.  89.    Teed  («)  Skinner  t.  Stoeit,  4  B.  &  Aid.  487.  Jlob- 

T.  Elwartky,  14  Bast,  209.    Mawman  t.  Gil-  ton  y.  Drummond,  2  B.  &  Ad.  808,  andiee  ante, 

let,  2  Taunt  825,  n.    Kdl  ▼.  Nainby,  10  B.  &  ch.  10,  s.  2. 
C.20. 
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have  a  joint  interest  in  the  performance  of  it>  and  the  breach  operates  as  a 
joint  damage  to  all.  (a) 

Several  persons  who  had  entered  into  an  indenture  of  co-partnership 
covenanted  '*  each  of  them  respectively  for  himself,  his  executors,  &c.,  to 
and  with  the  other  and  otheniof  them  respectively,  and  his  and  their  re* 
spective  executors,  administrators,  and  assigns,"  that  there  should  be  a 
joint  stock,  &c.,  and  that  certain  prize  brandies  should  be  bought  by  them 
in  partnership,  and  that  none  of  the  parties  during  the  time  of  the  part- 
nership should  sell  or  trade  in  brandy  wines  by  himself  only,  or  in  com- 
pany with  any  other,  but  only  upon  the  same  joint  account,  and  that  no 
brandies  which  flhould  come  to  the  hands  of  any  of  the  parties  should  be 
sold  by  him  without  the  assent  of  the  others,  &o,  A  separate  action 
having  been  brought  by  one  of  the  partners  against  another  for  a  breach 
of  this  contract,  it  was  held,  that  as  all  the  partners  were  equally  inter- 
ested in  the  performance  of  it,  and  had  sustained  equal  damage  by  the 
breach,  all  ought  to  have  joined  in  the  action,  notwithstanding  the  several 
language  of  the  covenant  upon  which  it  was  brought  (b) 

So,  where  the  herald-painters  entered  into  a  covenant,  as  before-men- 
tioned, "  each  of  them  with  each  and  every  of  the  others,"  to  bring  their 
work  to  one  shop  for  sale,  and  to  divide  the  proceeds  between  them,  it  was 
held,  that  the  covenant  was  joint  in  law,  though  several  in  words,  and  that 
the  action  was  properly  brought  by  the  partners  jointly,  (c)  In  such  oases 
the  contract  of  the  defendant  is  with  all  the  rest,  excluding  himself,  and 
all  the  rest  are  joint  tenants  against  him,  for  ''  if  there  be  twenty  partners, 
and  one  of  them  covenant  with  all  the  rest,  yet  he  is  in  that  respect  several 
from  them  all,  and  they  all  joint  against  him."  (d) 

Several  persons  agreed  by  simple  contract  to  establish  a  stage- ooach, 
and  each  undertook  to  horse  it  for  one  stage,  and  mutually  and  recipro- 
cally bound  themselves  each  to  the  other  in  certain  stipulated  penalties, 
for  which  one  of  their  number  alone  was  empowered  to  sue,  the  amount 
of  such  penalties  to  be  divided  amongst  all  the  parties  to  the  agreement 
who  should  not  have  subjected  themselves  to  any  such  penalty  or  for- 
feiture, to  the  exclusion  of  the  defaulter ;  and  it  was  held,  that  the  light 
of  action  for  the  penalty  was  by  the  agreement  duly  vested  in  the  one 
partner  so  appointed  to  sue,  and  that  a  defaulter  could  not  object  to  the 
non-joinder  of  the  others,  {e) 

(a)  SptMer  t.  Dwranl,  Comb.  116 ;  1  Show.  288,1.  e. 

8,  t.  c  ThimUdkarper.  Hwrduty, 7 Mod.  116 ;  (d)  TJUmblUhorpt  ▼.  Hofdutw,  7  Hod.  116. 

ante,  s.  1.  Vetey  t.  ManteU,  9  M.  ft  W.  ZTZ, 

<5)  EedttUm  r.  Clipsham,  1  Saimd.  158;  2  (e)  Radenkunt  t.  Balu,  11  Moon,  421;  8 

Keb.  888, 889, 847,  885,  t.  e.  Ring.  470 ;  poit  wc  4. 

<c)  Saiwudtrs  ▼  Johmton,  Bkinn*  401 ;  Comb. 
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The  plaintiff  and  defendant  and  others  entered  into  the  following  agiee- 
ment:  "Being  desirous  that  the  communication  between  London  and 
Heme  Bay  should  be  kept  open  during  the  winter,  we  hereby  authorise 
Mr.  B.  (the  plaintiff)  to  charter  a  steam-boat  for  the  purpose,  and  to  make 
the  necessary  arrangements,  on  our  joint  account,  each,  of  us  taking  a  pro- 
portionate interest  in  this  enterprise,  according  to  the  amount  subscribed, 
and  the  profit  or  loss  to  be  divided  amongst  us  in  proportion  to  our  sub- 
scription. To  form  a  fund  for  defraying  the  expense,  we  have  each  paid 
10/.  per  cent  on  the  amount  of  our  subscriptions,  and  we  hereby  bind 
ourselves  and  agree  to  pay  to  Mr.  B.  (the  plaintiff)  such  ftirther  instal- 
ments, each  of  us  in  proportion  to  his  subscription,  as  it  may  be  necessary 
to  call  for,  from  time  to  time,  should  the  earnings  of  the  boat  not  be 
sufficient  to  pay  the  expenses.  It  being,  however,  understood,  that  our 
liabiUty  is  not  to  extend  beyond  the  amount  subscribed  by  us  respectively." 
It  was  held,  that  the  effect  of  this  agreement  was  to  constitute  a  partner- 
ship between  those  who  subscribed  in  proportion  to  their  subscription,  and 
that  the  plaintiff  might  sue  the  defendant  upon  the  special  agreement,  for 
not  performing  his  undertaking  to  pay  the  plaintiff  the  instalments  from 
time  to  time,  in  addition  to  the  10/.  per  cent  to  form  a  fund  to  meet  the 
expenses,  in  the  same  way  that  an  action  might  be  maintained  by  one 
partner  on  a  covenant  in  co-partnership  articles,  to  pay  another  a  certain 
sum,  if  the  partnership  assets  should  prove  deficient  if) 

But  the  law  raises  no  implied  promise  as  between  partners  in  respect  of 
things  done  on  the  partnership  account  for  the  common  benefit  of  all. 
If  one  partner,  for  example,  contributes  his  work  and  labour,  or  expends 
his  money,  or  supplies  goods  on  account  of  the  partnership,  the  law 
raises  no  implied  promise  from  the  rest  in  respect  of  the  services  rendered 
or  the  things  furnished,  or  the  money  paid  or  advanced,  although  such 
money  may  have  been  paid  by  compulsion  of  law  in  discharge  of  a  part- 
nership debt  iff)  The  things  done  have  been  done  by  the  one  partner 
for  himself  as  much  as  the  rest,  and  if  he  intends  to  secure  a  remunera- 
tion for  his  services,  or  compensation  for  losses  he  may  sustain,  or  pay- 
ment for  goods  supplied,  or  the  re-payment  of  money  advanced,  he  must 
do  so  by  express  contract  (A) 

It  has  been  held,  therefore,  that  a  surveyor  who  joins  an  association 
and  subscribes  money  for  the  purpose  of  obtaining  an  act  of  Parliament, 

(/)  Bn^wn,  T.  Tap9eoU,  6  H.  ft  W.m128.  C.  846. 

{g)  BovUl  V.  Hammond,  6  B.  &  C.  149.  Mil.  (A)  Slgit  ▼.  WebtUr,  5  M.  &  W.  518.     Venr 

fturwT.  CWrf,7B.a0.419.    Sadler  r.  J^iaxm,  ning  y.  Leckie,  IZ  Eui,  9.    Bedford  T.BnUUm, 

5B.&Ad.986.    Teagwe  r,  Hitbbard,  S  B.  &  ISc  261. 
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authorizing  the  construction  of  a  railway,  cannot  maintain  an  action  for 
work  done  as  a  surveyor  in  the  promotion  of  the  undertaking,  (t)  in  the 
absence  of  an  express  contract  with  the  subscribers  individually,  for  ^ 
specific  remuueration. 

Neither  will  the  law  raise  any  implied  promise  in  respect  of  unliquidated 
claims  and  demands,  nor  enforce  special  contracts  between  partners  for  the 
payment  of  uncertain  and  unascertained  sums  of  money  which  involve  the 
necessity  of  going  into  the  partnership  accounts,  and  ascertaining  the 
amount  of  profit  that  may  have  been  realized,  and  what  there  is  to  divide ; 
but  when  a  final  account  has  been  stated  and  settled  between  two  partners, 
and  a  distinct  sum  appears  upon  the  face  of  such  account  to  be  due  from 
the  one  to  the  other,  the  law  considers  the  parties  against  whom  the  balance 
appears,  to  be  indebted  to  the  other  in  respect  thereof,  and  will  imply  a 
promise  from  him  to  pay  over  the  amount,  (k) 


SECTION  m. 

OF  SURVIVORSHIP  AMONGST  JOINT  CONTRACTORS,  AND  OF  THE  RIGHT  OF 
ACTION  OF  JOINT  STOCK  COMPANIES,  CORPORATIONS,  AND  PARISH  OF- 
FICERS. 

Survivorship  of  joint  contractors.  —  When  several  persons  take  a 
joint  interest  in,  and  have  a  joint  right  of  action  upon  a  contract,  and  one 
of  them  dies,  the  action  must  be  brought  in  the  name  of  the  survivors,  and 
the  personal  representative  of  the  deceased  cannot  be  joined,  nor  can  he 
sue  separately. 

A  joint  contract  always  survives,  whatever  may  be  the  beneficial  interests 
of  the  parties  under  it.  Thus,  if  a  covenant  is  made  with  A.,  his  executors, 
administrators,  and  assigns,  and  with  B.  and  her  assigns,  to  pay  an  annuity 
to  A.,  his  executors,  &c.,  during  B.'s  life,  there  being  here  one  entire 
duty  to  be  performed,  the  covenant  is  a  joint  covenant  to  A.  and  6.,  in 
which  they  have  a  joint  legal  interest,  although  the  benefit  be  for  A.  only; 
and  therefore,  on  the  death  of  A.,  the  right  of  action  upon  this  covenant 
survives  to  B.  (a)  So,  if  a  bond  is  made  to  three  persons  to  pay  a  sum 
of  money  to  one  of  them,  who  afterwards  dies,  the  two  survivors  are  the 

(i)  Holmes  r.  Higgint,  1  B.  &  C.  74.  ton  t.  Stophtrd,  2  0.  &  M.  861. 

U)   Wray  r.MilttUme,  5  M.  &  W.  21.   Jaei>         (a)  Anderson  t.  liarHndaU,  I  East,  497. 


286         JOINT  AND  SEPARATE   RIGHTS  OF  ACTION   EX  CONTRACTU. 

only  parties  who  oan  maintain  an  action  upon  the  instrument^  although 
they  have  no  interest  in  the  sum  mentioned  in  the  condition,  (b)  And  if 
two  persons  advance  a  sum  of  money  by  way  of  mortgage^  and  take  the 
mortgage  to  them  jointly,  and  one  dies,  the  ^hole  interest  and  right  of 
action  at  law  go  to  the  survivor ;  but  in  equity,  the  representative  of  him 
who  is  dead  shall  have  his  proportion,  (c) 

It  follows,  therefore,  that  if  all  the  parties  jointly  interested  in  a  contract 
die,  the  right  of  action  vests  in  the  personal  representatives  of  the  one  who 
survived  the  others,  and  the  executors  or  administrators  of  those  who  died 
previously  cannot  be  joined. 

The  common  law,  for  the  furtherance  of  trade  and  commerce,  so  far  ex- 
cludes the  doctrine  of  survivorship  £rom  among  merchants,  (d)  as  to  permit 
the  interest  in  joint  contracts  of  a  commercial  character  to  pass,  in  case  of 
death,  to  the  personal  representative,  so  as  to  give  him  an  action  of  account 
against  the  survivors  for  the  share  of  the  deceased,  but  the  remedy  by  way 
of  action  upon  the  contract  always  survives.  Thus,  if  two  partners  in  trade 
appoint  a  factor,  and  one  dies,  the  personal  representative  of  the  deceased 
cannot  join  in  an  action  against  the  factor  upon  the  partnership  ac- 
count, (e) 

Where,  however,  the  parties  to  a  contract  take  several  and  distinct 
interests,  the  action  is  properly  brought  in  the  name  of  the  personal 
representative  of  the  deceased ;  as  where  C,  by  deed  reciting  the  grant  of 
two  distinct  annuities  to  A.  and  B.  during  the  life  of  the  grantors,  and  the 
survivor  of  them,  covenanted  with  A.  and  B.,  and  their  executors,  &c.,  to 
pay  the  annuities,  or  either  of  them,  when  the  grantors  should  make 
default  in  payment,  and  A.  afterwards  died ;  it  was  held,  that  the  interest 
in  the  annuities  being  several,  the  covenant  was  likewise  several,  and  default 
having  been  made  in  the  payment  of  A.'s  annuity^  that  an  action  was 
properly  brought  by  his  executor  against  G.  (/)  If  a  person  acknowledges 
that  he  has  received  40/.  to  the  use  of  A.  and  B.,  equally  to  be  divided 
between  them,  these  words  create,  as  we  have  before  seen,  distinct  and 
separate  debts  of  20/.  to  each ;  so  that  if  one  of  them  dies,  his  personal 
representative  may  maintain  an  action  for  the  20/.  {g) 

Co-partnerships  under  the  management  of  Trustees  or  Directors. 
In  order  to  provide  efficient  and  continuing  securities  for  co-partnershipSj 

%  iSoA^iT.  rate,  TdT.  177.    Tiff^y^Baiih  Rex r.  Colleetor  qf  Cutfom,  ^  U.  &  B.  2iS, 

%.  Bull,  N.  P.  158.  {€)  Martin  t.  Crwmp,  Ld.  RajnL  840 ;  Comb. 

(e)  PeUy  ▼.  Siywird,  1  Oh.  rep.  81.  474  ;  2  Salk.  444. 

((Q  Jus  accTMcendi  inter  mercatores  pro  bene-  (/)  Within  t.  Birdtem,  8  B.  &  C.  254 ;  5  D. 

ficio  commercii  locum  non  habet.    Go.  Litt  182.  &  JEL  106. 

(a)  Hammond  y.  Jttkro,  2  Brownl.  Sl  Qold,  90.  {g)  Shaw  t.  Sherwood,  I  Cro.  Blii.  729. 
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and  to  obviate  the  inconvenience  which  arises  from  deaths  and  changes 
in  the  firm  when  a  large  number  of  persons  are  associated  together^  re- 
course has  been  had  to  trustees,  who  have  been  appointed  to  conduct  the 
business  of  the  co-partnership,  and  enter  into  contracts  for  the  general 
benefit  of  the  concern.  We  have  already  seen  that  the  right  of  action 
cannot  be  transferred  from  one  set  of  partners  to  another  at  their  own  will 
and  pleasure,  and  be  made  to  fluctuate  firom  one  set  of  persons  to  another 
according  to  the  fluctuations  of  a  changing  body  of  men ;  but  the  interven- 
tion of  trustees  gets  rid  of  much  of  the  difficulty. 

''If a  contract,"  says  Lord  EUenborough,  "were  made  with  the  com- 
moners of  a  certain  common,  the  successive  commoners  could  not  come 
into  court  and  sue  upon  it,  but  a  trust  may  be  created  for  such  a  body, 
which  would  extend  to  those  who  were  successively  clothed  with  the  right 
of  the  original  body.  A  bond  might  be  given  to  a  trustee  to  secure  the 
performance  of  certain  services  to  them,  and  there  would  be  no  difficulty 
in  applying  it  to  the  use  of  the  commoners  for  the  time  being,  whoever 
they  might  happen  to  be,  during  the  period  for  which  the  services  were  to 
be  performed."  (A)  ''  A  man  may  well,"  says  he, ''  agree  to  serve  a  fluctu- 
ating body,  such  as  the  subscribers  to  the  rooms  at  Bath.  A  contract 
with  the  body  itself  at  large  would  not  have  done,  but  a  contract  with  trus- 
tees for  the  benefit  of  the  body  gets  rid  of  all  the  difficulty,  (i) 

A  co-partnership  called  "  Ibe  Globe  Insurance  Company,"  composed  of 
a  numerous  and  indefinite  body  of  persons,  liable  to  be  changed  every  day, 
constituted  seven  of  their  number  trustees. for  them,  with  whom  all  con- 
taracts  for  the  benefit  of  the  company  were  to  be  entered  into.  A  bond  was 
given  to  these  trustees^  to  secure  the  faithful  conduct  of  a  clerk  to  the  com- 
pany, and  it  was  held  that  it  might  be  enforced  at  any  time  by  the  trustees, 
or  the  survivors  of  them,  notwithstanding  the  changes  and  fluctuations  in 
the  members,  so  long  as  the  clerk  continued  in  their  service.  "  Here  the 
bond,"  observes  Lord  EUenborough,  "  has  been  given  to  trustees,  who  are 
imder  no  difficulty  in  suing  upon  it  in  their  own  names,  and  the  only  ques- 
tion is  as  to  the  description  of  persons  meant  to  be  designated  under  the 
term  company.  If  it  had  not  been  understood  by  the  contracting  parties 
that  the  company  therein  mentioned  meant  a  fluctuating  company,  we 
must  suppose  that  they  contemplated  that  the  bond  might  probably  be 
gone  in  twenty-four  hours,  or  before  the  wax  on  the  parchment  was 

cold.  (A) 
When  a  number  of  persons  are  associated  together  in  partnership  in 

(A)  Metcalfe.  BrtUn,  12  Bait,  404—406.  {k)  MeUaffT-  Bruin,  12  But,  406. 

(t)  lb.  p.  406. 
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this  manner,  the  trastees,  or  directors,  have  the  general  conduct  and 
management  of  the  co-partnership,  and  form  the  acting  partners  of  the 
concern,  whilst  the  others  contribute  merely  their  capital,  and  receive 
accming  profit  in  proportion  to  their  interests,  and  stand,  consequently,  in 
the  position  of  dormant  partners.  The  trustees  and  directors,  who  repre- 
sent the  company  in  all  its  dealings  and  transactions  with  strangers,  are 
usually  appointed  by  a  deed  of  settlement,  and  all  simple  contracts  entered 
into  with  the  company  by  name,  or  with  one  or  more  of  the  directors  or 
trustees,  are,  in  contemplation  of  law,  entered  into  with  all  of  them  jointly, 
as  the  acting  partners  performing  the  ostensible  acts  of  the  co-partnerBhip, 
and  they  must  all,  consequently,  be  joined  as  plaintiffs  in  actions  upon 
such  contracts.  Neither  the  bankruptcy,  nor  the  non-attendance  of  a 
director  at  the  board  at  the  time  the  contract  was  entered  into,  will  form 
an  excuse  for  his  being  omitted  as  a  plaintiff,  unless  it  be  shown  that,  in 
either  of  such  events,  he  ceased  to  be  a  director  according  to  the  provisions 
of  the  deed  of  settlement  or  contract  of  co-partnership.  His  character  of 
director  must  be  shown  to  have  been  legally  determined  at  the  time  the 
contract  was  entered  into,  in  order  to  justify  the  non-joinder.  (/)  The 
trustees  or  directors,  also,  as  the  acting  partners,  are  the  proper  parties  to 
sue  upon  all  implied  contracts  arising  out  of  partnership  transactions, 
such  as  implied  promises  to  refund  the  money  of  the  co-partnership  paid 
by  the  trustees  upon  a  consideration  that  has  failed,  or  under  circum- 
stances which  create  a  right  to  recover  it  back,  (m) 

As  the  directors  constitute  the  acting  partners  of  the  concern,  all  trans- 
actions with  them  are  regulated  by  the  ordinary  law  of  partnership,  and 
changes  in  the  constitution  of  the  board  will,  in  general,  have  the  same 
effect  upon  their  right  of  action  as  changes  in  the  constitution  of  an  ordi- 
nary co-partnership.  Newly-appointed  trustees,  who  were  not  members  of 
the  board  at  the  time  a  contract  was  entered  into,  cannot  be  joined  as 
plaintiffs  with  the  other  trustees  or  directors  in  an  action  brought  to  enforce 
such  contract,  any  more  than  the  newly-admitted  members  of  an  ordinary 
partnership. 

Trustees  or  directors,  on  the  other  hand,  who  have  retired  from  the 
management,  must  be  joined  as  plaintiffs  in  actions  upon  contracts  entered 
into  with  the  company  at  the  time  they  were  members  of  the  board.  The 
right  to  bring  actions  on  behalf  of  the  company  being  by  law  vested  in  all 
the  directors  jointly,  it  is  not  competent  for  the  partners  or  shareholders, 
by  arrangement  amongst  themselves,  to  transfer  to  one  or  more  of  the 


.,,  PMjpi  T.  Lyle,  10  Ad.  &  B.  118.  giman  r.  Harpet,  2  G.  &  M.  828. 

;m)  Lrfeim  t.  Boyk,  8  B.  &  Ad.  880.   Meg- 
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directors  the  right  of  bringiiig  actions  on  behalf  of  the  company ;  and  an 
authority,  therefore,  in  the  deed  of  settlement,  to  some  one  or  more  of  the 
directors  to  bring  actions  in  his  or  their  name  against  persons  who  are 
not  parties  to  the  deed,  nor  members  of  the  co-partnership,  will  not  justify 
an  action  brought  in  pursuance  thereof,  (n)  But  they  may  empower  one 
or  more  of  their  number  to  sue,  on  behalf  of  the  rest,  all  such  of  the  mem- 
bers of  the  firm  as  have  violated  the  special  contracts  and  engagements 
subsisting  between  the  partners  themselves,  such  an  agreement  being,  in 
effect,  an  undertaking  not  to  object  that  all  who  otherwise  ought  to  have 
joined  in  the  action  were  not  joined.  If,  therefore,  several  persons  form  a 
company  for  the  purposes  of  trade,  and  agree  that  it  shall  be  conducted  by 
two  persons,  who  shall  be  trustees  so  far  that  all  rights  of  action  shall  be 
in  them,  one  who  is  a  shareholder,  and  has  executed  the  deed,  cannot 
object  to  the  non-joinder  of  the  rest  in  an  action  brought  against  him 
thereon,  (o) 

Co-partnerships  and  Associations  authorized  to  sue  in  the  name  of 
their  Secretary,  Treasurer,  or  Public  Officer. — In  order  to  obviate 
the  inconveniences  ensuing  from  changes  in  the  board  of  trustees  or  direc- 
tors, and  the  technical  objections  that  might  arise  from  the  non-joinder  as 
plaintiffs  in  an  action  upon  a  contract  of  all  who  were  directors  at  the  time  the 
contract  was  entered  into,  recourse  has  been  had  to  the  legislature,  and  acts 
of  parliament  have  from  time  to  time  been  passed,  empowering  certain  bank- 
ing, trading,  and  other  companies  and  co-partnerships,  to  sue  in  the  name  of 
their  managing  officer — or  their  treasurer  or  secretary  for  the  time  being, 
and  providing  that  the  actions  so  brought  shall  not  abate  or  be  discon- 
tinued by  the  death  or  removal  of  such  nominal  plaintiff  whilst  the  action 
is  pending,  but  that  the  officer  for  the  time  being  shall  always  be  deemed 
plaintiff  or  defendant  in  every  action  prosecuted  or  defended  by  the  co- 
partnership, (p) 

Among  the  companies  and  associations  invested  with  this  power  of 
suing  and  being  sued  in  the  name  of  a  treasurer,  secretary,  clerk,  or 
other  public  officer,  are  the  commissioners  of  turnpike  roads,  certain  dock 
and  insurance  companies ;  friendly  societies  and  savings  banks ;  and  by 
the  act  of  1  Vict.  c.  73,  certain  trading  and  other  companies  may  be 
clodied  with  this  privilege  by  letters  patent,  (q) 

(»)  Radenhurst  t.  BaUs,  3  Ring.  470 ;  11  (q)  8  Geo.  4,  c,  126,  b.  74  ;  89  Geo.  8.  c    69, 

Moore,  421,  B.  c.     Daviet  ▼.  ffawHns,  8  M.  &  a.  184  ;  39  &  40  Qeo.  3,  c.  47,  s.  150  ;  53  Geo. 

8.  488.  8,  c.  216 ;  10  Geo.  4,  c.  56,  a.  21 ;  57  Geo.  3, 

(o)  Davits  T.  Hawkins f  8  M.  &  S.  488  c.  180.     Aa  to  the  general  regulation  and  ma- 

Ip)  7  Geo.  4.  c.  46,  a.  9.     Whitmore  ▼.  Wiiks,  nagement  of  joint  atock  companies,  aee  7  &  8 

1  M.  &  M.  214.     Guthrie  ▼.  Fisk,  3  B.  &  0.  Vict,  c  110,  c.  Ill,  c.  118  ;  and  aa  to  the  right 

178 ;  5  D.  &  R.  24,  t.  c.  of  action  of  the  public  officer  agiiinat  members  of 
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The  right  of  action  of  the  public  officer  is  not  affected  by  a  change  in 
the  name  of  the  firm^  or  the  accession  of  new  partners  or  shareholders ;  (r) 
and  it  is  in  general  absolutely  vested  in  him,  so  that  the  action  upon  all 
contracts  entered  into  with  the  directors  and  trustees,  must  be  brought  in 
his  name,  and  not  in  the  names  of  those  who  are  the  actual  parties  to  the 
contract,  (s)  But  the  power  of  entering  into  contracts  on  behalf  of  the  com- 
pany is  not  transferred  to  such  treasurer,  secretary,  or  public  officer,  but 
continues  to  reside  with  the  directors  in  whose  hands  the  management  of 
the  co-partnership  is  placed.  The  extent  of  the  right  of  action  of  the  public 
officer  often  depends  upon  the  construction  of  private  acts  of  parliament, 
the  words  of  which  are  sometimes  very  large,  vesting  in  him  the  right  to 
sue  upon  all  contracts  in  which  the  company  is  '^  concerned  or  interested" 
or  which  have  been  entered  into  "  with  any  person  in  trust  for  the  com- 
pany," or  "  with  any  person  for  the  use  or  benefit  of  the  company." 

By  a  deed  of  settlement  executed  by  the  subscribers  to  the  capital  of  a 
joint  stock  company,  each  of  the  subscribers  and  proprietors  of  shares 
covenanted  with  certain  trustees  to  make  due  payment  of  the  instalments 
and  calls  on  their  several  shares ;  a  private  act  enabled  the  company  to 
sue  in  the  name  of  its  secretary  upon  any  covenants  which  had  been 
"  entered  into  with  the  said  company,  or  with  any  persons  in  trust  for  the 
said  company,  whether  he  is  a  proprietor  of  the  said  company  or  not ;" 
and  it  was  held,  that  the  act  vested  the  right  of  action  upon  the  covenant 
with  the  trustees  in  the  secretary  of  the  company,  and  that  the  latter 
might  consequently  maintain  an  action  upon  the  deed  against  such  of  the 
shareholders  as  had  neglected  to  pay  up  their  calls."  (t) 

Corporations  aggregate. — "  All  the  individual  members  of  a  corpo- 
ration that  have  existed  from  the  foundation  thereof  to  the  present  time, 
or  that  shall  hereafter  exist,  are  but  one  person  in  the  law ;  as  the  river 
Thames  is  still  the  same  river,  though  the  parts  which  compose  it  are 
changing  every  instant."  («) 

A  corporation  must  either  exist  by  prescription,  by  the  king's  charter, 
or  by  act  of  parliament.  It  must  have  a  corporate  name,  by  which  alone 
it  must  sue  and  be  sued,  and  perform  all  legal  acts.  To  enable  a  corpo- 
ration to  sue  upon  a  deed,  the  deed  must  be  entered  into  with  the  body  at 
large  by  its  corporate  name.     If  it  is  made  with  the  members  individually, 

banking  co-partnenliips,  1  &  2  Vict.  c.  97,  and  &  E.  N.  S.  461.    Ai  to  the  appointment  of  the 

5  &  6  Vict.  c.  85.  pablic  officer,  aee  attward  ▼.  Dwrn,  12  M. £c  W. 

(r)  WiUony.Cravm,  8M.&W.584.  WkU-  655.    The  effect  of  this  priTate  limitation  in 

vuirt  y  WUh9f  1  H.  &  M.  214.  tome  instances  appears  to  be,  to  enable  companies 

f«)  Steward  t.  Greavts,  10  M.  &  W.  719.  to  fue  upon  deeds  upon  which  thej  could  never 

0  Skinner  ▼.  Lambert,  4  M.  &  Qt.  477,  500 ;  have  been  sued  / 

5  Sc.  N.R.  197,  s.  c.  Smith  ▼.  Ooldsworthy,  4  Ad.  («)  Bl.  Com.  468. 
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or  with  part  of  them,  on  behalf  of  the  oorporation^  the  action  upon  the 
contract  mast  be  bronght  by  the  parties  with  whom  the  contract  is  so 
made,  and  not  by  the  corporation  on  whose  behalf  or  for  whose  benefit  it 
was  made,  (x) 

If  a  covenant  is  made  with  a  corporation  by  name,  it  is  sufficient  if  the 
name  and  description  inserted  in  the  deed  is  "  the  same  in  substance  with 
the  true  name,  it  need  not  be  the  same  in  words  or  syllables."  (y) 

Generally,  when  there  is  a  corporation  aggregate  of  many  persons, 
such  as  a  mayor  and  commonalty,  dean  and  chapter,  master  of  an  hos- 
pital, and  confreres,  a  contract  made  by  the  head  alone  without  the  body 
cannot  operate  as  the  contract  of,  or  be  put  in  suit  by  the  corporation ; 
and  vice  versd,  a  contract  made  by  the  body  without  the  head  cannot  be 
regarded  as  the  contract  of  the  corporation ;  but  if  it  have  any  effect  at 
all,  it  can  operate  only  as  the  coiftract  of  the  individual  parties  executing 
the  same,  {z) 

Although  a  corporation  cannot  in  general  bind  itself  to  the  performance 
of  an  executory  contract,  unless  such  contract  has  been  entered  into  under 
the  common  seal,  which  is  said  to  be  the  mouthpiece  of  the  corporation, 
yet  if  a  person  has  had  the  benefit  of  the  fulfilment  of  a  contract  which 
could  not  have  been  enforced  against  the  corporation  whilst  it  remained 
executory,  the  law  will  raise  an  implied  promise  in  its  favour,  upon  which 
it  may  sue  in  its  corporate  character,  (a) 

Where,  for  example,  a  party  has  enjoyed  all  the  benefit  and  advantage 
of  a  parol  contract  entered  into  with  a  corporation,  he  shall  not  be  per- 
mitted to  discharge  himself  from  the  ordinary  liability,  on  the  ground  that 
the  contract  was  not  entered  into  under  the  common  seal  of  the  corporate 
body.  A  municipal  corporation,  therefore,  may  sue  upon  the  ordinary 
implied  promise  in  respect  of  money  received  by  a  third  party,  under  a 
special  contract  with  the  corporation,  which  is  void  by  reason  of  its  not 
having  been  made  under  the  common  seal.  It  may  maintain  an  action 
upon  the  ordinary  implied  promise .  for  the  use  and  occupation  of  tolls, 
when  the  tolls  were  not  granted  to  the  occupier  under  the  common  seal ;  (b) 
also  for  the  use  and  occupation  of  houses  and  lands,  the  property  of  the 
corporation,  where  the  tenant  has  actually  occupied  and  taken  and  enjoyed 
the  profits  of  the  land  under  a  lease  void  by  reason  of  its  not  being  granted 

(x)  Com.  Dig.  Fnmchiiet,  P.  19,  a&te.  4  Biog.  287.   BeverUv  t.  Lincoln  Oat  Company, 

^)  TheKimgy  BaughUy,  4  B.  &  Ad.  655.  6Ad.&S.S39;  1  N.  &  P.  883,  s.  c.  Mayor  qf 

Sustex Sidney OolUffer,l>t»v€nport,lWiU.\B4.  Ludlow  v.  Charlton,  6  M.  &  W.  821;   ante, 

(<)  Walfoffd  on  portiei  to  actions,  1105.    Bio.  p.  85. 

Abr.  tit.  Coiporation.  (6)  Mayor^  4tc  </  CarvMrihtn  y.  L€wi»,  6 

(a)  BaU  London  Water  Company  ^r.  Bailey,  C.  &  P.  608. 
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under  the  common  seal,  {c)  In  these  cases  a  benefit  having  been  enjoyed 
by  the  defendant  under  the  void  contract,  the  law  will  imply  a  promise  in 
favour  of  the  corporation,  upon  which  implied  promise  it  may  sue  in  its 
corporate  character. 

Incorporated  joint  stock  companies. — ^The  ancient  maxim  of  law,  too, 
that  a  corporation  can  only  contract  under  the  common  seal,  and  in  the 
corporate  name,  has  in  modem  times  been  made  subject  to  a  very  nu- 
merous class  of  exceptions.  "  Corporations  have  of  late  years  been 
established  sometimes  by  royal  charter,  more  frequently  by  act  of  parlia- 
ment, for  the  purpose  of  carrying  on  trading  speculations ;  and  where  the 
nature  of  their  constitution  has  been  such  as  to  render  the  drawing  of  bills, 
or  the  constant  making  of  any  particular  sort  of  contracts  necessary  for 
the  purposes  of  the  corporation,  there  the  court  have  held,  that  they  would 
imply  in  those  who  are,  according  to  the  provisions  of  the  charter  or  act 
of  parliament,  carrying  on  the  corporation  concerns,  an  authority  to  do 
those  acts  without  which  the  corporation  could  not  subsist,  (d)  and  to 
do  which  it  was  expressly  called  into  existence.  The  wants  and  neces- 
sities of  a  body  incorporated  for  the  purposes  of  trade,  are  of  course  mate- 
rially different  from  those  of  an  institution  established  for  municipal  pur- 
poses, and  the  government  of  towns  and  colleges  ;  and  if  a  trading  corpo- 
ration was  unable  to  contract,  in  the  ordinary  course  of  its  trade,  except 
under  the  common  seal,  its  usefulness  for  trading  purposes  would  be 
destroyed,  and  it  would  be  utterly  unable  to  accomplish  the  object  of  its 
existence.  It  has  been  held,  therefore,  that  a  trading  corporation  may 
maintain  actions  for  goods  sold  and  delivered  in  the  usual  course  of  its 
trade,  (e)  and  may  sue  upon  executory  contracts  for  the  supply  of  goods, 
for  the  manufacture  and  supply  of  which  the  company  was  incorporated, — 
for  the  non-acceptance  of  goods  sold, — and  the  non-delivery  of  goods  pur- 
chased by  the  corporation.  (/)  It  may  also  draw  and  accept  biUs  of 
exchange  and  promissory  notes.  (^) 

Rights  of  corporators  inter  se. — ^Bodies  of  persons  who  have  received 
charters  from  the  crown,  under  the  statute  1  Vict.  c.  73,  sect,  29,  which 
enables  the  crown,  when  it  creates  a  corporation,  to  confer  upon  it  any  of 
the  rights  and  incidents  of  the  joint  stock  companies  authorised  to  be 
created  by  that  act,  or  who  have  been  incorporated  through  the  medium 
of  a  private  act  of  parliament  for  trading  purposes,  partake  in  some  degree 

(e)  Dean  and  Chapter  of  Rochester  t.  Pierce,  pany,  6  Ad.  &  E.  859. 

1  Camp.  466.  Mayor  of  Stafford  t.  Till,  12  {f)  Church  r.  Imperial  Oat  Company,  6  Ad. 
Moore,  260 ;  4  Bing.  77,  •.  c. ;  Vin.  Abr.  (CoA-  &  E.  859 ;  8  N.  &  P.  37,  b.  c.  Eati  India 
P0BATI0N8)  E.  pl.41.  Company  y.   Oiover,   1   Str.  612.    Oibson  ▼. 

(d)  Mayor  of  LwUow  v.  Charlton,  6  M.  &  E€ut  India  Company,  5  Bing.  N.C  270,  271. 

W.  821.  iff)  It  T.  Biffg,  S  P.  Wms.  419.    £di€  t.  East 

{e)  City  qf  London  Oat  Company  v.NiehoUe,  India  Company,  2  Burr.  1216. 

2  C.  &  P.  865.     Church  v.  Imv^'  '  ^~    '^— 
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of  the  nature  of  a  corporation,  whilst  in  other  respects  they  are  governed 
hy  the  ordinary  law  of  partnership.  When  the  rights  and  liabilities  of  the 
members  inter  se  are  not  expressly  regulated  by  statute,  they  will  in  most 
respects  be  the  same  as  those  of  ordinary  partners  inter  se.  The  aggregate 
existence  of  a  corporation,  and  the  individual  existence  of  the  members 
composing  it,  are  indeed  perfectly  distinct ;  and  there  is  no  objection  to  an 
action  by  the  corporation  against  one  or  more  of  its  own  members  in  a 
court  of  law,  or  by  one  or  more  of  such  members  against  the  corporation 
itself,  on  implied  promises  in  respect  of  benefits  received,  but  this  right,  as 
between  parties,  who  unite  to  the  character  of  corporators,  that  of  ordinary 
partners,  must  be  restricted  and  modified  by  the  ordinary  law  of  partner- 
ship. Upon  all  covenants  and  express  contracts,  however,  between  the 
incorporated  company  on  the  one  hand,  and  any  one  or  more  of  its  mem- 
bers on  the  other,  for  any  claim  or  demand  which  can  be  ascertained  and 
settled  without  going  into  the  general  accounts  of  the  company,  an  action 
is  maintainable. 

Most  corporations  have  the  power  of  making  bye-laws,  imposing  penal- 
ties on  their  own  members,  and  regulating  the  right  of  action  for  the 
recovery  of  such  penalties.  (A) 

Corporations  remain  always  the  same  as  to  debts  and  rights,  so  that  if 
an  old  corporation  is  incorporated  by  a  new  name,  it  may  recover  in  its 
now  name  debts  contracted  with  the  old  corporation,  (i)  A  corporation 
revived  by  a  new  charter  has  all  its  rights  revived  and  put  in  action,  and 
is  entitled  to  the  credits  of  the  old  corporation,  and  may  therefore  sue  on 
a  bond  given  to  the  old  corporation.  (Jc) 

Parish  officers, — The  right  of  action  in  respect  of  parish  lands  and 
hereditaments  is  regulated  by  act  of  parliament,  and  is  vested  either  in  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  for  the  time  being, 
who  are  empowered  to  take  and  hold  parish  lands  in  the  nature  of  a  body 
corporate ;  (/)  or  in  the  guardians  of  parishes  and  unions  under  the  recent 
act  of  '!)  &  6  Vict,  c.  57,  whereby  it  is  enacted  that  it  shall  be  lawful  for 
every  board  of  guardians  constituted  under  4  &  6  fF.  4,  c.  76,  "  to  accept, 
take,  and  hold,  on  behalf  of  the  union  or  parish  respectively  for  which 
they  may  act,  any  lands,  buildings,  goods,  efiects,  or  other  property,  as  a 
corporation ;  and  in  all  cases  to  sue  and  be  sued  in  their  corporate  name." 

(A)  2  Selw.   N.  P.  10th  ed.  1168.  Graves  r.  Lev.  237, 

Colby,  9  Ad.  &  £.  856.    Dunston  t.  Imperial  (i)  Mayor  and  Commotuilly  qf  Colchester  ▼. 

Oat  Company,  3  B.  &  Ad.  125.    ffi^l  y.  Man-  SeaW,  3  Burr.  1872,  1873. 

duster  and  Self ord  Water  Company,  5  B.&  Ad.  (/)  59  Geo.  3,  c.  12,  s.  17.     Doe  y.  Harper, 

876.     Carden  t.  General  Cemetery  Company,  2  D.  £c  R.  708.     Doe  v.  Terry,  4  Ad.  &  E.274. 

6  Bing,  N.  C.  267.    FeUmaker's   Company  v.  Addey  t.  WooUeif,  3  Moore,  21 ;  8  Taunt.  691, 

Davis,  1  B.  &  P.  101.  8.  c.    Pope  t.  SioUe,  5  M.  &  P.  336;   7  Bing. 

(»)  Mayor,  dtc.  qf  Scarbot'ougk  r,  Butler,  3  477,  s.c. 
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SECTION  I. 

CHANGE   OF  INTEREST  BY  ASSIGNMENT  IN  THE   CASE   OF   DEEDS. 

Beal  and  personal  contracts. — ^If  a  contract  under  seal  affecting  tbe 
value  or  enjoyment  of  personal  property  be  entered  into  either  with  the 
owner  of  the  property  to  which  it  relates,  or  with  a  person  who  has  some 
estate  or  interest  therein,  it  is  annexed  to  the  estate  which  the  covenantee 
has  in  the  land,  and  the  right  to  take  advantage  of  it  passes  to  the  grantee 
or  assignee  of  that  estate.  A  contract  of  this  description  is  consequently 
transferable  at  law ;  it  passes  from  hand  to  hand  with  the  interest  in  the 
realty  to  which  it  is  annexed,  and  is  called  "  a  real  contract,"  or  "  cove- 
nant running  with  the  land."  When  a  covenant  does  not  touch  or  con- 
cern the  realty,  but  is  made  respecting  some  matter  of  a  merely  personal 
nature,  or  is  entered  into  with  a  person  who  has  no  estate  in  the  land  to 
which  it  refers,  it  is  by  the  common  law  operative  only  between  the  imme- 
diate parties  thereto,  and  their  personal  representatives  after  their  de- 
cease ;  (a)  and  the  right  to  take  advantage  of  it  by  way  of  action  cannot 
be  extended  by  assignment  to  persons  who  are  neither  parties  nor  privies 
to  the  contract.  But  there  are  certain  bonds  presently  mentioned  and 
described  which  have  been  made  assignable  by  express  legislative  enact- 
ment. 

Covenants  running  with  the  land, — ^To  enable  a  covenant  to  run 
with  the  land,  it  is  not  necessary  that  the  covenantor  should  be  possessed 
of  any  estate ;  he  may  be  an  entire  stranger  to  the  land,  but  the  covenant^^ 
must  be  clothed  with  some  transferable  interest  therein,  to  which  the 
covenant  can  attach  itself,  for  otherwise  the  covenant  is  a  mere  personal 
covenant,  operative  only  between  the  immediate  parties  thereto,  and  their 
personal  representatives  after  their  decease. 

The  prior  of  a  convent,  for  example,  with  the  assent  of  his  convent, 
covenanted  for  himself  and  his  successors  with  the  lord  of  a  manor  and 
his  heirs,  to  sing  in  a  chapel  parcel  of  the  manor ;  and  it  was  held  that 
the  covenant  was  annexed  to  the  manor,  and  that  the  grantee  of  the  manor 
might  sue  the  prior  upon  it;  (5)  but  it  was  at  the  same  time  observed, 

(a)  "  By  the  common  law  of  this  reafan,  no  be  portiefl  or  priviea  thereunto.**    32  Hen.  8, 

atnuiger  to  any  covenant,  action,  or  condition  can  c.  84. 

take  any  advantage  or  benefit  from  the  same  by  (6)  Co.  latt.  885,  a. 
any  meant  or  ways  in  the  kw,  but  only  such  as 
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that  "  if  fluch  covenant  were  made  to  say  divine  service  m  the  chapel  of 
another,  there  the  assignee  shall  not  have  an  action  of  covenant,  for  the 
covenant  in  such  case  cannot  he  annexed  to  the  chapel,  because  the  chapel 
doth  not  belong  to  the  covenantee."  If,  therefore,  the  covenant^^  is  a 
mortgagor  in  fee,  or  a  cestui  que  trust,  the  covenants  are  personal  cove- 
nants, and  do  not  run  with  the  land,  as  the  covenantee  has  no  estate 
recognised  by  law  in  the  land  to  which  the  covenants  can  be  annexed. 
They  can,  therefore,  only  be  enforced  as  between  the  original  parties,  and 
an  action  upon  them  must  be  brought  in  the  name  of  the  original  cove- 
nantee, or  his  personal  representatives,  {c) 

The  assignee,  too,  must  take  the  estate  that  the  covenantee  had  in  the 
land,  and  no  other,  for  if  he  takes  another  and  a  different  estate  in  the 
same  land,  he  cannot  sue  upon  the  covenants,  {d) 

Covenants  between  grantor  and  grantee,  releasor  and  releasee. 
— Covenants  entered  into  by  owners  of  real  property,  who  convey  away 
their  entire  interest  in  the  land  to  the  covenantee,  are  annexed  to  the 
estate  so  transferred,  and  pass  to  the  assignee  of  that  estate,  so  as  to  give 
him  an  action  upon  them  against  the  covenantor,  his  real  and  personal 
representatives.  Thus,  if  A.,  seized  of  lands  in  fee,  conveys  his  estate  and 
interest  by  deed  to  B.,  and  covenants  with  B.  to  make  further  assurance, 
and  B.  then  conveys  to  C,  who  conveys  to  D.,  D.  may  require  A.  to 
make  further  assurance  to  him  of  tlie  lands  according  to  the  covenant, 
and  on  his  refusal  may  maintain  an  action  against  him  by'  the  common 
law.  {e)  So,  if  two  coparceners  make  partition  of  lands,  and  the  one 
covenants  with  the  other  and  her  heirs  to  acquit  her  and  her  heirs  of  a 
certain  suit  issuing  out  of  the  lands,  the  assignee  of  the  estate  of  the 
covenantee  shall  have  an  action  upon  the  covenant; (y)  and  the  same 
transfer  of  the  right  of  action  upon  the  covenant  prevails,  whether  the 
interest  conveyed  by  the  covenantor  be  an  estate  of  inheritance  in  the 
land,  or  a  chattel  real  only.  Thus,  where  the  defendant,  being  possessed 
of  a  lease  for  twenty-one  years,  granted  to  him  by  Barclay,  assigned  his 
interest  to  Corp,  and  covenanted  with  Corp  for  the  quiet  enjoyment  of  the 
lands  during  the  remainder  of  the  term,  and  Corp  then  assigned  the  term 
to  tlie  plaintiff,  who  was  subsequently  evicted  by  Barclay,  the  original 
lessor,  on  account  of  a  breach  by  the  defendant  of  a  covenant  which  had 
been  entered  into  between  him  and  Barclay,  and  wliich  breach  of  covenant 

(c)  WM  Y.  RvMell,  3  T.  R.  893.     Whition  post,  299. 
T.  Peacock,  2  Sc.  630;  2  Ring.  N.S.  411,  s.c.  {e)  Middlemort  v.  OoodaU,  1  Roll.  Ab.  521, 

d)  Moach  T.  Wadham,  6  East,  289,  as  to  the  k. ;  Cro.  Car.  503,  505  ;  Sir  Wm.  Jones,  406. 
right  of  action  of  assii^ees  of  the  reversion,  see  (/)  Co.  Litt.  385,  a. 
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had  caused  a  forfeiture  of  the  lease,  it  was  held,  that  the  defendant's 
covenant  for  quiet  enjoyment  ran  with  his  estate  in  the  land  so  assigned 
hy  him^  and  that  the  plaintiff,  as  assignee  of  that  estate,  was  entitled  to 
maintain  an  action  upon  the  covenant  against  the  defendant,  to  recover 
damages  for  the  eviction.  (^)  If  a  man,  too,  purports  to  grant  lands  to 
another  in  fee,  hy  such  conveyance  as  will  pass  a  fee,  and  covenants  that 
he  is  seized  in  fee,  and  hath  good  right  to  convey ;  and  it  subsequently 
appears,  that  at  the  time  of  the  conveyance  he  was  not  seized  in  fee,  and 
had  not  a  right  to  convey,  and  no  fee  in  the  lands  passed  to  the  covenantee, 
yet  the  assignee  of  the  covenantee  who  takes  such  estate  and  interest  in 
the  land  as  did  pass  to  the  covenantee,  and  who  would  have  had  the 
benefit  of  the  covenant  if  it  had  been  fulfilled,  shall  have  an  action  upon 
it  against  the  covenantor,  to  recover  damages  for  the  breach^  (A)  the 
intent  of  the  law  in  all  these  cases  being  ''  to  give  the  damages  to  the 
party  grieved,  (i) 

Covenants  between  landlord  and  tenant,  lessee  and  reversioner. 
— ^But  by  far  the  most  numerous  class  of  covenants  running  with  the  land, 
are  covenants  entered  into  by  parties  standing  in  the  relative  positions  of 
landlord  and  tenant,  lessee  and  reversioner.  If  the  owner  of  real  property 
carves  out  of  his  estate  a  partial  interest,  such  as  a  term  of  years,  and 
enters  into  covenants  affecting  the  value  or  enjoyment  of  the  property  by 
the  lessee  during  the  term,  these  covenants  are  annexed  to  the  estate 
granted,  they  run  with  the  land  as  long  that  estate  continues,  and  the 
right  of  action  upon  them  in  case  of  breach  vests  in  the  assignee  of  the 
term.  Such  are  covenants  by  the  lessor  to  repair,  or  to  grant  estovers  for 
the  repair  and  maintenance  of  the  demised  tenements,  or  for  burning 
within  the  house  during  the  term ;  {k) — to  cleanse  and  repair  water- 
courses ;  (/) — to  supply  the  demised  premises  with  water ;  (m) — ^to  acquit 
the  land  of  certain  suits  and  charges,  {n) — also  covenants  for  renewal ;  {o) 
— for  quiet  enjoyment ;  {ji) — and  all  the  usual  covenants  for  tide,  {q) 
"  And  of  these  covenants  assignees  in  deed  or  in  law,  and  ansignees  of 
assignees  in  injinitum,  shall  take  advantage ;  also  assignees  of  executors 
or  administrators,  tenants  by  statute,  or  elegit,  or  after  a  sale  upon  a 
^ri  facias,  or  a  husband  in  right  of  his  wife ;  any  one  of  these,  and 

iff)  Noke  T.  Avder,    Cro.  Eliz.   378,  436.  (/)  HtAiMs  y,  Buciley,  Free.  ch.  89;  1  Eq. 

LetrU  ▼.  Campbell,  3  Moore,  35 ;  3  B.  &  Aid.  Ca.  Abr.  27,  pi  4. 

392.    SimptOH  y.  aayUm,  4  Ring.  N.  C.  758.  (m)  Jourdain  v.  Wilton,  4  B.  &  Aid.  266. 

(A)  Jone*  y.  King,  4  M.  &  S.  188 ;  Fitz.  N.  B.  (n )  5  Rep.  18,  a. 

145.  (o)  Roe  ▼.  ffayly,  12  East,  464. 

(t)  Go.  Litt.  385,  a.  0>)  NoU  v.  Awier,  Cro.  Eliz.  436. 

{k)  Spencer »  case,  5  Co.  17>  b. ;  Bacon's  Abr.  (s)  Campbell  ▼  Lewis,  3  B.  &  A.  392. 
CoTt.  B.  div.  5. 
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any  other,  that  shall  come  lawfully  to  a  term,  unto  which  such  a  covenant 
is  incident,  albeit  he  be  not  named  therein,  yet  may  he  take  advantage 
thereof,  (r)  If,  however,  one  having  no  estate  at  all  in  the  premises, 
grants  a  lease  to  A.,  who  assigns  to  B.  with  a  covenant  for  quiet  enjoy- 
ment, and  B.  assigns  over  to  G.,  no  action  lies  for  G.  against  A.,  because 
nothing  passed  but  by  estoppel ;  there  is  no  estate  in  the  land  to  which 
the  covenants  can  be  annexed,  inasmuch  as  lessee  by  estoppel  cannot 
assign  anything  over.  G.  therefore  cannot  be  on  assignee  so  as  to  support 
an  action  upon  the  covenant,  (s) 

GovENANTS  REAL  annexed  to  beversionary  estates. — Covenants, 
however,  were  held  at  common  law  to  run  with  the  estate  of  the  lessee 
only,  not  with  the  estate  of  the  reversioner,  consequently,  although  the 
assignee  of  the  lessee  was  held  to  be  entitled  to  sue  upon  them,  yet  the 
assignee  of  the  reversion  had  no  such  remedy,  and  could  not  maintain  an 
action  upon  any  express  covenants  made  between  the  lessor  and  the  lessee 
in  respect  of  the  land.  Thus,  if  the  owner  in  fee  made  a  lease,  and 
obtained  from  the  lessee  covenants  to  repair,  to  manure  the  lands,  or  to 
cultivate  them  in  a  particular  manner,  &c.  &c.,  and  then  assigned  bis 
reversion,  the  assignee  had  no  title  to  sue  upon  these  express  covenants. 
This  inconvenience  led  to  the  passing  of  the  act  of  82  Hen.  8,  c.  34,  which 
places  the  assignee  of  the  reversion,  and  the  lessee  and  his  assignees,  upon 
the  same  footing  with  respect  to  each  otlier  as  that  on  which  the  lessor, 
and  the  lessee  and  his  assignees,  previously  stood  at  common  law,  and 
gives  them  the  same  mutual  remedies  against  one  another,  as  those  pre- 
viously existing  between  the  lessor  and  the  lessee,  and  his  assignees. 
The  statute  extends  to  the  assignee  of  the  reversion  of  copyhold  tene- 
ments, (t)  and  to  the  assignee  of  the  reversion  of  a  lease  for  life  as  well  as 
for  years  {u) — to  the  assignee  of  part  of  the  reversion  in  all  the  land,  (a:) 
and  to  the  assignee  of  the  reversion  of  part  of  the  land ;  (y)  and  where 
tenant  for  life  makes  a  lease  in  pursuance  of  a  leasing  power,  the  re- 
mainder-man is  considered  to  be  an  assignee  of  the  reversion  within  the 
statute,  (z) 

But  to  enable  the  assignee  of  the  reversion  to  avail  himself  of  the  sta- 
tute, and  to  maintain  an  action  upon  covenants  entered  into  between  the 
lessor  and  the  lessee,  it  was  held,  that  there  must  be  what  is  technically 
termed  d^  privity  of  estate  between  him  and  the  party  he  sought  to  charge 

(r)  Shep.  Touchst.  ch.  7.  («)  Matures  t.   Wutwood,  Cro.  Slis.  617. 

(«)  yoke  ▼.  AwUr,    Cro.  Elis.   878,  486  ;  Leves  ▼.  Ridge,  id.  863. 
Moore,  419,  s.  c. ;  nom,Awder  y.  Noket,  (x\  Co.  Litt.  215,  a. 

(t)  Qlwer  V.  Cope,  3  Lev.  826 ;  Ourth.  205 ;  {y)  Twynam.  v.  Ptckard,  2  B.  &  Aid.  105. 

Skinner,  305,  8.  c.  (z)  TthenooodY.0ldknotc,ZiL,kB.ZSI2, 
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with  the  performance  of  the  covenants,  i.  e.  the  assignee  of  the  reversion 
and  the  party  sought  to  be  charged  must  have  been  respectively  possessed 
of  the  estates  which  the  covenantor  and  the  covenantee  had  in  the  land  at 
the  time  the  covenants  were  entered  into ;  for  if  they  were  possessed  of 
different  interests  in  the  same  lands,  the  assignee  could  not  maintain  an 
action  upon  them.     Thus,  if  the  assignee  did  not  continue  to  be  seized  or 
possessed  of  the  reversion  which  the  lessor  had  in  the  lands  at  the  time 
the  covenant  was  made,  but  had  taken  another  and  a  different  reversion  in 
the  same  lands,  his  right  of  action  upon  the  covenants  was  altogether 
gone.     Thus,  if  a  lessee  for  a  term  of  ninety-nine  years  created  out  of  his 
estate  an  under-lease  for  eleven  years,  leaving  in  himself  the  immediate 
reversion  for  the  remainder  of  the  term,  and  obtained  from  the  under 
lessee  covenants  to  pay  rent  and  repair,  and  then  assigned  his  immediate 
reversion  for  the  term  to  A.,  who  subsequently  acquired  the  ultimate 
reversion  in  fee,  wherein  the  reversion  for  the  term  became  merged y  it  was 
held,  that  A.,  after  this  merger,  could  no  longer  maintain  an  action  upon 
the  covenants,  as  the  estate  to  which  they  were  annexed,  the  reversion  for 
the  term  immediately  expectant  upon  the  determination  of  the  under-lease 
no  longer  existed,  the  assignee  was  no  longer  in  possession  of  the  rever- 
sion which  the  covenantee  had  in  the  land,  the  privity  of  estate  was  gone, 
and  with  it  the  right  of  action  upon  the  covenants,  (y)     Now,  however, 
by  the  act  of  7  &  8  Vict.  c.  76,  «.  12,  it  is  enacted,  with  respect  to  all 
estates  and  covenants  created  and  made  subsequently  to  the  3 1st  of 
December,  1844,  '^  that  where  the  reversion  of  any  land  expectant  on  a 
lease  shall  be  merged  in  any  remainder,  or  other  reversion  or  estate,  the 
person  entitled  to  the  estate  into  which  such  reversion  shall  have  merged,  his 
heirs,  executors,  administrators,  successors  and  assigns,  shall  have  and  enjoy 
the  like  advantage,  remedy,  and  benefit  against  the  lessee,  his  heirs,  suc- 
cessors, executors,  administrators  and  assigns,  for  non-payment  of  the  rent, 
or  for  doing  of  waste,  or  other  forfeiture,  or  for  not  performing  conditions, 
covenants,  or  agreements  contained  and  expressed  in  his  lease,  demise,  or 
grant,  against  the  lessee,  farmer,  or  grantee,  his  heirs,  successors,  exe- 
cutors, administrators  and  assigns,  as  the  person  who  would  for  the  time 
being  have  been  entitled  to  the  mesne  reversion,  which  shall  have  merged, 
would  or  might  have  had  and  enjoyed  if  such  reversion  had  not  been 
merged.*' 

The  assignee,  however,  must  in  all  cases  be  the  assignee  of  the  legal 

(y)  IF«U  Y.  BMMMy  8  T.  &.  393.    WwOxm  y.  Si^tiMn.\  12  M.  &  W.  129. 
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estate  in  reversion,  otherwise  he  has  no  title  to  sue  upon  the  covenants ; 
for  if  the  lessor  is  clothed  only  with  an  equitahle  interest,  there  is  no 
such  estate  as  will  carry  the  covenants  to  the  assignee ;  they  are  therefore 
personal  covenants,  and  cannot  run  with  the  land,  (z) 

The  covenants,  too,  must  in  all  cases  be  made  not  merely  concerniffff 
the  land — the  performance  or  non  performance  of  them  must  affect  the 
nature,  quality,  or  value  of  the  thing  demised,  and  its  mode  of  enjoyment, 
otherwise  they  do  not  run  with  the  land  ;  as  where  the  lessee,  in  a  lease  of 
land  with  liberty  to  make  a  water-course  and  erect  a  mill,  covenanted,  for 
himself  and  his  assigns,  not  to  hire  persons  to  work  in  the  mill  who  were 
settled  in  other  parishes  without  a  parish  certificate ;  and  it  was  held,  that 
this  covenant  did  not  run  with  the  land,  as  it  did  not  immediately  affect 
the  nature  of  the  property  demised  whether  the  mills  were  worked  by  per- 
sons of  one  parish  or  of  another,  nor  in  any  degree  vary  the  nature  of  the 
property,  or  the  value  of  it  at  the  end  of  the  term,  {a)  So,  also,  a  cove- 
nant by  the  lessee  of  a  house  to  account  and  pay  so  much  for  every  tun  of 
wine  sold  in  the  house  is  a  collateral  and  mere  personal  covenant,  and 
goes  not  with  the  land  or  the  reversion  by  assignment,  [h) 

But  all  covenants  relating  to  the  cultivation  of  the  demised  premises,  {c) 
— to  pay  rent,  or  render  suits  and  services,  {d)  — to  dwell  in  and  upon  the 
demised  farm  and  lands,  {e)  — ^to  insure  premises  situate  within  the  weekly 
bills  of  mortality,  (/)  not  to  exercise  thereon  certain  specified  trades,  {g) 
have  been  held  to  run  with  the  land,  as  also  covenants  to  repair,  and  co- 
venants to  discharge  the  land  from  all  taxes,  burdens,  &c.  (A) 

The  lessee  covenanted  to  grind  at  the  lessors  mill  all  the  com  tliat 
should  grow  on  the  demised  lands,  and  it  was  held  that  this  was  a  covenant 
which  ran  with  the  land,  and  passed  to  the  assignee  of  the  reversion  as 
long  as  the  ownership  of  the  lands  and  the  mill  remained  in  the  same  indi- 
vidual. {%) 

A  lessor  demised  a  house,  excepting  two  rooms,  and  a  free  passage 
thereto,  and  it  was  held  that  the  exception  amounted  to  an  express  cove- 
nant or  grant  of  a  free  passage,  or  right  of  way,  by  the  lessee,  and  would 

(«)   Whiiton  V.  Pea4:ock,  2  Sc.  680 ;  2  Bing.  (d)    Stevenson   v.    Lamhard,  2  East,    576. 

N.  8.  411.  8.  c.  Vyvyan  v.  Arthur,  1  B.  &C.  410 ;  2  D.  & B-  670. 

(a)  Matfor  ofCongleUm  v.  Paitison,  10  Eaat,  (e)  Totem  y.  Chaplin,  2  H.  Bl.  133. 

129.  (/)  14  Geo.  8.  c.  78,  8.   88.      Vem/yn   ?. 

(b)  Godb.  140.    And  see  Canham  y.  Rvst,      Smith,  5  B.  &  Aid.  1. 

8  Taunt  227  ;  3  Moore,  164,  s.  c.  Walth  t.          ig)  Doe  dem.  Bi^h  v.  Keeling,  1  M.  &  S.  96. 

Fussell,  8  M.  &  P.  455 ;   6  Bing.  168,  s.  c.           {h)  Dean  and  Chapter  of  hindsor's  case,  I 

Hanky  v.  Peliail,  Peake,  178.  Rep.  24,  b. 

(c)  Cockson  V.  Cock,  Cro.  Jac.  1 26.  (i)  Vyvyan  y.  Arthur,  1 B.  & G.  416.  2  D.  &  B 
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bind  the  assignees  of  the  term,  {k)  If  a  man  demises  land  for  a  long 
term  of  years,  and  the  lessee  covenants  not  to  erect  buildings  on  the  land 
so  demised  to  obstruct  the  lessor's  light,  or  destroy  his  prospect,  or  impede 
the  air,  this  is  a  covenant  which  runs  with  the  land,  and  binds  all  the  as- 
signees of  the  term.  (/) 

When  the  Assignees  mttst  be  named  in  the  Covenant. — ^If  the  cove- 
nants relate  to  a  thing  in  existence,  parcel  of  the  demise,  the  benefit  of 
them  passes  to  the  assignee,  although  not  named  in  the  covenant ;  where, 
however,  they  relate  to  a  thing  not  in  existence,  and  not  parcel  of  the  de- 
mise, but  which,  when  it  comes  into  existence,  will  be  annexed  to  the 
land,  then  the  interest  in  the  covenant  passes  to  the  assignees  only,  when 
they  are  expressly  named  therein.  If  the  lessee  covenants  with  the  lessor 
and  his  assigns  to  build  a  wall,  or  to  erect  a  smelting  mill  {m)  on  some 
part  of  the  demised  land,  then,  although  the  covenant  doth  extend  to  a 
thing  to  be  newly  made,  yet,  as  it  is  to  be  made  upon  the  thing  demised, 
the  assignee  shall  take  the  benefit  of  it.  But  if  the  thing  to  be  done  be 
merely  collateral  to  the  land,  and  doth  not  touch  or  concern  the  thing  de- 
mised in  any  sort,  there  the  covenants  shall  not  extend  to  the  assignee, 
although  he  is  named  therein ;  "  as,  if  the  lessee  covenants,  for  himself  and 
his  assigns,  to  build  a  house  upon  land  of  the  lessor,  which  is  no  parcel  of 
the  demise,"  {n)  then  the  assignee  shall  not  have  the  benefit  of  the  cove- 
nant. 

Existing  BREACHES  do  not  pass  unless  M^y  ar^  continuing  breaches. 
Lastly,  the  covenant  is  transferred  with  the  land  by  assignment,  as  appur- 
tenant to  the  estate,  but  not  an  existing  breach  of  it.  The  right  of  action 
in  respect  of  a  breach  previously  committed  being  what  is  technically 
termed  a  chose  in  action,  which  cannot,  as  we  shall  presently  see,  be  trans- 
ferred, remains  with  the  assignor,  in  whose  name  alone  can  the  action  be 
brought.  Thus,  where  the  defendant,  beiug  seized  of  lands  in  fee,  made  a 
lease  for  life,  rendering  rent,  and  afterwards  acknowledged  a  statute,  and 
after  that  assigned  his  reversion,  and  covenanted  with  the  assignee  that 
the  land  should  be  discharged,  within  two  years,  of  all  statutes,  charges, 
and  incumbrances,  excepting  the  estate  for  life ;  and  the  statute  was  ex- 
tended, and  thereupon  the  reversion  and  the  rent  were  extended,  after 
which  the  reversion  was  assigned  to  the  plaintiff,  who,  for  the  not  discharging 
of  this  statute,  brought  an  action  upon  the  covenant ;  it  was  held,  on  de- 

(k)  Cola'i  case,  1  Salk.  19d.    Buth  t.  CoiU,  M.  &  £.  422,  b.  c. ;  6  Bing.  645 ;  4  M.  &  P.  601, 

1  Show.  389  ;  Carth.  232,  s.  c.  in  error. 
(/)  Backehr  t.  Gage,  Cro.  Car.  188.  («)  Spencer  t  case,  5  Co.  16,  a. 

{m)  Sampt<m  ▼.  Eatlerhn,  9  B.  &  C.  505 ;  4 
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murrer,  that  as  the  coTenant  was  broken  before  the  assignment,  (the  land 
being  then  in  extent)  and  so  a  thing  in  action  which  could  not  be  trans- 
ferred^ the  plaintiff  had  no  title  to  maintain  his  action,  {o)  80,  where  rent 
covenanted  to  be  paid  was  in  arrear,  and  an  action  was  bronght  to  which 
the  defendant  pleaded  that,  after  the  arrearages  incurred,  and  before  action 
brought,  the  plaintiff  had  assigned  his  reversion,  it  was  held,  on  demurrer, 
that  the  right  to  the  arrearages  was  "  a  right  vested  in  the  plaintiff  before 
the  assignment,  the  which  he  should  not  lose  by  the  assignment ;"  (/?) 
for  although  the  covenant  had  been  transferred  with  the  estate  to  the 
assignee,  yet  it  was  not  so  with  respect  to  the  right  of  action  which  had 
previously  accrued. 

Continuing  breaches* — ^But  as  regards  what  are  termed  continuing 
breaches,  the  assignee  may  maintain  an  action  as  soon  as  he  becomes  seized 
or  possessed  of  the  estate  to  which  the  covenant  running  with  the  land  is 
annexed ;  as  in  the  case  of  the  breach  of  a  covenant  to  repair,  where, 
although  the  covenant  has  been  broken,  and  the  premises  are  left  out  of 
repair  at  the  time  of  the  assignment,  and  come  so  out  of  repair  to  the 
hands  of  the  assignee,  yet  if  they  remain  so  afterwards,  during  the  conti- 
nuance of  the  term,  the  covenant  is  then  broken  again  in  the  time  of  the 
assignee,  there  being  a  constant  repetition  of  the  breach,  as  long  as  the  acts 
to  be  done  upon  the  land  remain  unperformed,  (g)  But  if  the  covenant  be 
broken,  and  the  lease  expires,  and  then  the  premises  are  assigned,  the 
assignee  can  maintain  no  action  upon  the  covenant,  for  the  lease  being  at 
an  end,  there  is  an  end  of  the  covenant^  which  has  been  broken  once  for 
all,  so  that  the  ultimate  damage  has  accrued  before  the  time  of  the 
assignee,  (r) 

The  breach  of  a  covenant  for  title  is  in  the  nature  of  a  continuing 
breach,  as  long  as  the  party  entitled  to  the  benefit  of  the  covenant  is  in 
possession  of  the  land  under  a  defective  title ;  for  although  if  one  doth  co- 
venant that  "  he  is  lawfully  seized  in  fee,  or  that  he  hath  a  good  estate, 
and  hath  not,  the  covenant  is  broken  as  soon  as  it  is  made ;"  (s)  yet,  as 
long  as  the  assignee  does  not  enjoy  the  land  under  a  good  title,  "  there  is 
a  continuing  breach  ;  for  it  is  not  like  a  covenant  to  do  an  act  of  solitary 
performance,  which,  not  being  done,  the  covenant  is  broken  once  for  all, 
but  is  in  the  nature  of  a  covenant  to  do  a  thing  toties  juoties,  as  the 
exigency  of  the  case  may  require,  (t) 

(0)  Lewet  ▼.  Ru^€,  Cro.  Elix.  868.     Canham  t.  c     Vivian  ▼.  Camniofi,  1  Salk.  141 ;  Holt, 

T.  Rutt,  8  Tannt  227 ;  2  Moore,  164,  s.  c.  178 ;  Lord  Baym.  1126. 

(p)  Anon.  Skin.  867.    Mvdgley  ▼•  Lovdaeej  Ir)  See  post  ch.  14,  sec  1. 

Carth.  289 ;  12  Ho.  46, 8.  c.  (i)  Shep.  Touch.  170. 

(;)  MateaVi  caM,  Moore,  242;  1  Leon.  62,  (0  Kingdoh  y.  NMe,  4  M.  ft  8.  53. 
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Implied  covenants  arising  from  the  word  demise  in  a  lease,  under  seal, 
run  with  the  estate,  or  term  of  years  created  in  the  land,  so  that  the 
assignee  of  the  lessee,  if  evicted,  shall  have  an  action  thereon  against  the 
original  lessor,  (u)  But  the  law  raises  no  implied  covenant  from  a  person 
who  has  not  the  legal  estate  in  the  land,  as  from  a  mortgagor  who  has 
joined  a  mortgagee  in  making  a  lease,  {a)  and  from  whom  no  legal  interest 
passes. 

RENTS   AND   ANNUITIES. 


The  grant  of  a  sum  of  money  to  issue  out  of  the  land  of  the  grantor, 
and  to  he  paid  at  fixed  consecutive  periods,  for  a  term  of  years  for  life,  or 
in  fee,  is  in  strictness  of  law  a  rent.  When  it  is  granted  to  be  paid  by 
the  grantor  and  his  representatives  only,  then  it  is  an  annuity,  (y)  As, 
however,  both  the  land  and  the  personalty  are  generally  made  liable  to  the 
payment  of  the  money,  the  term  annuity  has  been  indiscriminately  used  to 
signify  both  the  charge  on  the  person  and  the  charge  on  the  land,  which, 
as  the  rights  and  properties  by  law  incident  to  the  one  and  the  other  are 
altogether  different,  is  apt  to  create  some  confusion  and  misconception 
concerning  them,  {z) 

A  rent  or  sum  of  money,  issuing  out  of  land,  is  a  direct  interest  in 
realty  in  possession,  {a)  and  is  assignable  by  the  common  law ;  {b)  but 
an  annuity  or  sum  of  money  granted  to  be  paid  by  the  grantor  and  his 
representatives  only,  issuing  therefore  out  of  the  personalty,  or,  as  it  has 
been  termed,  "  the  coffers  of  the  grantor,"  and  not  charged  upon  or 
issuing  out  of  the  land,  is  a  mere  personal  contract  or  chose  in  action, 
and  cannot  therefore,  as  we  shall  presently  see,  be  assigned  so  as  to  give 
the  assignee  a  right  of  action  for  it  in  his  own  name,  {c) 

When  both  the  person  and  the  land  of  the  grantor  were  made  liable 
to  the  payment  of  the  money,  {d)  the  grantee  had  an  election  either  to 
bring  a  writ  of  annuity,  and  charging  the  person  to  make  the  grant  per- 
sonally only,  or  by  distraining  on  the  land  to  make  it  real,  but  he  could 
not  have  both  the  one  and  the  other,  for  the  writ  of  annuity  having  been 


(«)  Speneer^s  caw,  5  Co.  16,  a.  Flatt  on  co- 
Tenants,  40.    Noie*s  case,  4  Co.  80,  b. 

{x)  Smith  T.  PoklinaUm,  1  0.  &  J.  445. 

(jf)  Co.  litt.  144  Cb). 

{z)  Doctor  &  Student,  Dial.  1,  c.  80 ;  Annuity 
Sl  Rent  Charge ;  Bacon's  Abr. ;  Yin.  Abr.,  An- 
nnitj,  E.  Sandal  y.  WriUU,  2  Ley.  87.  Weeks 
T.  Peach,  2  Salk.  577 ;  Co.  Litt  162,  (a).  AMn 
T.  JkUy,  4  B.  Ic  Aid.  59. 

(a)  Fopham,  J.,  Ardt  y.  Watkint,  Cro.  Eliz. 


687, 688. 

(6)  Com.  Dig.  Attt.  (a.) ;   Co.  Litt  144  (a  )  ; 
144  Cb.) ;  292  (b.) 

(c)  Hargrave**  note,  Co.  Litt  144  ^b). 
Oerrard  y.  Boden,  Hetl.  80,  is  no  authonty. 
See  Baker  y.  Brook,  Dy.  65  (a),  of  which  it  ia  a 
literal  translation,  the  names  of  the  counsel  and 
judges  being  changed.  Cratb  y  ,D*Aeth,  7  T.  B. 
670  (b). 

(d)  Bacon's  Abr.  Bent  (K.)  2. 
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once  brought,  the  land  was  thenceforth  discharged,  (e)  So  long,  how- 
ever, as  the  election  had  not  been  made,  the  rent  passed  with  all  its  legal 
rights  and  incidents  to  the  assignee,  who,  standing  in  the  shoes  of  the 
grantee,  had  the  same  right  of  election  as  between  the  land  and  the 
person,  and  might,  by  suing  out  a  writ  of  annuity,  release  the  land,  and 
turn  the  charge  entirely  on  the  person  of  the  grantor.  (/) 

As,  however,  no  personal  action  other  than  the  writ  of  annuity  could 
be  maintained  in  respect  of  a  rent  granted  for  life,  or  in  fee,  so  long  as 
the  estate  of  freehold  had  continuance,  (y)  (there  being  remedies  of  a 
higher  and  more  summary  nature  by  way  of  distress  and  assise,)  (h)  no 
right  of  action  could  be  transferred  to  the  assignee  of  a  freehold  rent ; 
but  when  the  rent  was  granted  for  a  term  of  years,  then  as  an  action  of 
debt  might,  it  should  seem,  be  maintained  for  the  recovery  of  such  rent,  (*) 
such  right  of  action  would  pass  to  the  assignee  as  incident  to  the  interest 
in  the  land  granted.  Thus  it  has  been  held  that  rent  reserved  on  a  lease 
for  years  may  be  severed  from  the  reversion,  and  assigned  so  as  to  give 
the  assignee  an  action  of  debt  for  the  arrears,  (k) 

"  When  rent  is  severed  from  the  reversion,  it  is  but  in  nature  of  an 
annuity,  and  an  annuity  or  rent  only,  are  grantable  over,  because  they  are 
things  of  continuance  and  are  not  personal/'  (/) 

Certain  premises  were  demised  for  a  term  of  years  by  an  indenture  of 
lease,  containing  covenants  by  the  lessee  for  the  payment  of  rent ;  sub- 
sequently the  rent  and  the  counterpart  of  the  lease,  and  the  benefit  of 
the  covenants,  were  assigned ;  and  it  was  held  that  the  assignee  might 
maintain  debt  against  the  lessee  for  the  recovery  of  the  rent,  (m)  But 
although  the  remedy  by  action  of  debt  for  the  recovery  of  the  specific 
sum  payable  out  of  the  land  passes  to  the  assignee  as  incident  to  the 
direct  interest  in  the  land  assigned,  yet  nothing  in  the  shape  of  contract 
passes  by  the  assignment,  the  assignee  has  no  remedy  upon  any  contract 
or  stipulation  made  concerning  the  land,  or  for  better  securing  the  pay- 
ment of  the  rent,  he  can  maintain  no  action  of  covenant,,  for  a  covenant 
cannot  run  with  a  rent,  (n)    Thus,  where  the  defendant  covenanted  with 


i: 


(e)  Co.  Litt  144,  b. 

(/)  Co.  Litt.  144  (b),  292,  b.  Baler  v. 
Brook,  Dy.  65,  a. 

(g)  Webb  v.  Jiffffs,  4  M.  &  S.  113.  KeUy  v. 
Clubh,  6  Moore,  835.  Parke,  B.,  BraitkwaiU  y. 
Skinner,  6  M.  &  W.  328.  Randall  v.  Ricbv, 
4M.&W.  185. 

(k)  4  Geo.  2,  c.  28,  b.  5.  Bacon's  Abr. 
Rent  (K.) 

(t)  Brendlois  y.  Phtlipt,  Cro.  Eliz.  895; 
Gilbert's  Rents,   93.     Browne  y.  Pendiebury, 


Cro.  Eliz.  268. 

(it)  Newcomhr.  Barvey,  Cartb.  161.  WtUUm 
V.  Pinkney,  Vcntr.  242,  272 ;  2  Ley.  80,  s.  c 
Ards  V.  Watkint,  Cro.  Eliz.  687.  Loyd  y. 
Langford,  2  Hod.  175. 

(0  Popham,  J.,  Ard€9  y.  WaUeint,  Cro.  Ella. 
651. 

(m)  Allen  y.  Bryan,  5  B.  &  C  512. 

(a)  MUnes  y.  Branch,  5  M.  &  S.  411. 
Randall  y.  Rigby,  4  M.  &  W.  185.  Boicawin 
y.  Cook,  1  Mod.  228.    Cook  y.  Herit,  2  Hod.  138. 
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Bamsley  to  pay  him,  his  heirs,  and  assigns,  a  certain  rent  to  be  issuing 
out  of  the  land  of  the  defendant,  and  covenanted  to  build  one  or  more 
messuages  on  the  land  for  better  securing  the  payment  of  the  rent ;  it 
was  held  that  this  covenant  was  a  mere  personal  covenant,  operative  only 
between  the  immediate  parties  thereto  and  their  privies,  and  that  the 
assignee  of  the  rent  had  no  title  to  maintain  an  action  upon  the  covenant, 
either  for  the  non-payment  of  the  rent,  or  for  not  building  the  mes- 
suages. 

Of  the  number  of  the  plaintiffii  when  there  has  been  a  change  of  interest 

by  assignment. 

Joint  tenants  and  tenants  in  common. — If  the  assignees  have  a 
joint  interest  in,  and  are  jointly  entitled  to  the  estate  to  which  the  cove- 
nants are  annexed,  they  must,  as  we  have  already  seen,  bring  a  joint 
action  upon  the  covenants,  and  separate  actions  when  they  have  several 
estates,  and  a  separate  and  distinct  damage  has  accrued  to  each.  Joint 
tenants,  therefore,  must  sue  jointly  in  respect  of  their  joint  estate ;  but 
tenants  in  common  may,  it  seems,  when  a  reversion  expectant  upon 
the  determination  of  a  lease  for  years,  upon  which  a  rent  has  been 
reserved,  comes  to  them,  join  in  an  action  of  debt  for  the  rent,  or  sever 
at  their  election,  [o)  But  upon  covenants  running  with  the  land,  and 
coming  to  parties  either  as  tenants  in  common  or  joint  tenants,  the  action 
must  be  joint  or  several,  according  as  a  joint  duty  arises  in  favour  of  all, 
or  separate  duties  to  each,  {p) 

A  lease  of  certain  houses  was  granted  to  Buckley,  who  covenanted  with 
the  lessor  to  repair  them,  and  afterwards  one  moiety  of  the  reversion, 
expectant  upon  the  determination  of  the  lease,  was  granted  to  Kitchen, 
and  the  other  moiety  to  Knight,  and  the  two  brought  a  joint  action  against 
Buckley  for  a  breach  of  his  covenant;  whereupon  it  was  objected  that  the 
plaintiffs,  being  tenants  in  common,  ought  not  to  have  joined  in  an  action 
for  repairs  which  concerns  the  inheritance,  but  ought  to  have  brought 
several  actions,  according  to  their  several  estates ;  but  the  court  held  that 
they  were  properly  joined,  {q) 

The  tenant  of  a  leasehold  estate  for  ninety-nine  years,  held  on  renewable 
lives,  on  the  other  hand,  having  under-let  part  of  the  premises  on  a 
building  lease  for  sixty- five  years  and  one  quarter,  entered  into  a  covenant 

(o)  Holt,  C.  J..  Martin  t.  Crompe,  1  Lord  Willes,  254  ;  7  Mod.  847,  ■.  c. 

Baym.  841.    Midgdey  ▼.  Lwelace,  Garth.  289.  (p)  Ante,  267—271. 

Harri9(m  t.  Bamhy,  5  T.  B.  246.     CuUing  y.  \q)  Kitchen  t.  Buckley,   1  Ley.  109 ;   Litt. 

Deihy,  2W.  Bl.  1077.    JohnMon  ?.  WHwn,  wc.  811— 816. 
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to  do  all  things  necessary  to  obtain  a  renewal  on  firesh  lives,  when  any  of 
the  persons  on  whose  lives  the  estate  was  holden  should  die,  so  that  the 
lessees  might  hold  and  enjoy  all  the  demised  premises  for  the  fiill  term. 
The  lessees  entered,  and  afterwards  assigned  their  interest ;  and  in  the 
course  of  time,  after  divers  mesne  assignments,  five- sixths  of  the  premises 
became  vested  in  Simpson,  and  the  remaining  sixth  in  another  person,  as 
tenants  in  common.  Afterwards  the  covenant  was  broken,  and  all  the 
persons  on  whose  lives  the  lands  were  holden  died  ;  whereupon  the  term 
ceased,  and  Simpson  and  his  co-tenant  in  common  were  deprived  of  the 
property.  Simpson  then  brought  an  action  to  recover  his  proportion  of 
the  damages,  when  it  was  contended  that  the  covenant  was  not  appor- 
tionable,  and  that  the  owner  of  the  remaining  sixth  part,  should  have 
joined  in  the  action ;  but  the  court  held,  that  as  Gibson  and  the  latter 
had  separate  and  distinct  interests  in  the  term  as  tenants  in  common, 
the  damages  were  in  their  nature  several,  and  might  well  be  appor- 
tioned by  a  jury  according  to  the  value  of  the  share  of  each,  and  that  the 
plaintiff  therefore  had  a  right  to  maintain  a  separate  action  in  respect  of 
the  separate  damage  sustained  by  him.  (r) 

If  the  entire  reversion  is  divided  among  several  persons,  each  possessing 
a  distinct  interest  in  his  particular  portion,  and  a  breach  of  covenant  takes 
place,  affecting  the  value  of  the  entire  reversion,  each  of  the  parties 
interested  should  bring  a  separate  action,  and  the  damages  will  be  assessed 
and  apportioned  according  to  their  several  shares  and  interests  in  the  sub« 
ject  matter  of  the  covenant. 

Personal  covenants, — We  have  before  seen  that  a  covenant  cannot  run 
with  a  RENT ;  neither  can  it  run  with  goods,  or  any  personal,  perishable 
chattel,  so  as  to  give  the  assignee  a  right  of  action  upon  it  in  his  own 
name. 

Holmes,  the  owner  of  a  brig,  for  example,  by  a  charter-party  of  affreight- 
ment, let  the  brig  for  a  voyage  to  Minorca  to  one  Foulder,  of  London, 
who  covenanted  with  Holmes  to  pay  freight  and  demurrage  to  him  or  his 
order,  and  the  brig  during  the  voyage  was  sold,  it  was  held  that  the 
covenant  was  not  tranferred  by  the  assignment  of  the  property  in  the  ship, 
in  the  same  manner  as  certain  covenants  are  said  to  run  with  the  land, 
but  that  the  legal  interest  therein  still  remained  with  Holmes,  the  late 
owner,  who  was  the  only  party  entitled  to  maintain  an  action  upon  it.  (*) 

Whenever  a  covenant  in  a  contract  under  seal  is  not  annexed  to  a  trans- 
ferable estate  in  land,  it  is  a  mere  personal  covenant,  which  cannot,  as  has 

(r)  Simpson  t.  Clayton,  4  Bing.  N.  C.  758.         t.  VanzdUr,  4  Ad.  &  E..  N.S.  295.   SpenctrU 
(t)  Spltdt  V.  Bowles,  10  East,  279.    Sanders      caae,  5  Co.  16,  a. ;  Com.  Dig.,  Cov.  C.  8. 
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already  been  observed,  be  assigned  so  as  to  give  the  assignee  a  right  of 
action  thereon  in  his  own  name. 

The  common  law  in  times  past  discountenanced  the  assignment  of  all 
rights  and  causes  of  action,  as  tending  to  increase  maintenance  and  litiga- 
tion, (if)  and  would  not  consequently  suffer  the  right  to  the  inlfilment  of  a 
contract  of  a  personal  nature  to  be  transferred  from  hand  to  hand.  But 
in  these  days  the  ancient  rule  of  law  has  evaporated  to  a  mere  shadow.  It 
no  longer  prevents  the  assignee  from  suing,  but  regulates  merely  the  form 
of  his  action.  He  cannot  sue  in  his  own  name,  but  he  is  permitted  to 
bring  his  action,  and  to  recover  in  the  name  of  the  original  assignor,  the 
party  with  whom  the  contract  was  entered  into.  Thus,  if  a  bond  be 
assigned^  the  assignee  cannot  maintain  an  action  upon  it  in  his  own  name, 
but  he  can  sue  and  recover  the  money  in  the  name  of  the  obligee ;  (u)  and 
the  courts  will  set  aside  a  release  given  by  the  latter,  after  notice  to  the 
obligor  of  the  assignment,  and  prevent  him  from  fraudulently  interfering 
to  defeat  the  action,  (x)  If  a  ship-owner  charters  his  vessel  for  a  voyage 
by  a  charter-party  of  afi&eightment  under  seal,  and  before  the  vessel  sails, 
sells  the  ship,  and  assigns  the  charter-party  to  the  purchaser,  the  latter 
cannot,  as  we  have  before  seen,  bring  an  action  thereon  in  his  own  name, 
but  he  can  sue  and  recover  the  freight  covenanted  to  be  paid  in  the  name 
of  the  assignor,  (y)  In  modem  times,  too,  the  legislature,  yielding  to  the 
wants  and  necessities  of  mankind,  has  sanctioned  the  assignment  of  cer- 
tain bonds  and  deeds,  and  authorised  the  assignees  to  sue  upon  them  in 
their  own  names.  Bail-bonds,  for  example,  have  been  made  assignable 
to  the  plaintiff  in  an  action,  or  his  attorney,  by  indorsement  under  the 
hand  and  seal  of  the  sheriff,  or  other  officer,  who  has  taken  the  bail ;  and 
the  assignment  may  be  made  either  by  the  high  sheriff  himself,  or  by  the 
nnder-sheriff  in  his  name,  or  by  a  clerk  in  the  under-sheriff's  office,  (z) 
Replevin  bonds,  also,  are  assignable  in  the  same  manner  by  the  sheriff,  or 
any  officer  who  has  power  to  grant  replevins,  "  to  the  avowant  or  person 
making  conuzance "  in  an  action  of  replevin ;  (a)  and  an  action  has 
accordingly  been  held  to  lie  at  the  suit  of  an  assignee  upon  a  bond  taken 
and  assigned  by  one  of  the  sheriffs  of  London  alone,  (ft)  If  the  action 
be  brought  by  the  tenant  against  both  the  landlord  and  the  bailiff  who  has 
levied  the  distress,  so  that  there  is  both  an  avowant  and  a  person  making 

(0  Go.  Lit  232,  b.D.  1 ;  265,  a.  n.  1,  ed.  1832.  (y)  Morrutm  y.  Panotu,  2  Taant  407. 

MatUr  y.  MiOer,  4  T.  R.  340.  (f)  4  Ann.  e.  16,  8. 20.    TiddV  Pr.  ch.  13. 

(«)  Leffh  y.  lAffh,  1  B.  &  P.  447.    Heath  y.  (a)  11  Geo.  2,  c.  19,  i.  23.     Middltt<m  y. 

Bail,  4  Taunt.  328.    PhiUips  y.  ChffeU,  11  Saniffwrd,  4  Campb.  36. 
M.  &  W.  84.  (b)  Thompton  t.  Farden,  1  M.  &  Or.  535. 

(x)  Alfur  y.  Georytf  1  Camp.  892. 
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conuzance  upon  the  record,  then  the  hond  may  be  assigned  to  both,  so  as 
to  give  them  a  joint  right  of  action  upon  it;  (c)  or  the  avowant,  as  the 
peurty  substantially  interested,  may  take  an  assignment  to  himself  alone, 
and  bring  a  separate  action  upon  the  bond  ;  {d)  but  if  the  action  be  brought 
against  the  bailiff  alone,  then  he,  being  the  only  party  on  the  record,  and 
entitled  to  a  return  of  the  distress  if  he  maintain  his  conuzance,  is  the 
only  person  who  can  take  an  assignment  of  the  bond,  and  maintain  an 
action  upon  it,  and  the  only  person  who  can  sue  the  sheriff  for  taking 
insufficient  pledges,  (e)  If  the  tenant  neglects  to  appear  and  prosecute  his 
suit  in  the  county  court,  so  that  the  bailiff  has  no  opportunity  of  making 
conuzance,  he  may  nevertheless  take  an  assignment  of  the  bond,  and 
maintain  an  action  thereon.  (/ ) 

The  assignee  of  a  Scotch  bond,  which  is  a  negotiable  instrument  in 
Scotland,  may  maintain  an  action  of  assumpsit  in  this  country  against 
the  obligor  upon  the  implied  promise  raised  by  the  indorsement  and  as- 
signment to  him  of  the  bond,  (^)  and  as  the  assignment  of  judgments  by 
confession  is  authorised  by  act  of  parliament  in  Ireland,  the  assignee  of 
such  a  judgment  may  maintain  an  action  in  this  country  upon  it  in  his  own 
name.(^) 

India  bonds  also  are  now  made  assignable  by  statute,  (i) 
Although  the  assignee  of  a  personal  contract  cannot  maintain  an  action 
in  his  own  name  thereon,  yet  the  assignment  thereof  may  be  the  foun- 
dation of  a  new  contract  between  him  and  the  debtor  enabling  him  to 
recover  the  original  demand.  As  the  assignment,  for  example,  gives  the 
assignee  a  claim  in  equity  and  a  power  of  suing  in  the  name  of  the 
original  party  to  the  contract  in  a  court  of  law,  any  promise  by  the  person 
liable  upon  the  contract,  to  pay  the  demand  or  satisfy  the  claim,  in  con- 
sideration that  the  assignee  will  give  him  time  for  payment,  or  forbear  for 
a  particular  period  to  sue  him,  will  enable  the  assignee  to  maintain  an 
action  upon  such  new  contract  or  promise.  Thus,  forbearance  for  a  given 
time,  on  the  part  of  the  assignee  of  a  bond,  to  sue  the  obligors  at  their 
instance,  is  a  sufficient  consideration  for  a  promise  by  the  obligors  to  pay 
the  assignee  at  the  expiration  of  that  time,  {k) 

(c)  PhiUipt  T.  Price,  8  M.  &  S.  180.  Mardvioneu  Thomond,  8  Taunt  82. 

li)  Archer  t.  Dudley,  1  B.  &  P.  881,  n.  (t)  51  G«o.  8,  c.  64.  Glyn  ▼.  Baker^  18  East, 

U)  Page  y.  Earner,  1  B  &  P.  878.  509. 

( /)  Diat  T.  Freeman,  5  T.  E.  195.  {k)  MorUyn,  t.  Bum,  7  Ad.  A  B.  19.    Rey- 

UfS  Innet  t.  DufUop,  8  T.  R.  595.  nMt  v.  Proteer,  Hardr.  71.    Forth  t.  StanUm, 

(A)  9  Geo.  2.  25  Qeo,  2.    0*Callaffhan  t.  1  Saund.  210,  n.  1,  n.  a. 
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SECTION  II. 

CHANGE   OF  INTEREST   BY  ASSIGNMENT,   AND     BY    NOVATION   AND   SUBSTI- 
TUTION,  IN   THE    CASE   OF   SIMPLE    CONTRACTS. 

The  rale  of  the  common  law  prohibiting  the  assignment  of  aU  chosen  in 
a<r/»0»,  naturally  embraces  all  simple  contracts.  If  a  person  in  insolvent  cir- 
comstances  assigns  his  book-debts  to  trustees  for  the  benefit  of  his  creditors, 
the  assignees  will  be  non-suited  if  they  bring  actions  in  their  own  names, 
but  they  may  sue  and  recover  the  debts  in  the  name  of  the  insolvent,  the 
assignor,  (a)  But  the  rule,  so  far  as  it  affects  simple  contracts,  has  been 
made  subject  to  divers  exceptions,  which  have  been  allowed  to  grow  up 
and  become  established  by  the  common  law ;  and  others  have  been  intro- 
duced and  established  by  act  of  parliament,  to  meet  the  wants  and  exigen- 
cies of  society. 

Bills  of  Exchange  and  Promissory  Notes.-tAs  trade  and  com- 
merce increased,  and  the  growing  necessities  of  mankind  required  a  freer 
transfer  and  circulation  of  property,  the  mercantile  custom  of  transferring 
bills  of  exchange  from  hand  to  hand,  gradually  received  the  sanction  and 
approval  of  the  courts  of  common  law,  and  the  holders  of  these  securities 
were  permitted  to  bring  actions  upon  them  in  their  own  names. 

Any  absolute  unconditional  order  in  writing  from  one  man  to  another, 
duly  stamped,  directing  the  drawee,  or  person  to  whom  the  order  is  ad- 
dressed, to  pay  a  sum  of  money  to  the  drawer  and  to  his  "  order,"  or  to 
some  third  party,  and  to  the  order  of  such  third  party,  is  a  negotiable  se- 
curity, or  bill  of  exchange,  transferable  from  one  person  to  another,  so 
as  to  enable  the  transferee  to  sue  in  his  own  name  upon  such  bill,  pro- 
vided the  assignment  has  been  made  by  the  payee  in  conformity  with 
mercantile  custom,  as  settled  and  established  by  law  If  the  written  order 
duly  stamped  is  made  payable  to  **  bearer,"  it  is  transferable  by  mere 
delivery  ;  {J))  so  that  any  hondjide  holder  or  bearer  of  the  instrument  is 
entitled  to  maintain  an  action  upon  it  in  his  own  name  as  soon  as  it  be- 
comes payable.  If,  on  the  other  hand,  it  is  drawn  "  payable  to  order,"  it 
can  only  be  assigned  by  indorsement  from  the  payee.     **  Although  the 

(a)  Brandt  ▼.  Heatig,  2  Moore,  184.    Mann  {b)  Oihion  ▼.  Minet,  1  H.  Bl.  606.     Peacock 

▼.  Sher^,  2  B.  &  P.  356.     Piciford  v.  Ewing-      v.  Modes,  2  Doug.  636.     Wookey  v.  PoU,  4  B 
ton,  4  Dowl.  P.  C.  463.  &  Aid.  9, 21. 
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holder  may  have  paid  the  full  value  of  the  hill,  and  although  it  he  bar- 
gained, sold,  assigned,  and  conveyed  by  every  form  o^  conveyance  which 
courts  of  law  and  equity  in  this  country  have  recognized,"  yet  if  there  be 
no  indorsement,  the  assignee  of  the  bill  has  no  right  of  action  upon  the 
instrument  in  his  own  name.  The  indorsement  is  sometimes  an  indorse- 
ment in  full,  so  called,  because  the  indorser  not  only  writes  his  own 
name  on  the  bill,  but  expresses  therein  in  whose  favour  the  indorsement  is 
made,  as  "  pay  the  contents  to  Mr.  A.  B. ;"  and  sometimes  an  indorse- 
ment in  blank,  when  the  name  of  the  indorser  himself  alone  appears  upon 
the  instrument,  no  mention  being  made  of  the  indorsee.  In  the  first  case 
the  indorsee  can  only  transfer  his  interest  in  the  bill  by  his  own  indorse- 
ment in  writing,  but  in  the  second  he  can  transfer  it  by  delivery  only;  so 
that,  any  subsequent  bond  fide  holder  may  treat  the  first  indorsement  in 
blank,  as  a  direct  indorsement  to  himself,  and  bring  an  action  in  his  own 
name  upon  the  instrument,  and  this  he  may  do  notwithstanding  subse- 
quent indorsements  in  full  have  been  made  thereon.  Any  number  of 
persons  too,  whether  partners  or  not,  may,  it  seems,  join  in  suing  upon 
a  bill  indorsed  in  blank,  {c) 

Promissory  Notes  are  by  statute  (^d)  placed  upon  the  same  footing,  and 
made  transferable  in  the  same  manner  as  bills  of  exchange. 

Any  promise  or  engagement  in  writing,  duly  stamped,  to  pay  a  speci- 
fied sum  at  a  time  limited,  or  on  demand,  or  at  sight,  to  a  person  named, 
and  ''  to  his  order,"  is  a  promissory  note  within  the  meaning  of  the 
statute  of  Anne,  and  is  negotiable  and  transferable,  like  a  bill  of  exchange. 
But  it  must  in  all  cases,  like  the  latter  description  of  security,  be  drawn  or 
made,  for  the  payment  of  money  absolutely  and  unconditionally.  If  the 
payment  is  to  depend  upon  the  contingency  or  tlie  happening  of  any 
uncertain  event;  if  it  is  to  be  made  out  of  a  particular  fund  which  may  or 
not  be  available,  the  instrument  is  not  negotiable,  and  cannot  be  trans- 
ferred by  indorsement  or  in  any  other  manner,  {e)  Any  words,  indeed, 
upon  the  face  of  the  note  qualifying  the  promise,  and  rendering  the  ulti- 
mate liability  to  pay  the  money  uncertain,  will  deprive  the  note  of  nego- 
tiability and  render  it  a  mere  agreement,  {f) 


(c)  Aitttood  V.  Raittnburtff  6  Moope,  679. 
Ord  ▼.  Portal,  8  Campb.  289.  Lowe  v.  Cope- 
tlate,  3  C.  &  P.  800. 

(<i)  8  &  4  Ann.  cap.  9,  8.  1  ;  7  Ann.  c.  26, 
B.  3.  This  act  was  paMed  in  oonBequenoe  of  the 
reAiflal  of  the  courts  of  common  law  to  recognise 
the  negotiability  of  notet.  Lord  Holt  resolutely 
set  his  &ce  against  the  mercantile  custom  of 
tnwfifcrrinp  sucn  securities,  saying,  that  "  it  pro- 


ceeded from  the  obstinacy  and  opiniouativeness  of 
merchants,  who  were  endeavouring  to  set  the  law 
of  Lombaid  Street  above  the  law  of  Westminster 
Hill."     Clerl  y.  J/artrn,  2  Raj-m.  757. 

(e)  Morgan  ▼.  Jonet,  1  Cr.  &  J.  162 ;  1  Typ. 
21,  s.  c.  Blanckkagen  v.  Blunddl,  2  B.  &  A. 
417.  Hancock  t.  Uodton,  12  Moore,  604 ;  4 
Bino;.  296,  s.  c 

(/)  Robins  V.  Ma  If,  11  Ad,  &  B.213. 
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No  precise  fonn  of  words  is  necessary^  as  we  have  seen,  to  create  either 
a  bill  of  exchange  or  a  promissory  note.  Any  order  or  promise  for  the 
payment  of  money  absolutely  and  unconditionally  *'  to  order "  or  "  to 
bearer/'  put  into  writing  and  duly  stamped,  will  constitute  either  the  one 
or  the  other  description  of  security,  and  if  it  appears  doubtful  which  of 
the  two  it  was  intended  to  be,  it  may  be,  treated  either  as  the  one,  or  the 
other,  at  the  election  of  the  payee.  (^)  A  promissory  note  need  not  con- 
tain an  express  promise  in  tenns  upon  the  face  of  it ;  it  is  sufficient  if  the 
promise  appears  by  necessary  inference  from  the  words  used.  (A)  A  note 
in  writing,  for  example,  to  the  following  effect,  '*  I  promise  to  account  with 
A.  B.  or  order,  for  50/.  value  received  by  me/'  has  been  held  a  promissory 
note  negotiable  within  the  statute  of  Anne,  (i)  And  its  negotiability  is 
not  destroyed  by  an  acknowledgment  upon  the  face  of  it  of  a  deposit  of 
title  deeds  as  a  collateral  security  for  the  payment  of  the  money,  (k) 

A  promissory  note  payable  by  instalments,  subject  to  a  condition,  that 
on  default  being  made  in  payment  of  the  first  instalment,  the  whole 
amount  should  become  immediately  payable,  is  not  a  note  payable  upon  a 
contingency,  but  is,  if  made  payable  to  order,  assignable  and  indorsable 
under  the  statute  of  Anne.  (/)  But  it  is  essential  in  all  cases  to  the  ne- 
gotiability of  a  bill  or  note,  that  it  be  drawn  payable  "  to  bearer  "  or  "  to 
order,  (m)  If  those  words  are  omitted,  or  the  money  is  made  payable 
upon  the  happening  of  some  uncertain  event,  the  instrument  is  not  trans- 
ferable, and  the  action  upon  it  must  be  brought  in  the  name  of  the  ori- 
ginal promisee  or  payee.  But  if  the  words  "  or  order "  "  or  bearer " 
have  been  omitted  by  mistake,  they  may,  after  the  bill  or  note  has  been 
signed,  be  inserted  with  the  consent  of  all  parties  in  pursuance  of  an 
original  intention  to  make  the  instrument  negotiable,  (n) 

The  negotiability  of  a  bill  or  note  may  be  limited  and  restrained  by  the 
express  terms  of  the  indorsement.  Hence  there  are  restrictive,  condi- 
tional, and  qualified  indorsements ;  but  it  would  far  exceed  the  intended 
limits  of  this  present  treatise  to  discuss  the  varied  learning  connected 
with  bills  and  notes,  and  the  reader  therefore  is  referred  to  the  numerous 
excellent  works  extant  upon  the  subject.  It  must  be  observed,  however, 
in  conclusion,  that  if  the  bill  or  note  be  for  less  than  5/.,  the  indorsement 

ig)  Miller  t.  Thompton,  4  8c  N.  E.  204.  Carhn  y.  KerwUy,  12  M.  &  W.  189.     Wain  ▼. 

(A)  lb.  Bailey,  10  Ad.  &  B.  616. 

{%)  Morris  t.  Lee,  Ld.  fiaym.  1896;  1  Str.  (m)  PUmleyr.  YF«f<^,  2  Sc.  428 ;  2Bing.N. 

629;  8  Mod.  862,  s.  c  C.  251. 

(k)  Wise  V.  Ckarltim,  4  Ad.  &  E.  786.  (it)  Kershavf  ▼.  Cox,  8  Eip.  246. 
(/)  Oridge  ▼.  Sherborne,  11  M.  &  W.  880. 
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must  mention  the  name  and  place  of  abode  of  the  indorsee,  bear  date  at  or 
before  the  time  of  making  itj  and  be  attested  by  a  subscribing  witness,  {o) 

By  the  further  judicial  sanction  of  the  custom  of  merchants  dividend 
warrants  issued  by  the  Bank  of  England  for  the  payment  of  dividends  on 
stock  in  the  public  funds  are  transferable  from  hand  to  hand  without  in- 
dorsement, so  as  to  entitle  the  bond  fide  holder  to  receive  the  dividend  on 
the  stock  mentioned  therein,  {p) 

Bills  of  lading  also  made  out  to  the  order  of  the  shipper  or  his  assigns, 
are  negotiable  and  transferable  by  indorsement  and  delivery  from  the 
shipper,  so  as  to  vest  the  property  therein  named  in  the  indorsees  as  abso- 
lutely and  effectually  as  if  the  goods  themselves  had  been  delivered  into 
their  hands,  {q) 

West  India  Dock  warrants  also,  in  compliance  with  the  usages  of 
trade,  have  been  held  negotiable  and  transferable,  so  as  to  vest  the  pro- 
perty in  goods  deposited  in  the  docks  in  the  holder  of  the  warrant,  (r) 

Change  of  interest  by  novation  and  substitution. 

Substitution  of  a  new  creditor  in  the  place  of  the  original  creditor. 
— ^Although  personal  contracts  cannot  in  general,  strictly  and  technically 
speaking,  be  assigned,  so  as  to  give  the  assignee  a  right  of  action  upon 
them  in  his  own  name,  yet  a  new  contract  may,  in  the  case  of  simple 
contracts,  be  substituted  for  the  old  one,  {s)  so  as  to  produce,  to  a  cer- 
tain extent,  the  effect  that  an  assignment  would  have,  if  sanctioned  and 
recognised  by  the  law.  If,  for  example,  a  debtor  has  assented  to  the  sub- 
stitution of  a  new  creditor,  in  lieu  of  the  party  with  whom  the  debt  was 
originally  contracted,  and  the  original  liability  is  by  consent  of  all  parties 
extinguished  in  favour  of  the  new  liability  to  the  new  creditor,  the  latter 
is  entitled  to  an  action  in  his  own  name  upon  the  new  and  substituted 
contract. 

"  A  novation  may  take  place,"  observes  Pothier,  "  by  the  intervention 
of  a  new  creditor,  where  a  debtor,  for  the  purpose  of  being  discharged 
&om  liability  to  his  original  creditor  by  the  order  of  that  creditor,  con- 
tracts a  new  obligation  in  favour  of  a  new  creditor."  (f)  By  the  civil 
law  a  novation  ai'ose  when  any  new  contract  was  entered  into  with  intent 

(o)  17  Geo.  3,  c.  SO,s.l.  Taunt.  265,  b.  c.     Lucas  v.  Dorritn,  I  Moore, 

(p)  Partridge  v.  Bank  qf  England,  13  Law  29  ;  7  Taunt.  278.  s.  c. 
J.,  N.  S  (Q.  B.)  281.  («)  Browfiing    v.    Stallard,    5   Taunt.   450. 

iq)  Lickbarrow  y.  Matan,  2  T.   K  63 ;    6  Fatmore  ▼.  Colbum,  .  C.  M.  &  &  ^,     Taylor 

East,  19,  n.  B.  c.     Cuming  v.  Brown,  9  East,  v.  Hillary,  ib.  241 ;  5  Tyr.  373,  s.  c     Turner  ▼. 

505,  ante  p.  61,  62.  Hardey,  9  M.  &  W.  770. 

(r)  Zwinger   v.    Samuda,    1    Moore,  12;  7  {t)  Pothier,  partie  3,ch.  2,ait.  1. 
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A  landloidy  being  indebted  to  the  plaintiff,  gave  to  the  plaintiff  an  order 
upon  the  defendant,  his  tenant,  to  pay  the  plaintiff  his,  the  landlord's  debt, 
to  the  plaintiff,  out  of  the  next  rent  that  would  become  due ;  the  plaintiff 
transmitted  this  order  to  the  defendant,  but  had  not  any  communication 
with  him  upon  the  subject  At  the  next  rent*  day  the  defendant  produced 
the  order  to  his  landlord,  and  told  the  landlord  he  would  pay  the  amount 
of  it  to  the  plaintiff;  he  then  paid  the  difference  between  the  amount  of 
the  order,  and  the  sum  due  for  the  rent,  and  thereupon  obtained  a  receipt 
from  the  landlord  for  the  whole  amount  of  the  rent.  The  plaintiff  subse- 
quently applied  to  the  defendant  for  the  debt  specified  in  the  order,  when 
the  defendant  reused  to  pay  it,  and  the  plaintiff  then  brought  an  action 
for  the  money ;  but  it  was  held,  that  as  there  had  been  no  personal  com- 
munication between  the  plaintiff  and  defendant  upon  the  subject  of  the 
order,  and  the  plaintiff  had  not  consented  to  look  to  the  defendant  instead 
of  his  original  debtor  for  the  payment  of  the  money  mentioned  therein, 
he  could  not  maintain  his  action.  "  If,"  it  was  observed,  "  there  had  been 
an  agreement  between  the  three  parties,  and  the  plaintiff  had  undertaken 
to  look  to  the  defendant,  and  not  to  the  original  debtor,  that  would  have 
been  binding,  and  the  plaintiff  might  have  maintained  an  action  upon  the 
agreement,  but,  in  order  to  give  him  that  right  of  action,  there  must  be  an 
extinguishment  of  the  intermediate  debt.  No  such  bargain  was  made  be- 
tween the  parties  in  this  case.  Upon  the  defendant's  refusing  to  pay  the 
plaintiff,  the  latter  might  still  have  sued  the  landlord  his  original  debtor.  (^) 

So  long  as  the  debtor  has  entered  into  no  binding  contract  with  the 
party  in  whose  favour  the  order  is  made,  the  order  is  a  mere  authority  or 
direction,  which  may,  as  Pothier  obs^ves^  be  revoked  by  the  creditor,  and 
cannot,  therefore,  convey  to  the  payee  any  right  of  action  for  the  money^ 
Thus,  where  the  plaintiff,  being  indebted  to  one  Jones,  gave  the  defendant 
8/.  to  pay  Jones,  and  the  defendant  gave  the  plaintiff  a  written  promise  to 
pay  the  money,  but  before  he  had  communicated  with  Jones  and  promised 
to  pay  him  the  money,  and  before  Jones  had  consented  to  look  to  him  in- 
stead of  the  plaintiff  for  the  amount,  the  plaintiff  countermanded  the  order, 
and  required  the  defendant  to  return  him  the  money ;  it  was  held  that 
he  was  entitled  so  to  do,  and  that  the  defendant  was  bound  to  pay  it  back, 
inasmuch  as  he  had  not  placed  himself  under  any  engagement  with  Jones 
to  pay  it  to  him.  (A)  When,  however,  the  debtor  or  the  depositary  of 
money  has  assented  to  the  order,  and  promised  the  payee  or  remittee  to  - 

obligationem,  et  ncundam  ei  accedere.** — Lib.  8,  B.  Sc  Aid.  55.     Cuxon  v.  Ckadley,  8  B.  &  C. 

tit.  80,  §  8.  591  ;  5  D.  &  &.  417,  a.  c. 

ig)   WkjiMion  V.    Walker,  4  B.  &  C.  163  ;  (A)  (hem  t.  JBomw,  4  C.  &  P.  98—96.    Tay 

6  O.  &  R.  288,  B.  c.     Maxwell  v.  Jameton,  2  l<Mr  v.  Lendey,  9  Eiut,  49. 
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debt  due  to  him  firom  A.,  the  plamtiff  can  have  no  right  of  action  upon  the 
defendant's  promise  to  pay  the  money. 

In  a  joint  action  by  two  plaintiffs  upon  an  account  stated,  it  appeared 
that  the  defendant  was  indebted  to  Moor,  one  of  the  plaintifis,  in  a  large 
sum  of  money,  and  afterwards  the  other  plaintiff  was  admitted  a  partner 
with  Moor,  and  then  a  further  debt  was  contracted  by  the  defendant  with 
the  new  partnership,  after  which  an  account  was  settled  between  the  de- 
fendant and  the  two  plaintiffs,  and  it  was  agreed  that  all  the  money  due  to 
Moor  before  his  partnership  with  the  other  plaintiff,  should  be  taken  into 
that  account,  and  that  the  balance  should  be  paid  to  both  the  plain- 
tiffs; and  it  was  held,  that  the  action  was  properly  brought  by  them 
jointly,  (b)  But  if  there  had  been  no  special  agreement  or  consent  on 
the  part  of  the  defendant  to  substitute  the  one  debt  for  the  other,  the 
plaintiffs  would  not,  by  reason  of  any  agreement  amongst  themselves,  have 
been  entitled  to  join  in  the  action,  (c) 

Drafts  and  orders  for  the  payment  of  money  operating  hy  way  of 
NOVATION  and  substitution. — ^An  order  addressed  by  a  creditor  to  the 
defendant  his  debtor,  given  to  the  plaintiff,  to  whom  such  creditor  is  in- 
debted, in  satisfaction  of  his  debt,  and  presented  by  the  plaintiff  to  the 
defendant^  and  assented  to  by  the  latter,  operates  as  a  substitution  of  a 
new  debt  in  the  place  of  the  original  demand.  But  the  mutual  assent  of 
the  three  parties  is  essential  to  the  novation,  as  the  original  demand  is  not 
extinguished  and  annihilated,  if  the  consent  and  concurrence  of  any  one  of 
the  three  are  wanting. 

''  When  a  creditor,"  observes  Pothier,  indicates  a  person  to  whom  the 
debtor  may  pay  the  amount  of  his  debt,  this  indication  does  not  amount 
to  a  novation ;  so  long  as  the  debtor  does  not  contract  any  obligation 
to  the  person  indicated,  but  continues  the  debtor  of  the  creditor  who 
made  the  indication."  The  direction  so  given,  he  observes,  is  a  mere 
mandate,  which  is  revocable,  and  does  not  constitute  any  novation,  until 
it  has  been  assented  to  by  the  debtor,  (d)  By  the  common  law  there 
must  be  not  only  an  assent  on  the  part  of  the  debtor  to  whom  the  order 
is  addressed,  but  there  must  be  also  the  express  concurrence  of  the 
person  in  whose  favour  the  order  is  made,  manifesting  his  assent  to  the 
change  of  liability.  If  he  is  not  a  party  to  the  contract,  the  original  debt 
is  not  released  and  extinguished,  there  is  no  novation,  and  can  be  no  sub- 
stitution, {e) 

h)  Moor  r.  Eill,  2  Peake,  10.  "Solum  voyatiohsh   prions  obligatioius  fieri^ 

\e)  WiUford  y.  Wood,  1  Esp.  180,  qnoties  hoc  ipsum  inter  contrahentes  expresBnin 

d)  Pothier,  partie  3,  c.  2,  art.  6,  §  4.  fiierit,  r^uod  propter  xiOT&tionem  prions  obli^- 

|c)  In  Justinian's  Institutes,  it  is  ordained  tionis  convenerunt :  alioqui  et  mancre  pristinam 


I 


BY  NOVATION  AND  SUBSTITUTION.  815 

A  landlord^  being  indebted  to  the  plaintiff,  gave  to  the  plaintiff  an  order 
upon  the  defendant,  his  tenant,  to  pay  the  plaintiff  his,  the  landlord's  debt, 
to  the  plaintiff,  out  of  the  next  rent  that  would  become  due ;  the  plaintiff 
transmitted  this  order  to  the  defendant,  but  had  not  any  communication 
with  him  upon  the  subject.  At  the  next  rent-day  the  defendant  produced 
the  order  to  his  landlord,  and  told  the  landlord  he  would  pay  the  amount 
of  it  to  the  plaintiff;  he  then  paid  the  difference  between  the  amount  of 
the  order,  and  the  sum  due  for  the  rent,  and  thereupon  obtained  a  receipt 
from  the  landlord  for  the  whole  amount  of  the  rent.  The  plaintiff  subse- 
quently applied  to  the  defendant  for  the  debt  specified  in  the  order,  when 
the  defendant  refused  to  pay  it,  and  the  plaintiff  then  brought  an  action 
for  the  money ;  but  it  was  held,  that  as  there  had  been  no  personal  com- 
munication between  the  plaintiff  and  defendant  upon  the  subject  of  the 
order,  and  the  plaintiff  had  not  consented  to  look  to  the  defendant  instead 
of  his  original  debtor  for  the  payment  of  the  money  mentioned  therein, 
he  could  not  maintain  his  action.  ''  If,"  it  was  observed,  "  there  had  been 
an  agreement  between  the  three  parties,  and  the  plaintiff  had  undertaken 
to  look  to  the  defendant,  and  not  to  the  original  debtor,  that  would  have 
been  binding,  and  the  plaintiff  might  have  maintained  an  action  upon  the 
agreement,  but,  in  order  to  give  him  that  right  of  action,  there  must  be  an 
extinguishment  of  the  intermediate  debt.  No  such  bargain  was  made  be- 
tween the  parties  in  this  case.  Upon  the  defendant  s  refusing  to  pay  the 
plaintiff,  the  latter  might  still  have  sued  the  landlord  his  original  debtor,  (j^) 

So  long  as  the  debtor  has  entered  into  no  binding  contract  with  the 
party  in  whose  favour  the  order  is  made,  the  order  is  a  mere  authority  or 
direction,  which  may,  as  Pothier  observes,  be  revoked  by  the  creditor,  and 
cannot,  therefore,  convey  to  the  payee  any  right  of  action  for  the  money. 
Thus,  where  the  plaintiff,  being  indebted  to  one  Jones,  gave  the  defendant 
8/.  to  pay  Jones,  and  the  defendant  gave  the  plaintiff  a  written  promise  to 
pay  the  money,  but  before  he  had  communicated  with  Jones  and  promised 
to  pay  him  the  money,  and  before  Jones  had  consented  to  look  to  him  in- 
stead of  the  plaintiff  for  the  amount,  the  plaintiff  countermanded  the  order, 
and  required  the  defendant  to  return  him  the  money ;  it  was  held  that 
he  was  entitled  so  to  do,  and  that  the  defendant  was  bound  to  pay  it  back, 
inasmuch  as  he  had  not  placed  himself  under  any  engagement  with  Jones 
to  pay  it  to  him.  (A)  When,  however,  the  debtor  or  the  depositary  of 
money  has  assented  to  the  order,  and  promised  the  payee  or  remittee  to  ' 

oblkationeiD,  et  secnndam  ei  accedere.**— Lib-  8,  B.  &  Aid.  55.    Cuxon  t.  Chadlty,  8  B.  ft  C. 

til.  80,  §  3.  591  ;  5  D.  &  B.  417,  8.  c. 

ig)   Wharton  ▼.    WaUter,  4  B.  &  C.  168 ;  (A)  Ovm  ▼.  Botwi,  4  C.  &  P.  98—96.    Tay 

6  D.  &  R.  288,  B.  c.     Maxwtll  v.  Jameson,  2  (or  r.  Lendey,  9  Eaat,  49. 
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hold  the  amount  specified  at  his  disposal,  the  authority  to  pay  the  money 
is  irrevocable ;  the  original  debt  is  discharged,  and  none  of  the  parties  can 
then  recede  from  the  arrangement.  "  The  transaction  falls  vdthin  that 
class  of  cases  where,  when  an  order  has  been  given  to  a  person  who  holds 
goods  to  appropriate  them  in  a  particular  manner,  and  he  has  engaged  to 
do  so,  none  of  the  parties  are  at  Uberty,  without  the  consent  of  all,  to  alter 
that  arrangement."  (i) 

D.  applied  to  the  plaintiff  to  lend  him  the  sum  of  70/.,  but  the  plaintiff 
reftised  to  advance  it  without  security,  whereupon  D.  gave  to  the  plaintiff 
an  order  upon  the  defendants,  who  were  his  debtors,  to  pay  to  the  plaintiff 
the  amount  of  their  debts.  This  order  was  forwarded  by  the  plaintiff  to 
the  defendants,  with  a  request  that  they  would  acknowledge  their  having 
given  him,  the  plaintiff,  credit  for  it.  The  defendants  accepted  the  order, 
and  promised  that  they  would  pay  all  the  money  that  they  owed  D.  to  the 
plaintiff,  and  the  plaintiff  then  advanced  70/.  to  D.  Subsequently  the  de- 
fendants refased  to  pay  the  amount  of  the  debt  to  the  plaintiff,  and  an 
action  having  been  brought  against  them  by  the  latter  in  his  own  name,  it 
was  held  that  he  was  entitled  to  recover  it.  (k)  Here,  the  defendant,  as 
soon  as  he  had  assented  to  the  order,  was  discharged  from  all  further  lia- 
bility to  D.,  the  original  creditor,  (/)  and  the  extinguishment  of  that  debt 
consequently  formed  a  sufficient  consideration  to  support  the  new  contract 
or  promise  to  pay  the  amount  of  it  to  the  plaintiff.  In  the  absence  of  an 
express  assent  on  the  part  of  the  debtor,  no  action  could,  of  course,  have 
been  maintained  by  the  plaintiff  in  his  own  name,  as  the  transaction, 
wanting  the  concurrence  of  the  debtor,  would  have  amounted  merely  to  an 
assignment  of  a  chose  in  action,  and  would  not  have  given  to  the  plaintiff 
any  right  of  action  in  a  court  of  law.  {m)  *'  Where  a  party  entitled  to 
money  assigns  over  his  interest  to  another,  the  mere  act  of  assignment  does 
not  entitle  the  assignee  to  maintain  an  action  for  it.  The  debtor  may  re- 
fuse his  assent,  but  if  there  be  anything  like  an  assent  on  the  part  of  the 
holder  of  the  money,  in  that  case  I  think  an  action  is  maintainable."  (n) 

A  considerable  sum  of  money  being  due  from  the  defendant  to  S.  upon 
a  balance  of  account,  the  exact  amount  of  which  had  not  been  ascertained, 


(t)  Walker  v.  Rostron,  9  M.  &  W.  421.  Meeri 
V.  Moeuard,  1  M.  &  P.  11.  Baron  v.  fftu^nd, 
4  B.  &  Ad.  614 ;  1  N.  &  M.  730, 8.  c.  M'Carihy 
V.  Colvin,  9  Ad.  &  B.  617.  Peate  v.  Dicken,  1 
C.  M.  &  R.  422;  5  Tyr.  117;  8  DowL  171,  ■  c. 
Lacy  V.  M'NeUe,  4  D.  &  R.  7. 

{k)  Igrael  v.  Dovglas,  1  H.  Bl.  239. 

(/)  Buller,  J.,  3  T.  R.  180. 

(to)  Wedlake  v.  Hurley,  1  Cr.  &  J.  83. 

(n)  Ellenborough,  G  tL,  Surtees  v.  Hubbard, 


4  Esp.  203.  The  obligor  in  a  respondentia  bond, 
who  had  indorsed  a  memorandum  by  which  he 
promised  to  pay  the  amonnt  thereby  aecared  to 
any  person  to  whom  the  obligee  should  assign  it, 
was  held  liable  in  an  action  of  assumpsit  at  the 
suit  of  an  assignee  of  the  bond.  Fenner  v. 
Mean,  2  W.  BL  1269.  Matter  v.  MiUer,  4 
T.  R.  342,  but  the  authority  of  this  case  ha«  been 
doubted.  Johnson  v.  ColHngs^t  1  East,  104  ;  14 
East,  587,  n.  (a).  Barlow  ▼.  Bishop,  1  East,  432. 
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S.  gave  to  Messrs.  Solly  and  Sons,  to  whom  he  was  largely  indebted,  a 
letter  addressed  to  the  defendant,  saying,  "  I  shall  be  obliged  by  your  paying 
to  Messrs.  Isaac  Solly  and  Sons  the  balance  due  to  me  for  building,  and 
their  receipt  shall  be  a  sufficient  discharge  to  you."  This  letter  was  for- 
warded by  Solly  and  Sons  to  the  defendant,  inclosed  in  a  letter  from  them- 
selves, requesting  "  his  due  attention  to  the  order."  The  defendant  replied, 
"  I  have  received  your  letter,  inclosing  Mr.  Streatham's,  and  shall  be  happy 
to  make  the  payment  to  you,  instead  of  to  him,  as  requested ;"  and  it  was 
held,  that  the  defendant,  after  his  receipt  and  acceptance  of  the  order,  held 
the  money  mentioned  therein  at  the  disposal  of  Messrs.  Solly,  and  was  ac- 
countable to  them,  and  no  one  else,  for  the  amount  deposited  in  his 
hands,  (o) 

In  these  cases,  when,  by  the  accession  and  agreement  of  all  the  parties 
interested,  the  original  or  intermediate  debt  is  extinguished,  the  promise 
to  pay  the  amount  thereof  to  a  third  party  is  not,  of  course,  a  promise  to 
answer  for  the  debt  of  another  within  the  statute  of  frauds,  as  no  such 
debt  exists  :  it  is  a  new,  original,  and  independent  engagement,  founded 
upon  the  merger  and  extinguishment  of  the  pre-existing  debt  or  de- 
mand, (p) 

A  doubt  is  raised  by  Pothier  and  some  of  the  civilians  as  to  whether  an 
order  by  a  creditor  upon  a  debtor,  in  favour  of  a  third  party,  for  less  than 
the  amount  of  the  debt,  accepted  by  the  debtor,  and  paid  to  such  third 
party,  operates  as  an  extinguibhment  of  the  whole  debt,  or  only  so  much 
of  it  as  is  covered  by  the  amount  mentioned  in  the  order ;  and  they  treat  it 
as  a  question  of  intention,  to  be  determined  by  the  circumstances  of  the 
particular  case.  By  our  own  common  law,  it  is  clear  that  it  would  be  only 
a  discharge  j9ro  tanfo,  in  the  absence  of  a  special  agreement  founded  upon 
sufficient  consideration  for  the  release  and  discharge  of  the  residue  of  the 
debt,  (g) 

(o)    Crwffoot  ▼.   Oumey,  2  H.  &  Sc.  473.  4  D.  &  B.  10.    Hodgson  ▼.  Anderson,  5  D.  &  R. 

ffwtekinson  t.  ffeytporth,  9  Ad.  &  E.  375.  746,  747.  Broiening  t.  StaUard,  6  Taunt.  460. 

M  Amtevy,  Marden,  4  B.  &  P.  181.  Taylor  In  no  case,  of  conne,  can  a  simple  contract  be 

T.  Hillary,  1  C.  M*  R.  741 ;  5  Tyr.  373,  s.  c.  Bubstituted  for  a  specialty. 

Bird  ▼.  Gammon,  8  Bing.  N.  C  889.  Goodman  (q)   ffeatkooie  y.  Crooishanks,  2  T.  B.  27. 

▼.  Chase,  1  B.  &  Aid.  297.    Laeey  v.  M'Neile,  Fitch  v.  Sutton,  5  East,  230. 
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CHAPTER  XII. 

OF  THE  RIGHT  OF  ACTION  EX  CONTRACTU  WHEN  THERE 
HAS  BEEN  A  CHANGE  OF  INTEREST  BY  BANKRUPTCY 
OR  INSOLVENCY. 


Section  I. — ^Effect  of  bankraptcy  and  insolvency  as  a  transfer  to  the  assignees  for  the  time  being  of 
all  the  bankrupt's  and  insolvent's  real  and  personal  estate,  and  all  his  rights  of  action  ex  oontmcta 
-»0f  the  right  of  action  of  the  assignees  upon  the  banknipt's  or  insolvent's  real  and  personal  cove- 
nants, bonds,  and  choses  in  action — Contracts  and  choses  in  action  in  which  the  bankrupt  has  a 
bare  legal  title  as  trustee,  and  no  beneficial  interest,  do  not  pass  to  the  assignees — Aliter  if  the 
bankrupt  has  the  legal  title  and  a  possibility  of  a  beneficial  interest. 

Saonoir  II. — Simple  Contra^ — Of  the  right  of  action  of  the  assignees  upon  bills  of  exchange  and 
promissory  notes  payable  to  the  bankrupt — No  right  of  action  passes  to  them  upon  bills  and  notes 
which  the  bankrupt  holds  as  trustee  or  agent,  and  in  which  he  has  no  beneficial  interestr-^Nor 
upon  any  bill,  note,  contract,  or  security  which  has  been  assigned  by  the  bankrupt  to  a  third  party, 
so  as  to  give  the  latter  a  claim  in  equity  thereto — Of  the  right  of  election  of  the  assiignees  to  adopt 
or  abandon  the  executory  simple  contracts  of  the  bankrupt — Their  right  of  action  to  recover  money 
paid  away  by  the  bankrupt,  or  money  belonging  to  his  estate  in  the  hands  of  third  parties — Con- 
tracts with  the  bankmpt  during  the  bankruptcy ~  Either  the  bankrupt  or  the  assignees  may  sue 
thereon — ^All  the  assignees  must  be  made  plaintifb  in  an  action  brought  by  them  in  their  repre- 
sentative character — They  may  sue  in  their  representative  character  or  in  their  own  right  upon 
contracts  made  daring  the  bankruptcy — Of  the  bankrupt's  right  during  the  bankruptcy  to  the 
earnings  of  his  own  personal  hibour — Of  his  right  ex  contractu  under  a  second  commission^-Of  the 
right  of  action  of  a  trustee  under  the  Scotch  bankmpt  act 

Sbction  in. — Of  (he  rigU  qfctction  o/thi  amgnees  upon  eontiucts  in  which  thi  banhmpi  i$  UUe- 
rated  in  rigM  of  hit  w\fe,  or  in  which  he  i*  jointly  interested  with  other  persons — Transfer  to  the 
assignees  of  the  bankrupt's  disposable  interest  in  his  wife's  real  and  personal  estate — The  assignees 
can  stand  in  no  better  position  as  regards  the  wife's  property  than  the  bankrupt  himself— The 
wife's  choses  in  action  recoverable  only  in  a  joint  action  by  the  assignees  and  the  wife— Tnmsfiar 
to  the  assignees  of  a  bankrupt's  interest  in  a  partnership — Joint  actions  by  the  assignees  and  the 
solvent  partners  upon  partnership  contracts — Bight  of  the  assignees  to  use  the  names  of  the  solvent 
partners  in  such  actions — Of  joint  and  separate  commissions  against  bankmpt  partners,  and  the 
right  of  action  of  the  assignees  under  such  oommissions. 

Section  IV. — (y  the  appoinitnent  of  new  a4tignees — Effect  of  changes  by  deaths,  retirements,  and 
new  appointments—  Bight  of  the  new  assignees  to  continue  actions  commenced  by  their  prede- 
cessors. 
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SECTION  I. 

OF  THE   RIGHT  OF  ACTION   OF  THE   ASSIGNEES   UPON   CONTRACTS    UNDER 

SEAL. 

By  6  Geo,  4,  c.  16,  passed  for  the  purpose  of  consolidating  and  amending 
the  laws  relating  to  hanknipts,  the  Lord  Chancellor  is  authorized,  upon 
the  petition  of  the  creditor  of  a  trader  who  has  committed  an  act  of  bank- 
ruptcy, to  appoint  commissioners  under  the  great  seal,  who  shall  have  full 
power  and  authority  to  take  such  order  and  direction  with  all  the  lands, 
tenements,  ^nd  hereditaments  of  the  bankrupt,  both  within  this  realm  and 
abroad,  as  well  copy  or  customaryhold  as  freehold,  which  he  shall  have 
had  in  his  own  right  before  he  became  bankrupt,  as  also  with  all  such  in- 
terest in  any  such  lands,  tenements,  and  hereditaments,  as  such  bankrupt 
might  lawfully  depart  withal,  and  with  all  his  money,  fees,  ofiBces.  annui- 
ties, goods,  chattels,  wares,  merchandize,  and  debts,  wheresoever  they  may 
be  found  or  known,  and  to  make  sale  thereof,  or  otherwise  order  the  same 
for  satisfaction  and  payment  of  the  creditors  of  the  said  bankrupt,  (a) 
The  commissioners  are  to  appoint  provisional  assignees  of  the  bankrupt's 
real  and  personal  estate,  who  may  be  removed  at  the  meeting  of  the  cre- 
ditors for  the  choice  of  assignees,  if  they  shall  think  fit.  {h)  Provision  is 
made  for  the  choice  of  assignees  by  the  general  body  of  creditors,  and  for 
the  assignment  by  the  commissioners  to  the  assignee  or  assignees  so  chosen 
of  all  the  real  estate,  (excepting  copy  or  customaryhold  estate,  which  the 
commissioners  themselves  are  authorized  to  sell,)  and  of  all  the  bankrupt's 
disposable  interest  in  lands,  tenements,  or  hereditaments,  which  may 
come  to  him  by  purchase,  devise,  or  descent,  or  which  may  revert  to 
him  before  he  shall  have  obtained  his  certificate,  and  of  all  deeds 
and  writings  respecting  the  same;  also  of  all  the  bankrupt's  present 
and  future  personal  estate,  and  all  personal  property  which  he  may 
acquire  by  purchase  or  otherwise,  before  he  shall  have  obtained  his 
certificate,  and  all  debts  due  or  to  be  due  to  him;  and  it  is  provided 
that  such  assignees  shall  have  like  remedy  to  recover  the  same  in  their 
own  names,  as  the  bankrupt  himself  might  have  had,  if  he  had  not  been 
adjudged  bankrupt,  (c)     The  act  of  1  &  2  Wm,  4,  c.  ISQ,  s,  22,  provides 


f 


a)  6  Geo.  4,  c.  16,  s.  12.  (c)  6  Geo.  4,  c.  16,  la.  58,  54. 

h)  8.  45. 
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for  the  selection  by  the  Lord  Chancellor  of  official  assignees  in  all  bank- 
ruptcies prosecuted  in  the  Court  of  Bankruptcy,  one  of  which  official 
assignees  is  in  all  cases  to  be  an  assignee  of  each  bankrupt's  estate  and 
effects,  together  with  the  assignee  or  assignees  to  be  chosen  by  the  cre- 
ditors ;  and  until  assignees  shall  have  been  chosen  by  the  creditors  of 
each  bankrupt,  such  official  assignee  shall  be  enabled  to  act»  and  shall  be 
deemed  to  be,  to  all  intents  and  purposes  whatsoever,  a  sole  assignee  of 
each  bankrupt  s  estate  and  effects.  And  it  is  then  enacted,  that  all  the 
real  and  personal  estate  and  effects  of  the  bankrupt,  present  and  future, 
which  by  the  laws  previously  in  force  might  be  assigned  by  the  commis- 
sioners, shall  become  absolutely  vested  in  and  transferred  to  the  assignee 
or  assignees  for  the  time  being,  by  virtue  of  their  appointment,  without 
any  deed  or  assignment  for  that  purpose,  as  fully  to  all  intents  as  if  such 
estate  and  effects  were  assigned  by  deed  to  such  assignees,  and  the  sur- 
vivor of  them  ;  and  a  certificate  of  the  appointment  of  such  assignees,  pur- 
porting to  be  under  the  seal  of  the  said  Court  of  Bankruptcy,  shall  be 
received  as  evidence  of  such  appointment  in  all  courts  and  places  what- 
soever, without  further  proof,  (d) 

The  action  in  the  case  of  a  town  fiat,  therefore,  must  be  commenced  in 
the  name  of  the  official  assignee  alone,  or  in  the  names  of  the  official 
assignee  and  the  assignee  chosen  by  the  creditors ;  and  in  country  fiats 
by  the  latter,  or  by  the  provisional  assignee,  according  to  oiroum- 
stances,  (e) 

All  the  real  and  personal  estate  and  effects  also  of  an  insolvent  prisoner, 
and  all  the  future  real  and  personal  estate  which  he  may  acquire  before  he 
becomes  entitled  to  his  final  discharge,  and  all  debts  due  or  growing  due 
to  him  before  such  discharge,  are  now,  by  the  order  of  the  court,  esta- 
bUshed  for  the  relief  of  insolvent  debtors,  under  the  act  of  1  &  2  Vici. 
c.  110,  vested  in  the  provisional  assignee  for  the  time  being,  who  is  em- 
powered "  to  sue  in  his  own  name  if  the  court  shall  so  order,  for  the 
recovering,  obtcdning,  and  enforcing  the  estates,  debts,  effects,  or  rights" 
of  the  insolvent. 

It  has  been  held,  however,  that  the  order  of  the  court  is  not  necessary 
to  enable  the  provisional  assignee  to  sue  ;  it  is  merely  affirmative  of  his 
right  of  action,  and  the  want  of  it  will  constitute  no  defence  to  an  action 
brought  by  the  provisional  assignee,  {f) 

(dj  1&2  W.  4,  c.  66.  «».  24,  25,  28.             '  (/)  2)o«  d.  Ofar*  t.  iS!p#»«r,  11  Moore,  7 ;  S 

(«)  Munk  ▼.  ClarUy  8  M.  &  Sc.  468 ;  10  Bing.  Bing.  203,  s.  c.    jDanev  t.  TFyoM,  6  Biqg.  488  : 

102,  B.  c.  Pagt  r.  Bauer,  4  B.  &  A.  846.  Afoult  4  M.  &  P.  201,  b.  c. 

▼.  Aiauey,  1  B.  &  Ad.  686. 
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The  court  is  also  directed  to  appoint  an  assignee  or  assignees  of  the 

estate  and  effects  of  the  insolvent ;  and  on  acceptance  of  the  appointment, 

the  estate  and  effects  vested  in  the  provisional  assignee  are  immediately, 

by  virtae  of  such  appointment,  vested  in  such  assignee  or  assignees,  from 

the  date  of  the  vesting  order,  who  are  empowered  "  to  sue  from  time 

to  time,  as  there  may  be  occasion,  in  his  or  their  own  name  or  names,  for 

the  recovering,  obtaining,  and  enforcing  of  any  estate,  effects,  or  rights  of 

such  prisoner,  (y)     Under  the  last  insolvent  acts,  all  the  estate  and  effects 

of  an  insolvent  petitioner  become  vested  in  the  official  assignee  upon  the 

presentation  of  the  petition,  (A)  and  in  the  general  assignees  by  virtue  of 

their  appointment,  (i)  who  are  empowered  to  sue  for  the  recovery  of  the 

property  in  their  own  names,  and  enforcing  the  rights  of  the  petitioner 

for  the  benefit  of  the  creditors,  {k)    But  until  an  assignee  shall  be  chosen 

by  the  creditors  of  the  petitioner,  the  official  assignee  nominated  by  the 

commissioner  upon  the  filing  of  the  petition  of  such  petitioner,  shall  be 

enabled  to  act,  and  shall  be  deemed  to  be,  to  all  intents  and  purposes, 

a  sole  assignee  of  the  property  of  such  petitioner ;  and  if  the  commissioner 

shall  so  order,  may  sell  or  otherwise  dispose  of  such  property,  or  any  part 

thereof. 

The  rights  of  the  assignees  of  an  insolvent  debtor  are  in  most  respects 
the  same  as  those  of  the  assignees  of  a  bankrupt ;  and  the  rules  of  law  and 
adjudged  oases  regulating  the  right  of  action  of  the  one  class  of  assignees, 
will  generally  be  found  applicable  to,  and  be  made  to  govern,  the  right  of 
action  of  the  other. 

All  COVENANTS  REAL  annexed  to  estates  in  fee,  and  chattel  interest,  in 
land,  in  which  a  bankrupt  or  insolvent  is  beneficially  interested,  pass, 
together  with  the  estates  to  which  they  are  annexed,  to  the  assignees  by 
virtue  of  their  appointment,  and  they  have  the  same  right  of  action  upon 
them  in  their  own  names,  as  the  bankrupt  or  insolvent  himself  would  have 
had,  in  case  he  had  not  become  bankrupt ;(/)  and  as  regards  copyholds 
and  estates  tail,  which  are  directed  to  be  sold  by  the  commissioners,  the 
assignees  may  maintain  an  action  of  debt  for  the  rents  and  profits  thereof 
until  the  sale  has  been  effected ;  and  they  have  also  the  same  power  and 
authority  for  enforcing  the  observance  of  all  covenants,  conditions,  and 
agreements  in  respect  of  such  lands,  as  the  bankrupt  would  have  had  in 
case  he  had  not  been  adjudged  bankrupt,  (m) 


2Vwl 


rarit  ▼.  Brown,  10  M.  &  W.  78 ;    1ft  {t)  7  &  8  Vict  c.96,  b.18. 

^ict  c.  llOy  8.  61 ;  and  see  the  prerioui  act,  (Q  Parker  y.  MwntUng,  7  T.  R.  588.  Bedford 

7  G«>.  4,  c.  57,  Bs.  16, 19,  24.  v.  BnMtyn,  1  Sc.  245 ;  1  Bing.  N.  C.  899,  8.c. 
(A)  5  ft  6  Vict,  c  116,  1. 1.  («)  8ft 4  Wm.  4,  c  74,  ■.  67.    l>ot  v.  lAtnT- 

(t)  lb.  i.  9.  9^,  11  M.  ft  W.  517. 
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All  personal  oovenants  also,  bonds,  contracts  under  seal,  and  all  choses 
in  action,  in  which  a  bankrupt  or  insolvent  is  beneficially  interested,  vest 
in  the  assignees  by  virtue  of  their  appointment,  and  they  are  the  only 
parties  entitled  to  maintain  an  action  upon  them,  both  in  respect  of 
breaches  which  accrued  prior  to  the  bankruptcy  or  insolvency,  and  those 
which  have  taken  place  subsequently  thereto,  (n)  But  the  assignees  take 
such  real  and  personal  estate  only  as  that  in  which  the  bankrupt  or 
insolvent  had  the  equitable,  as  well  as  the  legal  interest,  and  which  can 
consequently  be  applied  to  the  payment  of  his  debts,  {o)  If,  therefore, 
he  is  clothed  with  a  mere  legal  estate  in  lands  as  trustee,  that  estate  still 
remains  in  him,  notwithstanding  his  bankruptcy,  and  the  appointment  of 
assignees.  (/))  If  by  the  assignment  of  a  debt,  or  other  chose  in  action 
not  assignable  at  law,  he  has  given  to  the  assignee  of  such  debt  a  claim 
in  equity  thereto,  no  right  of  action  passes  to  the  assignees,  {q)  as  the 
money,  when  recovered,  is  not  distributable  among  the  creditors;  the 
action,  therefore,  must  still  be  brought  in  the  name  of  the  bankrupt,  in 
whom  the  naked  legal  title  continues  to  be  vested,  (r) 

A  bankrupt  obligee  brought  an  action  upon  a  bond,  and  the  defendant 
having  pleaded  the  bankruptcy  of  the  plaintiff,  and  the  transfer  of  the 
right  of  action  upon  the  instrument  to  his  assignees  under  the  commission, 
the  plaintiff  replied,  that  prior  to  the  bankruptcy  he  had,  by  indentore, 
assigned  the  bond,  subject  to  a  proviso  for  redemption,  as  a  further 
security  to  certain  persons  to  whom  he  was  indebted  on  a  cognovit,  in 
more  than  the  amount  of  the  bond ;  and  that  the  balance  of  the  debt 
remaining  unpaid  was  larger  than  the  amount  of  the  bond ;  and  it  was  held, 
upon  demurrer,  that  as  the  balance  of  the  unpaid  debt  exceeded  the 
amount  of  the  bond,  and  no  other  valuable  security  appeared  to  have  been 
given  for  the  same  debt,  the  bankrupt  had  no  possibility  of  a  beneficial 
interest  in  the  bond,  which  could  pass  to  the  assignees,  and  that  the  action 
consequently  was  well  brought  in  his  name.  («)  But  if  the  bankrupt  pos- 
sesses a  legal  interest  and  estate,  with  a  possibility  of  a  beneficial  interest, 
from  which  a  benefit  to  his  creditors  may  result,  such  legal  interest  and 
possibility  of  benefit  will  pass  to  the  assignees,  {t)     And  in  the  case  of 


(n)  6  G«o.  4,  c.  16,  8.  68 ;  1  and  2  Wm.  4, 
c.  56,  B.  25. 

(o)  Garry  Y.8harratt,10B.&C.  716.  Sump- 
ter  Y.  Cooper,  2  B.  &  Ad.  223.  TiblnUt  v.  Oeorffe, 
5  Ad.  &E.  116  ;  6  N.&M.  808,  s.c. 

(p)  Scott  y.Surman,  WiUes,  402. 

Iq)  Ttbbitt  v.  George,  5  Ad.  &  B.  113. 

[r)  Webster  t.  ScaUs,  4  Doug.  7.  Winch  t. 
Keeley,  1  T.  E.  619.  Carpenter  v.  Mamell, 
3  B.  &  P.  40.    Howell  v.MUvere,  4  T.  B.  690. 


li 


ffeath  Y.  Hall,  4  Taunt.  826.  Chalfnert  v.  Page, 
8  B.  &  Aid.  697.  Tfte  Queen  ▼.  Ckwrkwardene 
qf  Brancatter,  2  N.  &  P.  680. 

(«)  Dangerfield  v.  Tkovuu,  9  Ad.  &  E.  292; 
1  P.  &  D.  287. 

(<)  Per  Lord  Almnle^,  8  B.  &  P.  41.     Car 
valAo  V.  Bum,  4  B.  &  Ad.  893;    1  Ad.  &  B. 
883.    Doe  d.  Shaw  v.  Steward,  1  Ad.  &.  K. 
800.    Pamham  y,  HurU,  8  M.  &  W.  748. 
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the  assignment  of  a  debt,  or  other  chose  in  action^  if  the  debtor  has 
received  no  notice  of  the  assignment,  the  equitable  interest  in  the  debt 
will  not  pass,  so  as  to  deprive  the  assignees  of  their  legal  title  under  the 
bankrupt  and  insolvent  acts.  (tC) 


SECTION  11. 


OF  THE   RIGHT  OF  ACTION   OF  THE   ASSIGNEES   UPON   SIMPLE   CONTRACTS. 

Bills  of  exchange  and  promissory  notes. — ^If  a  bill  or  a  promis- 
sory note  not  negotiable  by  law,  has  been  nevertheless  indorsed  and 
assigned  by  a  bankrupt  or  insolvent  before  his  bankruptcy  or  insolvency, 
then  as  the  indorsement  passes  the  beneficial  interest,  and  the  right  to  the 
money  in  equity,  to  the  indorsee,  and  leaves  a  mere  naked  legal  title  in 
the  indorser,  the  action  must,  notwithstanding  the  bankruptcy,  be  brought 
in  the  name  of  the  bankrupt,  (a)-  If,  again,  a  bill  of  exchange  has  been 
indorsed  merely  for  the  accommodation  of  the  bankrupt,  then,  as  the 
latter  has  no  right  of  action  upon  the  bill  against  the  acceptor,  no  right  of 
action  can  pass  to  the  assignees ;  and  as  the  bill,  in  their  hands,  could  not 
be  made  available  for  the  benefit  of  the  creditors,  it  does  not  pass  to  them, 
but  remains  with  the  bankrupt,  who  in  several  instances  has  indorsed  the 
bill  after  his  bankruptcy,  so  as  to  give  to  the  bondjide  indorsee  a  right 
of  action  thereon  against  the  accommodation  acceptor,  {h)  And  it  has  been 
held,  that  if  a  bill  has  been  delivered  by  the  bankrupt  for  a  valuable  con- 
sideration to  another,  so  as  to  transfer  to  him  the  equitable  interest 
therein,  the  bankrupt  may,  after  his  bankruptcy^  indorse  the  bill,  and 
thus  complete  the  legal  title  (c)  and  he  may,  of  course,  indorse  all  bills 
and  notes  which  he  holds  as  agent  or  trustee  for  another,  (d)  But  all 
bills  of  exchange  and  promissory  notes,  holden  bond  fide  by  the  bank- 
rupt or  insolvent  for  a  valuable  consideration,  and  in  which  he  is  bene- 
ficially interissted,  vest  of  course  in  the  assignees,  and  may  be  put  in  suit 
by  them  in  their  own  names,  (e) 

(w)  Iktrn,  ▼.  /am«r,  1  Ad.  &  B.  809.    Bwk  r.  (c)  Smith  ▼.  Pickering,  N.  P.Peake,  50.  Lem- 

LUy  ib.  804.  ^^riert  y.Peuley,  2  T.  R.  486.  WatHru  y.  Maule, 

(a)  CarpmUer  v.  MamM.  8  B.  &  P.   40.  2  Jac.  ft  Walk.  248.     Er  parte  Greening,  13 

Moga  T.  Baier,  3  M.  &  W.  197.  Ves.  206. 

(6)  Arden  v.  Watkin$,  3  Baat,  317.  Wallace  (d)  Oibs<m  v.  Carruther»,  8  M.  &  W.  8S3.    • 

T.  Hardacre,  1  GBmpb.  46.     Willit  t.  Frteman,  (e)   Willit  v.  Freeman,  12  Eact,  656.  Obbai-d 

12  Baat,  56.  v*  BetAam,  M.  &  M.  489. 
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Under  the  bankrupt  law,  the  assignees  possess  the  same  remedies  for 
the  recovery  of  the  bankrupt's  debts  and  choees  in  €u:tion,  and  for  the 
recovery  of  unliquidated  damages  for  breaches  of  contract  in  which  the 
bankrupt  is  beneficially  interested,  as  the  bankrupt  himself  would  have 
had,  had  he  not  become  bankrupt.  (/)  They  may  recover  freight  due 
for  the  carriage  of  goods  in  the  bankrupt's  ship,  (^)  for  the  profits  and 
wages  of  the  work  and  personal  labour  of  the  bankrupt  which  aocnied 
due  before  the  bankruptcy,  and  for  premiums  of  insurance  which  the 
bankrupt  has  either  paid  over,  or  which  he  has  bound  himself  to  pay 
over,  and  which  are  considered  by  the  custom  of  trade  as  actually  paid 
over  to  the  underwriters.  (A) 

All  beneficial  rights  and  interests,  indeed,  which  the  bankrupt  or  in- 
solvent has,  and  which  can  be  turned  to  profit,  and  disposed  of  for  the 
benefit  of  his  creditors,  vest  in  the  assignees,  together  with  all  the  powers 
possessed  by  the  bankrupt  for  turning  those  rights  into  possession. 

Among  these  beneficial  rights  and  interests  are  executory  contracts,  in 
which  the  bankrupt  is  interested,  and  from  which  benefit  may  accrue  to 
the  estate,  and  which  can  be  performed  on  the  part  of  the  bankrupt  by 
the  assignees  themselves.  "  In  order  to  enforce  these  contracts,  it  is 
only  necessary  that  the  assignees  should  perform  all  that  the  bankrupt 
was  bound  to  perform,  as  precedent  or  cotemporary  conditions,  at  the 
time  when  he  was  bound  to  perform  them,  and  the  bankruptcy  has  no 
other  effect  on  the  contracts  than  to  put  the  assignees  in  the  place 
of  the  bankrupt,  neither  rescinding  the  obligations  on  either  party,  nor 
imposing  new  ones,  nor  anticipating  the  period  of  performance  on  either 
side."  (t)  The  assignees  consequently  may  sue  upon  all  executory  con- 
tracts of  sale  entered  into  with  the  bankrupt,  either  for  the  non-delivery 
of  goods  and  chattels,  stock,  or  shares,  purchased  by  the  bankrupt,  (k) 
or  for  the  non-acceptance  of  property  sold  by  him.  (I)  And  the  bankrupt 
cannot,  by  stipulations  inserted  in  a  contract  made  by  him  with  third 
parties,  restrict  the  legal  rights  of  the  assignees,  or  deprive  them  of  pro- 
perty, or  of  the  benefit  of  a  contract  to  which  they  would  otherwise  be 
entitled,  (m)  But  as  the  assignees  have  an  election  to  adopt  the  contract 
or  not  as  they  may  think  fit,  {n)  their  intention  to  take  it  must  be  de* 

(/)  Wright  T.  Fair/iad,  2  B.  ft  Ad.  727.  &  C  152.  Lawrence  y.  KnowUt,  5  Bing.  N.  a 
Porter  y.  Varley,  2  M.  &  Sc.  141 ;  9  Bing.  98,      899.     ColUt  y.  Stone,  1  Ad.  &  B.,  N.  S.  655. 


c.    DraJke  y.  Bectham,  11  M.  &  W.  817.  (I)  Hare  y.  Waring,  8  M.  &  W.  862. 

{a)  Splidir.  Bowlet,  10  Bast,  279.  (m)  Tripp  y.  Armitage,  4  M.  ft  W.  699. 

(h)  Povfer  Y.  Butcher,  10  B.    ft    0.    829.      Rouch  y.  Ot.  WetL  Rail,  Co,^  1  Ad.  ft  B.,  N. 


Drake  y.  Beckham,  11  M.  ft  W.  818.  8.  51,  64. 

(t)  Parke,  B.,  Cfibeon  y.  CarrtUher,  8  M.  ft  (»)  Oiheon  y.  Cdrruthert,  8  M.  ft  W.  82^— 

W.  888.  829. 

{t)  Lord  Tenterden,  Boorman  y.  Naeh,  9  B. 
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olared  within  a  reasonable  time,  otherwise  they  will  be  deemed  to  have 
abandoned  the  oontraot,  and  discharged  the  defendant  from  his  liability  to 
complete  it.  (o) 

Some  executory  contracts,  founded  upon  the  personal  skill  and  talent 
of  the  bankrupt,  or  upon  a  mutuality  of  obligation  and  liability,  are  dis- 
charged by  the  bankruptcy  when  nothing  has  been  done  under  them,  (p) 

The  assignees  represent  the  creditors  for  all  purposes,  as  well  as  the 
insolvent  or  bankrupt  himself,  and  if  any  fraud  exists  in  a  transaction 
to  which  the  bankrupt  or  insolvent  was  a  party,  they  may  take  advantage 
of  it  for  the  benefit  of  the  creditors,  (q)  and  may  consequently  make 
claims  which  a  bankrupt  or  insolvent  himself  would  be  estopped  from 
doing.  If  a  bankrupt  or  insolvent,  in  contemplation  of  an  act  of  bank- 
ruptcy, or  a  petition  to  the  insolvent  court,  makes  a  voluntary  conveyance 
of  his  personal,  or  real  estate,  in  fraud  of  his  creditors,  such  conveyance 
is  void  as  against  the  assignees,  and  they  are  absolutely  entitled  to  the 
property  professed  to  be  transferred.  They  may  sue  upon  an  implied 
contract  of  sale  for  the  price  of  goods  delivered  by  a  bankrupt  to  a  third 
party,  in  fulfilment  of  a  colourable  contract  of  sale,  made  with  a  view  of 
defrauding  the  creditors,  although  the  price  has  been  paid  over  to  the 
bankrupt;  (r)  also  upon  the  ordinary  implied  promise  in  respect  of  money 
had  and  received  to  their  use,  to  recover  money  received  by  an  agent 
who  sells  the  goods  and  securities  of  the  bankrupt,  and  receives  the  price, 
and  pays  it  over  to  the  bankrupt,  knowing  of  the  act  of  bankruptcy ;  (s) 
also  from  a  creditor,  who  has  received  payment  of  his  debt  after  an  act 
of  bankruptcy  by  way  of  fraudulent  preference  to  the  other  creditor,  or 
who  receives  and  retains  possession  of  money  voluntarily  paid  to  him  by 
a  trader,  who  intended,  at  the  time  he  made  the  payment,  to  take  the 
benefit  either  of  the  insolvent  act,  or  to  be  made  a  bankrupt;  (t)  or  who 
has  seized  and  sold  under  a  writ  of  Ji.  /a,,  or  other  legal  process,  the 
property  of  the  bankrupt,  after  the  act  of  bankruptcy,  (u)  or  the  goods  of 
an  insolvent,  aft»r  notice  of  the  presentation  of  the  petition,  (or) 

All  warrants  of  attorney  and  cognovits  given  by  an  insolvent  debtor 


(o)  Lawrence  ▼.  KnowUt,  5  Binff.  N.  8.  408.  {t)  Turquand  t.  Vanderplani,  10  M.  &  W. 

(«)  Monk  T.  Wood,  9  B.  &  C.  659.    Dod  198, 194.    Offden  t.  Stont,  11  M    6l  W.  494. 

T.  Herring,  8  Sim.  148;  1  Bum.  &  M.  158,  S%y.  Carter,  ib.  571. 

I.  c.  («)  HUckin  T.  Campbell,  2  W.  BL  826 ;  8 

{a)  Doe  d.  Orimthy  t.  BaU,  11  U.  &  W.  Wik.  804,  i.  c    HuiUer  t.  PoUt,  4  T.  R.  182. 

£88.  'S^  V.  Wortwiek,  1   H.  BL  665.     PkUlipe  r. 

(r )  RnueU  t.  BeU,  10  M.  &  W.  852.  FawceU  Hunter,  2  ib.  402.    I^oO^  y.  Buck,  8  B.  &  0. 

T.  Feame,  18  Law  J.,  N.  S.  (Q.  B.)  808.  160. 

(f)  Km  t.  Leitk,  2  T.  B.  144.    Sehondler  ▼•  (x)  Orovee  t.  Cowham,  10  Bing.  10. 
Waee,  1  cSimpb.  487. 
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or  petitioner,  are  fraudulent  and  void  as  against  the  assignees,  unless 
they  are  filed,  or  judgment  entered,  or  execution  issued  upon  them,  within 
twenty-one  days  from  the  date  of  their  execution*  (y)  If,  therefore,  goods 
are  sold  under  ajff.  /«.,  grounded  upon  defective  warrants  and  cognovits, 
the  assignees  axe  entitled  to  the  proceeds  of  the  sale,  and  may  sue  there* 
for  as  money  had  and  received  to  their  use.  And  although  the  requi- 
sites of  the  statutes  have  been  satisfied,  yet  if  the  execution  is  levied,  or 
the  sale  made,  after  the  commencement  of  the  insolvent's  imprisonment, 
or  after  he  has  presented  his  petition,  such  execution  is  invalid,  as  against 
the  assignees,  their  title  to  the  property  being  previously  vested,  (z) 

Whenever,  indeed,  a  third  party  has  received  money  of  the  bankrupt 
under  circumstances  that  create  a  right  to  recover  it  back,  the  assignees 
may  sue  for  it  as  money  had  and  received  to  their  use. 

If  the  bankrupt,  before  his  bankruptcy,  has  lost  money  at  play,  the 
assignees  may  maintain  an  action  of  debt  on  9  Anne,  o.  14^  against  the 
winner  to  recover  it  back,  it  being  part  of  the  bankrupt  s  estate  which 
has  wrongfully  passed  to  such  winner,  (a)  They  may  also  maintain  an 
action  of  debt  on  5  Geo.  2,  o.  80,  s.  29,  against  one  who  has  sworn  fedsely 
to  a  debt  under  a  commission  of  bankrupt,  for  the  purpose  of  recovering 
from  him  double  the  sum  so  sworn  to.  (b) 

The  assignees  also  are  ''  the  parties  grieved,"  within  the  meaning  of 
13  Eliz.  c.  5,  by  a  fraudulent  conveyance  of  the  bankrupts  property,  and 
may  therefore  maintain  an  action  of  debt  to  recover  the  penalty  given  by 
that  act,  from  the  parties  to  the  fraudulent  conveyance,  (e) 

When  the  bankrupt  himself  has  commenced  an  action  before  his  bank- 
ruptcy, the  assignees  may  continue  the  action  in  the  bankrupt's  name ; 
but  as  this  action  might  be  defeated  by  a  plea  of  the  bankruptcy,  and  of  the 
appointment  of  the  assignees,  (d)  it  will  frequently  be  advisable  to  abandon 
an  action  so  commenced,  and  bring  a  fresh  one  in  their  names,  (e)  As, 
however,  a  judgment  in  the  action,  commenced  by  the  bankrupt,  would  be 
binding  and  conclusive  upon  all  parties,  the  defendant  in  such  action 
cannot,  it  seems,  plead  the  bankruptcy  if  he  is  under  terms  to  plead 
issuably.  (/) 

Contractus  with  the  bankrupt  during  the  bankbuptcy. — It  has  been 
held  that  if  the  bankrupt  has  entered  into  contracts,  and  acquired  pro- 

{y)  Co^Mv.  <Sto9t«,  4  Ad.&E.,  N.S.655;  1  (e)  ButckerT,  Harrison, i  B,  &  Ad.  12»;  1 

U  2  Vict.,  c.  110, 8.  60-  N.  &.  M.  677.  s.  c. 

(z)  KeUey  v.  Miniery  1  Bing.  N.  C.  720 ;  1  (<Q  Kinnaer  ▼.  Tarrant,  15  East,  622. 

8c.  616,  B.  c.     Orovet  v.  Covham,  10  Bing.  5.  (e)  Biggt  t.  Cox,  7  0.  &  B.  410;  4  B.  &  G. 

(a)  Brandon,  v.  PaU,  2  H.  Bl.  308.  820,  s.  c. 

(b)  Holmet  v.  WaUh,  7  T.  B.  458.  (/)  Staples  v.  Holdsworth,  4  B.  N.  C.  144. 
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lok  perty  after  his  bankraptcy,  and  before  he  has  obtained  his  certificate,  he 

itLi:  has  a  right  to  maintain  actions  in  respect  thereof  in  his  own  name,  unless 

'^  c»i^  the  assignees  interfere  to  prevent  him ;  that  he  may  sue  for  goods  sold 

)Ti^  and  delivered,  and  for  work  and  labour  done,  and  materials  provided  by 

L:rr  him,  after  he  has  been  adjudged  bankrupt,  (^)  inasmuch  as  such  after- 

jc  acquired  property   does  not  vest  absolutely  in  the  assignees,  although 

I  r  they  have  a  right  to  claim  it ;  if  they  do  not  make  any  claim,  the  bank- 

ri:  rupt  has  a  perfect  right  as  against  all  other  persons,  and  may  maintain 

lis  actions  accordingly.  (A)    When,  therefore,  after  the  bankraptoy,  the  de 

fendant  made  a  promissory  note,  payable  to  the  bankrupt  or  his  order, 

ni:  and  the  latter  indorsed  the  note  without  the  previous  consent  of  the  as- 

■ct*  signees;    it    was  held,   first,  that    as    against   the    defendant,  and    as 

against  all  the  world,  excepting  the  assignees,  the  bankrupt  was  competent 

i,  to  make  the  indorsement ;  and,  secondly,  that  as  the  defendant,  notwith- 

i.  standing  the  bankruptcy,  had  made  the  note  payable  to  the  order  of  the 

bankrupt,  he  could  not  afterwards  dispute  the  power  of  the  latter  to 

^  indorse  it,  and  was  therefore  estopped  from  setting  up  the  bankruptcy  as 

an  answer  to  the  action,  (i) 

Upon  a  contract  which  has  been  entered  into  before  the  bankruptcy, 
but  which  has  not  been  finally  completed  until  ctfter  the  bankruptcy,  the 
assignees  alone  are  entitled  to  sue ;  and  if  the  bankrupt  brings  an  action, 
he  will  be  nonsuited,  although  the  assignees  formally  renounce  their  right 
of  action.  Thus,  where  a  bankrupt  was  to  have  a  commission  for  intro- 
ducing to  a  tradesman  a  purchaser  of  his  business,  to  be  paid  on  the 
completion  of  the  purchase,  and  after  the  introduction,  but  before  the 
purchase,  the  bankruptcy  took  place,  and  the  assignees  brought  an  action 
for  the  commission,  which  they  afterwards  discontinued,  and  disclaimed 
all  right  to  the  money,  and  the  bankrupt  himself  then  brought  an  action 
for  the  commission,  it  was  held  that  the  assignees  were  the  only 
parties  entitled  to  sue,  and  that  they  could  not  transfer  the  claim  in 
question  to  the  bankrupt,  or  to  any  body  else,  (k)  And  with  regard  to 
all  contracts  made  by  the  bankrupt  before  he  obtains  his  certificate,  the 
assignees  may,  if  they  please,  adopt  such  contracts,  treating  the  bankrupt 
as  their  agent  in  the  transaction.  (/)  They  may  enforce  payment  of  a 
bill  of  exchange,  or  negotiable  security  made  payable  to  the  bankrupt,  (//i) 

{$)  Swim  T.  Brown,  1  Esp.  170.    SiUt  t.  (t)  Drayton  y.  Dale,  2  B.  &  0.  293;  3  D. 

Oibom,  id.  1 40.    Chippendale  y.  Th<mlin9<m,  &  K  534,  s.  c. 
4  Dong.  818.    HayUar  t.  Sheneood,  2  N.  &  H.  (k)  ffillary  y.  Morris,  5  C.  &  P.  6. 

401.  (f)  Savory  ▼.  Chapman,  3  P.  &  D.  601. 

(A)  Athley  ▼.  Kell,  2  Str.  1207.     Webb  t.  (m)  Kitchen  t.  Barttch,  7  Bast,  53. 

Fax,  7  T.  B.  391. 
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They  may  claim  the  firoits  of  his  trading,  the  proceeds  of  his  inventions 
and  discoveries,  and  the  profits  of  his  patent  rights,  (n)  If  the  bankrupt 
has  bestowed  his  vork  and  labour  and  skill  upon  materials  provided  by 
the  assignees,  they  are  entitled  to  the  benefit  of  such  work  and  labour 
in  common  with  the  materials  upon  which  it  has  been  employed ;  (o) 
and  if  he  has  entered  into  an  executory  contract  for  the  sale  of  goods, 
the  assignees  may  affirm  this  contract,  (p)  and  treating  the  bankrupt  as 
their  agent  in  the  matter,  may  bring  an  action  for  the  price,  (q) 

As  the  assignees  take  a  joint  interest  as  trustees  of  the  bankrupt's 
estate,  they  must  all  be  made  plaintiffs  in  actions  brought  by  them  in  their 
representative  character,  (r)  When,  however,  in  dealing  with  the  bank- 
rupt's property  they  have  themselves  entered  into  contracts  upon  which  a 
right  of  action  has  accrued,  they  may,  if  the  money  when  recovered  will 
belong  to  the  bankrupt's  estate  and  be  divisible  among  the  creditors,  sue 
as  assignees,  (s)  or  they  may  sue  in  their  own  right  as  the  actual  parties 
to  such  contracts,  but  they  cannot  in  the  same  action  recover  debts  in 
their  own  right,  and  likewise  in  their  character  of  assignees.  (/) 

0/  the  bankrupt's  right  to  the  earnings  of  his  own  personal  labour 
during  the  bankruptcy. — ^The  bankrupt,  aiier  his  bankruptcy,  and  before 
he  has  obtained  his  certificate,  is  entitled,  as  against  the  assignees,  to  the 
earnings  of  his  own  personal  labour,  without  which  it  has  been  said  he 
would  be  left  to  starve,  (f^)  and  it  has  consequently  been  held,  that  if  the 
assignees  themselves  employ  the  bankrupt,  and  have  the  benefit  of  his 
personal  labour  under  an  agreement  to  pay  him  wages,  he  may  maintain 
an  action  against  them  for  the  recovery  thereof,  (a;)  It  is  dear,  however, 
that  the  bankrupt  cannot  acquire  a  right  of  property  in  anything  beyond 
the  produce  of  his  mere  daily  personal  labour  reasonably  necessary  for  his 
subsistence.  If,  therefore,  he  works  up  materials,  employs  subordinate 
agents  under  him^  or  in  any  way  amasses  money,  his  proprietary  rights  in 
respect  thereof,  may  be  at  once  annihilated  by  the  intervention  and  claim 
of  his  assignees,  (y)  And  when  the  bankrupt's  personal  labour  and  skill 
have  been  employed  upon  materiak  belonging  to  the  estate,  the  assignees 
are  entitled,  as  we  have  already  seen,  to  the  benefit  thereof  in  common 
with  the  materials  upon  which  it  has  been  employed,  {z) 

(it)  Cn^fUm  ▼.  PooU,  1  B.  &  Ad.  568.  Huh  71,  s.  c 

T.  Steoetiacn,  8  B.  &  P.  678.  («)  RiAairdtoK  ▼.  Cfriff^,  2  Ohitt.  825. 

(o)  Wkiimort  T.  GUm<mT,  18  Law  J.,  N.  S.  (()  RUkardton,  ▼.  (7r#«,  5  H.  &  S.  297. 

(  Exch.)  201.  {u)  ChipnendaU  ▼.  TamUnton,  Gooke*s  UcpU 

(p)  Evant  T.  Mann,  2  Cowp.  569.  law»,  Ld.  AlTaxiley,  C.  J.     Smbm  ▼.  Stetfenton, 

iq)  Mitfard  v.  Miiford,  9  Vm.  87.    Pierce  8  B.  &  P.  578. 

Y.  That-nley,  2  Sim.  177.    Hamtby  t.  Lee,  2  (x)  Coles  ▼.  Barrow,  4  Tannt  754. 

Mad.  20.  (y)  CrtifUm  v.  PooU,  1  B.  &  Ad.  568. 

(r)  Snelgrove  v.  Hunt,  2  Stark,  424 ;  1  Chitt.  {z)  WkUvun^  ▼.  OUmour,  18  Law  J..  N.  S. 

(Ezch.)  201. 
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If  a  trader  has  been  twice  bankrupt  (a)  bis  certificate  under  the  second 
commission  will  not  enable  him  to  acquire  any  property  as  against  the  as- 
signee, in  his  future  estate  and  effects,  unless  his  estate  existing  at  the  date 
of  his  second  certificate,  shall  have  produced  sufficient  to  pay  1 5«.  in  the 
pound  to  the  creditor8.(i)  But  he  has  a  good  title  to  such  after  acquired 
property  as  against  all  the  world,  excepting  the  assignees,  and  he  has  a 
right  to  sue  upon  all  contracts  made  with  him  during,  and  subsequent  to, 
such  second  bankruptcy,  unless  the  assignees  claim  the  benefit  of  such  con- 
tracts, and  interfere  to  prevent  him.(r) 

Of  the  Tight  of  action  of  the  trustee  under  the  Scotch  Bankrupt  Act, 
— ^It  has  been  held  that  the  trustee  appointed  under  the  Scotch  bankrupt 
or  sequestration  act  of  54  Geo,  8,  c,  187,  must  sue  in  the  name  of  the 
bankrupt  for  the  recovery  of  debts  which  have  become  due  to  the  latter  in 
this  country,  on  the  ground  that  the  act  contained  no  expressions  large 
enough  to  enable  the  assignee  to  maintain  an  action  in  his  own  name  for 
the  recovery  of  such  debts.(^  By  the  recent  Scotch  sequestration  act, 
however,  the  trustee  appears  to  be  clothed  with  all  the  bankrupt's  rights, 
and  to  be  entitled  to  sue  in  this  country  in  his  own  name  upon  the  bank* 
rupt  s  choses  in  action.{'^) 


SECTION  III. 

OF  THR  RIGHT  OF  ACTION  OF  THE  ASSIGNEES  UPON  CONTRACTS  IN  WHICH 
THE  BANKRUPT  IS  INTERESTED  IN  RIGHT  OF  HIS  WIFE,  OR  IN  WHICH 
HE  HAS  A  JOINT  INTEREST  WITH  OTHER  PERSONS. 

Tranttfer  to  the  assignees  of  the  wife's  property. — All  the  bankrupt's 
disposable  interest,  both  absolute  and  contingent,  in  his  wife's  property, 
when  such  property  has  not  been  settled  upon  the  wife  for  her  separate 

(a)  So,  if  he  has  preyionily  been  ditchaiged  N.  &  P.  585,  s.  c. ;  the  act  has  a  retrospectire 

under  the  insolrent  act.    5  Geo.  4,  c.  56,  s.  25.  operation.     EUton  ▼.  Braddiek,  2  C.  &  M.  435. 

(6  6  Geo.  4,  c  16.  s.  127,  «.  182.    BuiUr  t.  (<I)  J^try  t.  M'Ta^gort,  6  M.  &  S.  126. 

JTb&Km,  5  Scott,  824.  Sidaiaay  r.  Hatf,  4  D.  &  R.  669. 

(c)  HerheH  t.  Snyer,  2  Oowl.  &  L.  49 ;  6  Ad.  («)  2  &  8  Vict.  c.  41 ;  a.  68, 69.    So  with  the 

ft  B.  v.  a.  965,  i.  c. ;  18  Law  J.,  ir.  g.  (Q.  B.)  Iriih  Act,  Ftrauion  y.  Spencer,  2  Sc  N.  R. 

209.     Twmg  t.  RiiKwwiK,  8  Ad.  ft  B.  470 ;  3  229 ;  1  Man.  ft  Gr.  987,  ■.  c 

Y   6 
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use,  passes  together  with  the  property  which  the  bankntpt  or  insolvent 
possesses  in  his  own  right  to  the  assignees.  They  are  entitled  to  the  rents 
and  profits  of  all  the  real  estates  of  which  the  bnsband  is  seised  in  right  of 
his  wife,  and  which  have  not  been  vested  in  tmstees  for  her  sole  and  excla- 
sive  nse,  and  to  the  benefit  of  all  covenants  annexed  to  snch  estates,  and 
all  contracts  relating  to  the  Bame«(a)  A  lent  charge  or  an  annuity  be* 
queathed  to  the  wife  for  lifb,  but  not  limited  to  her  separate  use,  passes  in 
common  with  the  other  property  to  the  assignees,  subject  to  the  wife's  right 
of  survivorBhip.(J) 

It  has  been  said  that  ''  debts  due  to  the  wife  of  a  bankrupt  dum  sola, 
and  other  cAoses  in  action  belonging  to  a  wife  before  marriage,  pass  to 
the  assignees  under  the  commissioner's  assignment,  and  are  reooyerable  by 
them  in  their  own  name.  Miles  v.  Williams,  1  P.  Wms.  U9,'\c)  The 
point  actnally  decided  in  Miles  v.  Williams  was,  that  the  certificate  of  the 
husband  would,  if  well  pleaded,  have  been  a  bar  to  an  action  brought 
against  him  and  his  wife  on  a  bond  given  by  her  before  her  marriage;  the 
other  question  was  not  before  the  court. 

The  wife's  debt  or  other  chose  in  action  cannot  pass  to  the  assignees 
under  a  commission  or  a  fiat  of  bankruptcy,  as  it  nerer  was  vested  in  the 
husband.  The  wife's  right  to  her  ekoses  in  action  cannot  be  divested, 
except  by  the  actual  reduction  of  them  into  the  possession  of  the  husband, 
and  this  can  only  be  done  by  a  joint  action,  in  which  the  wife  is  made  a 
co-plaintiff',  and  in  which  judgment  is  recovered  and  execution  actually 
levied  by  the  husband,  for  if  before  execution  be  taken  out  he  should  die, 
and  the  wife  survive  him,  she  alone  will  be  entitled  to  the  benefit  of  the 
action.(^) 

The  bankrupt  laws  cannot  pass  to  the  assignees  under  a  fiat  in  bank- 
ruptcy «  larger  right  or  a  better  title  than  the  bankrupt  himself  had.  The 
assignees  must  take  the  rights  of  the  husband  over  the  choses  in  action  of 
the  wife,  in  the  same  plight  and  condition  as  the  husband  himself  had 
them,(«)  and,  as  the  latter  could  not  alone  maintdn  an  action  to  recover 
his  wife's  debt,  neither  can  the  assignees ;  they  must,  therefore,  standing 
collectively  in  the  same  situation  as  the  husband  before  his  bankruptcy, 
and  unitedly  representing  him,  bring  a  joint  action  in  their  own  names 
and  in  that  of  the  wife,  for  the  purpose  of  reducing  her  chose  in  action 
into  possession,  and  they  must  recover  judgment,  and  take  out  execution 


(a)  Dot  d.  Skaw  ▼.  SUward,  1  Ad.  A  &  811.  (flt)  See  pott,  di«  1$,  i.  8. 

ib)  Caunt  ▼.  Ward,  7  Bing.  SOS.  (e)  Ex  parte  Commmw,  1  Atk.  192.    JMe- 

lc)Tmdail,C.J.,Mit€idlr.ffuffhM,iU.A  Cm  t.  P^mK,  2  0. 2  M.  597.    Biffr. 

V.  587 ;  8  Bing.  788,  s.  c.  18  Law  J.,  K.  8.  Bxek.  948. 
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in  such  joint  action  before  the  death  of  the  husband,  to  make  good  their 
title  against  the  wife,  in  case  she  should  survive  him.(/')  It  has  accordingly 
been  held  in  a  recent  case,  over-ruling  a  contrary  decision  (^)  in  the 
Court  of  Exchequer,  that  the  assignees  of  a  bankrupt  cannot  alone  sue  on 
a  promissory  note  not  negotiable,  given  to  the  wife  of  a  bankrupt  before 
marriage,  (A)  and  if  the  wife  of  a  bankrupt  before  her  marriage  has 
assigned  to  a  trustee  a  chose  in  action  for  the  benefit  of  herself,  the  right 
to  sue  on  that  chose  in  action  cannot  pass  to  the  assignees  of  the  bank- 
rupt husband ;  the  entire  equitable  interest  therein  is  in  the  trustee,  who 
alone  has  the  right  to  turn  such  chose  in  action  into  possession,  and  he 
may  sue  for  it  in  the  name  of  the  husband  and  wife,  notwithstanding  the 
bankruptcy,  (i) 

Transfer  to  the  assignees  of  the  bankrupt* s  interest  in  a  partnership. 
— If  one  of  several  partners  becomes  bankrupt,  his  right  of  action  upon 
the  contracts  of  the  firm  is  at  once  transferred  to  the  assignees,  and  all 
actions  consequently  in  respect  of  the  partnership  contracts  and  trans- 
actions entered  into  before  the  bankruptcy  must  be  brought  in  the  names 
of  the  assignees  and  the  solvent  partners,  (k) 

If  an  action  has  been  commenced  by  a  firm  in  partnership  its  further 
progress  may  be  at  once  stopped  by  a  plea  of  the  bankruptcy  of  one  of 
the  partners.  (/)  The  action  must  be  prosecuted  in  the  names  of  the  as- 
signees and  the  solvent  partners,  and  if  the  latter  should  object  to 
the  prosecution  of  a  joint  action  in  their  names,  the  assignees  are  en- 
titled to  make  use  of  their  names  and  conduct  the  necessary  proceedings 
without  their  consent.  By  6  Geo.  4,  c.  16,  s,  47,  it  was  enaoted  that  the 
Lord  Chancellor,  upon  petition,  might  authorise  the  assignees  to  use  the 
name  of  a  solvent  partner  without  his  consent,  provided  such  partner,  if 
no  benefit  was  claimed  by  him  jBrom  the  proceedings,  was  indemnified 
against  costs ;  and  by  the  recent  bankruptcy  act  it  has  been  enacted,  that 
it  shall  be  lawful  for  the  court  of  bankruptcy,  when  the  bankrupt  is  a 
member  of  a  firm  in  partnership  to  authorise  the  assignee  upon  his  appli- 
cation to  commence^  or  prosecute,  any  action  at  law,  or  suit  in  equity  in  the 
name  of  such  assignee  and  of  the  remaining  partner  against  any  debtor 
of  the  partnership,  and  such  judgment,  decree,  or  order,  may  be  obtained 
therein,  as  if  such  action  or  suit  had  been  instituted  with  the  consent  of 

(/)  Oayner  r.  WiUtinm^,  1  Bro.  C.  C.  49,  n.  Sart  r.  Stephens,  9  Jurigt,  225. 
Mitford  V.  Mitford,  9  Ves.  87,  99.    Purd^w  v.  (i)  Pamham  v.  nur$t,%  M.  &  W.  760. 

Jctetton,  1  Koaa.  1.    Honner  v.  MorUm,  8  Bau.  (k)  Eckhardt  y,  Wtison,  8  T.  B.  142.  Thawi- 

65-     Pierce  v.  Thomleif,  2  Sim.  177.  <uon  v.  Frere,  10  East,  418. 

iff)   Yatee  v.  SkerHnglon,  11  M.  &  W.  42.  (Q  Marlar  v.  HariJUy,  4  Dong.  22  n. 

(A)  S/urringioH  v.  VaUt,  12  M.  &  W.  864. 
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saoh  partner,  and  if  such  partner  shall  execute  any  release  of  the  debt  or 
demand,  for  which  such  action  or  soit  is  institated,  sach  release  shall  be 
Toidy  provided  that  every  snch  partner  shall  have  notice  given  him  of 
Booh  application,  and  be  at  liberty  to  show  cause  against  it,  and  if  no 
benefit  is  claimed  by  him,  by  virtae  of  the  said  proceedings,  shall  be  in- 
demnified against  the  payment  of  any  costs  in  respect  of  sach  action  or 
soit,  in  such  manner  as  such  court,  upon  his  application,  shall  direct ; 
and  that  it  shall  be  lawful  for  such  court,  upon  the  application  of  such 
partner,  to  direct  that  he  may  receive  so  much  of  the  proceeds  of  such 
acdon  or  suit  as  such  court  shall  direct,  (m) 

If  a  debt  be  due  to  two  persons  jointly,  and  they  both  become  bank- 
rupt, and  separate  commissions  issue  against  each  of  them,  the  assignees 
under  both  commissions  must  all  be  made  plaintifis  in  an  action  brought 
to  recover  the  debt,  (n)  When  a  joint  commission  has  been  issued 
against  a  whole  firm  in  partnership,  the  assignees  appointed  under  it  being 
assignees  of  the  entire  estate  of  each  partner,  as  well  as  the  assignees  of 
the  property  of  the  whole  firm,  may  in  the  same  action  recover  debts  due 
to  all  the  partners  jointly,  and  the  separate  debts  due  to  each  partner  in- 
dividually, for  the  money  when  recovered  all  goes  to  the  same  fund,  to  be 
divided  among  the  creditors,  (o)  If  such  assignees,  under  a  joint  com- 
mission against  several,  sue  only  for  the  debts  and  contracts  of  one  part- 
ner, they  should  describe  themselves  as  the  assignees  of  that  partner, 
without  at  all  noticing  the  others,  (p)  To  recover  joint  debts  the  as- 
signees must,  of  course,  claim  either  under  a  joint  commission  against  all 
the  bankrupts  or  under  separate  commissions  against  each,  (q)  If  they 
claim  under  separate  commissions,  then,  in  suing  together,  they  can  of 
course  only  recover  joint  demands,  (r) 


SECTION  IV. 


OF  THE   APPOINTMENT  OF   NEW  ASSIGNEES. 

The  court  of  review  in  bankruptcy  is  expressly  authorised  to  remove 
any  assignee  of  any  estate,  and  the  order  of  such  court  thereapon  is  final 

(fli)  5  &  6  Vict  c  122,  B.  81.  (p)  Stonehouu  ▼.  De  Siiffa,  3  Ounp.  899. 

(«i)  SeoU  y.  Franiltn,  15  East,  486.  Harvey  t.  Morgan,  2  Stark.  17. 
(o)  Qrakam  ▼.  Jlftt/oMter,  i  Bing.  116 ;  12  (q)  StrMffidd  v.  HaUiday,  8  T.  R.  781. 

Moore,  827,  a.  c.  r)  Hancock  v.  Hannay,  id.  488. 
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and  conclusive  to  all  intents  and  purposes,  and  not  subject  to  any  review 
by  tbe  Lord  Chancellor  or  otherwise,  (a)  And  as  often  as  any  assignee 
shall  die,  or  be  lawfully  removed,  and  a  new  assignee  duly  appointed,  all 
such  real  and  personal  estate  as  was  then  vested  in  such  deceased,  or 
removed  assignee,  shall,  by  virtue  of  such  appointment,  vest  in  the  new 
assignee^  either  alone  or  jointly  with  the  existing  assignees  as  the  case 
may  require,  without  any  deed  or  assignment  for  that  purpose,  (b) 

And  whenever  an  assignee  shall  die  or  a  new  assignee  or  assignees 
shall  be  chosen,  no  action  at  law  or  suit  in  equity  shall  be  thereby 
abated,  but  the  court  in  which  any  action  or  suit  is  depending,  may,  upon 
the  suggestion  of  such  death  or  removal,  and  new  choice,  allow  the  name 
of  the  surviving  or  new  assignee  to  be  substituted  in  the  place  of  the 
former,  and  such  action  or  suit  shall  be  prosecuted  in  the  name  or  names 
of  the  said  surviving  or  new  assignee,  or  assignees  in  the  same  manner  as 
if  he  or  they  had  originally  commenced  the  same,  (c) 

Such  new  assignee  may  by  suggestion  on  the  record  continue  in  his 
own  name  an  action  brought  by  the  former  assignee  against  the  pro- 
visional assignee  to  recover  the  penalty  for  not  delivering  up  the  bank- 
rupt's estate  pursuant  to  B  Oeo.  4,  c.  16,  as  the  penalty,  when  recovered,  is 
to  be  divided  amongst  the  creditors,  (d)  He  may  also  maintain  an  action 
upon  a  judgment  recovered  by  a  former  assignee  for  damages  sustained  by 
reason  of  injuries  to  the  bankrupt  before  his  bankruptcy,  as  also  to  the 
assignee  as  such  since  the  bankruptcy,  the  damages  so  recovered  being 
part  of  "  the  debts,  effects,  or  estate  "  of  the  bankrupt  (e) 

In  cases  of  insolvency  it  is  enacted  hy  I  db  2  Vict.  c.  110,  a.  42,  that 
all  and  every  the  real  and  personal  estate,  money,  and  effects  vested  in  or 
possessed  by  the  provisional  assignee,  shall  not  remain  in  him  if  he  shall 
resign  or  be  removed  from  his  office,  nor  in  his  heirs,  executors,  or  ad- 
ministrators, in  case  of  his  death,  but  shall  in  every  such. case  go  and  be 
vested  in  his  successor  in  office,  appointed  by  the  court.  And  by  7  <£  8 
Vict.  c.  116,  s,  10,  it  is  further  enacted  that  the  property  vested  in  any 
official  assignee  alone,  or  jointly  with  any  assignee  chosen  by  creditors, 
shall  not  remain  in  such  official  assignee  alone,  or  jointly  with  such  as- 
signee chosen  by  creditors,  if  such  official  assignee  shall  resign  or  be 
removed  from  his  office,  nor  in  the  heirs,  executors,  or  administrators  of 
such  official  assignee,  nor  in  the  surviving  assignee  alone,  in  case  of  the 
death  of  such  official  assignee,  but  all  such  property  shall  in  every  such 

(a)l&2W.  i,c56,  1.86;  6  Geo.  4,  c.  Id,         (c)  6  GI«o.  4,  c  16,  i.  07. 
a.  66.  (<0  ^'ci^  ▼*  8hiirge$,  6U.8t  P^68;  7  Bing. 

(6)  1  &  2  W.4,e.  56,1.26,  26.  5S6,  i.c. 
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case  go  to  and  be  vested  in  the  successor  in  office  of  such  official  assignee 
alone,  or  jointly  with  the  assignee  chosen  by  the  creditors,  if  any,  as  the 
case  may  be,  and  whenever  any  assignee  or  assignees  shall  die,  resign,  or 
be  removed  or  a  new  assignee  shall  be  duly  appointed,  all  the  insol- 
vent's estate,  real  and  personal,  and  all  such  effects  and  credits  as  were  and 
remained  vested  in  such  removed  or  deceased  assignee,  shall  vest  in  the 
new  assignee,  either  alone  or  jointly  with  the  existing  assignees  as  the 
case  may  require,  (/)  and  no  action  at  law  or  suit  in  equity  shall  be 
abated  by  such  death,  resignation,  removal  or  new  appointment,  but  the 
court  in  which  any  action  or  suit  is  depending,  may,  upon  the  suggestion  of 
such  death,  resignation,  or  removal,  and  new  appointment,  allow  the  action 
to  be  continued  as  in  the  case  of  actions  by  assignees  of  bankrupts.  (^) 

(/)  6  &  6  Vict  c.  lie,  i.  7.  (^)  1  &  2  Vict  c.  110, «.  68 ;  7  &  8  Vict  c.  96,  s.  16. 
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CHAPTER  XIII- 

OF  THE  PLAINTIFFS  IN  ACTIONS  EX  OONTBACTU  WHEN 
THERE  HAS  BEEN  A  CHANGE  OF  INTEREST  BY 

MARRIAGE. 


Skotion  I. — DeefU^Odhe  hiubond's  right  of  action  upon  coyenants  miming  with  the  wife's  realty — 
Covenants  annexed  to  a  reyeraion  granted  to  the  hasband  and  wife — When  the  wife  ought  to  be 
joined  with  the  husband  as  a  phiintiff,  and  when  she  niay,  or  may  not  be  joined,  at  his  election-^ 
Actions  in  respect  of  rents,  profits,  and  services  issuing  out  of  the  wife's  lands  *-Beduction  of  the 
wife's  choses  in  action  into  possession — Breaches  of  the  wife's  real  contracts  accruing  before  co- 
verture—Bonds, personal  covenants,  and  contracts  under  seal,  made  with  the  wife  before  mairiage 
— Contracts  under  seal  made  with  the  wife  alone,  or  with  the  husband  and  wife  jointly,  during 
coverture. 

SxonoH  II. — Simple  eoniraeU — Of  the  marital  rights  of  the  husband  in  respect  of  bills  of  exchange 
and  promissory  notes  made  payable  to  the  wife  before  marriage — Also,  in  respect  of  simple  con* 
tracts  entered  into  with  the  wife  during  coverture,  and  founded  upon  a  consideration  moving  firom 
her — Simple  contracts  concerning  the  wife's  lands — Forbearance  from  the  enforcement  of  the  wife's 
contract  a  suffident  consideration  for  an  express  promise  to  the  husband  in  his  own  right*>Of  the 
husband's  right  to  administer  when  the  wife  is  a  feme  covert  executrix  or  administratrix — Of  the 
wife's  right  of  action  in  the  name  of  her  husband  when  separated  from  him — When  the  husband 
is  eivtliter  mortuut  and  the  wife  entitled  to  sue  as  afeme  sole, 

SscnoH  III. — DUtoltUwn  qf  the  eovertwre  by  death — The  kujUba/MCt  righu  hy  survivonhip" 
Covenants  annexed  to  the  wife's  estates  of  inheritance — When  the  surviving  husband  ought  to  sue 
and  when  the  heir  at  law  of  the  wife — The  surviving  husband's  right  of  administration  to  the 
wife's  personal  estate  for  his  own  benefit — His  right  of  action  upon  covenants  annexed  to  the 
wife's  leasehold  estates — ^AIso,  in  respect  of  the  wife's  unzecovered  choses  in  action — Th4  w^e*$ 
righu  by  rurvivonhip^The  surviving  wife's  right  to  her  fineehold  and  leasehold  estates,  and  to  all 
covenants  annexed  to  such  estates — When  the  surviving  wife  ought  to  sue,  and  when  the  personal 
representative  of  the  husband  for  rent  reserved  on  an  under-lease  of  the  wife's  leaseholds*-The 
wife's  right  by  survivorship  to  all  contracts  under  seal  made  with  her  alone,  or  with  her  and  her 
husband  jointly,  during  coverture — Also,  to  all  bills  of  exchange  and  promissory  notes  made  payable 
to  her  durijig  coverture— 'And  to  all  her  unrecovered  choses  in  action. 
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SECTION   I. 


OF  THE   HUSBANDS  RIOHT  OF   ACTION   UPON  THE   WIFE  S   REAL  AND 

PERSONAL  CONTRACTS   UNDER   SEAL. 

Covenants  running  with  the  wife  9  lands, — ^Upon  contracts  or  Goyenanfs 
ranning  with  the  wife's  lands,  such  as  coyenants  to  repair,  or  to  pay  rent, 
or  to  grind  corn  at  the  wife's  mill,  hroken  during  the  coverture^  the  hus- 
band may  sue  alone,  or  he  may  join  his  wife  with  him  as  a  co-plaintiff, 
whether  such  covenants  have  been  entered  into  with  the  wife,  or  her  an- 
cestors, or  assignors,  prior  to  the  coverture  or  with  the  husband  and  wife 
jointly  during  the  coverture,  (a)  Upon  covenants  for  the  quiet  enjoyment 
of  land  leased  to  husband  and  wife,  (i)  and  upon  all  covenants  annexed 
to  reversions  granted  to  the  husband  and  wife  jointly,  the  husband  also 
may  sue  alone,  or  he  may  make  his  wife  a  co-plaintiff  in  the  action,  {e) 

But  when  the  wife's  fireehold  is  to  be  recovered,  she  must  join  with  her 
husband  in  the  proceedings,  as  in  instances  of  disseisin,  (^)  and  for 
breaches  of  covenant  for  title,  and  further  assurance  of  the  wife's  lands. 
It  has  been  held,  that  if  A.  conveys  land  to  B.  in  fee,  and  covenants  with 
him,  and  his  heirs  and  assigns,  to  make  further  assurance,  and  these  lands 
are  assigned  to  J.  S.  and  his  wife,  and  the  heirs  of  J.  S.,  the  husband 
alone,  without  the  wife,  cannot  have  an  action  upon  the  covenant,  (^)  but 
when  the  title  does  not  come  in  question,  and  the  action  is  merely  per- 
sonal, and  compensation  is  sought  only  in  damages,  the  husband  may  or 
may  not  at  his  election  join  the  wife,  for  "  that  which  the  husband  may 
discharge  alone,  and  of  which  he  may  make  disposition  to  his  own  use, 
for  the  recovery  of  this  he  may  well  have  an  action  in  his  own  name.  (/* ) 
In  all  actions  also  for  a  profit  or  demand  accruing  during  coverture  in 
respect  of  the  real  estate  of  the  wife,  the  husband  and  wife  may  join,  or 
the  husband  may  sue  alone,  as  in  debt,  for  not  setting  out  by  this  belong- 
ing to  the  wife,  {g)  and  so  for  rents  and  services  accruing  to  the  husband 

(0)  Hmmt  T.  XoM,  a  Mod.  217.    AUb&ny      Covmant,  pL  10.    IIcmvh  «f  FdiM,  tb.  pi.  SS. 
T.  TToOy,  1  8tr.229.    DmuUm  t.  BmrweU,  1  («)  MuUUemortT,  Ooodmh,  1  BoU.  Abr.  848; 


Wilt.  224.  (T)  5  Cro.  Ckr  605. 

(b)  Bro.  Alir.  CoToumt,  pL  10.  (/)  Per  Dodderidfle^  J.,  BnU  t.  OumbiHmid, 

(e)  BnUT.CumberltMdfZ  Balit.  168;  Cro.  8Bd«tr.l64;  Cro.JM.899. 

Jac  899.  (g)  B4adU  t.  iSUnMm,  Oio.  Blii.  60&  618. 
(cO  0(UUt,  Tyrrdl,  1  Bulat.  21;  Bio.  Abr. 
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during'  the  coyerture,  either  in  respect  of  the  real  estate  of  the  wife,  (h) 
or  as  annexed  to  a  reversion  granted  to  the  husband  and  wife  jointly,  (i) 

Reduction  of  the  wif^s  choses  in  action  into  possession, — If  a  real 
contract,  or  covenant  running  with  the  wife's  lands,  has  been  broken 
prior  to  the  coverture,  or  rent  is  in  arrear,  or  any  payment,  profit,  or 
service  issuing  out  of  the  wife's  lands,  has  accrued  due,  and  has  thus 
become  a  chose  in  action  at  the  time  of  the  marriage,  the  wife  must  be 
made  a  co-plaintiff  with  the  husband  in  any  action  brought  by  the  latter 
for  the  recovery  thereof.     Upon  all  bonds  and  personal  covenants  also 
made  with  the  wife  before  marriage,  and  upon  all  other  choses  in  action 
belonging  to  the  wife,  the  husband  and  wife  must  sue  jointly.     The  hus- 
band acquires  by  the  marriage  a  qualified  property  only  in  the  wife's 
choses  in  action ;  he  has  the  power  of  reducing  them  into  his  possession, 
but  until  that  be  done,  they  remain  the  property  of  the  wife.     In  order 
to  get  them  into  his  possession,  he  must  bring  a  joint  action  in  his  own 
name  and  that  of  his  vrife,  he  may  then  recover  judgment  in  the  names 
of  himself  and  his  wife,  and  upon  such  judgment  the  husband  alone  may 
sue  out  execution  and  receive  the  amount  of  the  debt,  and  thus  acquire 
possession  of  the  wife's  chose  in  action  ;  but  if  he  neglects  to  bring  such 
joint  action,  or,  having  brought  the  action,  if  at  any  time  before  taking 
out  the  execution  he  should  die,  and  the  wife  survive  him,  she  alone  will 
be  entitled  to  the  debt,  and  may  take  out  execution  for  her  own.  bene- 
fit, {k) 

Contracts  under  seal  made  with  the  wife  during  coverture. — ^Upon 
bonds  and  other  personal  contracts  under  seal,  which  have  been  entered 
into  during  the  coverture  with  the  wife  separately,  (/)  or  with  the  husband 
and  wife  jointly,  (m)  the  husband  may  sue  alone,  treating  them  as  his 
ovm  contracts,  or  he  may  elect  to  give  the  wife  an  interest  therein,  and 
join  her  as  a  co-plaintiff  in  the  action.  (;})  The  wife,  indeed,  may  sue 
alone  and  recover  upon  a  contract  under  seal  made  with  her  durant 
coverture,  if  the  coverture  is  not  pleaded  in  abatement,  {o) 


(h)  Pal.  207.  WaXlit  ▼.  Harriion,  5  H.  & 
W.  142. 

(t)  North  Y.  Wwrd,  2  Bulst.  238. 

{h)  NoMty  T.  Martin,  1  Ch.  C.  27.  Bond 
T.  SimmMiiy  8  Atk.  21 ;  Anon.  ib.  726.  Lord 
Kenyon,  C.  J.,  MUner  t.  MUnUy  8  T.  R.  681. 
Parks,  B.,  QoUn  t.  MudeUy,  6  M.  &  W.  428. 
SKern$i^U>n  y.  Yaits,  12  M.  &  W.  865 ;  1  D. 
&  L.  1041,  t.  c  Bwn  T.  SUph€n9,  9  Jurut, 
225. 


(/)  Howell  Y.  Maine,  3  LeY.  403.  The  bond 
tbero  waa  giYen  durant  and  not  devant  ooYer- 
toro.  Daxnpier,  J.,  2  M.  &  8.  896.  Day  y. 
Par^rave,  cited  2  M.  &  S.  896. 

(m)  Ankerttein  y.  Clarke,  4  T.  R.  616.  Ar- 
nold Y.  Revouli,  4  Moore,  71 ;  1  B.  &  B.  448, 


8.  c. 


(»)  Hell^  Y.  Chrace,  Styles,  9. 

(o)  Bendix  y.  Wakman,  12  M.  &  W.  97. 


Z 
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SECTION    II. 

OF  THE   husband's   RIGHT  OF  ACTION     UPON    THE     WIFE'S    SIMPLE     CON- 
TRACTS. 

Bills  of  exchange  and  promissory  notes  payable  to  the  wife. — ^The  hus- 
band may  sae  alone  upon  all  bills  of  exchange  and  promissory  notes  payable 
to  the  wife  before  marriage,  and  not  indorsed  by  her,  for  the  marriage 
absolutely  vests  all  such  bills  and  notes  in  the  husband,  (a)  In  the 
exercise  of  his  marital  rights,  also,  he  may  at  once  indorse  them,  the 
wife's  power  of  assignment  over  them  being  superseded  by  the  marriage, 
and  vested  in  the  husband,  {b)  Upon  bills  and  promissory  notes  also,  made 
payable  to  the  wife  during  the  coverture,  the  husband  may  sue  alone,  {c) 
or  jointly  with  his  wife,  (rf)  But  upon  all  simple  contracts,  except  bills 
of  exchange  and  promissory  notes,  to  entitle  the  wife  to  be  joined  as  a 
co-plaintiff  with  her  husband,  the  promise  must  not  only  be  made  to  the 
wife,  but  the  consideration  upon  which  it  is  founded  must  move  from 
her.  Bills  of  exchange  and  promissory  notes  of  themselves  import  a 
consideration,  unless  the  contrary  be  shown  ;  but  in  other  cases  the  cause 
of  action  must  appear  to  arise  wholly  from  the  act  of  the  wife,  as  well  as 
the  promise  be  made  to  her,  otherwise  she  is  improperly  constituted  a 
party  to  the  action. 

Simple  contracts,  founded  upon  a  consideration  moving  from  the 
wife, — If  the  personal  labour  and  skill  of  the  wife  form  the  consideration 
for  the  promise,  (as  if  a  man,  in  consideration  that  she  will  cure  a  wound, 
or  instruct  his  daughter  in  needlework,  promises  to  pay  her  10/..)  she  may 
be  joined  with  her  husband  as  a  co-plaintiff  in  on  action  to  recover  the 
money  ;  {e)  but  if  the  wife  performs  the  work,  without  any  express  pro- 
mise having  been  made  to  pay  the  money  to  her,  she  cannot  be  made  a 
co-plaintiff  in  the  action,  as  the  husband  alone  is  entitled  to  the  fruits 
of  her  labour,  and  the  law  will  not  imply  any  promise  to  the  wife  in 
respect  of  her  personal  labour  and  services,  but  to  the  husband  alone, 

(a)  MeNeilagt  y.   Hoilovay,  1    B.  &  Aid.  296,  s.  c.    Mouon  v,  Morgan,  2  Ad.  &  E.  SO  ; 

221,  223.     Cumming  t.  BaUy,  6  Bing.  36S;  4  4  N.  &  M.  46,0.  c 

M.  &  P.  86, 1,  c.  (dj  PhiUukirk  t.  PludtwU,  2  X.  «  &  89S. 

(6)  Connor  v.  Martin,  cited  S  Wik.  5.  Maw-  Oaters  v.  Made/ey,  6  M.  &  W.  427. 

linson  ▼.  Stone,  ib.  1.  (e)  Brashford  v.  Buckingham,  Cro.  Jac  77, 

(c)  Barlow  ▼.  Bishop,  1  East,   432.     Bur-  205.    Fountain  v.  JStnith,  2  Sid.  128. 
rough  T.  Mos8,  10  B.  &  C.  558;  5  M.  &  R. 
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whose  servant  she  is  considered  to  be.  (/)  And  where  an  express  pro- 
mise was  made  to  pay  a  sum  of  money  to  the  wife,  in  case  she  woald 
cure  a  wound  and  provide  plaisters  for  the  same,  it  was  held,  that  as  the 
personal  skill  of  the  wife  did  not  alone  form  the  consideration  for  the 
promise,  but  as  plaisters  were  to  he  provided^  which  were  the  property 
of  the  husband,  and  bought  with  the  husband's  monies,  that  he  alone 
ought  to  have  brought  the  action,  and  that  the  damages  could  not  be 
severed,  and  the  judgment  was  therefore  arrested,  on  the  ground  that  the 
wife  was  improperly  joined,  {g) 

The  defendant  being  in  treaty  with  the  husband  for  the  purchase  of 
the  wife's  lands,  promised  the  wife  that  if  she  would  not  prevent  the  hus- 
band from  levying  a  fine  to  him  of  the  land  to  pay  her  10/.,  or  give  her 
a  riding  suit.  In  a  joint  action  by  husband  and  wife  for  the  breach  of 
this  promise,  it  was  held  that  the  husband  might,  or  might  not,  at  his 
election,  join  his  wife  with  him  as  a  co-plaintiff.  (A) 

The  defendant,  in  consideration  that '"  baron  and  feme  had  intermar- 
ried at  his  request,"  promised  to  them  to  pay  unto  the  feme  8/.  during 
the  coverture.  After  verdict,  in  an  action  by  the  husband  and  wife  upon 
this  promise,  it  was  moved  in  arrest  of  judgment  that  the  action  should 
have  been  brought  by  the  husband  alone,  the  promise  having  been  made 
after  the  coverture;  but  judgment  was  given  for  the  plaintiff;  for  it  was 
in  the  election  of  the  husband  to  bring  the  action  alone,  or  to  join  with 
his  wife.  (») 

The  defendant,  in  consideration  of  10/.,  paid  to  him  by  the  wife,  pro- 
mised to  marry  the  wife's  daughter,  and  in  default  to  pay  her  10/. ;  and 
it  was  held  that  the  husband  and  wife  might  bring  a  joint  action  upon 
this  promise  to  recover  the  10/.  But  in  a  joint  action  by  husband  and 
wife  to  recover  money  lent  by  the  wife,  where  the  declaration  stated  a 
promise  to  them  to  repay  the  money,  and  alleged  a  breach  by  nonpay- 
ment ad  damnum  eorumy  it  was  held  that  that  they  could  not  maintain 
a  joint  action^  as  a  feme  covert  cannot  be  possessed  of  money  jointly 
with  her  husband,  {k)  And  an  action  having  been  brought  by  husband 
and  wife  for  the  use  and  occupation  of  a  messuage  and  lands,  and  for 
money  had  and  received  to  the  use  of  the  husband  and  wife,  stating  the 
promises,  and  laying  the  damages  to  them  jointly,  it  was  held,  in  arrest 
of  judgment,  that  the  entire  damage  resulted  to  the  husband,  and  that  the 

if)  BwdkUy  v.  CoUier,  I  Sulk.  114;  4  Mod.  (t)  HiUiard  ▼.  Hambridge,  Aleyn,  36. 

166, 1,  c. ;  Cwth.  251,  8.  c.    Q^y  t.  Ciaif,  2  (k)  Abjot  ▼.  BioJU/d,  Cro.  Jac.  644  ;  1  Ro11<^ 

Sc.  N.  B.  872.  Bep.  Boron  et  feme.  King  ▼.  Batrngham,  S  Mod. 

EotMi  T.  Wood,  1  Barn.  75,  249.  19V. 


n 


k)  BolL  Abr.  82,  pi  12. 
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action  ought  to  have  heen  hrought  in  his  name  alone.  (/)  But  if  it  be 
shown  that  the  wife  has  an  interest  in  the  subject  matter  of  the  contract, 
as  if  the  contract  be  made  concerning  her  lands,  (m)  then  she  may  well 
be  joined  as  a  co-plainti£P. 

An  action  having  been  brought  by  the  husband  and  wife  and  three 
other  persons  jointly,  a  cognovit  was  given  by  the  defendant  to  all  the 
plaintiffs ;  and  this  was  held  to  be  a  sufficient  admission  that  the  wife 
was  interested  in  the  contract,  and  that  she  was  properly  joined  in  the 
action.  It  was  held  also,  that  the  wife  might  be  joined  with  the  husband 
and  the  other  plaintiffs  in  an  action  against  a  third  party,  upon  a  special 
promise  made  by  the  latter  to  all  the  plaintiffs  in  the  original  action  to 
pay  the  debt,  in  consideration  that  they  would  not  enter  up  judgment,  or 
take  any  proceedings  upon  the  cognovit,  (n) 

It  is  said,  moreover,  to  be  an  unquestionable  rule  of  law,  that  whOTo- 
soever,  in  case  the  husband  should  die,  the  action  would  survive  to  the 
wife,  that  there  the  wife  may  be  joined ;  but,  on  the  other  hand,  the 
husband  may  join  the  wife  in  many  cases  where  he  is  not  bound  to  join 
her,  but  may  have  the  action  alone,  (o)  But  the  safest  plan,  as  appears 
from  the  above  authorities,  with  regard  to  all  contracts  entered  into  with 
the  wife  during  coverture,  is  to  bring  the  action  in  the  name  of  the  has- 
band  alone,  and  to  take  no  notice  whatever  of  the  wife,  (p) 

As  the  husband  has  the  power  of  immediately  enforcing  a  claim  of  the 
wife  in  a  joint  action,  forbearance  by  him  from  so  doing  is  a  sufficient 
consideration  to  support  a  promise  made  to  the  husband  alone,  (q)  and 
upon  this  new  consideration,  expressly  moving  from  the  husband,  he 
alone  must  sue,  as  the  wife  is  no  party  nor  privy  to  such  new  contract  or 
promise,  (r) 

Of  the  husband's  right  to  administer  tcfwn  the  wife  is  a  feme  covert^ 
executrix  or  administratrix, — The  law  gives  to  the  husband  of  a  feme 
covert,  executrix  or  administratrix,  for  his  own  security,  the  right  of  admi- 
nistration.— ^It  intrusts  him  during  the  coverture  with  the  same  power 
over  personal  estate  vested  in  the  wife  in  autre  droits  as  he  has  over  such 
property  vested  in  her  in  her  own  right.  But  if  he  exercises  the  power 
improperly,  and  converts  the  assets  to  his  own  use,  he  will,  of  course^  be 


(/)  Btdgood  y.  Way,  2  Black.  1236.  1.    Cottrdl  t.  Theobalds,  Sty.  297.    Arnold  r. 

(m)  I>uiut4Jin  T.  Burwell,  1  Wils.  224.  Revoult,  4  Moore,  66. 

{n)  Nurte  v.  WilU,  4  B.  &  Ad.  739;  1  N.  (q)  Rumsey  ▼.  Oeorae,  1  H.  &  S.  180« 

89,  &  M.  765,  8.  c.  (r)  Lea  v.  Minne,  Yelr.  84  ;  Gro.  Jac  110, 

(o)  morih,  J.,  Frotdik€Y.Sierlinff,l  Freem.  s.   c.     Yard  r,  EUard,  1  Salk.  116;   1    Ld. 

286.  Baym.  868,  b.  c 

(p)  27  Tatkatni  case.  Hen.  8,    24 ;  Aleyn, 
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liable  for  a  devastavit.  In  respect  of  all  personal  contracts  entered  into 
with  the  testator,  and  to  recover  possession  of  debts,  and  all  other  chose  s 
in  action  which  accrued  to  the  deceased  in  his  lifetime,  and  which  are 
consequently  vested  in  the  wife  in  her  representative  character,  the  hus- 
band must  bring  a  joint  action  in  the  names  of  himself  and  his  wife,  («) 
as  in  the  case  of  choses  in  action  vested  in  the  wife  in  her  own  right. 
But  the  contracts  entered  into  with  the  wife  herself  in  her  representative 
character  during  the  coverture  being  in  legal  effect  the  contracts  of  the 
husband,  he  may  sue  upon  them  as  if  they  were  made  to  himself  person- 
ally, without  at  all  noticing  the  wife,  (t)  And  upon  any  new  promise 
made  to  him  in  consideration  of  his  giving  further  time  for  payment  of 
a  debt  due  to  the  wife  in  her  representative  capacity,  the  husband  may 
sue  alone ;  but  the  recovery  in  his  own  name  is  a  devastavit  pro  tanto 
unless  the  money  be  properly  administered,  {u)  If  the  husband  and 
wife  recover  a  joint  judgment  for  a  debt  due  to  the  wife  in  her  representa- 
tive capacity,  and  the  wife  dies,  the  husband  cannot  sue  out  execution 
upon  the  judgment,  because  he  is  not  entitled  to  the  thing  recovered,  {x) 
If  a  debt  due  to  the  wife  as  executrix  be  paid  to  a  third  party  without 
any  authority  from  the  husband,  the  latter  cannot  maintain  an  action  for 
money  had  and  received  to  his  use,  as  the  debt  still  remains  due  to  the 
wife  in  her  representative  character,  and  if  the  husband  dies,  the  wife 
may  bring  an  action  for  it,  but  if  the  money  had  been  received  by  the 
authority  of  the  husband,  then  it  had  been  as  his  receipt,  and  as  his 
money,  and  then  the  action  might  well  have  been  brought  in  his  name 
alone,  (y) 

As  by  the  marriage  the  husband  and  wife  become  one  person  in  law, 
the  wife  cannot  during  the  coverture  maintain  an  action  in  her  own  name 
without  her  husband,  although  she  may  be  separated  from  him  under 
a  divorce  a  mensd  ei  thoro^  {z)  or  under  the  provisions  of  a  deed  of  sepa- 
ration, (a)  or  although  the  husband  be  an  alien  resident  abroad,  {b)  who 
has  never  been  in  this  country;  (c)  or  being  a  subject,  has  deserted  his 
wife  and  gone  beyond  the  sea;  {d)  or  has  absconded  and  left  the 
realm ;  {e)  or  become  permanently  resident  in  a  foreign  land.  (/)  And 
although  by  the  special  custom  of  the  city  of  London,  a  married  woman 

(»)  TirrtU  t.  Bet^ndt,  Sid.  299.  (y)  Anon.  1  Salk.  282. 

(0  AnkmUin  ▼.  ClarU,  4  T.  R.  616.     Yard  {e)  Lewi*  t.  L€e,3B.&  G.  291. 

T.  JSlaaid,  1  Loxtl  Raym.  865 ;  Garth.  462,  b.  c.  (a)  Manhall  t.  RuUon,  8  T.  R.  645. 

Anofb.  1  Balk.  282.  (6)  StreUon  r.Butnack,  1  Ring.  N.  G.  189. 

(«)  Yard  T.  Ellard,  I  Salk.  116.  (c)  Bardea,  T.  Kenrberg,  2  M.  &  W.  65. 

{x)  JBrnmond  t.  Lona,  1  Roll.  Abr.  889  pi.  id)  Bogmtt  t.  Frier^  11  Bait  801. 

10;  Gro.  Got.  208,  227.  464;  Go.  Litt.  351  a.,  («)  WiUiamtw^  ▼.  Dwwf,  9  Ring.  292. 

351  b.  (J)  Marth  ▼.  Hutckiiuon,  2  R.  &  F.  226. 
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is  esabled  to  carry  on  trade  as  ^feme  sole  merohant,  yet  slie  can  neither 
sue  nor  be  sued  in  respect  of  her  dealings  in  that  capacity  without  her 
husband,  {g)  But  although  the  wife  has  no  power  to  sue  in  her  own 
name,  independently  of  her  husband^  during  the  coverture,  yet  she  is 
entitled,  under  certain  circumstances,  when  living  separate  from  him,  to 
maintain  an  action  in  his  name,  and  the  courts  wiU  prevent  him  firom 
fraudulently  interfering  to  defeat  such  action. 

Of  the  wife's  right  of  action  in  the  name  of  her  husband. — ^If  the  hus- 
band and  wife,  for  example,  are  living  separate,  under  sentence  of  separa- 
tion/^^;t^i^/tf  lite  in  the  ecclesiastical  court,  {Jk)  or  under  a  deed  of  separa- 
tion, {%)  or  have  been  living  apart  for  several  years,  (^)  the  wife  may  bring 
an  action  in  the  name  of  the  husband,  on  indemnifying  the  latter  against 
costs. 

A  married  woman  agreed  to  sing  at  the  opera  for  a  certain  reward,  and 
the  defendants  undertook  in  writing  to  see  her  paid,  but  made  default, 
whereupon  the  lady  brought  an  action  in  her  husband's  name  against  the 
defendant  upon  their  undertaking.  A  motion  was  made  for  a  stay  of  pro- 
ceedings, on  the  ground  that  the  husband  was  resident  abroad,  and  tliere 
seemed  no  likelihood  of  his  ever  coming  to  England.  "But  the  court, 
without  hesitation,  refused  the  motion,  saying  they  would  throw  no  impe- 
diment in  her  way."  (/)  And  where  the  husband  and  wife  lived  separate 
under  a  deed  of  separation,  by  which  the  husband  agreed  to  allow  the  wife 
to  enjoy,  as  her  separate  estate  and  property,  all  effects  which  she  then 
had,  or  which  she  might  thereafter  acquire,  and  covenanted  that  he  would 
not  do  any  act  to  impede  the  operation  of  that  deed,  but  would  ratify  all 
lawful  or  equitable  proceedings  to  be  brought  in  his  or  their  names  for  re- 
covering and  obtaining  such  property ;  and  the  wife  brought  an  action  on 
a  promissory  note  in  the  name  of  the  husband  and  herself,  and  the  husband 
released  the  debt,  and  the  release  was  pleaded /fii«  ^arm/i  <?0i}/i;ii#a/»<r^, 
the  court,  on  application,  ordered  the  plea  to  be  taken  off  the  record,  and 
the  release  to  be  given  up  to  be  cancelled,  on  the  ground  that  the  release 
was  in  fraud  of  the  deed  of  separation,  (m) 

When  the  husband  is  crviLiTEB  mortuus.  and  the  wife  entitled  to  me 
as  a  FEME  SOLE — An  alien  enemi  has  no  civil  rights  in  this  country ;  he 
is  disabled  from  suing  in  our  courts  of  law,  and  is  civiliter  mortuus  ;  the 
wife,  therefore,  of  an  alien  enemi,  if  she  be  a  subject  of  this  country,  or  if 

iff)  CaudeU  ▼.  Shaw,  4  T.  R.  861.    Beard  t.  (i)  Morgan  t.  Tkowuu,  2  C.  &  M.  88S. 

WOb,  2  B.  &  P.  98.  (0  MingotU  y.  Drummond,   1  Ken.  notei, 

<A)  ChamberB  v.  DowOdton,  9  East,  471.  469. 

(»)  InntU  T.  Newman,  4  B.  &  Aid.  419.  (m)  InnM  t.  Newmam,  4  B.  &  Aid.  419. 
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she  be  an  alien  ami  domiciled  in  the  British  dominions,  is  considered  as  a 
feme  sole,  and  may  maintain  an  action  in  her  own  name  upon  all  contrac!s 
that  have  been  entered  into  with  her,  as  she  would  otherwise  be  entirely 
remediless,  {n)  If  the  husband  also,  being  a  subject  of  this  country,  has 
been  banished  by  act  of  parliament,  (o)  or  has  been  transported  for  a  term 
of  years  or  for  life,  or  remains  on  board  the  hulks  under  sentence  of  trans- 
portation, {p)  or,  having  been  transported,  has  not  returned  to  this  country 
after  his  term  of  transportation  has  expired,  {q)  he  is  considered  to  bo 
civilly  dead ;  the  wife  is  in  a  state  of  legal  widowhood,  and  is,  therefore, 
able  to  maintain  an  action  in  her  separate  capacity.  And  if  a  man  has 
separated  himself  from  his  wife,  and  has  not  afterwards  been  heard  of  for 
tlie  space  of  seven  years,  that  circumstance  i^frimd  facie  evidence  of  his 
death,  (r)  and  in  the  absence  of  express  proof  of  his  being  actually  alive, 
the  wife  may  sue  alone,  describing  herself  as  a  widow,  {s) 

A  divorce  a  mensd  ei  thoro  does  not  dissolve  the  relation  of  husband 
and  wife,  but  a  divorce  a  vinculo  matrimonii  at  once  puts  an  end  to  the 
marriage  contract,  and  remits  the  parties  to  the  rights  and  liabilities  of 
single  persons. 


SECTION  III. 

DISSOLUTION   OF  THE   COVERTURE   BY   DEATH  — ^THE   HUSBAND'S  BIGHTS 

BY   SURVIVORSHIP. 

When  the  surviving  husband  ought  to  sue,  and  when  the  heir  at 
LAW  of  the  wife,  upon  covenants  annexed  to  the  wifes  estates  of  in- 
heritance. 

If  the  coverture  be  dissolved  by  the  death  of  the  wife,  and  the  husband 
(having  had  issue  by  her  inheritable)  becomes  tenant  by  the  curtesy  of 
the  wife's  estates  of  inheritance,  he  is  clothed  with  the  interest  in  all  real 
contracts  or  covenants  annexed  to  such  estates,  and  is,  consequently,  the 

(»)  Ikeiiy  ▼.  Duehtu  qf  Mazanne,  1  Salk.  P.  282    BxparU  Franks^  7  Ring.  762 ;  1  M.  & 

116  ;  1  Ld.  Raym,  147,  a.  c.    Parke,  B.,  Barden  Sc.  1,  s.  c. 

T.  Ketftrberff,  2  M  &  W.  65.  (y)  Carrol  ▼.  Bleneow,  4  Bsp.  27. 

(o)  Co.  Litt.  188,  a.  (r)  Ellenborough,  C.  J.,  Doe  t.  Jesion,  6  Eaat, 

(d)  Sparrow  ▼.  Carrutkert,  cited  2  Black,  1197.  85.    Hope^dl  y.  Dt  Pinna,  2  Campb.  1 14. 

Loid  Bldon,  C.  J.,  Mank  t.  HutehinKn^  2  B.  &  («)  Sliz.  WUmo^t  caie,  Moore,  851. 
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proper  party  to  maintain  an  action  upon  them.  But  upon  real  ccntracis 
annexed  to  the  wife's  estates  of  freehold  and  inheritance  which  descend 
after  her  death  upon  her  heir  at  law,  the  husband  can  maintain  no  action, 
although  such  contracts  have  been  entered  into  during  the  coverture  with 
both  husband  and  wife  jointly.  In  an  action,  therefore,  by  the  surviving 
husband  for  the  breach  of  a  covenant  to  repair  premises  demised  by  himself 
and  wife,  the  lessee  is  not  estopped  from  showing  that  the  husband  was 
seized  in  right  of  his  wife  for  the  term  of  her  life,  and  that  she  died  without 
issue,  whereupon  his  estate  and  interest  in  the  demised  premises  ceased 
and  determined ;  (a)  and  if,  during  coverture,  a  lease  be  made  by  husband 
and  wife  according  to  the  provisions  of  the  stat.  32  Hen.  8,  c.  28«  8,  3, 
containing  a  covenant  from  the  lessee  to  pay  rent  to  the  husband  and  wife 
and  the  heirs  of  the  wife,  and  the  surviving  husband  brings  an  action  on 
the  covenant  for  non-payment  of  the  rent,  the  action  may  be  defeated  by  a  plea 
showing  that  the  demised  premises  were  the  property  of  the  wife,  and  that 
the  plaintiff  never  had  any  estate  in  them  but  in  right  of  his  wife^  and  that 
she  died  without  issue  before  the  rent  became  due,  leaving  A.  her  heir  at 
law,  who  claimed  the  rent,  (b)  But  all  *'  fruits  fallen"  during  the  cover- 
ture, such  as  a  relief  dile  in  right  of  the  wife's  manor  or  seignory,  arrears 
of  a  rent  charge  granted  either  to  the  wife  alone,  or  to  the  husband  and 
wife  jointly,  and  all  arrears  of  rent  due  at  the  death  of  the  wife,  are  reco- 
verable by  the  husband  in  his  own  right.  For  all  breaches  of  covenants, 
also,  not  in  the  nature  of  continuing  breaches,  where  the  ultimate  damage 
has  accrued  during  the  coverture,  the  husband  may  maintain  an  action  in 
his  own  right  after  the  death  of  his  wife,  although  the  lands  have  descended 
to  her  heir  at  law.  (c)  If,  too,  the  surviving  husband  was  seized  during 
coverture  of  a  rent  charge  in  fee,  fee  tail,  or  for  life,  in  right  of  his  wife, 
he  may  by  statute  sue  in  his  own  right  for  arrears  which  accrued  before  the 
marriage,  as  well  as  for  such  as  accrued  during  the  coverture,  {d) 

If  a  debt  by  bond  be  due  to  a  feme  sole,  who  afterwards  marries,  and 
the  husband  makes  a  letter  of  attorney  to  a  third  party  to  receive  the 
money,  who  receives  it  accordingly,  and  the  wife  dies,  the  husband  shall 
have  an  action  in  his  own  right  for  this  money,  for  by  the  receipt  the  pro- 
perty therein  becomes  vested  in  the  husband,  {e)  So  if  a  legacy  devised 
to  a  married  woman  be  actually  received  by  an  attorney  or  agent,  duly  ap- 
pointed for  that  purpose  by  the  husband  alone,  or  by  the  husband  and 

{a)  Blake  v.  Foster,  8  T.  R.  487.  (rf)  82  Hen.  8,  c.  87 ;  Co.  Litt  351,  b.    An,- 

{b)  UiU  V.  Saunders,  9  Moo.  238 ;  7  D.  &  B.      drew  OgnM't  case,  4  Go.  51,  a.  b. ;  1  Boll.  Abr. 

17  s.  c.  in  error.  Bar<m  d:  Feme,  (H.)  1. 

(c)  Post  ch.  U,  8. 1 .  (<)  1  RoU,  Abr.  842,  (I).)  5. 
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wife  jointly,  it  is  thenceforth  no  longer  a  chose  in  action  of  the  wife,  but 
money  had  and  received  to  the  use  of  the  husband,  who  may  sue  for  it, 
after  the  death  of  his  wife,  in  his  own  right.  (/)  If  the  husband  has  com- 
menced a  joint  action  in  his  own  name  and  in  that  of  his  wife,  for  the 
purpose  of  reducing  the  wife's  chose  in  aciion  into  possession,  and  the 
wife  dies  before  judgment,  the  action  is  at  an  end,  and  the  unrecovered 
chose  in  action  vests  in  the  wife's  personal  representative ;  (^)  but  if  the 
wife  dies  after  judgment,  but  before  execution,  the  husband  alone  is  en- 
titled to  the  benefit  of  the  judgment,  and  may  have  execution  without  a 
scire  facias,  or  he  alone  may  have  an  action  of  debt  thereon,  (h) 

Of  the  right  of  the  surviving  husband,  as  administrator  jure,  mariti  to 
the  wife's  leasehold  estates,  and  her  unrecovered  choses  in  action, — The 
surviving  husband  is  entitled  jure  mariti  to  demand  admininistration  of 
his  wife's  personal  estate,  and  may  recover  the  same  for  his  own  use  and 
benefit,  (t )  Having  obtained  letters  of  administration,  he  is  clothed  with 
all  the  wife's  leasehold  estates,  or  chattels  real,  and  is  the  only  party  enti- 
tled to  sue  upon  contracts  or  covenants  annexed  to  such  estates.  He  is 
entitled  also  to  all  his  wife's  choses  in  action,  and  every  other  species  of 
personal  property,  whether  actually  vested  in  her  and  reduced  into  posses- 
sion, or  contingent  or  recoverable  only  by  action  or  suit,  {k)  If  the  sur- 
viving husband  should  die  before  he  has  obtained  a  grcmt  of  administration, 
or,  having  obtained  the  grant  before  all  the  wife's  choses  in  action  have 
been  reduced  into  possession,  administration  de  bonis  non  of  the  wife  must 
be  committed,  (/)  and  this  is  granted  by  the  spiritual  courts  to  the  next  of 
kin  of  the  husband,  as  the  party  by  law  entitled  to  the  property,  {m) ; 
and  if  administration  de  bonis  non  of  the  wife  is  obtained  by  any  third 
person,  he  is  a  trustee  for  the  representative  of  the  husband,  {n)  If  ad- 
ministration is  granted  to  the  child  of  the  deceased  wife,  the  surviving 
husband  is  a  competent  witness  to  prove  an  acknowledgment  from  a  debtor, 
so  as  to  take  the  wife's  chose  in  action  out  of  the  operation  of  the  statute 
of  limitations,  {o) 

Chattels  real  and  personalty,  possessed  by  the  wife  in  auter  droit,  as 
executrix  or  administratrix,  do  not,  as  previously  mentioned,  vest  in  the 

(/)  1  Ron.  Alir.  242,  D.  Huntley  t.  Ortffith,  (k)  ffumphreyy.  BuUer,  1  Atk.  459.  ^«V  Oeo. 

Moore,  452 ;  Golds.  159, 160;  Sand's  caae,  8  Salk.  22. 

(^)  CkecchtY, Powell,S B.Sl0.25Z ;  9J>.&B^  (I)  BeUty.  Kimpton,  2  B.  &  Ad.  278. 

248,  t.  c.  (m)  Fietd&r  t.  Manner,  8  Hag.  769.    In  the 

(A)  Beamond  v.  Long,  Cro.  Gar.  208,  227.  goods  of  Pountneif,  4  Hag.  2d9 ;  Haigmve'a 

Oabrxel  MUe$i  case,  1  Mod.  179.    Eyrtt  y.  Law  Tnusta,  475. 

CoitQird,  Kd.  887.  (»)  Squib  v.  Wyn,  1  P.  W.  378.    CaH  r. 

(t)  Co.  Iiitt.  46,  b.  851,  a.  n.  (1 ),  19Ui  edition,  Rset,  cited  ib.  881. 

by  Butler.  (o)  HaH  r.  Stephens,  19  Jurist,  225. 
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husband  by  survivorship,  but  belong  to  the  administrator  de  bonis  non  of 
her  testator,  {p) 

In  the  case  of  personal  contracts,  made  with  both  the  husband  and  wife 
jointly  during  coverture,  the  husband,  on  the  death  of  the  wife,  is  of  course 
entitled  thereto  by  survivorship,  and  may,  consequently,  maintain  an  action 
upon  any  such  contract  in  his  own  right. 

Of  the  wife's  rights  by  survivorship. 

The  surviving  wife  is  absolutely  entitled  to  all  her  estates  of  freehold 
and  inheritance,  and  to  all  chattels  real  and  terms  of  years  in  land  held  by 
the  husband  during  the  coverture  in  her  right,  and  remaining  undisposed 
of,  at  the  time  of  her  death ;  {q)  the  right  of  action,  therefore,  upon  dl  co- 
venants annexed  to  such  estates  is,  by  the  death  of  the  husband,  transferred 
to  the  wife. 

If,  during  the  coverture,  the  husband  alone  has  granted  an  underlease 
out  of  the  wife's  term  of  years,  reserving  rent  to  himself,  this  amounts  to  a 
disposition  pro  ianto  of  the  term,  the  rent  becomes  the  sole  and  absolute 
property  of  the  husband,  and  his  personal  representative  is  entitled  to  it  at 
his  death,  although  the  reversion  for  the  residue  of  the  term  remains  vested 
in  the  wife ;  (r)  but  if  the  wife  be  made  a  party  to  the  underlease,  and  the 
rent  be  reserved  to  herseif  and  husband  jointly,  then  she  is  entitled  by  sur- 
vivorship to  the  rent,  and  to  all  arrears  remaining  due  at  the  husband's 
death,  (a)  So,  also,  if  a  lease  be  made  by  husband  and  wife  of  her  freehold 
estate,  not  in  conformity  with  the  statute  Hen.  8,  which  she  elects  to  con- 
firm after  the  death  of  her  husband,  she  is  entitled  to  the  rent,  and  to  all 
arrears  which  accrued  during  the  coverture.  (/)  The  surviving  wife  is  also 
entitled  to  all  the  fruits  of  hor  freehold  estate  "  fallen  during  coverture ;" 
to  all  arrears  of  rent  reserved  on  leases  made  by  her  for  life  or  years  before 
the  marriage,  and  to  all  rents  service,  charge,  or  seek,  of  which  she  was 
seized  dum  sola,  or  of  which  the  husband  was  seized  in  her  right,  (u)  or  of 
which  she  and  her  husband  were  seized  jointly,  during  the  coverture ;  {x) 
and  she  may,  after  the  death  of  her  husband,  maintain  an  action  of  debt 
in  her  own  right  to  recover  them.  *'  The  principal  which  survives  to  her 
carries  with  it  all  its  accessories."  But  if  the  money  has  been  actually  re- 
ceived by  a  person  appointed  for  that  purpose  duiing  the  coverture,  it  be- 


(p)  Co.  Idtt  851,  A. ;  Williamf  on  Bxecaton,      800 ;  1  Rop.  175,  2nd.  edition. 
819,  ed.  1841.  (0  Barim,  A  Fm4,  1  Bdl.  Abr.  850,  (D.) 


({)  Co.  Liu.  351,  a.  851,  b.  pi.  4 

r)  Co.  Litt  46,    Blaxton  t.  Heath,   Pop.  ( 

145.    SifffCt  caae,  Cro.  Elis.  83.  {x)  TmpU  ▼.  TmpU,  On,  Slii.  791. 


(r)  Co.  Litt  46,    Blaxton  t.  Heath,   Pop.  («)  l^RoIL  Abr.  D.  850 :  Co.  litt  351,  a. 

5.    i9yfii'#  caae,  Cro.  Elis.  83. 

(«)  Hale,  C.  J.,  Drtw  x.  Badly,  8  Keb.  298, 
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oomes  the  absolute  property  of  the  husband,  being  money  had  and  received 
to  his  use ;  and  his  personal  representative,  therefore,  and  not  the  wife,  is 
then  the  party  entitled  to  an  action  for  its  recovery,  (y) 

Contracts  under  seal  made  with  the  wife  alone y  or  with  the  husband 
and  wife  jointly  during  coverture, — The  wife  is  also  entitled  by  survivor- 
ship to  all  contracts  under  seal  entered  into  during  the  coverture  with  her- 
self alone,  or  with  her  husband  and  herself  jointly,  {z) 

A  bond^  for  example,  entered  into  during  coverture  with  the  husband 
and  wife  jointly,  survives  to  the  wife,  (a)  but  she  may  waive  her  right  to 
the  instrument,  and  it  then  becomes  the  obligation  of  the  baron  alone,  (d) 
And  if,  after  the  death  of  the  husband,  she  sues  upon  the  bond  as  his  ad- 
ministratrix, and  not  in  her  own  right,  this  appears  to  be  a  sufScient  elec- 
tion and  waiver  of  the  instrument  on  her  part,  and  on  her  death,  therefore, 
before  judgment,  the  administrator  de  bonis  non  of  the  husband,  and  not 
her  own  personal  representative,  must  bring  an  action  for  the  money,  {c) 
To  a  debt  due  on  a  joint  judgment,  recovered  by  herself  and  husband 
during  the  coverture,  the  wife  is  also  entitled  by  survivorship,  {d) 

The  surviving  wife  is  entitled  also  to  all  promissory  notes  and  biUs  of  ex- 
change made  payable  to  her  during  the  coverture,  and  also  to  all  express 
simple  contracts  where  the  promise  has  been  made  to  herself  during  the  mar- 
riage, and  the  consideration  to  support  it  has  moved  from  her.  {e)  A  married 
woman  being  administratrix,  received  a  sum  of  money  in  that  character, 
and  lent  the  same  to  her  husband,  taking  in  return  for  it  the  joint  and 
several  promissory  notes  of  her  husband  and  two  other  persons,  payable  to 
her  with  interest ;  the  husband  died,  and  it  was  held,  that  the  note  was  a 
chose  in  action  surviving  to  the  wife,  and  that  although  she  could  not  have 
maintained  any  action  on  the  note  during  the  lifetime  of  her  husband,  yet, 
that  he  being  dead,  she  might  sue  upon  it  against  either  of  the  other 
makers,  {f) 

As  regards  all  simple  contracts,  however,  made  with  the  wife  alone,  or 
with  the  husband  and  wife  jointly,  during  coverture,  the  husband  may 
elect  to  let  his  wife  have  the  benefit  of  it  by  survivorship,  or,  if  he  thinks 
proper,  he  may  take  it  himself  If,  therefore,  in  his  lifetime,  he  brings  an 
action  upon  the  contract  in  his  own  name,  that  amounts  to  an  election 

(y)  1  BoH  Abr.  850.  (c)  N<rrUm  t.  Ohver,  Noy'i  np.  149. 

Cz)  Banm  H  Feme,  Bro.  Abr.  91  pi.  24 ;  1  (d)  Com.  Digt  Bar.  &  Feme,  F.  1.    Offlander 

Roll  Abr.  849,  (B).  Lee  G.  J.,  Day  t.  Pargrave,  ▼.  Baeton,  1  Vem.  896.   Biigood  t.  Way,  2  W. 

cited  2  M.  &  S.  890, 397.    Parke,  B.,  Bendix  t.  BL  1289. 

WaJceman,  12  M.  &  W.  98,  100.  (e)  Bicharde  t.  Bichardt,  2  B.  &  Ad.  447. 

(a)  1  RoU.  Abr.  842;   I).   2,-849,  B.  1,-  JVoiA  ▼.  iV<uA,2Mad.  188.    Oatertv.Madeley, 

Coppin  V. ,  2  P.  W.  496.  6  M.  &  W.  428,  ante,  888. 

1$)  1  RoU.  Abr.  349,  (Y.)  1.  (/)  Bickarde  ▼.  Bicharde,  2  B.  &  Ad.  447. 
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to  take  it  to  himself,  and  to  an  expression  of  dissent  on  his  part  to  his 
wife's  having  any  interest  in  it,  and  she  cannot,  consequently,  in  this 
case,  take  it  hy  survivorship,  but  the  right  of  action  vests  in  the  personal 
representative  of  the  husband.  (^)  If,  however,  he  should  join  his  wife 
as  a  party  in  suing  on  the  contract,  and  should  in  such  case  die  after 
judgment,  and  before  execution,  the  judgment  would,  as  before  mentioned, 
survive  to  her. 

Tfie  surviving  wifes  right  to  lier  unrecovered  choseB  in  action,^£he 
wife  is  also  absolutely  entitled  by  survivorship  to  all  promissory  notes  and 
bills  of  exchange  made  payable  to  her  before  marriage,  {h)  and  to  all  her 
unrecovered  choses  in  action. 

If  a  joint  action  has  been  commenced  by  the  husband  in  the  name  of 
himself  and  his  wife,  for  the  purpose  of  recovering  possession  of  the  wife  s 
chose  in  action,  and  the  husband  dies  before  judgment  has  been  obtained, 
the  right  of  action  will  survive  to  the  wife,  who  may,  by  entering  a  sug- 
gestion of  the  death  upon  the  record,  prosecute  the  suit  to  judgment  for 
her  own  sole  use ;  and  even  if  judgment  has  been  signed  in  the  action  so 
commenced  prior  to  the  husband's  deaths  but  no  execution  levied,  the 
benefit  of  the  judgment  will  survive  to  the  wife,  and  she  may  forthwith 
issue  execution  thereon  for  her  own  use.  (t)  Nothing  short  of  a  reduction 
of  the  wife's  chose  in  action  into  actual  possession  can  divest  her  right 
thereto,  or  bar  her  legal  title  by  survivorship,  (k) 

(V)  Coppin  T. ,  2  P.  Wmi.  497.   Day  r.  1  D.  &  L.  1041.    OtUert  ▼.  MadeUy,  6  H.  &  W. 

Pargrave,  cited  2  M.  &  S.  396,  397.     Fa^e,  B.,  427.    Bond  t.  Simmofu,  3  Atk.  21 ;  anon.  ib. 

Outers  y.  Madely,  6  M.  &  W.  427.  726.    Nanny  t.  Martin,  1  ch.  c  27. 

(A)  Nash  V.  Nash,  2  Mad.  138.    Oaltrs  t.  (ifc)  Co.  Litt.  351,  b.    Rumseyy.  Owrge,  1 IL 

Made'eif,  6  M.  &  W.  423.  Sherrinffton  t.  Yates,  &  8. 180, 1.     Cheechi  v.  Povdl,  6  B.  &  C.  253  ; 

12  M.  &  W.  855 ;  1  D.  &  L.  1032,  s.  c.  9  D.  &  R.  244,  s.  c.    MqHt.  St^k€nt,9JunMi, 

(0  Sherrington  y.  Yates,  12  M.  &  W«  865 ;  225. 
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CHAPTER  XIV. 

OF  THE  PLAINTIFFS  IN  ACTIONS  EX  CONTRACTU,  WHEN 
THERE  HAS  BEEN  A  CHANGE  OF  INTEREST  BY  DEATH. 
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SECTION  I. 

REAL  AND   PERSONAL  COVENANTS. — RIGHT  OF  ACTION    OP  THE   HEIR   AT 

LAW  AND  THE   PERSONAL  REPRESENTATIVE. 

Real  contracts,  or  covenants  running  with  the  land,  annexed  to  an  estate 
of  inheritance,  descend  with  the  land,  in  case  of  death,  to  the  heir  at  law. 
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and  he  done  can  take  advantage  of  them,  (a)  They  pass  to  the  heir  not 
only  without  his  being  named  in  the  covenant,  but  where  the  covenant  is 
made  with  the  covenantee  and  his  executors,  (b)  Wherever  there  is  a  fair 
inference,  from  the  structure  of  the  covenant,  that  it  was  intended  to  con- 
tinue in  force  for  a  longer  period  than  the  life  of  the  covenantee,  the  heir 
may  take  advantage  of  it  {c) 

The  heir  at  law  also  represents  his  ancestor  upon  such  personal  co- 
venants as  relate  to  the  freehold,  and  affect  the  value  of  the  inheritance. 
Thus,  if  a  man  covenants  with  another  and  his  heirs,  to  enfeoff  him  and 
his  heirs  of  the  manor  of  D.,  and  will  not  do  it,  and  he  to  whom  the 
covenant  is  made  die,  his  heir  shall  have  a  writ  of  covenant  upon  the 
deed,  {d)  If  three  coparceners  purchase  land  in  fee,  and  mutually  covenant 
each  with  the  other  of  them  and  her  heirs,  that  the  survivors  shall  convey 
to  the  heirs  of  such  as  shall  die  first,  the  heir  of  a  deceased  covenantee  is 
the  proper  party  to  maintain  an  action  upon  the  covenant,  (e)  the  prin- 
ciple established  being,  that  if  the  heir  at  law  would  have  had  the  benefit 
of  whatever  would  have  accrued  from  the  performance  of  the  covenant,  he 
shall  have  the  damages  that  accrue  from  the  non-performance. 

Of  the  heir's  right  of  action  in  respect  of  continuing  breaches  of 
REAL  COVENANTS. — When  a  real  contract  or  covenant  running  with  the 
land  has  been  broken  in  the  lifetime  of  the  ancestor,  and  the  breach 
remains  a  continuing  breach  in  the  time  of  the  heir  at  law,  the  latter  is 
the  only  party  who  can  maintain  an  action  in  respect  thereof,  if  no  actual 
damage  has  resulted  to  the  personal  estate  of  the  ancestor. 

The  heir-at-law  assigned  for  breach  of  covenant,  that  certain  premises 
were  out  of  repair,  tali  die  et  per  decern  annos,  which  included  part  of  his 
ancestors  time.  After  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of 
judgment,  that  the  breach  for  part  of  the  ten  years  had  been  incurred  in 
the  ancestors  time;  but  per  Holt,  G.  J.,  "If  the  premises  were  out  of 
repair  in  the  ancestor  s  time,  and  continued  so  in  the  time  of  the  heir,  that 
is  a  damage  to  the  heir  for  which  he  shall  have  an  action,  and  the  jury 
must  give  as  much  damages  as  will  put  the  premises  into  repair."  (/)  The 
plaintiff,  as  executrix,  declared  that  the  defendant^  by  deed  conveying  to 
the  plaintiff's  testator  certain  lands,  covenanted  with  the  testator  that  he 
was,  at  the  time  of  the  execution  of  the  deed,  seized  in  fee,  and  had  a 
right  to  convey,  &c.,  and  assigned  for  breach  that  the  defendant  was  not 

(a)  Saie  ▼.  KitdHiiffkam,  10  Mod.  158;  Touch.      &  8. 191. 

176.  TTtneerT.  D\Erreux,8P.Wms.l89,n.(B.)  (e)  Wotion  v.  Cook,  1  And.  65;  Benl   228; 

(b)  Loughtr  ▼.  WtUiauM,  2  Ler.  92.  Dy.  887,  b. 

(c)  Saehevtrell  ▼•  Froffffoart,  2  Saund.  367,  a.  (/)   Vivian  v.  Campion,  1  Salk.  141 ;  2  Lord 
{d)  Pitz.  N.B.  146,  (c);  Touch.  175;  4  M.  Kaym.  1126,  s.c. 
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seized  in  fee,  and  had  not  a  right  to  convey,  &c.  Upon  special  demurrer, 
this  was  held  ill,  and  that  the  executrix  could  not  maintain  an  action  for 
such  breaches,  without  showing  some  special  damage  to  the  testator  in  his 
lifetime,  as  any  damage  that  accrued  after  his  decease  would  be  a  matter 
which  concerned  the  heir.  (^)  As  the  defendant  had  not  a  good  title,  the 
covenant  was  broken  as  soon  as  it  was  made ;  yet  as  long  as  the  heir-at- 
law  held  the  land  under  the  defective  title,  there  was  a  continuing  breach, 
the  entire  damage  arising  from  which  clearly  resulted  to  the  heir-at- 
law. 

A  vendor  of  land  executed  a  conveyance,  professing  to  convey  an  estate 
in  fee  in  the  land,  and  covenanted  with  the  vendee  and  his  heirs  for  fur- 
ther assurance  on  request ;  and  a  request  was  made  by  the  vendee  in  his 
lifetime  to  have  a  fine  levied  by  the  vendor  for  better  assuring  the  estate 
granted,  but  no  fine  was  levied ;  in  consequence  whereof,  the  heir-at-law 
of  the  vendee,  after  the  death  of  the  latter,  who  quietly  enjoyed  the  estate 
during  his  life,  was  evicted,  and  brought  his  action  for  the  damages  conse- 
quent thereon ;  and  it  was  held,  that  as  the  ultimate  damage  had  been 
sustained  by  the  heir-at-law,  he  was  the  proper  party  to  maintain  the 
action.  (A)  Here,  also,  the  breach  by  the  request  and  the  refusal  accrued 
in  the  ancestor's  lifetime,  yet  so  long  as  the  act  covenanted  to  be  done 
remained  unperformed  after  the  request  made,  the  breach  was  in  the  nature 
of  a  continuing  breach  in  the  time  of  the  heir-at-law.  Where,  however, 
the  ancestor  was  himself  evicted,  it  was  held,  that  the  eviction  being  to  the 
ancestor,  he  could  not  have  an  heir  or  assignee  of  that  land,  and  so  the 
damages  belonged  to  the  executors,  though  not  named  in  the  covenant, 
and  nothing  descended  to  the  heir,  (i)  This  reason  for  the  entire  exclu- 
sion of  the  heir  does  not  appear  satisfactory,  as  we  have  before  seen  that 
the  heir  may  maintain  an  action  upon  a  covenant  affecting  the  value  of  the 
inheritance,  although  no  estate  in  the  land  actually  descends  to  him  ;  (k) 
and  if  the  ancestor  has  done  nothing  to  intercept  the  descent  of  the  land 
to  the  heir,  the  executor  might  bo  restricted  to  the  recovery  of  the  damage 
sustained  by  the  personal  estiite,  through  the  loss  of  the  rents  and  profits 
of  the  land  in  the  lifetime  of  the  testator,  and  thus  leave  a  subject  of  suit 
entire  to  the  heir  in  respect  of  the  damage  done  to  the  inheritance.  (/) 

Riffht  of  action  of  the  personal  representative. — It  seems,  however, 
that  when  by  the  breach  of  a  covenant  for  title  the  estate  of  the  ancestor 

(a)  Kinffdonr.NoUU,  1  M.  &S.865;  4M.  (t)  Lucy  t.  Lmngton,  2  Ler.  26;  1  Ventr. 

ft  a  63.  176,  ■.  c. 

(A)  J<m€t  T.  King,  4  M.  &  S.  188 ;  5  Taunt  (k)  Ante,  860.  J<me$  ▼.  King,  4  M.  &  S.  191. 

41&,Vc.  0  1M.&S.864. 
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has  been  actually  divested,  the  personal  representative  is  the  only  party 
vfho  can  maintain  an  action  upon  the  covenant;  (m)  and  with  respect  to 
the  breaches  of  all  other  real  contracts  not  in  the  nature  of  continuing 
breaches,  where  the  covenant  having  been  broken  is  broken  once  for  all, 
and  the  entire  and  ultimate  damage  has  accrued ;  such  damage,  if  it 
results  in  the  time  of  the  ancestor,  survives  to  his  personal  representative, 
who  in  such  case  is  the  only  party  entitled  to  sue  upon  the  covenant  If, 
therefore,  a  covenant  to  repair  contained  in  a  lease  be  broken,  and  the 
lease  expires,  the  right  to  sue  in  respect  of  the  breach  cannot  be  trans- 
ferred to  a  subsequent  assignee  of  the  premises,  but  the  action  must  be 
brought  in  the  name  of  the  person  entitled  to  the  property  on  the  expira- 
tion of  the  term,  (n)  Such  must  have  been  the  case  in  Marley  v.  Poihill,  (o) 
where  the  plaintiff  brought  an  action  as  executor  of  the  Bishop  of  Win- 
chester, and  alleged  in  his  declaration  that  Brian,  the  predecessor  of  the 
bishop,  his  testator,  had  demised  a  rectory  and  certain  lands  to  S.  for 
twenty-one  years,  who  had  assigned  the  lease  to  the  defendants ;  and  that 
the  lessee  covenanted  with  Brian  and  his  successors  to  repair  the  chancel 
of  the  church,  and  the  bams,  &c.,  and  assigned  as  a  breach  the  not  repair- 
ing thereof  in  the  life  of  the  bishop,  the  plaintiff's  testator,  and  avened 
that  the  lease  afterwards  expired^  and  it  was  held  that  the  executor  was 
entitled  to  maintain  the  action.  If  the  lease,  in  this  case,  expired  in  the 
lifetime  of  the  bishop,  the  plaintiff  s  testator,  the  covenant  ceased,  no 
further  breach  of  it  could  be  committed,  the  ultimate  damage  was  then 
sustained,  and  that  damage  having  accrued  in  the  lifetime  of  the  testator, 
it  would  be  properly  sued  for  by  his  executor,  {p)  If  the  lease  had  not 
then  expired,  the  executor  could  not  have  maintained  the  action,  except 
in  respect  of  some  actual  damage  resulting  from  the  breach  to  the  per- 
sonal estate  of  his  testator,  inasmuch  as  there  would  be  a  continuing 
breach  as  long  as  the  covenant  remained  in  force  and  unfulfilled ;  and  the 
succeeding  bishop  to  George  Morley  would  consequently,  on  becoming 
seized  of  the  reversion,  be  entitled  to  sue  the  lessee  upon  his  covenants, 
and  to  recover  as  much  damages  as  would  suffice  to  put  the  premises  into 
repair ;  {q)  and  if  the  executor  could  sue  upon  the  covenant,  as  well  as  the 
heir,  or  the  successor,  except  in  respect  of  some  special  damage  to  the  per- 
sonal estate  of  the  testator,  the  lessee  would  be  harassed  with  two  actions 
for  the  breach  of  one  and  the  same  duty,  which  the  law  will  not  suffer. 

(m)  EUenborough,  C.  J.,  Kingdw  y.NotOe,  1  (o)  2  Ventr.  56 ;  8  Salk.  109,  •.  c 

H.  &  S.  86S.  ip)  MoHey  t.  PolkiU,  2  Tentr.  66. 

(n)  JohMcn  v.  ChHrekwirdent  qf  St.  Peter,  (9)  Ante,  850,  851. 
4  Ad. 


&B11.  520;  6N.&M.  115,  ft.c. 
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In  a  recent  action  of  covenant,  the  declaration  stated,  that  by  an  inden- 
ture made  between  William  Lloyd  (the  plaintiff's  testator)  and  Betty  his 
wife  of  the  first  part,  S.  of  the  second  part,  and  the  defendant  of  the  third 
part,  a  certain  messaage  and  lands  were  demised  to  S.  for  the  term  of  one 
year,  if  the  said  Betty  should  so  long  live,  and  afterwards  from  year  to 
year ;  that  S.  covenanted  with  Lloyd  and  Betty  his  wife  to  keep  and  leave 
the  dwelling-house  in  repair,  and  the  defendant  covenanted,  that  if  S.  was 
guilty  of  a  breach  of  his  covenant,  he,  the  defendant,  would,  on  demand, 
pay  all  costs,  charges,  and  expenses  that  might  accrue  by  reason  of  his 
default,  and  would  moreover  perform  the  covenant,  as  though  he  were  the 
real  and  bona  fide  tenant;  that  S.  entered  into  occupation,  and  Betty  died 
in  the  lifetime  of  Lloyd ;  and  that  the  premises  were  not  kept  in  repair, 
and  by  reason  thereof,  had  sustained  damage  to  the  extent  of  200/. ;  and 
that  Lloyd,  the  plaintiff's  testator,  had,  by  reason  of  the  default,  incurred 
liability  to  great  charges  and  expenses,  &c.  The  defendant  pleaded,  that 
before  the  demise,  Lloyd  and  Betty  his  wife  were  seized  in  their  demesne 
as  of  freehold  in  right  of  the  said  Betty  for  the  term  of  her  natural  life,  in 
the  said  messuage,  lands,  &c. ;  that  they  had  not  any  further,  or  any  other 
interest  in  the  demised  premises,  and  that  Lloyd  was  not  in  his  lifetime 
put  to,  nor  did  he  incur  liability  to  the  said  costs,  charges,  and  expenses ; 
and  it  was  held,  that  the  plea  constituted  no  answer  to  the  action,  but  that 
the  plaintiff,  as  the  executor  of  Lloyd,  was  entitled  to  recover  the  damages 
resulting  from  the  breach  of  covenant.  Here,  also,  the  ultimate  damage 
accrued  in  the  lifetime  of  Lloyd  the  testator.  On  the  death  of  Betty,  the 
covenant  which  was  annexed  to  her  life  estate  was  extinguished ;  the  re- 
mainderman, who  became  entitled  to  the  property  upon  her  decease,  could 
have  maintained  no  action  upon  it ;  the  covenant  had  been  broken  "  once 
for  all ;"  and  as  that  breach,  and  the  ultimate  damage,  accrued  in  the  time 
of  the  testator  Lloyd,  it  became  part  of  his  personal  estate,  and  was 
therefore  properly  sued  for  by  his  executors,  (r) 

If  a  man  covenants  not  to  cut  down  certain  trees  growing  on  the  land 
of  the  covenantee,  and  afterwards  fells  them  in  the  lifetime  of  the  latter, 
the  personal  representative  is  the  proper  party  to  maintain  an  action  for 
the  breach,  as  the  entire  damage  has  accrued,  and  the  covenant  has  been 
broken  ''  once  for  all "  before  the  time  of  the  heir-at-law.  There  can  be 
no  continuing  breach  of  such  a  covenant,  and  the  right  of  action,  there- 
fore, remains  with  the  personal  representative  as  part  of  the  personal 
estate.  («.) 

(r)  RitkeHl*  v.  Wtavtr,    13  Law  J,   N.  8,       W.  184. 
(Exch.)  195.     WooiXo%  t.  Sh'Semniy  12  M  &  (i)  Raymond  y  FiUhy  2  0.  M.  &  R.  589. 
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If  a  man  enters  into  a  covenant  with  the  testator  to  discharge  the  tes- 
tator s  land  from  incumbrances,  the  executor  is  the  proper  party  to  main- 
tain an  action  to  recover  damages  for  whatever  breaches  are  committed  in 
the  lifetime  of  the  testator,  such  breaches  constituting  separate  and  dis- 
tinct causes  of  action,  and  operating  as  a  direct  injury  to  the  personal 
estate,  (u)  So,  with  regard  to  the  breaches  of  a  covenant  to  pay  rent, 
although  the  covenant  when  annexed  to  an  estate  of  inheritance  descends 
with  the  land  to  the  heir  at  law,  yet  all  the  arrearages  that  have  accrued 
up  to  the  death  of  the  ancestor,  are  only  to  be  sued  for  by  the  personal 
representative.  In  these  cases  each  breach  is  entire,  giving  a  separate  and 
distinct  right  of  action,  and  although  the  covenant  is  transferred  with  the 
estate,  yet  it  is  not  so  with  the  breaches  and  consequent  right  of  action 
that  have  previously  accrued,  (a:) 

Covenants  annexed  to  life  estates  and  terms  of  years, — ^If  an  estate  is 
holden  during  the  life  of  another,  and  the  grantee  or  assignee  of  such 
estate  dies  in  the  lifetime  of  cestui  que  vie,  the  estate  will  pass  to  the 
heir  at  law,  or  the  personal  representatives  of  the  grantee  pur  autre  vie, 
according  as  he  or  they  may  or  maynot  be  named  in  the  deed  or  instrument 
of  conveyance.  If  the  estate /rt^r  autre  vie  is  limited  to  the  grantee  or  lessee 
and  his  heirs,  the  heir  will  take  as  special  occupant  on  the  death  of  the 
grantee  living  cestui  que  vie,  because  he  is  included  by  name  in  the 
grant,  (y)  If  on  the  other  hand  the  estate  be  limited  to  the  grantee,  and 
his  executors,  the  personal  representative  will  take,  for,  though  it  be  a 
freehold,  which  by  the  common  law  would  not  go  to  executors,  yet  they 
may  be  designated  by  name,  so  as  to  take  as  special  occupants,  {z)  And 
now,  if  the  estate  be  granted  or  assigned  to  the  party  generally,  without 
words  of  limitation,  the  personal  representative  will  take  the  estate  by 
force  of  the  statute,  {a)  and  be  entitled  to  the  benefit  of  the  performance 
of  all  covenants  annexed  thereto.  If  the  owner  of  an  estate  pur  autre  vie 
which  has  been  granted  to  him,  his  heirs  and  assigns,  bequeaths  the 
estate  to  A.,  and  his  assigns,  and  A.  dies  intestate  in  the  lifetime  of 
cestui  que  vie,  the  premises  will  pass  to  A.'s  personal  representative  under 
the  statute,  and  not  to  his  heir  at  law.  {h) 

All  real  contracts  or  covenants  running  with  the  land,  annexed  to  re- 
versions for  terms  of  years,  leases  and  chattel  interests  in  land,  pass  of 

(n)  Smiih  T.  Simonds,  Comb.  64.  B.  3. 

(ar>  Mfdgley  t.  Lwdace,  Caith.  289.  (a)  29  Oar.  2,  c.  8,  a.  12;  1  Vict  c  26,  ii. 

(y)  Bac.  Abr.  SttaUsf&r  life  and  occupancy,  28,  6. 

1.8.    Z)o€  T. /2oMiw<m,  8  B.  &C.  296;  2M,  (6)  2>m  y.  Z;ewu,  9  M.  &  W.  662.    IVktc. 

ft  R.  249, 8.  c.  26,  s.  6,  post  856. 

(i)  Bac.  Abr.  Estatetfw  lift  and  oecvpancy, 
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course  together  with  the  estates  to  which  they  are  annexed  to  the  personal 
representatives  of  the  deceased  covenantee,  (c)  No  mere  words  of  limita- 
tion can  vary  the  coarse  of  succession  of  a  chattel  interest.  If  a  lease 
for  years  be  made  to  a  man  and  his  heirs,  or  a  term  of  years  be  limited  to 
him  and  the  heirs  of  his  body,  or  the  heirs  male  of  his  body,  it  will  go  to 
his  executors,  (d)  So,  if  a  lease  for  years  be  granted  to  a  bishop,  parson, 
or  other  sole  corporation,  and  his  successors^  it  passes,  on  the  death  of 
the  lessee,  to  his  personal  representatives,  and  not  to  his  successors  ;  suc- 
cession in  a  body  politic  being  as  an  inheritance  in  the  case  of  a  body 
private,  (e)  No  estate  of  freehold  can  be  created  out  of  a  term  for  years. 
If,  therefore,  a  lessee  for  years  makes  a  lease  for  life,  it  is  a  chattel 
interest.  (/)  If  a  person  holds  lands  as  tenant  by  statute  merchant, 
statute  staple,  or  elegit,  he  also  has  a  chattel  interest  only,  which  passes 
to  his  personal  representative.  (^)  Whatever  covenants,  therefore,  are 
annexed  to  such  estates  and  interests  in  the  land  pass  to  the  personal  re- 
presentative as  the  assignee  in  law  of  the  covenantee,  and  he  alone  can 
maintain  an  action  upon  them. 

Bents  and  rent  charges,  —  Bent  annexed  to  a  reversion,  follows  the 
reversion  to  which  it  is  incident,  and  goes  either  to  the  heir  at  law  or  to 
the  executor,  according  as  the  reversion  may  be  an  estate  of  inheritance 
or  a  chattel  interest.  All  rents  reserved  by  lessees  on  under-leases  made 
by  them,  pass  with  the  reversion  of  the  original  term  to  the  personal  re- 
presentative, although  the  rent  may  be  reserved  to  the  lessee  and  his  heirs 
during  the  term,  without  mentioning  the  executors ;  (A)  and  if  a  man, 
seized  of  one  acre  in  land  in  fee,  and  possessed  of  another  acre  for  a  term 
of  years,  makes  a  lease  of  both,  reserving  rent,  and  dies,  the  rent  shall 
be  apportioned  with  the  reversion,  and  the  heir  at  law  and  the  executor, 
shall  each  have  his  proportion  of  the  rent,  (t)  And  now,  when  the  entire 
reversion  passes  to  the  heir,  the  rent  incident  to  such  reversion  is  appor- 
tionable  between  the  heir  and  the  personal  representative,  so  that  the 
latter  shall  have  the  proportion  that  was  earned  in  the  lifetime  of  his 
testator,  {k) 

When,  however,  a  rent,  payable  for  a  term  of  years  has  been  severed 
from  the  reversion,  it  will  pass  to  the  personal  representative  and  not  to 
the  heir  at  law.     If  a  man,  for  example,  seized  of  land  in  fee,  makes  a 

U)  Co.  litt  46,  b.,  388,  a.  396. 

((i)  lA(mArd  Lovie't   cue,  10  Co.   87  (b).  (A)  SaeKeverell  v.  Froggarl,  2  Saund.  868— 

LewnOMrpt  t.  AMn-e^  1  Boll.  Abr.  611.  871 ;  1  Vent  161. 
U)  Fidwood:*  caie,  4  Co.  65,  a.  (0  Gilb.  Rente,  188. 

(/)  BvU'i  case,  7  Co.  28,  a,  (i)  3  &  4  Wm.  4,  c.  22. 

(^)  Co.  Litt  42,  a;  2  Saund.  68;   2    Inst. 
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lease  for  years  reserving  rent,  and  afterwards  devises  the  rent  to  a 
stranger,  and  dies,  and  the  stranger  is  seized  of  this  rent  and  dies,  his  per- 
sonal representative  shall  have  the  rent,  and  not  his  heirs.  (/) 

If  rent  is  granted  to  a  person  generally,  without  words  of  limitation, 

the  rent  is  a  freehold  rent,  payable  during  the  life  of  the  grantor,  and  if 

the  latter  assigns  this  rent,  and  the  assignee  thereof  dies  in  the  lifetime 

of  the  cestui  que  vie,  the  rent  will  now  pass  by  force  of  the  statutes  to  the 

personal  representatives  of  the  assignee.     By  the  common  law,  if  rent 

was  granted  to  A.,  during  the  life  of  B.,  and  the  grantee  died,  living  B., 

the  rent  was  determined,  and  the  grant  ceased,  and  became  void,  (m)    But 

if  the  rent  was  granted  to  A.,  and  his  heirs  nominatim,  the  heir  at  law  of 

die  grantee  took  the  rent  pur  autre  vie,  as  a  special  occupant  expressly 

named  and  designated  in  the  deed.  (;i)      The  personal  representatives, 

however,  could  not  by  the  common  law  take  the  rent  as  special  occupants, 

although  included  in  the  words  of  the  grant ;  and  if  a  rent  pur  autre  tie 

was  granted  to  a  man  and  his  executors  by  name,  and  the  grantee  died  in 

the  lifetime  of  cestui  que  vie,  the  rent  was  determined  and  the  grant 

ceased,  {o)     To  put  an  end  to  this  anomaly,  and  the  legal  niceties  by 

which  it  was  supported,  and  to  preserve  and  continue  estates  for  life,  and 

facilitate  their  transfer  from  one  person  to  another,  it  has  been  enacted  that 

estates  pfir  autre  vie  shall  be  devisable  by  will,  and  that  if  no  disposition 

by  will  shall  be  made  of  any  estate  pur  autre  vie  of  a  freehold  nature, 

the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to 

))im  by  special  occupancy,  as  assets  by  descent ;  and  in  case  there  shall  be 

no  special  occupant  of  any  estate  jDtir  autre  vie,  whether  a  corporeal  or 

incorporeal  hereditament,  it  shall  go  to  the  executor  or  administrator  of 

the  party  that  had  the  estate  thereof  by  virtue  of  the  grant ;  and  if  the 

same  shall  come  to  the  executor  or  administrator,  either  by  reason   of  a 

special  occupancy  or  by  virtue  of  the  act,  it  shall  be  assets  in  his  hands.  (/?) 

All  estates  pur  autre  vie  in  rents,  as  well  as  in  lands  or  tenements,  will 

consequently,  by  force  of  the  statute,  pass  to  the  personal  representative 

of  the  grantee,  when  the  heir  is  not  expressly  named  in  the  grant,  {q)  and 

they  may  maintain  an  action  of  debt  for  its  recovery,  (r) 

• 

(i)  Kn<Ma   caae,  ^er,  6,  B.     Je*u<m  ▼.  c.  3,  b.  12.    The  new  act,  however,  is  not  to 

Lord  Lexington,  1  P.  Wms.  565.  extend  to  any  estate  pur  autre  vie  of  any  person 

(»)  Holden  ▼.  SmaUhtooke,  Yanghan,  199.  who  died  before  the  Ist  of  January,  1888. 
Tindal,  C.  J  ,  Bearpa^k  ▼.  ffwtckinton,  4  M.  &  (a)  Bearpark  v.  Hutekinaon,  4  M.  &  P.  860  ; 

P.  858.    Bac.  Abr.  {Ettate  for  life  and  oecu-  7  Bmg.  179,  s.  c.    Doe  ▼.  Lewie,  9  M.  Ac  W. 

paney,  B.  1.)  664.    Bawlineon  v.  Dueheet  i^ MomiUdgu,  3  P. 

(»)  Co.  Litt.  888,  a.     Willes,  C.  J.,  HaenXi  Wms.  264,  n.    Ripl^  t.   Walerwnh,  7  Ves. 

T.  Oouthwaite,  Willei,  505.  487,  442. 

(o)  2  Boll.  Abr.  151.  (r)  Tvmer  t.  Lee,Oro.  Car.  471.    Broum  r. 

(p)  I  Vict.  c.  26.  8.  6,  fppealintr  29  Cnr.  2,  Peiidlehury,  Cro.  Slis.  268.    PiUm  t.  Darhy, 


i 


1 


BY  DEATH— EXECUTORS  AND  ADMINISTRATORS.         357 

By  the  common  law,  when  a  tenant  for  life  made  a  lease  reserving  rent, 
and  died  between  two  rent  days,  the  rent  growing  due  was  lost  both  to  the 
execator  of  the  lessor,  and  also  to  the  remainder-man.  This  defect 
has  now  been  remedied  by  statute,  and  the  rent  is  made  apportionable 
between  the  personal  representative  of  the  lessor  and  the  party  entitled  in 
remainder,  (a) 

If  a  lord  of  a  manor  assesses  a  fine  on  a  copyholder,  for  admittance, 
and  dies  before  the  fine  is  paid,  his  executor  may  bring  an  action  for  its 
recovery,  for  it  is  a  fruit  fallen,  and  shall  not  go  with  the  inheritance  to 
tlie  heir,  {t) 

Bonds  and  personal  covenants  and  choses  in  action. — Every  right  of 
action  ex  contractu,  which  the  testator  or  intestate  possessed  at  the  time 
of  his  decease,  is  transmitted  to  the  executor  or  administrator,  who  is  alone 
entitled  to  sue  upon  bonds  and  personal  covenants  and  contracts  under 
seal,  made  or  entered  into  with  the  testator  or  intestate,  and  to  recover 
debts  of  record  due  to  him,  such  as  judgments,  statutes,  or  recognizances, 
or  debts  due  on  specialties.  («)  And  so  completely  does  the  executor  or 
administrator  represent  the  testator  or  intestate,  in  respect  of  his  personal 
contracts,  that  no  words  of  limitation  introduced  into  them,  can  take  away 
his  exclusive  right  of  action  founded  upon  such  representation.  If  one 
man,  for  example,  covenants  to  pay  money  to  another,  his  heirs  or  exe- 
cutors, the  executors  only  are  entitled  to  sue  upon  the  covenant.  If  a 
bond  or  other  personal  obligation  under  seal,  be  made  to  a  man  and  his 
heirs,  the  executor  or  administrator  is  the  only  party  who  can  maintain  an 
action  upon  the  instrument,  (x) 

If  the  deceased  in  his  life  time  has  assigned  a  bond  or  other  chose  in 
action  not  assignable  in  law,  so  as  to  transfer  the  equitable  interest  to  the 
assignee,  the  action  upon  the  instrument  must  nevertheless  be  brought  in 
the  name  of  the  personal  representative  of  the  deceased  assignor,  in 
whom  the  naked  legal  title  continues  to  be  vested,  (y) 

Contracts  under  seal  with  the  personal  representative.  —  If  the 
executor  or  administrator  takes  a  bond  or  contract  under  seal  in  his  re- 
presentative character,  this  is  an  obligation  strictly  personal  to  himself 
upon  which  he  can  recover  only  in  his  own  right,  (z)     But  if  he  does  sue 


Comb.  57.    Gilbert  on  Rente,  tit.  dbbt.    32  H.  84.     Chapman  ▼.  IkUton,  Flowd.  285 ;  Wont. 

8.  c.  37.    Bac.  Abr.  reht,  k.  6.  off.  ex.  14th  ed.  188. 

{a)  11  Qeo.2,c.  19;  4  W.  4,  c.  22.  (x)  Devon  ▼.  Pate/««,  11   Vin.  Abr.  183,  pi. 

(0  ShutUewortk    ▼.   Garrei,    1    Show,   35;  27. 

Garth.  90,  3  Lev.  261.  (y)  Brandt  v.  Heaiig,  2  Moore,  186. 

(le)  Com.  Dig.  Administration  (B.  18),  Vin.  {z)  Hosiery,  Lmxl Arundel,  3  B  &  P.  7. 
Abr.  Ezec'Uton».     Cair  v.  Roberta,  5  B.  &  Ad. 
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as  executor,  haviog  a  good  cause  of  action  in  his  own  right,  the  words 
" as  executor**  may  be  rejected  as  surplusage,  and  he  can  recover  in  his 
individual  capacity,  (a) 

Upon  a  judgment  recovered  by  an  executor  or  administrator  in  his  re- 
presentative capacity,  he  may  maintain  an  action  in  his  own  right  {b) 

Some  contracts  under  seal  are  however  absolutely  determined  and  put 
an  end  to  by  the  death  of  one  of  the  contracting  parties,  {c) 

If  a  bond  be  conditioned  to  pay  money  to  such  person  as  the  testator 
shall  by  will  appoint,  and  the  testator  makes  no  express  appointment,  the 
contract  to  pay  the  money  is  at  an  end,  and  the  personal  representative 
has  no  claim  whatever  thereto,  as  he  is  not  the  appointee  contemplated  by 
the  bond,  (d) 


SECTION  II. 

SIMPLE     CONTRACTS — RIGHT     OF     ACTION     OF     EXECUTORS    AND     ADMINI- 
STRATORS. 

Simple  contrdcta  concerning  realty. — ^The  executor  or  administrator 
being  the  only  representative  recognised  by  law  in  respect  of  the  personal- 
ties of  the  deceased,  is  the  only  party  who  can  maintain  action  upon 
simple  or  parol  contracts  entered  into  with  the  testator  or  intestate,  whe- 
ther they  be  or  be  not  made  concerning  land.  Thus,  where  the  plaintiff 
as  administrator  declared  in  assumpsit  that  the  intestate  had  retained  the 
defendant  as  his  attorney,  to  investigate  and  procure  a  good  title  to  an 
estate  about  to  be  conveyed  to  the  intestate  as  purchaser,  and  assifoied 
for  breach  that  the  defendant  did  not  do  so,  but  accepted  a  bad  and  defec- 
tive title  by  means  whereof  the  intestate  in  his  life  time  was  unable  to 
sell  the  estate,  and  also  sustained  divers  expenses^  &c.  It  was  held  on 
demurrer  that  the  administrator  was  the  propei*  party  to  maintain  the 

(o)  Dembyn  ▼.  Browne,  Moore,  887.   Browne  (e)  Barford  y.  Sluckey,  8   Moore,  100 ;    1 

V.  Dunnertf,  Hob.  208.     Homtey  v.  Jjimoeke,  Ring.  226,  s.  c.    Neal  v.  Hanbury,  Prec.  Ch. 

Vent.  119.  173. 

(6)   Cravford   v.  WkUtcd,  1  Douif.  4,  n.  1. 

Bonafous  v.  Walker,  2  T.  R.  128.  {d)  Pease  v.  Mead,  Hob.  9. 
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action,  (a)  So,  where  the  plaintiff  as  administratrix  brought  an  action 
against  the  defendant  for  not  making  out  a  good  title  to  an  estate,  pur- 
suant to  a  contract  of  sale  entered  into  between  the  defendant  and  the 
intestate^  whereby  the  latter  was  put  to  divers  expenses,  and  lost  all  the 
profits  which  he  would  have  acquired  from  employing  the  money  paid  as 
a  deposit^  &c.  And  it  was  held  that  the  action  was  properly  brought  by 
the  admiuistratrix.  {b) 

Bills  of  exchange  and  promissory  notes, — The  right  of  action  upon 
all  bills  of  exchange  and  promissory  notes  and  negotiable  securities^  pay- 
able to  the  testator  or  intestate,  is  transferred  to  his  executor  or  admini- 
strator. 

The  law  raises  no  implied  promise  to  the  personal  representative  in 
respect  of  a  promissory  note  given  to  the  deceased.  The  executor  or 
administrator  must  sue  upon  the  express  promise  to  the  latter,  evidenced 
by  the  note  itself,  and  the  proof  of  such  promise  will  establish  his  right 
of  action,  and  entitle  him  to  recover  the  amount  promised  to  be  paid,  (c) 

An  agent  abroad  having  money  belonging  to  his  principal  in  his  hands, 
purchased  a  bill  of  exchange,  and  indorsed  it  specially  to  his  principal, 
with  a  view  of  remitting  him  the  amount.  At  the  time  of  the  indorsement 
of  the  bill,  the  principal  was  dead,  but  that  fact  was  not  known  to  the 
agent ;  and  it  was  held,  that  as  the  money,  in  respect  of  which  the  bill 
was  remitted,  belonged  to  the  principal,  it  was  competent  to  his  admini- 
strator to  sue  upon  the  bill  in  his  representative  capacity,  (d) 

Executory  contracts, — The  personal  representative  is  entitled  to  the 
benefit  of  all  such  of  the  executory  contracts  of  the  deceased  as  he  can 
fairly  and  efficiently  fulfil.  If  a  coat  is  ordered  of  a  tailor,  and  the  tailor 
dies,  leaving  the  coat  unfinished,  the  personal  representative  may  com- 
plete the  garment,  and  maintain  an  action  for  the  price.  If  a  man  engages 
to  build  a  house,  and  procures  all  the  necessary  materials,  his  personal 
representatives,  in  case  of  his  death,  may  complete  the  work  and  sue  for 
the  agreed  remuneration ;  and  "  if  a  man  builds  half  a  house,  or  makes 
half  a  wheelbarrow,  or  half  a  pair  of  shoes,  and  dies,  the  executors  may 
complete  them."  (e) 

When  the  contract,  however,  is  purely  of  a  personal  nature,  founded 
upon  the  known  skill  of  the  deceased,  or  liis  peculiar  talents  and  intellec- 
tual capabilities  and  acquirements,  it  is  determined  by  his  death.    If  a 

(a)  Knights  t.  Quarles,  4  Moore,  532.  Slater  v.  Lawton,  1  B.  &  Ad.  895. 

\b)  Orme  r,  Broughton,  10  Bing.  533;   4  {d)  Murratf  v.  East  India  Company,  5  B.  & 

Moore  &  Scott,  417,  b.  c.  A.  216. 

(c)  Timmis  v.    Plati,    2    M.   &    W.  720.  (<)   irem«r  v.  ifHm/>Arey«,  3  Sc.  N.  R.  226. 
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publisher,  for  example,  agrees  to  pay  some  celebrated  poet^  or  author,  a 
fixed  sum  of  money  for  a  poem  or  treatise  of  a  certain  number  of  pages, 
and  the  writer  dies  before  he  has  completed  his  task,  the  contraoi  is 
absolutely  determined,  and  the  publisher  is  not  bound  to  pay  any  part  of 
the  stipulated  remuneration,  unless  he  has  accepted  and  used  some  por- 
tion of  the  work,  in  which  case  he  would  be  liable  upon  the  ordinary 
implied  promise  in  respect  of  a  benefit  actually  received. 

Contracts  of  apprenticeship,  founded  upon  personal  instruction  on  the 
one  side,  and  the  render  of  work  and  service  on  the  other,  are  in  like 
manner  discharged  and  put  an  end  to  by  the  death  of  either  party  ;  but 
if  they  are  founded  on  support  and  maintenance  on  the  one  hand,  and 
the  performance  of  work  on  the  other,  they  continue  in  force  notvritstand- 
ing  the  death  of  the  master.  (/)  Most  contracts  of  this  description  are, 
however,  regulated  by  statute,  or  by  the  custom  of  trade  in  particular 
districts.  (^) 

CONTRACTS  WITH   THE   PERSONAL   REPRESENTATIVES  THEMSELVES. 

If  the*  personal  representatives,  in  the  course  of  their  administration, 
have  themselves  entered  into  simple  contracts  upon  which  a  right  of  action 
has  accrued,  they  may,  if  the  damages  or  debts  when  recovered  will  be 
assets  in  their  hands,  sue  in  their  representative  capacity,  or  they  may, 
as  the  actual  parties  to  such  contracts,  sue  in  their  own  right,  not  naming 
themselves  executors. 

Bills  of  exchange  and  promissory  notes  made  payable  to  the  personal 
REPRESENTATIVES. — ^Thc  pcrsoual  representatives  may  maintain  an  action 
in  their  representative  character  upon  all  negotiable  securities  which  have 
been  indorsed  or  made  payable  to  them  as  executors  or  administrators. 
Thus,  where  the  payee  of  a  bill  of  exchange  indorsed  it  to  A.  and  B.  as 
executors,  it  was  held  that  they  might  declare  as  such  in  an  action  against 
the  acceptor,  (/i)  So,  where  a  promissory  note  was  made  payable  to  an 
administrator  as  administrator,  it  was  held  that,  he  might  sue  upon  it 
in  his  representative  character,  {i)  and  it  now  seems  fully  established 
by  the  more  recent  decisions,  that  if  the  bill  or  note  be  indorsed  generally, 
or  be  made  payable  to  the  executor  or  administrator  individually,  yet  if 
the  amount  when  recovered  will  be  assets  in  his  hands,  he  may  sue  in  his 
representative  character  upon  the  instrument,  {k) 

(/)   Baxter  v.  BurfUld,  1  Str.  1266.     TU  (»)  Partridge  v.  Cottrt,  5  Pr.  412;    7  Pr. 

King  x.  Feck,  1  Salk.  65.     Wadtworth  ▼.  Ouy,  591,  s.  c.  in  error. 

]  Sid.  216.     Walker  Y.  Hull,  1  Ler.  177.  Jack-  (i)  Cowell  y.   Watte,  6  East,  409.     AtpinaU 

son  V.  Bridge,  12  Mod.  651.  v.  Wake,  10  Ring.  65;  3  M.  &  Sc.  433.     CV 

(g)  As  to  parish  and  other  apprentices,  Bee  32  iherwood  v.  Chaband,  2  D.  &  R.  274,   276. 

Geo.  3,  c.  57,  and  the  Index  to  the  Statutes.  Heatk  v.  ChUtot^,  13  Law   J.,  N.  S.  (Bxch.) 

(A)  King  V.  Thorn,  1  T.  R.  487  228. 
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If  executors  or  administrators  by  mistake  pay  away  the  money,  or  if 
they  sell  the  goods  of  their  testator,  (/)  or  carry  on  his  business  for  the 
benefit  of  his  personal  estate,  and  for  the  purpose  of  winding  up  his 
affairs^  and  enter  into  contracts  in  so  doing,  they  may  sue  either  in  their 
representative  character^  {m)  or  in  their  individual  character  not  naming 
themselves  executors,  {n)  They  should,  however,  upon  such  contracts  sue 
in  their  representative  character  in  order  to  protect  the  assets  from  a  set- 
off in  respect  of  their  individual  debts,  {o) 

Of  the  number  of  the  plaintiffs  when  suing  as  executors  or  admini' 
strators. — ^As  the  executors  unitedly  represent  the  person  of  the  testator, 
they  must  all  be  made  plaintiffs  in  actions  brought  upon  contracts  en- 
tered into  with  the  deceasedy  although  some  of  them  be  infants  under  the 
age  of  seventeen  years,  {p)  or  have  not  proved  the  will,  or  have  refused 
before  the  ordinary  to  prove  the  will,  {q)  or  have  expressly  renounced 
probate ;  (r)  for  the  party  is  at  liberty,  notwithstanding  the  renunciation^ 
to  accept  the  executorship,  {s)  and  the  executors  do  not  derive  their  title 
from  the  probate,  but  from  the  will,  and  the  probate  having  been  granted 
to  one  (/)  enures  to  the  benefit  of  all. 

Upon  contracts  which  have  been  entered  into  with  the  personal  repre- 
sentatives themselves  in  the  course  of  their  administration,  all  must  be 
joined  if  the  contract  has  been  made  on  behalf  of  all ;  but  if  the  contract 
has  been  entered  into  by  one  or  more  of  them  individually  without  the 
interference  of  the  rest^  then  those  only  who  were  the  actual  parties  to 
such  contract  should  be  made  plaintiffs.  If,  for  example,  a  contract  is 
entered  into  by  one  of  several  executors  generally,  on  account  of  the 
estate  or  on  account  of  themselves  and  their  co-executor,  a  joint  action 
by  all  may  be  brought ;  but  if  the  acting  executors  made  the  contract  on 
their  own  account  only,  they  alone  intending  to  administer  the  assets 
without  their  co-executor,  then  the  action  should  be  brought  by  the  exe- 
cutors who  have  so  contracted,  {u) 

Three  out  of  four  executors  undertook  the  management  of  the  testator  s 


(/)  Clarhv,  Hougham,  8 D.  &  B.  828 ;  2  B. 
&  C.  149,  8.  c  Covtll  V.  WalU,  6  East,  405. 
Ord  V.  Ftnwick,  ib.  109.  Davibiggin  ▼.  Bar- 
ru<m,  9  B.  6c  C.  669. 

(to)  AtpinaU  ▼.  Wak$,  8  M.  &  Sc.  428 ;  10 
Bing.  51,  •.  c  MarxhaU  v.  Broadkurst,  1  Cr. 
&  Jerv.  406;  1  Tyr-  348,  s.  c.  Werner  v. 
Humphreys,  3  Sc.  N.  K  226. 

(n)  Orisseliy,  Robinson,  3  Sc  329;  8  Bing. 
N.  8.,  10  8.  c. 

(o)  Clark  v.  Hougham,  2  B.  &  C.  155,  per 


Bavley,  J. 

Ip)  Smith  ▼.  Smith,  YeW.  180.  Foxwitt  v. 
Tremaine,  2  Sannd.  212.  Coan  ▼.  Bowies, 
Garth.  122. 

(9)  Hensloe*s  case,  9  Co.  86  (b). 
r)  Creswicir.  Woodhead,b  Sc.  N.  R.  778. 


Robinson  t.  Bett,  8  P.  Wms.  248. 


W 

(f)  Bayley,  J.,  Webster  v.  Spencer,  3  B.  &  A. 

863.     WanJtfonl  r.  WanJI^ford,  1  Salk.  807. 

(u)  Heath  y.  Chihon,  18  Law  J.,  N.  S.  Exch. 

228. 
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concerns^  and  possessed  themselves  of  his  property,  they  diieoted  an 
auctioneer  to  sell  certain  portions  of  the  estate,  and  sued  for  the  price 
without  joining  the  fourth ;  and  it  was  held  that  the  action  was  well 
brought  by  the  three  who  had  authorised  the  sale,  and  were  the  actual 
parties  to  the  contract.  (:r) 

The  title  of  an  administrator  to  the  effects  and  personal  estate  of  the 
deceased,  though  it  does  not  exist  until  the  grant  of  administration  relates 
back  to  the  time  of  the  death,  so  as  to  entitle  the  administrator  to  sue 
upon  an  implied  contract  of  sale  in  respect  of  goods  delivered  to,  and 
received  by  a  party  before  the  grant  of  the  letters  of  administration.  And 
if  an  agent  sells  goods  in  ignorance  of  the  death  of  the  principal,  the 
administrator  may  adopt  the  contract,  and  sue  upon  it  in  his  representa- 
tive character  as  soon  as  he  has  obtained  letters  of  administration,  (y) 

Administbation  cum  testatnento  annexo. — ^When  administration  with 
tbe  will  annexed  is  granted  to  a  person  as  the  attorney  of,  and  for  the 
benefit  of  an  absent  executor,  such  person  is  the  legal  representative  of 
the  testator  during  the  life  of  the  executor,  or  until  the  executor  himself 
takes  out  probate.  All  rights  of  action  consequently  accruing  in  right 
of  the  testator,  or  in  respect  of  his  personal  estate,  vest  in  the  attorney  or 
agent  so  appointed,  and  not  in  the  executor,  (z) 


SECTION  III. 

OF    SURVIVORSHIP    AMONGST    PERSONAL    REPRESENTATIVES,    AMD    OF    THE 
CONTINUANCE   OF  THE   CHAIN   OF  REFftESENTATION. 

Survivorship  amongst  executors, — On  the  death  of  one  of  several 
executors,  either  before  or  after  probate,  the  entire  right  of  representation 
survives  to  the  others.  When  such  surviving  executor,  or  when  a  sole 
executor  dies  after  probate,  his  executor  and  the  executor  of  such  executor 
is  in  law  the  executor  of  the  first  testator,  and  as  such  is  entitled  to  sue 

(x)  BrattingUm.  y   AuU,  9  Moore,  843;  2  LawJ.,N.S.  Bxch.88,  8.C 

Bing.  177,  ■.  c.    Ashunt,  J.,  Evatu  y.  Mann^  {z)  Suwerkrop  t.  Day,  8  Ad.  &  E.  624 ;  8 

2  Cowp.  570.  N.  &  P.  671,  b.  c. 

(y)  Fetter  V.  Battt,  12  M.  &  W.  226;   13 
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upon  all  contracts  entered  into  with  him.  If,  therefore,  one  of  two  ex- 
ecutors makes  his  will,  appoints  his  executor,  and  dies,  and  then  the 
other  dies  intestate,  the  executor  of  him  who  died  first  cannot  be  executor 
to  the  first  testator,  but  administration  of  the  goods  of  the  first  testator  with 
the  will  annexed  must  be  committed,  (a)  A.  granted  a  lease  for  twenty- 
one  years,  and  covenanted  with  the  lessee  and  his  assigns  to  make  to  him 
and  his  assigns  a  farther  lease  for  twenty-one  years,  to  commence  after 
the  date  of  the  first  term ;  the  lessee  made  his  executrix  and  died,  and 
the  executrix  made  her  executor  and  died.  The  first  term  expired,  and 
it  was  held  that  the  executor  of  the  executrix,  being  executor  to  the  first 
testator,  might  have  an  action  of  covenant  for  the  second  lease,  {b)  And 
an  adminstrator  durante  minore  atate  of  the  executor  of  an  executor  is 
the  representative  of  the  first  testator,  for  sach  an  administrator  stands 
loco  executoris,  and  in  a  different  position  firom  the  mere  administrator  of 
an  administrator,  (c)  But  when  the  sole  or  surviving  executor  dies  before 
probate  of  the  will  has  been  granted,  his  executor  cannot  be  made  exe- 
cutor to  the  first  testator,  inasmuch  as  he  cannot  prove  the  will  of  the  first 
testator,  and  is  consequently  incapable  of  recovering  his  debts,  {d) 
Administration  of  the  goods  and  chattels  of  the  first  testator  with 
the  will  annexed,  therefore,  must  be  committed.  If  one  of  several  execu- 
tors alone  proves  the  will,  the  rest  renouncing  before  the  ordinary,  the 
light  of  representation  is  not,  in  case  of  the  death  of  him  who  has  proved^ 
transmitted  to  his  executors,  but  it  survives  to  the  co-executors,  who  may, 
notwithstanding  their  renunciation,  forthwith  take  upon  themselves  the 
execution  of  the  will ;  {e)  but  if  they  all  still  reftise,  then  administration 
de  bonis  non,  with  the  will  annexed,  must  be  obtained. 

On  the  death  of  an  administrator,  or  of  a  sole,  or  surviving  executor 
after  probate,  intestate,  no  interest  or  right  of  representation  is  transmitted 
to  his  administrator. 

The  administratrix  of  an  executor  brought  an  action  under  4  Geo.  2,  o. 
28,  against  a  tenant,  for  double  the  yearly  value  of  lands,  for  holding  over 
after  notice  to  quit,  under  a  demise  firom  the  testator ;  and  it  was  held 
that  she  could  not  maintain  the  action,  although  the  tenant  had  attorned 
to  her,  without  first  taking  out  administration  de  bonis  non.  (/)     By  the 

(a)  Wanhford  t.    WanVord,  1    Salk.    299  (d)  Waniford  t.  Wanlford,  1  Salk.  308. 
— 30S.                                                                         («)  HoMse  ▼.  Lord  Petre^  1  Salk.  811.    Rex  v. 

( b)  Chapman  v.  Dafton^  Plowd.  285.  Simpton,  8  Burr.  1403. 

(<r)  Aoon  1,  Preem.  287,    Norton  v.  Jfo/t-  (/)  Tingreif  r.  Brown,  IB.  &V.S10,  EUxoU 

n€ux,  Ilob.  246.  LiiKtaer  ▼.  Hveryt  4  Leon.  68  ;      v.  Kemp,  7  M.  &  W.  31 1. 
contra  Cro.  Eiiz.  211.  8.  c. 
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grant  of  such  administration,  the  administrator  de  bonis  non  becomes  tbe 
only  personal  representative  of  the  original  deceased,  and  he  is  clothed 
with  all  the  legal  rights  which  belonged  to  the  former  executor  or  adminis- 
trator in  his  representative  character.  If,  therefore,  a  promise  has  been 
made  to  the  former  administrator,  upon  which  he  might  have  sued  as 
administrator,  the  right  of  action  thereon  devolves  upon  the  administrator 
de  bonis  non.(g)  So,  if  a  bill  of  exchange  be  indorsed  generally,  but  be 
delivered  to  an  administratrix  as  administratrix,  in  payment  of  a  debt  due 
to  the  intestate,  the  administrator  de  bonis  non,  and  not  the  personal  repre- 
sentative of  the  administratrix,  is  the  proper  party  to  maintain  an  action 
upon  the  bill,  {h) 

It  has  been  held,  however,  in  an  old  case,  that  if  an  administrator 
receive  part  of  a  debt,  being  rent  in  arrear  due  to  the  intestate,  and  take 
a  promissory  note  payable  to  himself  personally  for  the  residue,  this  is  such 
an  alteration  of  the  property  as  vests  it  in  the  administrator  himself,  and 
therefore  that,  on  his  death,  his  own  personal  representative,  and  not  the 
administrator  de  bonis  non,  is  entitled  to  the  note.  («)  Consistently  with 
more  recent  decisions,  however,  it  could  now  hardly  be  held  that  the  taking 
of  such  a  note  by  a  man  in  his  character  of  administrator,  as  a  further  se- 
curity for  a  debt  due  to  the  estate  of  the  intestate,  would  be  an  absolute 
conversion  of  the  debt  to  his  own  use,  so  as  to  render  him  liable  for  a  de- 
vastavit, and  if  not,  the  note  so  received  would  still  be  assets  in  his  hands, 
he  might  sue  in  his  representative  capacity  upon  it,  and  it  would  conse- 
quently go  to  the  administrator  de  bonis  non,  as  the  personal  representative 
of  the  original  intestate,  and  not  to  his  own  executor  or  administrator,  {k) 
If,  however,  the  administrator  should  take  a  bond  or  other  obligation  under 
seal,  payable  to  himself  personally,  this  would  be  an  absolute  conversion 
to  his  own  use  of  the  property,  and  his  own  personal  representative,  and 
not  the  administrator  de  bonis  non,  must  bring  the  action  upon  such  new 
security.  If,  for  example,  an  executor  takes  a  bond  in  his  own  name  for 
a  debt  due  by  simple  contract  to  the  testator,  thereby  extinguishing  the 
old  right,  and  creating  a  new  debt  of  a  higher  nature  to  himself  personaOy, 
this  amounts  to  a  devastavit,  and  shall  charge  him  at  once  as  if  he  had 
actually  received  the  money.  (/)  He  can  no  longer  sue  for  the  debt  in  his 
representative  capacity,  and  it  no  longer  remains  assets  in  his  hands.    If, 


{g\  Hirst  V.  Smith,  7  T.  R.  182.  (0  Bather  v.  Taleoi,  1  Vera.  474. 

(A)  Caiherwood  v.  Chaband,  2  D.  &  B.  271 ;  {k)  Caikerwood  v.  Ckaiand,  2  D.  ft  &  271. 

1  B.  &  C.  150.  (i)  Nordm  v.  LevU,  2  Lot.  1 89. 
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therefore,  he  dies  intestate,  the  administrator  de  bonis  non  can  take  no  in- 
terest in  it,  and  can  maintain  no  action  for  its  recovery,  (m) 

Where  an  administrator,  heing  possessed  of  a  term  for  ninety-nine  years 
in  his  representatiTe  capacity,  made  an  underlease  reserving  rent  to  him- 
self individually,  which  the  underlessee  covenanted  to  pay  to  him,  his  exe- 
cutors, &c. ;  it  was  held,  that  the  executor  of  the  administrator,  and  not 
the  administrator  de  bonis  non  was  the  proper  party  to  maintain  an  action 
upon  the  covenant,  (if) 

In  an  action  brought  to  recover  a  sum  of  money,  being  the  interest  of  a 
debt  due  to  a  deceased  testator,  the  plaintifif  declared  as  administrator  with 
the  will  annexed  of  the  goods  left  unadministered  by  E.,  the  executor,  who 
was  alleged  to  have  proved  the  will  by  his  attorney,  to  whom  administration 
with  the  will  annexed  was  granted,  for  the  benfit  of  K.,  which  E.,  since 
deceased,  left  H.  his  executor ;  whereupon,  administration  with  the  will 
annexed  was  granted  to  the  plaintiff,  for  the  benefit  of  H.,  and  that  the 
defendants  were  indebted  to  the  plaintiff,  as  administrator  of  the  original 
testator,  for  interest  for  money  owing  from  the  defendant  to  the  plaintiff, 
as  administrator  as  aforesaid,  and  that  the  defendant  promised  the  plaintiff, 
as  such  administrator,  to  pay  him  the  amount ;  and  it  was  held,  that  the 
original  grant  of  administration  to  E.  s  attorney  was  at  an  end  on  the 
death  of  E.,  and  that  the  second  grant  to  the  plaintiff,  consequently,  was 
good,  and  that  he  was  entitled  to  recover  the  interest,  ip) 

When  administration  has  been  granted  to  two  persons,  and  one  dies,  the 
survivor  will  be  sole  administrator ;  {p)  and  as  the  administrator  has  no 
interest  or  right  of  representation  but  what  he  derives  from  the  act  of  the 
ordinary,  he  can  in  no  case  continue  the  trust  reposed  in  him  to  his  own 
executor. 

Feme  covert  executrix.'^li  a  feme  executrix  marries,  and  the  husband 
and  wife  bring  a  joint  action  of  debt  upon  an  obligation  in  right  of  the 
wife  as  executrix,  and  recover  judgment,  and  immediately  afterwards  the 
wife  dies,  the  husband  cannot,  as  previously  mentioned,  sue  out  execution 
theieon,  {q)  but  the  succeeding  executor,  or  the  administrator  de  bonis  non, 
as  the  party  entitled  to  the  money,  must  commence  a  new  action,  (r)  unless 
the  judgment  be  after  verdict,  in  which  case,  by  statute  17  Car.  2,  c.  28, 
the  adndnistrator  de  bonis  non  may  sue  out  a  scire  facias,  and  take  execu- 

(«)  Dnu  V.  Bayly,  8  Keb.  298, 427, 468, 496,  (p)  ;Adamy.  Bu^and,2  Vern.  61 4. 

549:  2  Let.  100,i.a  fe)  1  RoU.Abr.889;  W.  Jones,248;  Cro.Car. 

(»)  lb.  298. 

(o)  Siwerenp  t.  Day,  8  N.  &  P.  670 ;  8  Ad.  (r)  Taiet  y.  0<mffh,  Yclv.  33 ;  2  Saimd.  1 49. 
&  B.  624. 
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tion  thereon ;  and  he  may  also,  within  the  equity  of  the  act^  perfect  an 
execution  ahready  begun,  (s) 

A  feme  covert  executrix  may,  notwithstanding  her  coverture,  by  will  ap- 
point her  executor,  so  as  to  continue  the  chain  of  representation.  (/)  A 
widow  being  executrix  to  her  first  husband,  married  again,  and,  during  the 
coverture,  made  a  will  simply  in  execution  of  a  power  given  her  by  her 
second  marriage  settlement,  and  appointed  her  executrix,  to  whom  probate 
was  granted  in  the  usual  form.  It  was  held,  that  the  last-mentioned  exe- 
cutrix was,  on  the  death  of  the  widow,  the  personal  representative  of  the 
first  husband,  (u) 

(f)  Ckrk  T.  Witkert,  1  Salk.  322;  2  Ld.  Saym.  {t)  SeammeU  ▼.  Wiltintoti,  2  But,  551. 

1072, 8.  c. ;  1  JaB.  2,  c.  17-  («)  Barr  y.  CarUr^  2  Cox,  429. 
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SiOTiON  I. — Deedt. — Liability  of  a  coyenantor  who  has  not  been  made  a  party  to  a  deed,  but  who 
BealB  and  delivers  it — Covenants  and  obligations  by  one  person  on  behalf  of  another — Liability  of 
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officers,  churchwardens,  overseers,  and  vestrymen. 


SECTION  I. 

LIABILITIES   UPON   CONTRACTS   UNDER   SEAL,    {a.) 

Deeds  inter  partes. — Although  a  person  not  made  a  party  to  certain 
deeds  inter  partes  cannot  by  the  common  law,  as  previously  mentioned, 
(ante,  241,)  take  advantage  thereof  by  way  of  action,  and  sue  upon  cove- 
nants entered  into  with  him  by  one  who  is  not  a  party  thereto,  yet  he 
may  render  himself  liable  to  be  sued  thereon  by  sealing  and  delivering  the 
deed ;  for  "  one  who  is  no  party  to  a  deed  may  covenant  with  another  who 

is  a  party,  and  thereby  be  bound he  may  oblige  himself  by  the 

deed  if  there  be  express  words  to  it,  and  the  deed  be  sealed  by  him."  {b) 

Covenants  and  obligations  by  one  person  on  behalf  of  another. — But 

(a)  As  to  the  right  of  action  upon  deeds,  and  (6)  Holt,  C.  J.,  Salter  v.  Kidgdey^  Holt,  210 ; 

the  parties  to  be  made  plaintiffs  m  such  actions,       Carth.  76,  s.  c. ;  1  Show,  56,  s.  c. 
see  ante,  238. 
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tbe  liability,  in  the  case  of  deeds,  is  always  oonfined  to  the  person  with 
whom  the  contract  is  in  express  terms  made,  and  does  not  extend  to  the 
person  on  whose  behalf,  and  for  whose  benefit,  it  is  expressed  to  be  made. 
We  have  already  seen  that  such  a  person  has  no  right  of  action  thereon 
(ante,  243,  256) ;  his  inability  to  sue,  therefore,  is  naturally  followed  by 
a  corresponding  exemption  from  liability.  If  an  individual  in  a  private 
capacity,  not  acting  on  behalf  of  the  government,  covenants  in  his  own 
name  binder  his  own  hand  and  seal  for  the  act  of  another,  he  is  personally 
bound  by  his  covenant,  although  he  describes  himself  in  the  deed  as 
covenanting  '*  for  and  on  the  part  and  behalf'*  of  such  other  person  ;  for 
**  a  man  may  bind  himself  for  the  act  of  another,  and  to  pay  out  of  a  fund 
not  his  own,  and  will  be  liable  in  either  case." 

By  certain  articles  of  agreement  under  seal,  made  between  the  plaintiff 
of  the  one  part,  and  the  defendant  for  and  on  the  part  and  behalf  of  the 
Bight  Honourable  Lord  Viscount  Bokeby  of  the  other  part,  the  defendant, 
for  himself,  his  heirs,  executors,  &c.,  on  the  part  and  behalf  of  the  said 
Lord  Viscount  Bokeby,  did  covenant  with  the  plaintiff  that  Lord  Viscount 
Bokeby,  his  heirs,  &c.,  should  pay  to  the  plaintiff  6,000/.,  and  the  court 
said  that  it  was  impossible  to  contend,  that  where  one  covenants  in  his 
own  name  for  another,  he  is  not  to  be  bound  by  his  covenant ;  that  there 
was  nothing  unusual  or  inconsistent  in  the  nature  of  the  thing  that  one 
should  covenant  with  another,  that  a  third  party  should  do  a  certain  thing, 
as  that  he  should  go  to  Bome ;  that  the  party  with  whom  the  covenant  was 
made  might  prefer  the  security  and  liability  of  the  covenantor  to  that  of 
the  third  party,  who  was  to  do  the  act  stipulated  to  be  done,  and  if  the 
defendant  covenanted  in  his  own  name,  and  put  his  own  seal  to  the  deed, 
he  gave  his  own  personal  security  and  liability  for  the  performance  of  the 
contract,  (c) 

In  an  action  of  debt  upon  a  bond  the  condition  appeared  to  be  diat 
O.  F.,  acting  on  behalf  of  J.  F.,  should  submit  to  and  abide  by  the 
award  of  certain  arbitrators  touching  divers  disputes  and  differences 
between  the  plaintiff  and  J.  F. ;  and  it  was  held  that  O.  F.  was  personally 
bound  by  this  submission,  though  it  was  not  made  on  his  account,  but 
for  and  on  behalf  of  another,  (d) 

In  an  action  of  debt  upon  a  deed  poll,  it  appeared  that  the  defendant 
had  sealed  and  delivered  a  written  instrument  to  the  effect  follo¥ang : — 
*'  Memorand. — ^that  I  have  zeceived  of  Edward  Talbot,  (the  plaintifi^s 
testator,)  to  the  use  of  my  master,  Mr.  Serjeant  Grawdy,  the  sum  of  40/., 

(c)  ApvUton  T.  Binh,  5  East,  148 ;  Tindal,  (iQ  CayhM  ▼.  Fitagtnld,  1  Will.  83,  5& 

G.  J.,  14  Law  J.,  K.  8.  (Q.  B.)  228.  Bacon  t.  Dtborry,  1  IkL  Baym.  216. 
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to  be  paid  at  Miohaelmas  next :  and  it  was  held  that  the  defendant  was 
personally  liable  for  the  repayment  of  the  money,  although  it  was  ex- 
pressed to  be  received  by  him  for  another's  use ;  but  if  the  defendant,  in 
the  clause  of  repayment,  had  said  ''  to  be  repaid  by  my  master,"  he  would 
not  have  been  chargeable  upon  the  instrument,  {e) 

Covenants  by  directors,  trustees,  commissioners,  dc.^-^In  an  action  of 
covenant  on  articles  of  agreement  under  seal,  made  between  the  plaintiffs 
of  the  one  part,  and  the  defendants,  directors  of  a  mining  company,  of  the 
other  part,  the  agreement  as  set  forth  recited  that  the  defendants  had  been 
chosen  to  act  as  directors  of  the  company,  and  as  such  directors  they  had 
agreed  with  the  plaintiffs  to  purchase  the  East  Downs  mines  at  the  sum  of 
4,500/.,  "  to  be  paid  and  payable  out  of  the  monies  to  be  raised  by  the  said 
company."  And  the  said  directors  parties  thereto  did  thereby  promise  and 
agree  that  out  of  the  said  payments  so  to  be  made  by  the  shareholders  of 
the  company  they  would  pay  to  the  plaintiffs  the  said  sum  of  4,500/.  And 
it  was  held  that  the  directors  were  personally  responsible  upon  the  agree- 
ment for  the  payment  of  the  money.  (/) 

Of  the  liahility  of  covenantors  acting  on  behalf  of  the  crown. — 
When  upon  the  face  of  a  contract  under  seal  it  appears  that  the  cove- 
nantor is  an  officer  acting  in  a  public  capacity  in  discharge  of  his  duty 
to  the  crown  or  the  country,  he  is  not  personally  liable  for  the  perform* 
ance  of  the  contract  unless  he  gives  his  own  undertaking,  and  it  plainly 
appears  to  have  been  the  intention  of  the  contracting  parties  that  he 
should  himself  be  responsible  for  the  performance  of  the  act  covenanted 
to  be  done. 

A  captain  in  the  navy  chartered  a  vessel,  on  account  of  government, 
to  be  employed  in  the  public  service  in  the  conveyance  of  French  pr> 
soners  of  war  from  St.  Helena  to  a  French  port,  and  by  the  charter  party 
of  a£freightment  under  seal,  expressed  to  be  made  between  him  by  the 
name  and  description  of  '*  Captain  Wolseley,  commander  of  his  Majesty's 
ship  Magnanime,  and  senior  officer  of  his  Majesty's  ships  at  St.  Helena, 
(there  being  no  commissary  for  prisoners  there,)  on  account  of  his 
Majesty  of  the  one  part,"  and  the  plaintiff,  described  as  ''  one  of  the 
agents  of  his  Majesty's  ship  Hannibal  of  the  other  part ;"  it  was  agreed  that 
the  prize  ship,  Le  Sevidre,  should  ''  be  employed  as  a  cartel  to  carry  the 
French  prisoners  taken  by  the  Hannibal  to  the  first  port  in  France ;"  that 
the  defendant,  ''  on  account  of  the  king,"  should  put  on  board  a  commis- 

(«)  Toih^i  V.  QndXtoU,  Yelv.  137 ;  5  B.  Abr.  (/)  HwMwk  v.  HodfftoH,  12  Moore,  604 ;  4 

37'2«  Ring.  269,  a.  c. 
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sion  officer  to  command  her,  and  a  midshipman  to  assist  him ;  that  if  any 
accident  should  happen  to  the  said  cartel^  '*  government  should  be  an- 
swerable ;"  and  that  '*  the  passage  of  the  prisoners"  should  be  settled  by 
the  principal  officers  and  commissioners  of  his  Mqesty's  navy,  as  they, 
in  justice  to  the  captors,  should  think  meet,  and  at  such  rate  as  had  been 
usual  in  similar  cases ;  and  that  if  any  provisions  should  remain  at  the 
end  of  the  service,  restitution  should  be  made  to  government  for  the 
same,  and  that  the  value  should  be  deducted  out  of  such  bills  as  might  be 
granted  for  that  vessel's  service."  The  voyage  having  been  performed, 
and  the  prisoners  carried  to  Fort  TOrient,  the  plaintiff  brought  an  action 
against  the  defendant,  Captain  Wolseley,  for  the  freight ;  but  it  was  held 
that  it  plainly  appeared  upon  the  face  of  the  deed  that  the  government 
and  not  Captain  Wolseley  was  to  be  answerable  for  the  payment  of  the 
freight,  and  the  performance  of  the  contract ;  that  the  defendant  appeared 
throughout  to  be  acting  in  discharge  of  his  duty  as  a  public  officer  and 
servant  of  the  government,  and  intending  to  guard  himself  from  personal 
responsibility  by  stipulating  that  *'  government  should  be  answerable," 
and  that  it  would  be  detrimental  to  the  public  service  to  hold  that 
governors  and  commanders-in-chief  were  personally  responsible  upon 
contracts  entered  into  by  them  in  the  execution  of  their  duty,  unless  the 
intention  of  the  contractiDg  parties  that  they  should  be  so  liable  was 
plainly  manifested  upon  the  face  of  the  contract,  (g) 

Ascertainment  and  identification  of  the  covenantor  or  obugob« 
-*-In  all  contracts,  under  seal,  there  must  be  some  designatio  perBonm 
or  description  of  the  contracting  party.  Generally  speaking  the  name  of  the 
covenantor  or  obligor  appears  in  the  body  of  the  deed,  but  there  is  a 
sufficient  designation  and  description  of  the  party  to  be  charged  if  the 
name  is  written  at  the  foot  of  the  instrument. 

A  deed  alleged  to  have  been  made  between  the  plaintiff  and  the  defen- 
dant began  as  follows  : — ''  *Tis  agreed  that  a  grey  nag  bought  of  J.  S.  by 
Mr.  Frampton  shall  run  twenty-five  miles  in  two  hours  for  £  —  &c.  In 
witness  whereof  we  have  set  our  hands  and  seals.*'  The  plaintiff  and  de- 
fendant subscribed  their  names  at  the  bottom  of  the  writing,  and  after- 
wards sealed  and  delivered  the  document  as  their  deed,  aud  it  was  held 
that  the  omission  to  state  the  names  of  the  contracting  parties  in  the  body 
of  the  instrument,  was  supplied  by  the  signatures  at  the  bottom,  and  that 
it  sufficiently  appeared  whose  deed  it  was.  (A) 

{<f)  Unwin  v.  Wotsefey,  1  T.  R.  674.    Mac-  (h)  Nurtt  t.  FrampUm,  1  Raym,  2;  I  Balk- 

heath  ▼.  Haldimand,  1   T.  R.  180.    Allen,  v.      214 ;  s.  c.  Anon.  4  Ed.  2,  dted  Cfro.  Eliz.  57. 
Waldtffrave,  2  Moore,  628. 
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A  man  may  bind  himself  by  deed  either  in  his  own  name,  or  by  some 
acquired  or  adopted  name,  tide,  or  description.  "  It  is  a  principle  of  law, 
that  if  a  man  executes  a  deed  by  any  name,  he  will  be  estopped  in  an 
action  upon  the  instrument,  from  disputing  that  his  name  is  different  from 
ihat  which  he  has  adopted."  A  bond,  entered  into  and  executed  by  the 
defendant  Davis,  who  was  in  partnership  with  Marsh,  purported  to  be  the 
joint  and  several  bond  of  "  Davis  and  Marsh ;"  there  was  but  one  seal  to 
the  instarument,  and  against  this  seal  was  written  the  name  "  Davis  and 
Marsh."  The  defendant  had  no  authority  to  bind  Marsh,  and  the  deed 
being  void  as  to  the  latter,  it  was  contended  that  it  was  void  as  against  the 
defendant  also,  inasmuch  as  the  designatio  persons  did  not  apply  to  him ; 
but  the  court  held  that  as  he  had  described  himself  in  the  deed  by  the 
name  of  "  Davis  and  Marsh,"  he  was  estopped  from  showing  that  his  name 
was  Davis  only.(0 

If  a  man  executes  a  bond  in  the  name  of  Thomas,  he  is  estopped  by  the 
bond  from  pleading  that  his  name  is  Joseph.  If  he  is  described  as  James 
in  the  body  of  the  deed,  and  executes  it  in  the  name  of  John,  by  writing 
that  name  against  the  seal,  and  is  sued  in  the  name  of  John,  and  pleads 
the  misnomer,  the  plaintiff  may  rely  on  the  estoppel,  and  the  deed  is  con- 
clusive evidence  of  the  adoption  by  the  defendant  of  the  names  both  of 
James  and  John.  (A)  When  a  man  appears  by  one  name  in  the  body  of 
the  deed,  and  by  another  at  the  foot  of  it,  when  he  executes  the  instru- 
ment, he  is  liable  in  either  name*  "  If  he  pleads  in  abatement,"  observes 
Chambre,  J.,  "  it  may  be  replied  that  he  was  known  as  well  by  the  one 
name  as  by  the  other,  and  the  deed  will  be  evidence  of  it.'X^ )  If  ci  inf^n> 
therefore,  enters  into  or  executes  a  deed  in  an  assumed  or  feigned  name, 
he  may  be  sued,  and  judgment  obtained  and  execution  issued  against  him 
in  such  assumed  or  feigned  name^  it  being  necessary  only  to  establish  the 
fact  of  his  identity,  (m)  If  having  executed  a  deed  in  an  assumed  name, 
he  is  sued  in  his  real  name,  and  the  difference  of  names  appears  upon  the 
face  of  the  record,  there  must  be  an  averment  to  explain  the  discrepancy. 
"  If  a  declaration  against  a  defendant  by  one  christian  name — as,  for  in- 
stance, Joseph, — states  that  he  executed  a  bond  by  the  name  of  Thomas,  and 
there  be  no  averment  to  explain  the  difference,  such  as  that  he  was  known 
by  the  latter  name  at  the  time  of  the  execution,  such  a  declaration  would 
be  bad  on  demurrer  or  in  arrest  of  judgment."  (n)     In  all  cases  when 

(0  EUioU  T.  Davit,  2.  B.  &  P.  839.  s.  c ;  WUliamt  v.  Bryani,  5  M.  &  W.,  455. 

\k)  Gould  ▼.  Barnes,  S  Tannt.  505 ;  Lind  ▼.  (m)  Reeves  ▼.  Slater,  7  B.  &  C.  489,  490 ;  I 

Hook^  Mod.  ca«.  225 ;  cited  Cro.  Blii.  897,  n.  (a.)  M.  &  E.,  265,  s.  c 

(0  0<nild  ▼.  Barnes,  S  Taunt  505 ;  Cromwell  (n)  Parke  B.  Wiiltams  v.  Bryanl,  5  M.  &  W . 

V.  Orunsden,  2  Salk,  462;   1  Ld.  Baym,  335.  454. 
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there  is  a  designatio  personas  upon  the  face  of  the  deed^  either  in  the  hody, 
or  at  the  foot  of  it,  parol  testimony  is  of  course  admissible  for  the 
purpose  of  applying  such  description^  and  establishing  the  identity  of 
the  party. 

If  the  defendant  has  not  sealed  and  delivered  the  deed  with  his  own 
hand^  it  must  of  course  be  made  out  that  he  is  a  party  to  it  in  point  of 
law,  and  this  can  only  be  done  by  showing  that  the  person  who  sealed 
and  delivered  the  deed  in  his  name,  was  authorized  so  to  do  by  a  power  of 
attorney  or  written  authority  under  seal,  {o) 


SECTION  II. 

LIABILITIES  UPON  SIMPLE   CONTRACTS. 

Ascertainment  of  the  party  to  be  charged  upon  simple  contracts.—* 
In  all  simple  contracts  required  by  the  Statute  of  Frauds,  to  be  expressed 
in  writing,  there  must,  as  in  the  case  of  deeds,  be  some  designatio  persona^ 
or  description  of  the  "party  to  be  charged,  (a)  He  must  be  described 
either  by  bis  own  name,  or  by  some  acquired  or  adopted  name,  whidi  must 
appear  either  in  the  body  of  the  writing,  or  by  the  signature  sppended 
thereto,  oral  evidence  being  admissible  to  apply  the  description  or  signa- 
ture, and  establish  the  identity  of  the  party.  But  the  liability  upon  simple 
contracts  is  not  confined,  as  in  deeds,  to  thcperson  who  has  signed  and 
executed  the  contract.  A  man  may  contract  in  the  name  of  an  agent  by 
simple  contract,  and  may  sign  and  execute  the  contract  in  the  name  of 
such  agent,  and  render  himself  personally  responsible  thereon.  *\  Parol 
evidence  is  always  admissible  to  show  that  the  party  sued  is  the  person 
making  the  contract,  and  bound  by  it,  whether  he  does  so  in  his  own 
name,  or  in  that  of  another,  or  in  a  feigned  name  ...  If  he  is  sued  and 
his  identity  made  out,  the  contract  is  not  varied  by  appearing  to  have  been 
made  by  him  in  a  name  not  his  own.*'  (&) 

"  The  doctrine  that  when  a  contract  is  in  writing  between  parties  signing 

I 

(o)  See  post.  ch.  16,  (Principal  and  Agent,)         (5)  Ld.  Dennum,  G.  J. ;  Trwrnan  ▼.  Loder, 
andantp,  256.  11  Ad.  &  E.,  594.;   3  P.  ft.  D.,  271,  >.  c.  and 

(a)  Ante,  80,  n.  (o)  and  117, 160.  see  pott,  ch.  16.    (Paikoifal  avd  Aobrt.) 
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their  names  to  it,  it  cttnnot  be  used  against  other  parties  than  those  who 
signed  their  names  to  it — cannot  be  supported  either  on  principle  or 
authority.  There  is  no  question  that  a  (simple)  contract,  in  writing,  by 
an  agent,  signed  by  himself,  will  bind  his  principal  when  the  other  con- 
tracting  party  discovers  the  principal,  although  the  contract  was  made 
without  his  knowing  who  the  principal  is :  as  for  instance,  in  the  case  of  a 
bill  of  lading,  signed  by  the  master,  where  the  action  is  brought  against 
the  owners.  It  is  also  the  case  in  certain  charter-parties,  signed  by  the 
master,  where  the  owner  is  rendered  liable  by  the  act  of  the  master,  because 
the  master  is  his  agent.^'(0  ''  There  are  innumerable  mercantile  con- 
tracts in  writing  where  the  real  principal,  when  disclosed,  is  made  liable, 
though  the  contract  is  entered  into  by  another,  and  is  made  in  another 
name  than  that  of  the  real  principal."  {d) 

We  have  akeady  seen  (ante  244,  245,  257,  259)  that  the  right  of 
action  upon  simple  contracts  is  not  confined,  as  in  deeds,  to  the  persons 
with  whom  the  contract  is  in  terms  made,  or  who  are  named  therein  as  the 
contracting  parties,  but  that  a  person  by  whose  authority  and  instrumen- 
tality, and  for  whose  use  and  benefit,  an  agreement  inter  partes  has  been 
entered  into,  may  maintain  an  action  thereon,  although  the  contract  is  not 
in  terms  made  with  him,  and  although  he  is  not  described  as  a  contracting 
party.  This  right  of  action  upon  a  simple  contract  is  naturally  followed 
by  a  corresponding  liability. 

If  the  defendant  has  not  signed  or  subscribed  the  writing  with  his  own 
hand^  it  must  of  course  be  made  out  that  the  signature  was  authorized  by 
him,  or  that  he  has  since  adopted  it  as  his  own ;  in  either  of  which  cases 
he  is  liable  in  point  of  law  as  the  subscribing  party,  upon  the  ancient 
principle,  "  qui  per  alium  facity  per  seipsum  facere  videtur"  This 
authority  or  subsequent  ratification  may»  in  the  case  of  simple  contracts, 
be  given  orally  as  well  as  in  writing ;  it  may  be  created  by  the  conduct 
and  acts  of  the  parties  as  well  as  By  express  words,  and  it  is  frequently 
established  by  inference  and  implication  of  law  for  the  enforcement  of 
contracts  and  the  promotion  of  honesty  and  good  faith. 

Bilb  of  exchange  and  promissory  notes,  however,  stand  upon  a  some- 
what different  footing.  The  general  rule  with  regard  to  them  is,  that  none 
but  the  persons  whose  names  appear  upon  the  face  of  them  can  be  sued 
thereon.  "  Each  party  who  receives  the  bill  is  making  a  contract  with  the 
parties  on  the  face  of  it,  and  with  no  one  else."  (e)    But  the  parties  may 

(c)  Per  Lord  Abinger,  G.  B.,  Bedtham.  v.  Drale,  (e)  Lord  Abinger,  C.  B.,  and  Parke,  B.,  9  M. 
9  H.  &  W.,  91  poit  &  W.  91,  96. 

{d)  Parke,  B.  ib.  96. 
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be  described  and  charged  in  an  adopted  and  acquired  name,  as  well  as  in 
their  real  names.  Thus,  if  a  biU  of  exchange  is  accepted,  or  indorsed,  in 
the  trading  name  of  a  firm  in  partnership,  all  the  partners  are  as  much 
liable  thereon  as  if  they  had  attached  dieir  individual  signatures  to  the 
instrument.  (/). 

Liability  of  a  person  who  contracts  in  his  own  name,  and  apparently 
on  his  own  account,  but  in  reality  on  behalf  o/a  thibd  party. 

When  a  person  upon  the  face  of  a  simple  contract  promises  and  under- 
takes in  his  own  name  upon  sufficient  consideration,  without  reference  to 
any  third  party,  there  is  of  course  no  question  as  to  the  liability  of  such 
promisor,  although  some  third  party,  not  named  in  the  face  of  the  con- 
tract, may  be  interested  therein,  and  liable  consequently  to  be  sued 
thereon.  (^). 

If  a  servant,  or  an  agent  acting  on  behalf  of  his  master,  or  principal, 
enters  into  a  written  contract  in  his  own  name,  without  qualification  of  his 
liability,  or  without  declaring  the  agency  on  the  face  of  such  contract, 
and  expressing  it  to  be  made  by  him  for  and  on  behalf  of  his  master,  or 
principal,  he  is  liable  thereon,  although  the  party  with  whom  he  contracted 
may  have  known  that  he  was  not  contracting  on  his  own  account  (A). 

If  a  man  signs  drafts  or  orders  on  bankers  for  the  payment  of  money, 
or  draws,  accepts,  or  indorses  bills  of  exchange,  or  promissory  notes  for  or 
on  account  of  third  parties,  without  an  express  qualification  of  his  liability, 
he  is  himself  personally  responsible  upon  the  bill,  note,  or  draft,  although 
the  payee  or  indorsee  knew  at  the  time  the  signature  was  attached  to  the 
instrument  that  the  subscribing  party  was  not  acting  on  His  account,  bat 
for  and  on  behalf  of  another.  ''  It  is  an  universal  rule  of  law,  that  a  man 
who  puts  his  name  to  a  bill  of  exchange  thereby  makes  himself  per- 
sonally liable,  unless  he  states  upon  the  face  of  the  bill  that  he  subscribes 
it  for  another,  or  by  procuration  of  another,  and  says  plainly,  '  I  am  the 
mere  scribe.' "  (0 

Thus  when  a  bill  of  exchange  was  drawn  and  forwarded  to  D.  for  accept- 
ance, in  payment  of  a  cargo  of  coals  which  had  been  delivered  to  him, 
and  on  the  arrival  of  the  bill  at  his  coimting-house,  it  appeared  that  he  had 
left  in  pecuniary  embarrassment,  and  that  his  brother,  the  defendant,  had 

(/)  Ball  Y.  Gordon,  Tiger  ▼.  Gordon,  9  M.  No.  76.    Ilarptr  ▼.  William,  i  Ad.  &.  E.,  H.8. 

&  W.  845, 847 ;  Furze  v.  SAarwood,  2  Ad.  &  B.  281. 

H.  8.  418  ;  port,  ch.  18.  s.  2.  (A)  Afford  v.  EglvtfUld,  Dy.  230,  b.     Post, 

ig)  "  Si  j*ai  promu  en  mon  nom  avec  la  per-  ch.  16.  (Principal  and  Agent) 

Sonne  avec  qui  j*ai  contract^,  je  sais  en  mon  nom  (t)  Bllenborongh,  C.  J.,  5  M.  &  S.  349;  Govpy 

oblig6  envers  lui."      Potbier,   (Obliqatiohs,)  t.  Harden,  7  Taunt.  159. 
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come  there  to  investigate  his  affairs;  whereupon  the  latter  was  requested 
to  sign  the  bill,  whioh  he  did,  without  declaring  on  the  face  of  it  that  he 
signed  it  for  and  on  behalf  of  his  brother ;  and  it  was  objected,  that  as 
regarded  the  defendant,  the  bill  was  a  mere  accommodation  bill,  without 
consideration ;  the  court  held,  that  as  the  defendant  had  put  his  name 
to  the  bill  without  qualification,  all  the  legal  consequences  of  the  act 
must  follow,  and  that  he  was  therefore  personally  liable,  as  drawer,  to  pay 
the  bill.  "  It  was  in  the  defendant's  discretioD,"  observes  Bayley,  B., 
"  to  sign  the  bill  or  not ;  and  if  he  signed  it,  he  might  state  on  the  face 
of  it  that  he  did  so  as  agent  for  his  brother,  or  have  signed  '  by  procura- 
tion/ Had  he  done  so,  the  latter  would  have  been  liable.  Here  he 
signed  it  generally,  and  thereby  incurred  personal  obligation.  It  is  no 
answer  to  say  that  he  had  no  consideration  for  binding  himself  personally 
if  he  has  professed  to  do  so ;  for  the  plaintiffs  were  entitled  to  insist  on 
having  some  bill  to  be  binding  on  some  one.  The  debt  of  a  third  person 
is  a  good  consideration,  for  which  a  man  may  bind  himself  by  giving  a 
bill  of  exchange."  {k) 

Simple  Contracts  appearing  on  ilie  face  of  them  to  he  fnade  hy  the 
PROMISOR,  ^'  for  and  on  behalf'  of  a  third  party. 

Agreements  hy  one  person  "  on  behalf"  of  another. — ^When  a  person 
who  is  made  a  party  to  an  agreement,  inter  partes,  declares  upon  the  face 
of  the  contract  that  he  promises,  or  agrees,  for  and  on  behalf  of  a  third 
person,  who  is  named  therein,  the  party  so  promising,  or  agreeing,  will  not 
be  personally  liable  upon  the  contract,  if  he  had  authority  from  the  person 
on  whose  behalf  he  professes  to  act,  to  enter  into  that  contract  for  him. 
Having  bound  the  latter  by  the  contract,  he  is  not  himself  regarded  as  one 
of  the  contracting  parties,  but  merely  as  a  medium  of  communication 
between  them.  But  if  he  has  contracted  without  authority  from  the  party 
on  whose  behalf  he  professes  to  act,  or  has  exceeded  the  authority  given 
him,  and  has  consequently  failed  to  bind  such  third  party  by  the  contract, 
he  is  himself  personally  liable  as  a  principal  in  the  transaction,  and  the 
really  contracting  party.  And  the  same  result  follows  in  general,  if  there 
is  no  responsible  principal  to  resort  to.  Thus  where  the  plaintiff  agreed 
with  two  persons  **  to  pave  their  streets  in  Putney,"  and  they  "  on  behalf 
of  the  parish  agreed  to  pay  him  "  therefor ;  it  was  held,  that  as  the  parish 
could  not  be  sued  upon  such  an  undertaking,  the  work  must  be  taken  to 
have  been  done  upon  the  personal  credit  and  security  of  the  promisors, 

{k)  Soverby  ▼.  Butcher,  4  Tyr.  324 ;  2  Cr.  &  M.  368,  8.  c. 
10 
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and  that  they  were  therefore  personally  liable  upon  their  agreement.  (/) 
So  where  the  respectiye  attorneys  for  the  prosecutor  and  defendants  on  an 
indictment  against  the  same  parish  for  not  repaying  a  road,  entered  into 
an  agreement,  by  which  the  attorney  for  the  prosecutor  agreed  that  the 
recognizances  should  be  respited,  and  the  attorney  for  the  defendants 
agreed  "  on  the  part  of  the  parish"  to  pay  the  costs,  it  was  held  that 
the  agreement  was  personally  binding  upon  the  attorney  for  the  de- 

fendants.X^'t)- 

Guarantees  expressed  to  be  made  by  one  person  on  behalf  of  another. 
— ^An  undertaking  in  writing  by  one  man  to  pay  money  on  behalf  of 
another  who  is  named  therein,  may  either  be  the  undertaking  of  an  agent 
acting  on  behalf  of  a  named  principal,  binding  the  latter,  and  not  himself, 
by  the  contract,  or  it  may  be  the  undertaking  of  a  principal  and  sole  con- 
tracting party,  who  comes  forward  to  secure,  on  his  own  credit  and  respon- 
sibility, some  benefit  and  advantage  for  a  friend ;  or  it  may  be  the  under- 
taking and  guarantee  of  a  surety,  who  binds  himself  for  the  performance 
of  some  act,  or  duty,  by  a  third  party,  who  is  to  be  primarily  liable  npon 
the  contract.  '*  It  is  impossible  to  ascertain  with  certainty,  merely  firom 
the  language  of  the  promise,  whether  it  creates  a  personal  liability  on  the 
promisor  or  not."  (fi) 

The  words,  "  I  undertake  on  behalf  of  A.  to  pay,"  observes  Tindal, 
G.  J.,  ''  would  seem  in  their  natural  meaning  to  point  rather  to  a  promise 
made  by  one  person  as  agent  of  another,  than  as  intending  to  bind  the 
party  using  them  in  the  character  of  principal ;"  {o)  and  therefore  if  the 
party  so  promising  appears  to  have  been  fiilly  authorized  to  make  the  pro- 
mise, he  will  be  deemed  to  be  merely  an  agent,  and  not  the  principal 
contracting  party.  But  if  he  has  no  authority  from  the  person  on  whose 
behalf  he  promises,  and  the  latter  is  not  bound  by  the  undertaking,  then 
the  promisor  himself  is  the  principal,  and  really  contracting  party,  pledging 
his  own  credit,  and  responsibility,  for  the  benefit  and  advantage  of  the 
person  named  in  the  contract,  (p).  One  person  may,  as  we  have  already 
seen,  have  the  benefit  of  the  performance  of  the  consideration  for  a  simple 
contract  or  promise,  and  another  may  be  liable  upon  it  as  the  really  con- 
tracting party;  (ante  100,  103).  ''  If  A.  contracts  with  B.  to  make  a 
coat  for  C,  A.  must  pay  for  it,  though  0.  wears  it."  {q). 

An  action  was  brought  upon  a  guarantee  signed  by  the  defendant  in 

(/)  MerielT,  Wymondtol,  Hardr.  205.  (p)  Harper  ▼.  Witliams,  4  Ad.  ft  B.,  H.8. 

(m)  WaUon  v.  Afurrel^  1  G.  ft  P.  807.  231. 
(m)  Denman,  C.  J.,  4  Ad.  ft  E. ;  n.  8.  237. 

(o)  Dovnman  v.  Jones,  14  Law,  J.,  R.  8.  (q)  Manle,  J.,  15  Law,  J.,  s.s.  (C.  P.)  129. 

(Q.  B.)  228.  Ilmstreaves  ▼.  Parwtu,  13  M.  ft.  W.  561. 570. 
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the  following  words : — '*  Gentlemen, — On  behalf  of  Nissen  and  Co.,  of 
Riga,  I  hereby  guarantee  that  the  shipment  of  hemp  in  the  Carolina  will 
be  found  to  be  in  conformity  with  the  revenue  laws  of  Great  Britain,  so 
that  no  impediment  shall  arise  on  the  importation  thereof,  or  that  in 
default  thereof  the  consequences  shall  rest  with  Nissen  and  Co. ;"  and  it 
was  held,  that  as  it  did  not  appear  that  Nissen  and  Co.  had  authorized  the 
defendant  to  give  this  guarantee  on  their  behalf,  and  there  was  nothing  to 
show  that  they  could  be  sued  upon  it,  the  guarantee  must  be  taken  to  be 
the  personal  guarantee  of  the  defendant,  and  not  the  guarantee  of  Nissen 
and  Co.  (r).  The  party  on  whose  behalf  the  guarantee  was  made  in  this 
case  resided,  it  will  be  seen,  abroad;  and  the  fair  inference  from  the 
evidence  was,  that  the  personal  security  of  the  promisor  was  relied  upon 
and  intended  to  be  given,  and  not  that  of  the  person  on  whose  behalf  the 
undertaking  was  stated  to  be  made. 

The  solicitor  of  the  London  creditors  of  a  bankrupt  wrote  to  the 
solicitor  of  the  country  creditors  of  the  same  bankrupt  in  the  following 
terms : — "  I  am  willing  on  behalf  of  the  London  creditors  to  bear  two- 
thirds  of  the  expense  of  resisting  Mr.  K  's  proof  under  the  com* 
mission,  and  of  investigating  the  accounts  of  the  assignees  ....  and  I 
hereby  undertake  to  bear  and  pay  on  behalf  of  these  creditors,  two-thirds 
of  the  expenses  incident  thereto  accordingly ;"  and  in  another  letter  he 
added,  "  I  have  no  objection  to  bear,  as  before,  the  proportion  of  expense. 
Sec, ;'  and  it  was  held,  that  as  there  was  nothing  upon  the  face  of  the  cor- 
respondence leading  to  the  conclusion  that  the  London  creditors  had 
authorized  the  undertaking,  and  nothing  to  show  that  they  were  indivi- 
dually known  to  the  plaintiff,  or  had  in  any  way  interfered  in  the  transac- 
tion, and  rendered  themselves  personally  liable,  it  must  be  taken  that  the 
solicitor  was  intended  to  be  the  paymaster,  and  that  his  personal  liability 
was  relied  upon,  and  intended  to  be  given,  and  not  that  of  the  London 
creditors  at  large.  («) 

The  attorneys  in  a  cause  signed  an  agreement  purporting  to  be  made  by 
them  as  the  "  attorneys  of  the  plaintiff  and  defendant,"  whereby  they  "  did 
personally  undertake  and  agree"  that  the  record  should  be  withdrawn,  and 
that  certain  things  should  be  done  by  the  plaintiff  and  defendant  respec- 
tively, and  it  was  held  that  the  attorneys  were  responsible  for  the  perform- 
ance of  the  things  stipulated  to  be  done.  '*  There  is  nothing,"  observes 
the  Court,  "  in  this  agreement  which  can  in  anyway  bind  the  client ;  he 
does  not  undertake  to  pay.    What  is  the  use  of  the  word  personally  unless 

(r)  RMiod  T.  Ortor,  1  Steik.  U.  W  EaU  t.  Athunt,  1  Cr.  &  M.  7U. 
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it  binds  the  individual  signing  the  paper  ?  If  the  defendant  only  meant 
to  bind  the  client,  it  can  hardly  be  supposed  that  he  would  not  have  bo 
expressed  himself.  Here  the  principal  is  out  of  the  question  ;  and  it  is 
highly  probable  that  the  parties  would  not  have  trusted  the  client,  and, 
therefore^  stipulated  for  the  personal  undertaking  of  the  attorney.  Sap- 
pose  the  client  were  sued  upon  this  undertaking,  he  would  have  a  right  to 
say,  '  I  never  authorized  my  attorney  to  do  this ;  it  is  true  I  have  given 
him  a  general  authority  to  do  the  best  for  me ;  but  I  do  not  think  this  is 
the  best  thing  he  could  have  done.'  We  think  that  when  an  attorney 
says^ '  I  personally  undertake  to  do  so  and  so^  he  is  pledging  his  perBonal 
responsibility.' "  (/)  It  is  out  of  the  scope  of  his  authority  as  attorney, 
and  the  undertaking,  therefore,  cannot  bind  the  client 

The  solicitors  under  a  commission  of  bankruptcy,  wishing  to  get  rid  of 
a  distress,  undertook,  **  as  solicitors  to  the  assignees,"  to  pay  the  landlord 
his  rent,  and  it  was  held  that  they  were  personally  liable  on  their  under- 
taking. '^  Many  persons/'  observe  the  Chief  Justice  and  Judges  of  the 
Court  of  King's  Bench,  **  will  deal  with  solicitors  and  professional  men, 
(from  the  confidence  they  have  in  their  known  character  and  situation  in 
Ufe,)  who  will  not  deal  with  an  unknown  client."  ''  If  the  defendants  are 
not  personally  liable,  nobody  is  bound  by  this  undertaking,  for  it  is  per- 
fectly clear  that  the  assignees  are  not  bound.  The  import  of  the  instru- 
ment is,  not  that  the  assignees  undertake  through  the  medium  of  the  de- 
fendants, as  their  solicitors,  but  that  they  the  defendants  themselves  as 
solicitors  undertake.  .'  .  .  The  term  as  solicitors  is  merely  descriptive 
of  the  character  they  fill."  (u) 

A  landlord  having  distrained  upon  the  goods  and  chattels  of  his  tenant, 
a  bankrupt,  the  assignee  of  the  estate  gave  to  the  plaintiff  the  following 
undertaking.  ''  As  assignee  of  the  estate  and  effects  of  Richard  Lord»  a 
bankrupt,  I  hereby  undertake,  in  consideration  of  Mrs.  Stephens  (the  plain- 
tiff) withdrawing  the  person  put  into  possession  of  Mr.  Lord's  effects, 
under  a  distress  for  the  sum  of  J£d50.  .  .  .  that  the  said  sum  of 
£850  shall  be  paid  to  Mr.  Stephen  out  of  the  proceeds  of  the  sale  of  the 
same  effects."  The  plaintiff  then  withdrew  the  distress,  but  before  the 
defendant  could  obtain  any  part  of  the  bankrupt's  effects,  the  fiat  was  an- 
nulled, and  it  was  held,  in  an  action  brought  by  the  plaintiff  on  the  under- 
taking, that  the  defendant  had  made  himself  personally  liable  thereon,  (t^) 

A  person,  also,  who  professes  upon  the  face  of  an  agreement  in  writing 

(t)  Per  Cunam  Iveton  t.  ConningUm,  2  D.  &  (v)  SUphens  ▼.  Pell,  4  Tyr.  6.    2  HyL  &  K. 

B.  809,  In  re  Gee,  10  Jar.  694.  835,  nom.  P^l  y.  Stephens,  2  Cr.  &  tfeea.  710, 

(«)  Per  Abbott,  C.  J,  Holroyd,  J.,  &  Beit,  J.  8.  c. 
BwreU  v.  Jones,  8  B.  &  Aid.  47—51. 
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to  be  acting  for  and  on  behalf  of  another^  may,  by  express  words,  render 
himself  personally  liable  as  a  surety  for  the  performance  of  some  act  by 
the  party  on  whose  acconnt  he  professes  to  act.(t£;} 

An  attorney^  acting  on  behalf  of  his  client  in  order  to  stave  off  legal 
proceedings  which  were  threatened  to  be  taken  against  the  client  for  die 
recovery  of  a  debt  due  from  the  latter  to  the  plaintiff^  wrote  a  letter  to  the 
plaintiff,  inclosing  his  client^s  acceptance  for  the  amount  of  the  debt,  and, 
in  order  to  induce  the  plaintiff  to  take  this  acceptance  and  suspend  the 
right  of  action  during  the  time  the  bill  had  to  run,  added,  '^  I  will  see  it 
paid,"  and  it  was  held  that  the  attorney  was  personally  liable  upon  his 
undertaking  as  a  surety  after  the  default  of  his  client,  the  principal  debtor, 
to  take  up  and  pay  the  bill  when  it  came  to  maturity,  (a?) 

By  a  written  agreement  expressed  to  be  made  by  the  defendant  on  behalf 
of  £.  B.  of  the  one  part,  and  the  plaintiff  of  the  other  part,  the  defendant 
agreed  to  execute  unto  the  plaintiff  a  lease  of  certain  messuages  and  pre- 
mises^ and  it  was  held  that  the  defendant  was  personally  responsible  upon 
his  undertaking  for  the  execution  of  the  lease  so  agreed  to  be  granted,  (y) 

Bills  of  exchange  and  promissory  notes  expressed  to  he  accepted,  made, 
or  indorsed,  on  behalf  of  a  third  pebson  who  is  named  on  the  face  of  the 
instrument,  will  not  render  the  acceptor,  maker,  or  indorser,  personally 
liable,  provided  he  has  authority  from  such  person  to  sign  the  instrument 
in  his  behalf,  {z)  But  if  no  such  authority  has  been  expressly,  or  im- 
pliedly given,  the  party  so  signing  the  instrument  is  responsible  as  the 
really  contracting  party,  and  the  same  result  naturally  follows  if  there  be 
no  principal  to  resort  to.  A  person  cannot,  merely  by  assigning  to  him- 
self a  representative  character,  escape  from  personal  liability  in  respect  of 
his  contracts.  He  may  undertake  or  promise  as  ''  solicitor,"  ''  attorney," 
"  assignee,"  "  director,"  "  overseer,"  "  guardian,"  "  churchwarden,"  "  trus- 
tee," or  ''  commissioner,"  but  unless  his  contracts  in  those  capacities  bind 
some  known  third  party,  such  words  are  mere  matter  of  description,  and 
the  irresistible  conclusion  is,  that  the  party  with  whom  he  has  contracted 
must  have  looked  to  the  personal  security  of  the  promisor  for  the  due 
performance  of  the  contract.  Somebody  must  have  been  intended  to  be 
bound  by  the  contract,  and  if  there  is  no  third  party  to  resort  to,  the  per- 
son so  contracting  or  promising  as  '"  trustee,"  ''  commissioner,"  &c.,  is  the 
party  to  be  charged. 

(w)  NottriB,  et  alirom  moribtu,  qu8B  fectum  (:r)  EmmeU  v.  Keamt,  7  Sc.  687,  ante  p.  109, 

alienom  proniittit,  tacite  intelligitur  promittere  110. 

le  cunUurum  ant  effectarum,  nt  alius  det,  aut  (y)  Talbot  v.  Oodbolt,  Telv.  1 37. 

fiMaat.    Yin.  Com.  706.  {z)  Ex  parte  Eucklty,  14  M.  &  W.  469. 
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A  bill  of  exchange  was  drawn  upon  the  defendant  by  the  description  of 
Mr.  H.  Bishop,  cashier  of  the  York  Buildings  Company,"  directing  him 
to  place  the  same  to  the  account  of  the  York  Buildings  Company,"  and 
the  bill  was  accepted  by  the  defendant  as  '*  cashier"  of  the  company,  and  it 
was  held  that  he  was,  nevertheless,  personally  liable  upon  it.  (a) 

An  inolosure  act  empowered  certain  commissioners,  appointed  under  the 
act  to  make  a  rate  to  defray  the  expenses  of  passing  and  executing  the  act, 
and  enacted  that  persons  advancing  money  for  the  purposes  of  the  act 
should  be  repaid  out  of  the  first  money  raised  by  the  commissioners.  The 
commissioners  drew  drafts  upon  their  bankers  in  the  following  form : — 
**.,,•  pay  J.  M.,  or  bearer,  £ —  on  account  of  the  public  drainage, 
and  place  the  same  to  our  account  as  commissioners,  &c."  And  it  was 
held  that  the  commissioners  themselves  were  personally  responsible  for  the 
money  advanced  upon  such  drafts,  (b) 

If  a  bill  of  exchange  be  endorsed  to  certain  persons  '*  as  executors,"  and 
they  again  indorse  the  bill  without  qualification  of  their  liability,  they  will 
be  individually  responsible  upon  their  indorsement,  {c)  So  if  they  make 
promissory  notes  *'  as  executors,"  "  churchwardens,"  "  overseers,"  &o.,  they 
will  be  responsible  upon  such  notes.  Two  executors  gave  a  pronussory 
note  on  account  of  a  debt  due  from  their  testator  in  the  following  form : — 
*'  As  executors  to  the  late  T.  T.  we  severally  and  jointly  promise  to  pay  to 
Mr.  N.  G.  the  sum  of  £%0Q  on  demand,  with  lawful  interest  thereon." 
And  it  was  held  that  by  the  giving  of  such  a  note  the  executors  had  made 
the  debt  their  own,  and  that  as  they  had  not  limited  their  liability  by  any 
express  declaration  that  the  money  was  to  be  paid  out  of  the  estate  of  their 
testator,  when  they  should  have  assets  in  their  hands  for  that  purpose,  they 
were  themselves  personally  responsible  for  the  amount  of  the  note,  {d) 

N.  lent  the  parish  of  C.  the  sum  of  £200,  to  secure  the  repayment  of 
which  the  churchwardens  and  overseer  gave  promissory  notes  to  C,  whereby 
**  as  churchwardens  and  overseers"  they  promised  to  pay  to  C,  or  order, 
the  sum  of  £200  with  interest,  and  it  was  held  that  they  were  personally 
liable  upon  the  notes,  {e) 

(a)  ThMMt  T.  Bitkop,  2  Str.  055.   Caf.  temp.  id)  CkUdt  ▼.  M<m,in9,  2  B.  &  B.  460, 5  Moo. 

Hardwick,  1,  s.  c.  282,  s.  c. 

(5)  JEo^m  T.  £0£{,  5  B  &  Aid.  84.  (<)  CWw  t.  P<Md,  8  N.  &  M.456,lAd.& 

(c)  Bailer,  J.  Kingy.  Tkm^X  T.  B.  489.  E.  196,  s.  c. 
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SECTION  III. 


ORAL  CONTRACTS  AND  IMPLIED  CONTRACTS. 

Liabilities  ex  Contractu  of  trustees  and  commissioners  of  public 
WORKS^  and  manaoino  committsbs  of  clubs  and  eleemosynary  institu- 
tions.— ^When  a  man  orders  goods  from  tradesmen^  or  directs  things  to  be 
done  by  workmen  and  servants  for  himself  and  for  his  own  use  and  benefit, 
there  is  of  course  no  donbt  or  question  as  to  his  liability  upon  the  ordinary 
implied  promise  of  payment  and  remuneration,  whether  the  orders  and 
directions  were  given  by  himself  personally,  or  through  the  medium  of  a 
third  party,  whom  he  employed  for  the  purpose.  When  the  orders  are  for 
goods  to'be  furnished,  or  things  to  be  done  for  some  third  party  whose 
name  is  given,  the  question  to  be  asked  and  answered  in  order  to  determine 
the  liability  is,  "  to  whom  was  the  credit  given — to  the  party  giving  the 
orders,  or  to  the  person  to  whom  the  goods  were  to  be  delivered,  or  for 
whom  the  things  were  to  be  done."  If  the  orders  were  executed  on  the 
credit  of  the  former,  and  on  the  belief  that  he  would  be  the  paymaster, 
then  he  is  of  course  the  party  to  be  charged ;  if  on  the  credit  of  the  latter, 
then  the  latter  is  the  person  to  be  sued  as  the  real  debtor  and  the  pirincipal 
in  the  transaction.  When  there  is  no  third  party  to  resort  to  for  payment, 
the  irresistible  conclusion  is,  that  the  credit  was  given  to  the  person  by 
whose  directions  the  goods  were  furnished  and  the  things  done,  and  he  is, 
therefore,  responsible  for  the  payment  of  the  price  of  them* 

Trustees  and  Commissioners  of  Pubuce  Works  for  example  are 
personally  responsible  upon  contracts  for  work  and  labour,  and  the  sup- 
ply of  materials  entered  ioto  by  them  in  their  official  capacity,  in  the  pro- 
motion of  the  undertaking  intrusted  to  their  management  They  have 
generally  power  to  raise  tolls  or  to  impose  assessments  and  create  a  fund 
to  defray  the  expenses  they  are  authorized  to  incur,  and  they  ought,  there- 
fore, to  avoid  entering  into  contracts  until  they  have  money  in  hand,  or 
have  ascertained  that  they  have  resources  at  their  command  sufficient  to 
cover  their  expenditure.  The  parties  whom  they  employ  cannot  know  the 
state  of  the  funds  at  their  disposal,  nor  is  it  their  business  to  inquire ;  the 
credit  is  always  presumed  to  be  given  to  the  oommissicners  or  trustees,  by 
whose  orders  the  party  seeking  for  remuneration  has  been  employed,  unless 

c  c 
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it  can  be  shown  that  the  latter  has  expressly  agreed  to  look  to  some  other 
sooroe  for  payment,  or  not  to  hold  them  personally  responsible,  (a) 

An  Act  of  Parliament  was  passed  for  making  a  river  navigable,  and 
certain  commissioners  were  empowered  to  raise  and  borrow  money  upon 
the  tolls  of  the  navigation.  Subscriptions  were  made  and  the  work  was 
begun,  and  the  plaintiff  was  employed  by  the  commissioners  to  make  cuts 
in  different  parts  of  the  river.  The  plaintiff  at  different  times  received 
money  on  account,  but  the  commissioners  having  at  length  exhausted  their 
funds,  and  being  unable  to  raise  any  more  money  upon  the  credit  of  the 
expected  tolls,  neglected  to  pay  the  plaintiff  the  residue  of  his  bill,  where- 
upon the  latter  brought  an  action  against  them  to  recover  the  amount  re- 
maining due  to  him.  For  the  commissioners  it  was  contended  that  the 
work  was  a  publick  work,  not  carried  on  for  their  own  benefit  and  advan- 
tage, and  that  it  was  not  intended  by  the  Act  of  Parliament  that  they  should 
be  personally  responsible  in  respect  of  things  done  and  orders  given  hy 
them  in  carrying  the  act  into  effect,  but  the  court  held  that  as  there  was  no 
fund  to  which  the  plaintiff  could  resort  for  payment,  the  work  must  be 
taken  to  have  been  done  upon  the  personal  credit  and  security  of  the  com- 
missioners ;  that  the  plaintiff  could  not  be  considered  to  have  given  credit 
to  the  success  of  the  undertaking,  and  have  rested  his  expectation  of  payment 
upon  the  contingency  of  the  realisation  by  the  commissioners  of  subscrip- 
tions and  tolls,  that  he  must  naturally  have  looked  to  some  one  for  pay- 
ment, and,  as  the  commissioners  had  given  the  ordetB,  and  no  one  else 
was  responsible,  they  were  themselves  personally  liable,  (b)  As  trustees 
and  commissioners  in  these  cases  "  must  know  whether  there  are  funds  to 
tinswer  the  purpose,  they,  when  they  contract  vrith  others  who  do  not  know, 
act  as  if  representing  that  they  have  a  fund  applicable  to  the  object,  and 
are  then  personally  bound  to  provide  funds  to  pay  the  contractors."  {c) 

If  an  act  of  Parliament  empowers  trustees  or  commissioners  to  impose 
tolls  or  make  rates  and  assessments  to  create  a  trust  fund  for  the  payment  of 
expenses,  and  authorises  money  to  be  borrowed  on  the  security  of  the  tolls 
and  rates,  and  provides  the  mode  of  doing  it,  and  enacts  that  the  trustees 
or  commissioners  shall  not  be  personally  responsible  in  respect  of  money 
borrowed  by  them  pursuant  to  the  act,  and  the  trustees  or  commissioners 
neglect  to  follow  the  prescribed  mode,  and  fail  consequently  to  charge 
the  fund  with  the  repayment  of  the  money  borrowed,  they  are  themselves 
personally  responsible  and  cannot  protect  themselves  by  the  clause  of  in- 

(a)  ffoskint  T.  SiciyUm,  Caa.  temp.  Hardwicke  (b)  fforsley  v.  Bell,  Amb.  770.   1  Br.  C  C. 

376.     Cole  ▼.  Oreen,  7  Sc  N.  R.  682.  6  M.  &       lOl  n. 

Or.  872  8.  c.  (c)  Higgim  y,  LimngtUm^  4  Dow.  842,  per  Ld. 
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demnity,  which  applies  only  to  money  raised  in  the  authorized  mode  and 
charged  upon  the  fiand. 

The  trustees  or  commissioners  of  a  turnpike  road  were  empowered  hy 
act  of  parliament,  to  borrow  money,  at  interest,  on  the  credit  of  the 
tolls  arising  on  such  road,  and  to  mortgage  the  tolls  and  toll  houses  as  a 
security  for  such  advances.  After  a  large  sum  of  money  had  been  borrowed 
on  mortgage,  the  trustees  became  desirous  of  obtaining  a  temporary  loan 
from  their  banker  and  treasurer,  and  their  chairman  signed  a  minute  of  a 
resolution  requesting  him  to  make  a  temporary  advance  of  £1,000  at  £5 
per  cent.     The  banker  thereupon  permitted  the  trustees  to  draw  upon  him 
to  the  required  amount,  and  the  money  not  being  repaid,  he  brought  an 
action  against  the  chairman  for  its  recovery,  and  it  was  held  that  as  the 
money  had  not  been  secured  by  a  mortgage  of  the  tolls  and  toll  houses, 
and  the  funds  of  the  trustees  were  not  in  any  way  charged  with  its  re-pay- 
ment, it  must  be  taken  to  have  been  advanced  upon  the  personal  security 
of  the  defendant,  and  that  he  was  therefore  personally  responsible  for  its 
repayment.(£?) 

Managing  committees  of  clubs  and  eleemosynary-  institutions 
are  likewise  personally  responsible  for  the  payment  of  tradesmen  who  have 
supplied  goods,  and  to  servants  who  have  performed  work  and  rendered 
services  for  the  benefit  of  the  club,  or  for  the  advancement  of  the  common 
objects  of  the  institution,  by  the  order  of  the  committee,  as  the  credit  is 
deemed  to  have  been  given  to  the  committee,  and  not  to  the  subscribers  at 
large,  who  are  a  constantly  fluctuating  body,  unknown  individually  to  the 
persons  executing  such  orders.  (^) 

Subscribers  who  pay  an  entrance  fee  on  admission  to  a  club,  and  an 
annual  subscription  afterwards,  for  the  purpose  of  forming  a  fund  for  de- 
fraying the  expenses  of  the  establishment,  and  who  appoint  a  committee 
to  administer  such  fund,  are  not  themselves  responsible  upon  the  contracts 
and  engagements,  or  for  the  debts  and  liabilities  of  such  committee,(/) 
unless  it  can  be  shown  that  they  individually  concurred  in,  or  assented  to 
the  orders  given,  knowing  at  the  time  that  the  funds  in  hand  were  insuffi- 
cient to  satisfy  the  expenses.  As  the  members  of  the  committee,  therefore, 
in  these  cases,  do  not  bind  the  subscribers  at  large,  by  their  contracts,  and 
give  to  the  persons  whom  they  have  employed,  a  tangible  third  party  to 
proceed  against,  they  are  themselves  the  only  persons  who  can  be  sued, 
and  are  in  fact  principals  in  the  transaction. 

In  an  action  brought  by  a  baker  to  recover  payment  for  a  quantity  of 

(d)  ParraU  t.  Syrt,  8  M.  &  Sc,  857.    10      40i  ;  1  Br.  0. 0. 101. 
Bing,  288,  ■.  c.  (/)  Flemyng  t.  Hector,  2  M.  &  W.  172. 

(<)  C%U€KT.Ihil€^Q:Men^ury,\'^T.   P.C. 
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bread  furnished^  from  time  to  tii;ne,  to  a  hospital,  it  appeared  that  the 
hospital  was  an  eleemosynary  institution,  which  had  been  set  on  foot  aad 
was  supported  by  charitable  contributions ;  that  the  management  of  it  was 
vested  in  a  committee  appointed  by  the  subscribers  at  large,  which  com- 
mittee met  once  a  month  to  regulate  their  expenditure,  audit  the  ac- 
counts, and  give  directions  for  the  future  supplies :  that  the  defendant  wbb 
a  member  of  the  committee,  attended  the  meetings,  and  sometimes  presided 
at  them,  and  it  was  held  that  he  was  responsible,  together  with  the 
other  members  of  the  committee,  for  the  payment  of  the  bread  furnished 
to  the  institution  by  the  plaintiff,  (y) 

If  the  managing  committee  of  a  club,  or  eleemosynary,  or  litwary  insti- 
tution, or  any  other  association  of  persons  allow  the  steward  or  secretary 
or  any  one  of  the  members  of  the  committee  to  discharge  the  functions  of 
the  whole  of  the  body-«to  order  supplies  of  goods,  or  hire  workmen  and 
servants  for  the  use  of  the  institution,  they  make  him  their  general  agents 
and  clothe  him  with  an  implied  authority  to  pledge  their  credit  for  the 
payment  of  the  things  ordered,  and  of  the  people  employed  by  him  withia 
the  limits  of  the  ordinary  course  of  dealing,  unless  they  have  beforehand 
furnished  him  with  sufficient  funds  for  the  purpose,  and  never  permitted 
him  to  deal  on  credit.  '^  They  would  not  be  held  liable  if  he  were  to  pur- 
chase a  horse  or  a  carriage,  or  such  like ;"  but  they  would  be  considered 
to  have  given  him  an  implied  authority  to  order  all  such  things  as  were 
customary  and  usual  for  the  purposes  of  the  association. (A) 

All  committee-men  have  the  means  of  being  acquainted  with  the  re- 
sources of  the  institution  they  are  appointed  to  manage,  and  have  the  power 
of  limiting  its  engagements,  and  of  checking  the  expenditure  or  withdrawing 
themselves  from  the  management,  and  giving  notice  thereof  to  the  persons 
who  have  been  in  the  habit  of  executing  the  orders  of  the  steward  or 
secretary,  or  other  agent  of  the  committee ;  and  if  they  do  neither  the  one 
nor  the  other  they  are  responsible  for  the  debts  and  engagements  that  may 
be  incurred,  although  they  are  themselves  mere  subscribers  to  a  puUic 
charity,  rendering  gratuitous  services,  and  have  no  personal  interest  in  the 
subject  matter  of  the  contract. 

Thus  where  a  hospital  had  originally  been  ond^  ihe  management  of  the 
founder,  who  had  regularly  paid  for  the  meat,  bread,  and  provisions 
ordered  for  the  use  of  the  sick  patients,  by  the  servants  of  the  hospital,  and 
afterwards  a  committee  of  management  was  formed,  and  the  servants  con- 
tinued to  order  supplies  of  goods  from  tradesmen  as  before,  it  was  held  that 

{g)  Burlt  y.  Smith,  1  Bisg.  706 ;  5  M.  &  P.  (h)  BairtUU  t.  Lamhert,  10  Jtir,  416. 
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all  the  members  of  the  committee  who  had  entered  upon  their  duties,  and 
undertaken  the  management  of  the  affairs  of  the  institution,  were  respon- 
sible for  the  payment  of  the  goods  furnished  by  tradesmen  subsequent  to 
their  acceptance  of  office.  ''  You  are  to  look,"  observed  Tindal,  C.  J.,  in 
his  charge  to  the  jury,  "  and  see  who  were  the  masters  of  these  persons, 
(the  servants  giving  the  orders,)  for  if  there  are  persons  who  manage  insti- 
tutions of  this  description,  they  make  themselves  liable  for  the  orders  given 
by  their  servants.  The  question,  therefore,  is,  whether  the  committee  did 
so  conduct  and  hold  themselves  out  as  the  managers  and  employers  of  the 
persons  who  gave  the  orders,  as  that  any  tradesmen  at  the  time,  knowing 
this,  might  reasonably  conclude  that  he  was  supplying  his  goods  on  their 
ciedit."(i) 

So  if  goods  have  been  furnished  by  the  orders  of  one  only  of  the  mem- 
bers of  the  committee  of  management^  it  is  a  question  for  the  jury  to  de- 
termine whether  the  goods  were  ftimished  upon  the  personal  and  individual 
credit  of  the  party  actually  ordering  them,  or  on  the  credit  of  the  persons 
managing  the  institution.  (Ar)  The  general  rule  is,  that  every  member  of 
the  committee  who  is  cognizant  of  orders  given  by  any  one  of  his  col- 
leagues individually,  or  by  a  steward,  secretary,  or  servant  of  the  institu- 
tution,  and  does  not  interfere  or  prohibit  the  execution  of  such  order,  or 
withdraw  from  the  management,  is  deemed  to  have  assented  to  what  has 
been  done,  and  will  be  responsible  accordingly.(/)  If  orders  have  been 
given  at  a  meeting  of  the  committee  by  a  majority  against  the  wishes  of 
the  minority,  the  parties  in  the  minority  will  not  be  responsible  if  they  pro- 
claim their  dissent  and  retire  from  the  direction  of  affairs ;  but  if  they 
continue  to  belong  to  the  committee  of  management,  and  continue  to  act 
as  directors,  they  will  be  deemed  to  have  assented  to  the  proceedings 
of  the  majority,  or  to  have  consented  to  be  bound  thereby. 

Parishes,  Parish  Officers,  and  Vestrymen. — Agreements  entered  into  by 
the  churchwardens  and  parishioners,  will,  under  certain  circumstances,  be 
binding  upon  the  parish  in  equity.  Thus  where  the  plaintiff's  house  being 
80  near  the  church  that  the  five  o'clock  bell  rung  in  the  morning  disturbed 
her,  and  it  was  agreed  between  her  and  the  churchwardens  and  parishioners 
in  vestry  assembled,  that  a  cupola  and  dock  should  be  erected  by  her  on 
the  church,  and  that,  in  consideration  of  this  being  done,  the  five  o'clock 
bell  should  not  be  again  rung  during  her  life,  and  the  cupola  and  clock 
were  acc(»rdingly  erected,  and  the  bell  was  silenced  for  two  years,  after 

(•)  Tiiidfa,C.  J.  GlensHerr.SunUr,  6C.St?.  W.  606  ;  Post  ik.  80.  (Joint  and  MToral  lia- 
e5.  bilitiet.) 

{k)  Todd  T.  Mmly,  7  M.  &  W.  4f 7 ;  8  M.  &         (0  Ddaumy  ▼.  S^ruMand,  2  Stark.  416. 
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which  time  it  was  rung  again,  the  Court  of  Chancery  held  that  the  agreement 
was  hinding  upon  the  parish,  and  decreed  an  injunction  against  the  ringing 
of  the  bell,  {m)  But  as  churchwardens,  overseers  of  the  poor,  and  parish 
officers  have  no  power  of  contracting  so  as  to  give  any  right  of  action 
against  the  parish,  they  are  themselves  personally  responsible  upon  all 
contracts  entered  into  by  them  in  the  exercise  of  the  duties  of  their  office. 
They  have  the  means,  if  they  choose  to  employ  them,  of  obtaining  funds 
from  the  parishioners  to  defray  all  necessary  expenses,  and  it  is  their 
own  fault  if  they  incur  liability  without  having  the  means  at  hand  of  in- 
demnifying them8elves.(i») 

Thus,  where  five  parish  officers  were  appointed  for  the  management  of 
the  affairs  of  a  parish  for  the  current  year — ^viz.,  two  churchwardens,  two 
overseers,  and  one  vestry  clerk  and  assistant  overseer,  the  terms  of  whose 
appointment  did  not  appear,  and  at  their  meetings  for  the  relief  of  the 
poor  orders  were  given  upon  a  shopkeeper  for  goods,  and  sometimes  for 
money  to  pay  their  monthly  allowances,  which  orders  the  shopkeeper  com- 
plied with.  Three  only  of  the  officers  ever  signed  such  orders  ;  the  assis* 
tant  overseer  being  one,  and  signing  sometimes  by  his  own  name  only,  and 
sometimes  as  clerk  or  overseer.  All  of  them  used  to  attend  the  board,  but 
not  at  the  same  time,  and  when  called  upon  there  to  pay  the  shopkeeper 
for  his  goods  and  advances,  had  promised  to  do  so ;  and  it  was  held  that 
they  were  all  responsible  for  the  payment  of  the  price  of  the  goods,  and 
the  repayment  of  the  advances  ordered  at  such  meetings,  and  might  be 
sued  for  the  amount  after  the  expiration  of  their  current  year  of  office,  as 
well  as  before  it  had  elapsed,  (o) 

By  a  local  act  for  the  government  of  the  poor  of  the  parish  of  N.,  power 
was  given  to  the  churchwardens,  and  overseers,  and  guardians,  and  direc- 
tors, or  any  five  or  more  of  them,  to  contract  for  the  supply  of  the  poor  of 
the  parish  with  provisions,  and  the  money  collected  by  poor  rates,  was 
directed  to  be  paid  into  the  hands  of  a  treasurer,  appointed  under  the  pro- 
visions of  the  act,  who  was  to  apply  the  money  under  the  orders  of  the  go- 
vernors and  directors,  or  any  five  or  more  of  them.  The  plaintiff,  a  baker, 
received  orders  firom  time  to  time,  firom  the  "  governors  and  directors,"  to 
send  in  supplies  of  bread  to  the  workhouse  for  the  use  of  the  poor.  All  the 
governors  and  directors,  churchwardens  and  overseers  had,  at  one  time  or 
another,  concurred  in  and  assented  to  the  orders  so  given,  and  it  was  held 

(m)  MaHin  t.  Nvikin^  2  P. Wros.  266.  &  M.  1  ]  9,  s.  c.  Holt,  0.  J.  Anon.  12  Mod.  659. 

(»)  KiH>y  y.  BanitUr,  5  6.  &  Ad.  1069.  8N.      Brooi  ▼.  Gueti,  cited  8  Bing,  481.    BwrUf»  ▼ 

&  M.  119,  s.  c.  Gtijfitht,  11  M.  &  W.  8 1 7.     Uikwait  t.  JStJttu, 

(o)  Kirbif  V.  Banuter,  5  B.  &  Ad.  1069.  8  N.       18  M.  &  W.  772. 
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that  they  were  all  equally  responsible  to  the  plaintiff  for  the  payment  of 
the  price  of  the  things  Aimished  by  him  in  obedience  to  such  orders,  (j?) 

Several  parishioners  attended  at  a  vestry,  and  signed  resolutions  autho- 
rising the  churchwardens  to  cause  the  tower  of  the  parish  church  to  be 
repaired ;  the  repairs  were  done,  and  a  rate  was  made  by  the  churchwardens 
on  the  parishioners  for  the  purpose  of  defraying  the  expenses,  but  this  rate, 
on  appeal,  was  quashed.  Pending  the  appeal,  the  plaintiff,  one  of  the 
churchwardens,  was  sued  by  the  tradesmen  who  had  done  the  work,  and 
was  eventually  obliged  to  pay  the  whole  cost  of  the  repairs ;  he  then 
brought  his  action  against  the  defendant,  the  other  churchwarden,  for  con- 
tribution, and  it  was  held  that  he  was  entitled  to  recover  from  him  a  moiety 
of  the  amount  he  had  been  compelled  to  pay ;  the  other  churchwarden 
having  concurred  in  the  orders  given  for  the  repair8.(^) 

But  there  is  no  authority  from  one  parish  officer  to  bind  another,  result- 
ing from  the  mere  tenure  of  office.  One  churchwarden,  for  example,  has 
no  authority  as  such  to  pledge  the  credit  of  his  co-churchwardens  for 
repairs  to  the  parish  church,  and  if  he  gives  orders  without  their  knowledge 
and  concurrence  he  cannot  involve  them  in  the  liability  incurred  in  respect 
of  the  execution  of  such  orders,  (r)  A  mere  honorary  churchwarden,  who 
takes  no  active  part  in  the  management  of  the  parish  affairs,  but  devolves 
all  the  duties  of  the  office  upon  a  paid  colleague  cannot  be  made  respon- 
sible for  the  acts  and  orders  of  the  latter.  And  an  overseer  who  directs 
money  or  goods  to  be  supplied  by  a  third  party  to  certain  poor  people 
cannot  make  his  co-overseers  responsible  for  the  payment  of  the  goods 
unless  they  have  expressly  or  impliedly  concurred  in  such  orders  or  direc- 
tions either  by  being  present  when  they  were  given,  or  by  being  in  the 
habit  of  attending  meetings  of  the  overseers  and  relieving  officers,  at  which 
orders  and  directions  of  that  description  were  in  the  habit  of  being  given, 
as  previously  mentioned. 

Whether  the  ordering  of  goods  by  one  parish  officer  for  the  use  of  the 
parish  creates  a  contract  binding  upon  his  colleagues,  is  a  question  of  £act 
depending  upon  the  particular  circumstances  of  each  case.(«) 

Overseers  of  the  Poor  are  bound  to  take  care  of  casual  poor  within  their 
parishes,  and  the  law  obliges  them  to  reimburse  a  private  individual  ex- 
penses necessarily  incurred  by  him  in  procuring  relief  and  medical  attend- 
ance for  a  casual  pauper  on  any  sudden  emergency.  (/)    If  an  accident 


(p)  Lamben  y. Knotty  6  D.&  R.  122.  {$) Maden,  ▼.  Tiiekmartk,  1  Ad.  &  B.  691,  3 

(o)  Lanehuter  ▼.  Trickert  8  Moore,  20.  N.  &  M.  712,  ■.  c.  Mauey  ▼.  Knowlu,  3  Stark, 

(r)  NinlkwoiU  t.  BtnntU,  2  Cr.  &  M.  816,  4  65.    Malkin  v.  Vieienfaff,  3  B.  &  Aid.  89. 

Tyr.  286,  •.  c.  (0  Simmont  v.  Wi/moi,  8  Bap.  91. 
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happens  in  the  parish  of  A.  to  a  panper  belonging  to  the  parish  of  B., 
which  disables  the  pauplsr,  and  he  is  then  lemoTed  to  his  own  place  of 
abode  in  his  own  parish  of  B.  and  attended  by  the  surgeon  of  that  parish, 
the  surgeon  may  maintain  an  action  against  the  oflScers  of  the  parish  of  A. 
where  the  accident  happened,  to  recover  a  reasonable  compensation  for  his 
medicines  and  attendance.(ti} 

''  The  Stat  59  Geo.  8,  c.  12,  which  gives  the  churchwardens  and  overseers 
power  to  hold  land  in  the  nature  of  a  corporation,  (not  as  a  general  but  as 
a  special  corporation,)  applies  to  those  cases  only  where  the  rents  are  ap- 
plicable solely  to  parochial  purposes  which  are  under  the  control  of  the 
parish  officers.  If  the  churchwardens  and  overseers  take  land  jointly  with 
other  persons,  the  terms  of  the  statute  are  not  complied  with,  as  the  land 
cannot  be  managed  by  them  exclusively  for  the  use  of  the  poor  when  other 
persons  have  the  legal  estate  jointly  with  them,  and  might  apply  part  of 
the  land  to  other  purposes."  An  agreement,  therefore,  by  the  churchwar- 
dens, overseers,  and  surveyorg,  for  the  lease  of  land  to  be  converted  into 
gardens  for  the  occupation  of  the  poor,  is  a  personal  contract  of  their  own 
upon  which  they  are  individually  liable ;  and  they  may,  consequently,  be 
sued  for  the  rent  agreed  to  be  paid  to  the  owner,  or  for  use  and  ocoupation, 
although  they  have  ceased  to  be  parish  officers.(r) 

Vestrymen  who  attend  the  parish  meetings,  and  concur  in  and  sign  re- 
solutions for  the  repairs  of  the  church  or  the  parish  roads,  fbr  the  purpose 
of  setting  the  churchwardens  and  surveyors  in  motion,  and  authorizing 
them  to  act  on  behalf  of  the  parish,  do  not  incur  any  individual  liability  in 
respect  of  the  carrying  out  of  such  resolutions,  and  of  the  orders  given  by 
the  parish  officers  founded  thereon.  They  have  not,  like  churchwardens, 
the  power  of  making  a  rate  to  provide  a  fund  for  defraying  expenses,  and 
it  is  notorious  that  they  attend  m^ely  for  the  purpose  of  authorising  cer- 
tain things  to  be  done  which  are  to  be  paid  for  by  a  rate  upon  the  parish, 
and  their  own  individual  credit  and  responsibility  are  not  considered  to  be 
in  anywise  pledged  for  the  payment  of  the  expenses  inctirred  in  carrying 
the  vestry  resolutions  into  effect.  If  the  vestrymen  were  to  be  considered 
personally  liable,  '*  every  inhabitant  of  a  parish  would  be  placed  in  this 
situation — ^if  he  attended  a  vestry  and  signed  resolutions  at  such  vestry 
directing  such  acts  to  be  done,  and  soon  after  ceased  to  be  an  inhabitant 
of  the  parish  and  retired  to  a  distant  part,  he  mig^t  be  called  tipon,  y^irB 

(«)  TomliiiM(mr.JBeiUal,BKAO.  746,8  0.      ten,  I  Q,  St  T.  1%2;  PavtUtr  y,  irtOMMNk,  1  Gr. 
&  B.  498 :  Lamb  y.  Bwnce,  4  M.  &  S.  276;  At-      it  M.  816. 

tint  ▼.  Banwell^  2  Bfttt,  606;  WatHnf^  ▼.  Wal-         («)  UtkmUtr.  KUtm»,  18  M.  &  W.  772,  777, 
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afterwards,  to  contribute  towards  expenses  inonrred  in  the  prosecution  of 
that,  over  which  he  had  no  control,  from  which  he  deriyed  no  benefit,  and 
for  which  he  had  no  power  to  reimburse  himself  out  of  any  parochial  ftrnd 
or  rate."(<^)  Therefore,  where  several  parishioners  attended  a  vestry  meet- 
ing and  signed  resolutions  authorising  the  churchwardens  to  repair  the 
church  tower,  and  the  churchwardens  neglected  to  make  a  prospective  rate 
for  the  purpose  of  raising  the  necessary  money  before  they  went  out  of 
office,  it  was  held  that  the  parishioners  who  had  signed  such  resolutions 
could  not  be  made  responsible  for  the  payment  of  the  repairs.(ar)  So  where 
the  parishioners  at  a  special  vestry  '^  resolved"  that  an  indictment  pre- 
ferred against  the  parish  for  the  non*repair  of  a  highway  ''should  be  op* 
posed,  and  that  the  surveyors  be  desired  to  take  the  necessary  steps  for 
carrying  this  resolution  into  effect,"  it  was  held  that  the  parties  attending 
and  concurring  in  the  resolution  did  not  render  themselves  individually  or 
collectively  responsible  for  the  payment  of  the  costs  of  an  attorney  employed 
by  the  surveyors  for  the  purpose- (y) 

But  vestrymen,  in  vestry  assembled,  may,  like  any  other  persons,  exceed 
their  duties  as  vestrymen,  and  give  their  own  personal  undertaking  in  re- 
spect of  the  affairs  of  the  parish.  Thus,  where  twenty-four  persons  in 
vestry  assembled  signed  a  guarantee  which  was  entered  in  the  vestry  mi- 
nute book  to  the  following  effect : — *'  At  a  vestry  meeting,  held,  &c.,  it  was 
moved  and  seconded  by,  &o.,  that  this  meeting  do  highly  approve  of  the 
proceedings  taken  by  Ihe  present  surveyor  for  the  recovery  of  the  money 
due  to  the  hamlet  from,  &c.,  and  do  hereby  guarantes  to  him  all 
legal  expenses  that  are  or  may  be  hereafter  inonned  by  him  in  prosecuting 
the  said  suit ;"  and  it  was  held  by  Lord  Tenterden  that  all  the  vestrymen 
who  had  signed  the  guarantee  so  entered  in  the  vestry  minute-book  had 
rendered  themselves  personally  responsible  for  the  fulfilment  of  their 
engagement,  (z) 

A  surveyor  of  turnpike  roads  being  the  mere  servant  or  agent  of 
the  commissioners,  is  not  himself  in  general  responsible  for  the  payment 
of  the  contractors  and  labourers  employed  upon  the  road,  (a) 

{«)  Bert,  C.  J.  11  Moore,  409.  (a)  PocW»  ▼.  Pairfqc  1  W.  BL  670.    Afto 

(*)  LancketUr  ▼.  Tricktr,  8  Moore,  20, 1  Bing.  actaom  againBt  surveyon  for  double  the  amount 

201,  •.  c.  Unehitier  T.  I'rewer,  9  Moore,  688, 2  of  money  not  inid  over  by  them  to  their  tiwces- 

Bing.  961, 1.  e.  eots  in  oiBoe  and  the  notioe  of  actioB  m  mdi 

(y)  SpnM  T.PaweU,  11  Moore,  898,8  Bing.  •    cases,  Bwi^xtwek  t.  LcmgUm,  8  C.  6t  P.566 

478,  s.^                                                     .  10B.&C.646,*.c 

{z)  Beudebomdk  ▼.  LangUm,  8  G.  ft  P.  571. 
Utkwau  T.  Bikiiu,  18  M.  ft  W.  772. 
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LIABILITIES  EX  CONTEACTU  IN  THE  CASE  OF  PRINCIPAL 

AND  AGENT. 
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SECTION  I. 

LIABILITY  OF  THE   PRINCIPAL  AND  AGENT   UPON   DEEDS,  (a) 

Liability  of  the  Principal. — ^The  authority  of  an  agent  to  bind  his  prin- 
cipal by  deed,  mast  itself  be  under  seal,(^)  and  the  deed,  when  executed 
by  the  agent,  must  be  sealed  and  delivered  by  him  in  the  name  of  his 

(a)  As  to  the  right  of  action  of  the  principal  (6)  Hortle^  y.  Ruak,  dted  7  T.  R.  209.   Ha/r- 

and  agent  upon  deeds,  see  ante.  255  to  257.  riton  y.  Jaekeon,  ib.  2io.     WiUiamu  y.  WaUb^, 

i  Esp.  220.    SUigliU  y.  EggiiUon,  1  Holt,  141. 
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principal^  and  not  in  his  own  name.({r)  The  coyenants^  moreover,  con- 
tained in  the  deed  must  be  expressed  to  be  made  by  the  principal  himself, 
and  not  by  the  agent  on  his  behalf.  If  the  agent  contracts  in  his  own 
name,  the  principal  cannot  be  sued,  because  the  contract  is  upon  the  face 
of  it ;  the  contract  of  the  agent  (who  makes  himself  a  trustee  for  the  princi- 
pal,) and  not  the  contract  of  the  principal  himself. 

We  have  already  seen,  that  if  a  covenant  be  made  with  A.  for  and  on 
behalf  of  B.,  or  for  the  use  and  benefit  of  B.,  B.  cannot  sue  thereon  ; 
but  that  the  right  of  action  is  vested  in  A.,  with  whom  the  contract  is  in 
terms  made,  and  who  stands  in  the  position  of  a  trustee  for  B.  (ante  242, 
266.{d)  The  same  rule  naturally  prevails  respecting  the  liability  upon 
such  a  covenant,  and  B.  cannot  be  sued  thereon,  as  he  has  not  covenanted 
in  his  own  name. 

Liability  of  the  Agent. — We  have  already  seen  that  if  a  man  covenants 
in  his  own  name,  for  and  on  behalf  of  another,  and  seals  the  deed,  he  is 
personally  liable  upon  his  covenant ;  it  follows,  therefore,  that  if  an  agent 
contracts  under  seal  in  his  own  name,  on  behalf  of  his  principal,  he  is 
himself  personally  responsible  for  the  fulfilment  of  the  contract.  He  gives 
his  own  personal  undertaking  for  the  performance  of  the  act  covenanted  to 
be  done. 

There  is  a  wide  distinction  between  entering  into  a  deed,  for  and  on  be- 
half of  another,  and  merely  executing  it  in  his  behalf.  If  an  agent  is  duly 
authorized  by  power  of  attorney  under  seal  to  enter  into  and  execute  a 
deed  for  his  principal,  and  the  principal  is  made  to  contract  in  his  own 
name,  and  the  agent  merely  executes  the  deed  for  him,  then  the  principal, 
and  not  the  agent,  is  bound  by  the  execution  of  the  deed.  In  such  a  case 
it  is  usual  to  denote  by  some  form  of  words  that  the  deed  is  executed  by 
an  agent  on  behalf  of  the  principal ;  the  agent  either  signs  his  own  name, 
adding  "for  B.,"  (the  principal,)  or  he  signs  the  name  of  B.,  adding,  ''  by 
A.  his  attorney ;"  and  as  the  sealing  and  delivery  of  a  deed  only  are  at 
common  law  sufficient  for  its  due  execution,  {e)  it  is  apprehended  that  if 
that  be  done  by  the  agent  on  behalf  of  the  principal,  the  contract  would 
be  binding  on  the  latter  whatever  signature  or  form  of  words  might  be 
attached  to  the  seal. 

To  the  general  rule,  that  the  authority  of  the  agent  to  bind  the  princi- 

(c)  Go.  Litt  258,  a.  Anon.  Moore,  70,  pi.  19.  Tenant  raipeeting  any  tenements  or  hereditament! 

CbomVj  GBie  9  Go.  77  a.    /Vtmltft  t.  AroO,  3  may  be  taken,  although  the  taker  thereof  be  not 

Str.  705.    WMu  r.  CW^,  6  T.  R.  176.  named  a  party  to  the  deed. 

{d)BjBAd  VieL  e.  106,  it  is  enacted,  that  (t)  Bacon's  Abr.  (Oblkation) c.    CnmmU  t. 

after  the  1st  of  Oct.,  1845,  an  immediate  estate  GrtennUf^,  2  Salk.  462.  Com.  Dig.  Fait,  B.  1. 
or  interest,  and  the  benefit  of  a  condition  or  oo- 
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pal  by  deed  must  be  under  seal ;  theie  is,  however,  an  exception  in  the 
case  of  two  joint  contractors,  one  of  whom  it  has  been  held  may  execute  a 
deed  for  himself  and  the  other  without  an  authority  under  seal,  provided 
the  execution  be  made  '*for  himself  and  Ihe  other  in  the  presence  of  that 

other.'V) 
When  the  principal  himself  is  made  to  covenant,  and  the  agent  appears 

merely  as  the  executing  party,  if  the  agent  has  not  an  authority,  under 

seal,  to  warrant  his  acts,  there  is  no  binding  contract  at  aU,  the  principal 

cannot  be  bound  as  he  has  not  legally  sanctioned  the  contract,  and  the 

agent  cannot  be  made  liable  upon  it  as  he  has  not  contracted  in  his  own 

name. 


SECTION  II. 

OF  THB   LUBILITY  OF  THE  PBINCIPAL  UFON^  SIMPUB  C0NTRACTS.(a) 

Of  the  agenfa  authority  to  sign  writings  for  the  principal — ^Except  for 
the  purposes  described  in  the  first,  second,  and  third  sections  of  the  statute 
of  frauds ;  viz.,  for  the  purpose  of  creating  leases,  estates  of  freehold,  or 
any  uncertain  interest  in  lands,  tenements,  or  hereditaments,  other  than 
leases  under  three  years,  and  except  in  the  case  of  agents  appointed  by  a 
corporation  to  bind  the  corporate  body  to  certain  contracts,  a  mere  verbal 
authority  to  the  agent  will  suffice  to  bind  the  principal,  and  in  the  great 
majority  of  instances,  an  authority  binding  one  man  to  the  acts  of  another, 
is  raised  by  implication  of  law. 

Any  person  who  accredits  another  by  employing  him  in  any  particular 
course  of  dealing,  is  bound  by  what  has  been  done  by  such  agent  in  the 
course  of  his  usual  employment,  and  is  responsible  to  third  parties  who 
have  dealt  with  the  agent  in  reliance  upon  the  power  and  authority  with 
which  he  was  apparently  clothed  by  the  principal. 

Guarantees  and  policies  of  insurance.^^An  action  was  brought  upon 
a  guarantee  which  was  in  the  hand- writing  of  the  defendant  s  son,  a  minor, 
sixteen  years  of  age.  It  was  proved  that  the  son  had  signed  for  the 
father,  in  three  or  four  instances,  and  that  he  had  accepted  bills  for  him^ 

iJ)BaUY,JhMittr9me,iT,R,ZlZ.  vpoa  ainple conlnKti.    See  ante,  257  to  S62. 

(a)  Ab  to  the  right  of  action  of  the  prindpal 
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and  this  was  thought  by  Lord  EUenborough  to  be  snSidentprimd  facie 
eTidence  of  the  son's  authority  to  sign  the  guarantee  in  question.(&) 

If  B.  has  repeatedly  signed  A.'s  name  to  policies  of  insurance,  and  A.  has 
subsequently  recognized  and  sanctioned  such  signatures,  the  law  will 
imply  a  general  warrant  from  A.  to  6.,  authorizing  the  latter  to  sign 
policies  of  insurance  in  A/s  name,  and  A.  will  continue  liable  upon  all 
policies  underwritten  by  B.  in  the  name  of  A.  until  the  determination  of 
the  implied  general  authority  has  been  publicly  announoed.(<?)  The  ex« 
press  sanction  and  recognition  of  the  previous  signatures  by  the  principal 
must  of  course  be  distinctly  proyed.(£i?) 

Bills  of  exchange, '^^'^  If  a  man  has  a  bill  of  exchange  he  may  authorize 
another  to  indorse  his  name  upon  it  by  parol,  or  by  a  power  of  attorney, 
and  when  that  is  done,  it  is  the  same  as  if  he  had  done  it  himself."  {e) 
If  A.  has  been  '4n  the  habit"  of  paying  bills  accepted  by  B.,  in  his 
name,  (/)  or,  has  in  sereral  instances  directed  B.  to  sign  his  (A.'s)  name 
to  bills  or  notes,  (g)  the  law  will  infer  from  the  acts  so  permitted  to  be 
done,  a  general  authority  from  A.  to  B.,  empowering  the  latter  to  make 
use  of  A/s  name,  (A)  and  this  general  authority,  will,  by  implication  of 
law,  continue  until  its  determination  has  been  made  notorious,  (t) 

But  an  agent  employed  specially  to  sign  a  contract  for  his  principal 
upon  one  plurticular  occasion,  would  not  be  impliedly  clothed  with  any 
general  authority  to  sign  contracts  for  his  principal.  And  a  person  whose 
agency  had  been  strictly  confined  to  bill  transactions,  would  not  have  any 
implied  authority  to  give  a  guarantee.  The  liability  of  the  principal  is 
always  to  be  measured  by  the  nature  and  extent  of  the  previous  employ- 
ment of  the  agent,  and  it  is  the  duty  of  parties  dealing  with  a  person  who 
professes  to  be  an  agent,  but  is  not  notoriously  so,  to  ascertain  the  nature 
and  extent  of  his  authority  before  they  deal  with  him.  If  they  neglect  so 
to  do,  and  it  afterwards  turns  out  that  the  agent  had  no  authority,  or 
has  exceeded  his  authority,  the  principal  will  not  be  bound,  and  the 
only  remedy  they  can  hate  will  be  against  the  agent  himself  who  has 
misled  them. 

An  agent  entrusted  with  the  performance  of  a  particular  duty,  has  an 
implied  permission  and  authority  to  do  all  such  incidental  acts  as  are 

(6)  WaOcint  t.  Fmm,  2  Stark.  868.  Holt,  N.  P.  0.  281. 

(c)  NwJL  ▼.  Irving,  1  Sip.  61 ;  Broekdbank  (x/)  Watkins  t.  Vincef  2  Stark.  868. 

T.  Sugrue,  5  C.  &  P.  21.  (h)  Davison  t.  RoberUon,  8  Dow.  229 ;  Pret- 

id)  CoufUen  ▼.  Toute,  1  Camp.  48  n.  eott  t.  Flynn,  2  M.  &  Sc.  18 ;  9  Bing.  19,  b.o. 

{$)  Holt,  C.  J.  Anon.  12 ;.  Mod.  564 ;  AU-         (»)  Niekson  t.  Brohan,  2  Mod.  110 ; ▼. 

wood  T.  Munnings,  7  B.  &  C  878.  JJorrwm,  12  id.  846 ;    Monk  t.  CUtyUm,  cited 

(/)  AM^«rv.  OtM^,  3 Bsp- 60;  Htuv^tUm  10  Mod.  Ill;  MoUoy,  Lil).  2,  ch.  19  ft  87; 

▼.  Bu^nk,  4  Gamp.  88;    Towntmd  t.  fnglit,  Oonning,  140  n. 
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UBual  and  necessary  for  the  purpose  of  carrying  the  main  object  of  the 
principal  into  effect  in  the  best  and  most  convenient  maimer  he  can. 
Therefore,  an  agent  employed  to  get  a  bill  discounted,  and  not  reatiielied 
as  to  the  mode  of  doing  it,  may  indorse  it  in  the  name  of  the  principal  to 
facilitate  its  being  cashed,  and  bind  the  latter  by  such  indorsement  But. 
if  he  is  expressly  ordered  by  the  principal  not  to  put  his  name  to  the  bill, 
and  has  not  been  employed  by  the  principal  as  his  general  agent  to  dis- 
count and  indorse  bills,  the  principal  cannot  be  made  liable  upon  it  {k) 
And  whenever  one  person  is  sought  to  be  charged  by  the  acceptance  or 
indorsement  of  another,  in  consequence  of  the  latter  having,  on  previous 
occasions,  drawn  and  accepted,  or  indorsed  bills  in  his  name,  it  must 
be  distinctly  shown  that  he  knew  of  and  had  sanctioned  such  previous 
acceptances  or  indorsements.CQ 

The  customary  mode  of  indorsement  through  the  medium  of  an  agent 
is,  by  the  agent  s  signing  the  name  of  the  principal,  adding  under  it  ''  per 
procuration  A.  B.,*'  the  agent  writing  his  own  name.  The  arrangement 
of  the  words  is  quite  immaterial,  provided  they  plainly  express  that  the 
indorsement  is  made  by  one  man  on  behalf  of  another — as  A.  for  B.,  B.  by 
A.,  or  by  procuration  of  A.,  &c. ;  but  the  name  of  the  principal,  whether 
the  bill  be  drawn,  accepted,  or  indorsed  by  the  agent,  must  appear  on  the 
fieu)e  of  the  bill,  it  must  be  expressed  that  the  principal  does  the  act 
through  the  medium  of  his  agent,  for  if  the  agent  merely  signs  his  own 
name,  then  the  principal  cannot  be  made  liable  upon  it(i7»)  When, 
however,  a  firm,  in  partnership  trade,  under  the  name  of  "  A.  &  Co.,"  and 
BVich  partnership  name  appears  on  the  face  of  the  bill,  all  the  members  of 
the  firm  are  liable  upon  it  although  their  individual  names  do  not 
appear,  (fi) 

The  principal  cannot  rely  upon  any  personal  incapacity  on-  the  part  of  his 
agent  to  contract  as  a  defence  against  an  action  brought  by  those  who  have 
dealt  with  such  agent,  for  the  principal  who  has  employed  and  accredited 
the  agent  cannot  impugn  his  own  act  in  the  choice  he  has  made.  Theie* 
fore,  although  a  person  under  age  cannot  contract  so  as  to  bind  himself 
for  any  thing  beyond  the  necessaries  of  life,  he  may  nevertheless  contract 
so  as  to  bind  his  employer.  (0).  "'  If,"  observes  Pothier,  **  a  merchant 
has  entrusted  the  management  of  his  business  to  a  minor,  he  is  liable  to 


(k)  Fenn  t.  JJarmo»,  3  T.  R.  757 ;  4  T.  B.      ffarriton,  8  T.  R.  761 ;  Bani  qf  Seatand  r. 
177.  Walton,  1  Dow.  42 ;  Emly  ▼.  Lye,  15  Bast,  9 ; 


(/)  Davidion,  ▼.  Stanley,  S  8c.  N.  R.  49;      Denton  r,  Bodie,  S  Ctimp,  i9Z. 

am  ▼.  Fiiica,  7  M.  &  Gr.  628.  (n)  See  post,  ch.  18. 

(m)  Barlow  ▼.  Biskop^  1  East,  432 ;  Fenn  t.  (o)  WatHnt  v.  Vinee,  2 Stark.  868. 
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the  obligations  arising  from  the  contracts  made  by  such  minor,  without 
having  any  right  to  oppose  his  want  of  age."  {p) 

Subsequent  ratification  by  the  Principal. — Although  no  previous 
authority  may  have  been  given  by  the  principal  to  the  agent  to  enter  into 
and  sign  the  contract  upon  which  the  principal  is  sought  to  be  charged, 
yet  if  there  be  subsequent  acts  of  assent  or  acquiescence  on  the  part  of  the 
principal,  he  is  as  much  liable  upon  the  contract  as  if  a  previous  authority 
had  been  duly  given  upon  the  well  known  principle  of  the  civil  law, 
"  omnia  ratihabitio  retrotrahitur  et  mandato  jpriori  aquiparatur** 

If  a  bill  or  note  be  signed  without  authority  by  A.'s  servant  or  agent  in 
the  name  of  A.,  a  subsequent  promise  by  the  latter  to  pay  the  bill  is 
equivalent  to  a  prior  authority  {q) ;  and  if  the  proceeds  of  such  a  bill  be 
applied  to  A.'s  use  or  for  his  benefit,  with  his  knowledge  or  concurrence, 
such  application  of  the  money  obtained  upon  the  bill  would  of  itself 
amount  to  a  subsequent  sanction  and  ratification  of  the  act  of  the 
agent,  (r) 

A.  and  B.  being  jointly  interested  in  a  quantity  of  oil,  A.  entered  into 
a  written  contract  for  the  sale  of  it  without  the  knowledge  of  B ,  who 
upon  receiving  information  of  the  circumstance^  refused  to  be  bound  by 
it.  In  an  altercation  with  the  purchasers,  B.  subsequently  acquiesced, 
saying,  -^  Well,  then,  the  oil  must  be  delivered  ;'*  and  it  was  held  that  the 
ratification  was  equivalent  to  a  previous  authority,  and  rendered  the  con- 
tract binding  on  B."  (s) 

A  broker,  not  acting  under  previous  authority,  contracted  with  the 
plaintiffs  for  the  purchase  of  wool  by  the  defendant,  and  bought  and  sold ; 
notes  were  exchanged,  copies  of  which  were  subsequently  shown  by  the 
broker  to  the  defendant  for  his  sanction.  The  defendant  approved  of  the 
contract,  but  shortly  afterwards  he  said  he  would  have  nothing  to  do  with 
it,  and  refused  to  accept  the  wool.  The  plaintiff  then,  after  having  given 
due  notice  of  his  intention,  sold  the  wool  by  auction,  at  a  loss  of  2,000/., 
and  brought  an  action  to  recover  that  sum,  being  the  difference  between 
the  price  which  the  broker  had  agreed  that  the  defendant  should  pay  for 
the  wool,  and  the  price  at  which  it  had  been  subsequently  sold ;  and  it 
was  held,  that,  although  the  broker  was  not  authorized  to  enter  into  the 
contract  at  the  time  he  did  so,  yet  as  the  defendant  afterwards  assented  to 


(p)  Pothier,  (Obuoatioks,)   No.  450.    The  (r)  BoUon  v.  HiOertden,  1  Ld.  Rsym.  224, 

■ame  rule  preyails  in  the  civil  law.    Dig.  lib.  14,  8  Salk,  235,  s.  c. 

tit.  8,  lex.  7.  (<)  SoaiMt  v.  Spencer,  1  D.  &  B.  82. 

{q)  Fenn  ▼.  Harriton,  4  T.  R.  177. 
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the  contract  which  had  heen  entered  into  in  his  name,  it  was  in  legal 
effect  the  same  as  if  the  hroker  had  receiyed  a  previous  authority,  {i) 

An  adoption  of  the  agency  as  to  one  part  of  a  contract  generally 
operates  as  an  adoption  of  the  whole  transaction,  for  an  act  cannot  be 
affirmed  as  to  so  much  as  is  beneficial  and  rejected  as  to  the  residue. 
Having  had  the  benefit  of  part  of  the  contract,  the  principal  must  take 
upon  himself  the  burthen  of  the  remainder,  (u)  "  The  principal  is  bound 
by  the  act,  whether  it  be  for  his  detriment  or  his  advantage,  and  whether 
it  be  founded  on  a  tort  or  a  contract,  to  the  same  extent  and  with  all  the 
consequences  which  follow  from  the  same  act,  if  done  by  his  previous 
authority."  (ar) 

The  subsequent  ratification  of  the  contract  by  the  principal  relates  back 
to  the  time  when  it  was  made  by  the  agent,  and  in  those  cases  where,  by 
the  statute  of  firauds,  the  contract  is  required  to  be  authenticated  by 
writing,  such  subsequent  ratification  renders  the  agent  an  agent  duly 
authorized  to  bind  his  principal  under  the  provisions  of  the  statute  at  the 
time  the  contract  was  entered  into,  (y) 

Implied  generai  authority  to  hind  the  Principal. — ^From  repeated 
instances  of  employment,  the  law  infers,  as  we  have  already  seen,  the 
existence  of  an  implied  general  authority  to  die  party  employed  to  bind 
the  employer  within  the  limits  of  the  previously  recognize  dealings. 
Thus  where  the  defisndant  had  frequently  employed  an  agent  who  resided 
in  London  to  order  goods  for  him  on  credit,  and  the  agent  at  last  ordered 
goods  in  the  defendant's  name,  without  his  authority,  and  appropriated 
them  to  his  own  use,  and  afterwards  absconded ;  and  it  was  held  that  the 
defendant  was  responsible  for  the  price  of  them.  (^) 

Servants  entering  into  contracts  on  behalf  of  their  masters  in  the  usual 
course  of  th^ir  employment,  bind  the  latter  by  their  contracts^  although 
in  the  particular  instance  they  had  no  authority  to  do  the  act  in  question. 
If  a  man  sends  his  servant  with  ready  money  to  buy  goods,  and  the 
servant  buy  upon  credit,  the  master  is  not  chargeable.  But  if  the  servant 
'^  usually  buys  for  the  master  upon  tick,"  and  the  servant  buys  some  tilings 


(()  Miidtem  t.  Dimii,  1  M.  &  P.  761;  4  (y)  1  If.  &  P.  777-  Si  je  contract  an  nom  d'aae 

Bing.  722,  b.c.  personne  qui  ne  ra'avait  point  donn^  de  procn- 

(u)  Wilton  T.  PotUUr,  2  Str.  857.    HovU  y.  ration,  n  latificationy  la  fera  pareillement  repu- 

Pack,  7  Eaat,'164,  166.  ter  comme  ayant  contract^  elle  meme  par  mon 

{z)  Tindal,  C.  J.,  Wilton  t.  Tummon,  6  Sc  miniitere,  car  la  ratification  e'quipolle  a  procnia- 

N.  R    904.    Parke,  B.,  Smdkwrti  t.  Taylor,  tMm.->Poth.  Tiait^  des  Obligationi,  No.  75. 

12  M.  &  W.  554.    Doe  ▼.  OoUMn,  2  Ad.  &  B.  (z)  Todd  t. Robinton,  Byanand  Moody.  217 

V.  B.  148.  Gilfnan  t.  BoUnton,  id.  226. 
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without  the  mastei^s  order,  yet  if  the  master  were  trasted  by  the  trader  he 
is  liable."  (a) 

The  defendant,  who  was  a  considerable  dealer  in  iron,  and  known  to 
the  plaintiiBf  as  such,  sent  a  waterman  to  the  plaintiff  for  iron  on  trust,  and 
paid  for  it  afterwards.  He  sent  the  same  waterman  a  seoond  time  with 
ready  money,  who  received  the  goods,  and  did  not  pay  for  them ;  and  the 
chief  justice  ruled  that  the  sending  him  upon  trust  the  first  time,  and  sub 
sequently  paying  for  the  goods,  was  giving  him  credit,  so  as  to  charge  the 
defendant  upon  the  second  contract,  {b) 

It  can  hardly,  however,  it  is  submitted,  be  contended  as  a  general  rule, 
that  the  circumstance  of  A.  having  authorized  a  stranger  to  pledge  his 
credit  on  one  particular  occasion  only,  is  of  itself  su£Bcient  to  raise  an 
implied  authority  to  the  stranger  to  pledge  the  credit  of  A.  a  second 
time,  (c)  A  distinction  must  be  made  betwecA  a  particular  authority 
given  to  a  special  agent  employed  upon  one  occasion,  and  a  general  autho- 
rity raised  by  implication  of  law  from  usual  employment.  If  one  person 
employs  another  for  a  specific  purpose,  a  particular  authority  only  is 
delegated,  and  the  employer  cannot  be  made  liable  for  anything  done 
beyond  the  scope  of  the  express  authority  given.  Whether  a  particular 
authority  has  been  extended  to  an  implied  general  authority,  is  a  question 
of  fact  dependent  upon  the  relative  situations  of  the  parties,  the  number 
of  times  that  the  act  has  been  repeated  with  the  sanction  of  the  employer, 
and  the  nature  of  the  employment  that  has  been  cast  by  the  principal  on 
the  agent 

A  domestic  servant  in  the  constant  employ  of  the  master  is  naturally 
supposed  to  be  clothed  with  a  greater  degree  of  confidence  and  authority 
than  a  mere  stranger;  and  if  the  master  has  assented  to  his  servants 
dealing  on  credit  at  all,  he  would  be  held  liable,  (d) 

*'  If,"  observes  Fothier,  '^  it  be  proved  that  I  have  been  in  the  habit  of 
paying  tradesmen  for  the  articles  of  dress  with  which  they  have  ftimished 
my  daughter,  or  for  the  provisions  of  my  house  supplied  to  my  cook,  the 
tradesman  would  be  well  entitled  to  demand  payment  firom  me  for  what 
my  said  daughter,  or  cook  might  purchase  in  my  name,  unless  I  could 
prove  that  I  had  given  him  notice  not  to  supply  them,  or  at  least -unless 
what  he  supplied  greatly  exceeded  what  could  reasonably  be  required  for 
the  consumption  of  my  family.    In  default  of  his  proving  that  I  was  in 

(a)  Holt,  0.  J.,    1  Show.  95.    SouOhy  t.  {e)  Oilman  t.  JUbinttm,  R.  &  M.  227. 

Wiseman,  8  Keb.  626.    Nicksan  t.  Brokan,  10  {d)  Sir  R,  WaylandTt  caae,  8  Salk,  233 ;  1 

Mod.  111.  Ld.  Rayxn.  255. 

(5)  HoMard  r.  Trtadwtll,  1  Str.  506. 
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the  habit  of  dealing  in  this  way,  I  ought  to  be  discharged  from  bis 
demand,  by  showing  that  when  I  sent  my  daughter,  or  my  cook  to  buy 
food,  I  gave  them  money  to  pay  for  it/'  (e) 

An  action  was  brought  by  the  plaintiff  against  the  defendant  to  recoTer 
the  price  of  a  quantity  of  hay  and  straw  sold  by  the  plaintiff  for  the  use  of 
the  defendant's  horses,  the  plaintiff  proved  the  delivery  of  the  hay  at  the 
defendant's  stables,  with  bills  of  parcels,  &c. ;  but  there  was  no  evidence 
of  his  having  ever  seen  the  defendant,  or  of  his  having  ever  received  any 
orders  from  him  whatever,  or  any  payment,  or  money.  The  defence  was, 
that  the  defendant  had  given  his  servant  the  money  for  the  purchase  of 
the  goods,  and  it  appeared  that  the  defendant  kept  a  book,  in  which  were 
entered  the  articles  procured  by  the  servant,  and  the  sums  advanced  to 
him  ;  but  the  advances  did  not  appear  to  have  been  made  specifically  for 
the  purchase  of  the  articles  bought,  but  generally  from  time  to  time;  and 
Lord  Ellenborough,  in  summing  up  to  the  jury,  observed,  ^*  If  the  goods 
were  taken  up,  and  the  money  given  afterwatdB  to  the  servant  to  pay,  I 
am  inclined  to  think  the  master  liable,  if  the  servant  have  not  paid  over 
the  money,  for  he  has  given  tiie  servant  authority  to  take  up  goods  upon 
credit  It  is  therefore  material  to  see  when  the  money  was  given.  If  the 
servant  were  always  in  cash  before  hand  to  pay  for  the  goods,  the  master 
is  not  liable,  as  he  never  authorized  him  to  pledge  his  credit;  but  if 
the  servant  were  not  so  in  cash,  he  gave  him  a  right  to  take  up  the 
goods  on  credit^  and  I  think  he  will  be  liable,  as  the  servant  has  not  paid 
the  plaintiff,  though  he  may  have  received  the  money  from  the  defendant 
his  master."  (/) 

If  the  plaintiff  has  shown  a  want  of  due  caution,  or  has  trusted  the 
servant  to  an  improper  extent,  the  principal  of  course  will  not  be  liable. 

In  an  action  for  the  price  of  butcher  s  meat,  it  appeared  that  the  plain- 
tiff had  contracted  with  the  defendant  to  serve  him  with  meat  '^  at  5i^. 
per  pound,  ready  money;"  that  the  defendants's  cook  was  in  the  habit  of 
ordering  meat,  and  of  paying  for  it  as  soon  as  the  bills  amounted  to  a  few 
shillings  or  a  guinea,  (the  defendant  giving  the  cook  the  money  fi»r  the 
purpose) ;  that  this  system  continued  for  some  time,  until  at  last  a  new 
cook  in  the  defendant's  employ  suffered  the  bills  to  run  on  uatil  they 
amounted  to  83/.  %%•  Sd.,  and  then  ran  away,  the  defendant  having  all  the 
while  paid  her  in  the  customary  manner ;  and  it  was  held,  that  the  plaintiff 
was  not  entitled  to  recover  the  amount  from  the  defendant    "  llie  con- 

(e)  Potbier,  (OblioatjonSi)  No.  456.    Arret      Rogwi,  3  E»p.  214.      Qr^Kllamd  ?.  FfWflUMy 
du  Journal  des  Audiences,  tome  5.  id.  85. 

(/)  Ru^y  V.  ScarUU,  5  Bsp.  76.    Peat-ce  v. 


LIABILITY   OF   THE   PRINCIPAL   UPON   SIMPLE    CONTRACTS.  401 

tract/*  observed  Lord  Kenyon^ ''  was  to  deal  for  ready  money,  and  the 
plaintiff,  when  he  let  the  bill  ran  on  to  sach  an  amonnt  as  the  sum  now 
claimed,  was  giving  credit  to  the  servant  and  not  to  the  defendant."  (^) 

A  foreman  intmsted  with  the  general  management  of  a  trade  or  busi- 
ness has  an  implied  general  authority  from  his  employer  to  enter  into  all 
such  contracts  as  are  usually  and  necessarily  entered  into  in  the  ordinary 
conduct  and  management  of  a  business.  Therefore,  where  the  foreman 
of  a  saw-mill  took  an  order  from  the  plaintiff  for  a  large  quantity  of 
Scotch  fir  staves,  and  agreed  to  to  have  them  ready  for  delivery  within  a 
particular  period,  it  was  held  that  his  master  was  responsible  for  the  non- 
fiilfllment  of  the  contract,  although  no  particular  authority  £rom  the 
master  to  the  servant  to  enter  into  that  contract  could  be  proved.  (A) 

If  the  acts  of  the  agent  have  been  exercised  in  so  open  and  public  a 
manner  that  it  may  reasonably  be  inferred  that  the  principal  must  have 
been  cognizant  of  them,  the  principal  will  be  liable,  although  no  express 
authority  was  in  fact  given.  A  ship-broker  advertised  a  ship  at  the 
Boyal  Exchange  and  at  the  usual  places  as  "  warranted  to  sail  with 
convoy ;"  but  the  vessel  subsequently  sailed  without  convoy,  and  was 
captured :  the  plawtiff  had  shipped  and  insured  goods  on  board,  and 
brought  an  action  against  the  owner  of  the  vessel  to  recover  the  damages 
sustained  by  him  through  the  breach  of  the  warranty;  the  defendant 
offered  evidence  to  prove  that  he  had  never  given  any  authority  so  to 
represent  the  ship ;  but  Lord  Kenyon  held  that  the  defendant  was  bound 
by  the  publicity  of  the  announcement,  although  no  actual  authority  had 
been  given ;  it  was  a  question  between  the  defendant  and  his  agent,  and 
the  public  had  nothing  to  do  with  it.  (») 

In  all  these  cases  the  existence  of  an  implied  authority  to  bind  the 
principal  is  a  question  of  fact  to  be  determined  by  a  jury  from  a  careful 
consideration  of  surrounding  circumstances ;  the  rule  of  law  being,  that 
wherever  the  principal  by  his  conduct  has  held  out  the  agent  to  the 
parties  dealing  with  him  as  having  a  general  power  to  act  in  the  pre- 
mises, his  acts  bind  the  principal,  and  the  liability  of  the  latter  upon  the 
contract  cannot  be  qualified  by  the  existence  of  any  private  instructions 
which  the  agent  may  have  exceeded.  The  principal  cannot  cut  dovm  or 
circumscribe  the  apparent  general  authority  by  secret  limitations  and 
restrictions  of  which  the  parties  dealing  with  the  agent  are  entirely  igno- 
rant. ''  It  is  clear  that  the  agent  may  bind  his  principal  within  the 
limits  of  the  authority  with  which  he  has  been  apparently  clothed  by  the 

(s)  SUUfbing  t.  ffeinU,  1  Peake,  66.  328.     WhtUhouu  t.  Ahherhy,  ib.  642. 

(A)  Mukardttm  t.  Cartwriffhi,  1  Car.  &  Kirw.  (t)  IlHnquitt  y.  DUchell,  8  Bq>.  64. 
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principal  in  respect  of  the  subject  matter ;  and  there  would  be  no  safety 
in  mercantile  transactions  if  he  could  not."  {k)  So  observes  Fothier, — 
'*  The  contract  made  by  my  agent  in  my  name  is  binding  upon  me  if  he 
has  not  exceeded  the  power  with  which  he  was  ostensibly  invested.  His 
neglect  to  follow  my  secret  instructions  may  give  me  a  right  of  action 
for  damages  against  him,  but  cannot  exonerate  me  from  liability  towards 
the  party  with  whom  he  has  contracted  in  my  name  conformably  to  his 
apparent  authority,  otherwise  there  would  be  no  security  for  those  who 
contract  with  absent  persons  through  the  medium  of  an  agent."  (/) 
The  authority  of  the  agent  may  of  course  be  revoked  at  any  time  by 
the  principal,  so  as  to  deprive  the  agent  of  the  power  of  embarking  in  any 
fresh  transactions  after  the  receipt  by  him  of  the  notice  of  revocation,  (m) 
But  in  order  to  determine  the  liability  of  the  principal  to  third  parties 
who  have  dealt  with  a  general  agent  in  ignorance  of  the  determination  of 
his  authority,  the  principal  must  make  the  revocation  as  notorious  to  the 
world  at  large  as  the  existence  of  the  previous  general  authority  and  em- 
ployment, (n)  If  the  agent  was  not  a  general  agent,  but  had  only  a 
particular  authority  to  enter  into  one  or  two  distinct  independent  transac- 
tions in  consequence  of  specific  instructions,  then,  as  he  has  no  general 
continuous  authority  to  act  for  the  principal,  no  revocation  of  authority  is 
needed,  as  there  is  in  truth  none  to  revoke. 

An  agenty  unless  he  be  the  master  of  a  ship,  has  no  implied  authority 
to  borrow  money  on  account  of  the  principal,  so  as  to  render  the  latter 
responsible  as  the  borrower,  unless  it  can  be  proved  that  the  principal 
had  previously  sanctioned  such  a  course  of  dealing  on  the  part  of  the 
agent,  or  had  subsequently  adopted  and  ratified  the  loan,  (o) 

The  MASTER  OF  A  SHIP  forms  an  exception  to  the  general  rule  in  this 
respect,  an  exception  founded  on  the  necessities  and  exigencies  of  his 
position.  ''  The  law  which  generally  provides  for  ordinary  events,  and 
not  for  cases  of  rare  occurrence,  considers  how  likely  and  firequent  are 
accidents  at  sea,  when  it  may  be  necessary,  in  order  to  have  the  vessel 
repaired,  to  pledge  the  credit  of  her  owners,  and  therefore  it  is  that  the 
law  invests  the  master  with  power  to  raise  money,  and  by  an  instrument 
of  hypothecation  to  pledge  the  ship  if  it  be  necessary."  (p)    He  has  also 

(k)  Ellenborough,  C.  J.,  15  Bast,  42.    Nick-  No.  449 ;  Dig.  Ub.  15,  tit  4 ;  Cod.  lib.  2,  tit. 

ton  V.  Brohan,  10  Mod.  109.  18. 

(0  Traitt  des  Obligations,  No.  79,  No.  82.  (o)  BawtaytM  ▼.  Boume,  7  M.  &  W.  599. 

im)  RoUeigh  y.  Atkinfiyn,,  6  M.  &  W.  670.  PoU  t.  Bevaa^,  1  Car.  &  Kimr.  SS5.    WaUn  t. 

(%)  Post,  ch.  20,  s.  8.    La  commission  est  Brogden,  1  T.  &  J.  457. 

tonjoniB  cens^e  dnrer  jnsqna  ce  qn'ils  aient  6U  (p)  Parke,  B.,  7  M.  &  W.  600.     WttUm  t. 

r^yoqaes,  et    qua  la  revocation  ut   £t^  connue  Wrigki,  ib.  396,  post  ch.  25. 
dans  le  publie.    PoAier,  Tiaite  des  Obligations, 


LIABILITY  OF  THE   PRINCIPAL  UPON   SIMPLE   CONTRACTS.  408 

an  implied  general  authority  to  bind  the  o^wners  for  necessary  repairs  done 
or  supplies  furnished  to  the  vessel  under  his  command,  and  by  the  word 
"necessary"  is . comprehended  such  as  are  fit  and  proper  for  the  vessel 
upon  her  voyage,  and  such  as  a  prudent  owner  himself,  if  present,  might 
be  expected  to  have  ordered,  (q)  The  principal,  in  fact,  having  intrusted 
his  agent  with  the  custody  of  the  vessel,  thereby  clothes  him  with  an 
implied  general  authority  to  do  all  such  acts  as  are  reasonable  and  neces- 
sary for  the  due  conservation  and  preservation  of  the  thing  intrusted  to 
his  charge,  and  this  general  authority  cannot  be  circumscribed  by  any 
private  contract  between  the  master  and  the  owners,  of  which  the  persons 
dealing  with  the  master  are  ignorant 

When,  therefore,  by  articles  of  agreement  made  between  the  owners  and 
the  master  of  a  vessel,  it  was  covenanted  that  the  master  should  have  the 
sole  management  of  the  vessel,  and  employ  her  for  his  own  sole  benefit 
and  advantage  for  the  space  of  eleven  years ;  that  he  should  pay  a  rent  of 
86/.  per  annum  at  stated  periods,  and  would  at  all  times,  at  his  own  cost 
and  charge,  repair  the  vessel,  her  tackle,  rigging,  &c.  It  was  held  that 
the  plaintiffs,  who  had  supplied  the  vessel  with  cables  by  order  of  the 
master  without  any  notice  of  the  contract,  were  entitled  to  recover  the 
price  thereof  firom  the  owners,  although  at  the  time  the  articles  were  fur- 
nished it  was  not  known  who  the  owners  were.  It  was  contended  in  the 
above  case  that  the  master,  being  by  the  contract  the  lessee  of  the  ship, 
was  both  owner  and  master ;  but  the  court  said  it  was  a  private  agree- 
ment and  could  not  affect  the  plaintiffs,  who  were  total  strangers  to  the 
transaction.  "  If,  indeed,  a  tradesman  had  notice  of  such  a  contract,  and 
in  consequence  of  it  gave  credit  to  the  captain  individually  as  the  re- 
sponsible person,  particular  circumstances  of  that  sort  might  afford  ground 
to  say  he  meant  to  absolve  the  owners  and  look  to  the  personal  security  of 
the  master.*'  (r) 

The  master  has  also,  in  certain  cases,  an  implied  authority  to  pledge 
the  credit  of  the  owners  for  such  things  as  are  absolutely  necessary  for  the 
due  prosecution  of  the  voyage.  Where,  for  example,  money  was  required 
to  pay  the  wages  of  the  seamen,  who,  unless  they  were  paid,  might  have 
refused  to  assist  in  the  further  navigation  of  the  ship ;  it  was  held,  that 
the  master  could  pledge  the  credit  of  the  owners  for  the  necessary 
money,  (s)  So  also,  if  it  be  necessary  to  pay  harbour  dues,  or  pilotage, 
or  the  like,  in  ready  money,  and  the  master  has  not  been  famished  with 
the  necessary  funds,  he  has  an  implied  authority  to  borrow  money,  and  to 

(q)  WtbsUr  T.  Seetamp,  4  B.  &  Aid.   852.  (r)  Rich  v.  Coe,  2  Cowp.  eS6. 

Arthur  T.  Barton,  6  M.  &  W.  138.  («)  Rohimon,  ▼.  LycUl,  7  Price,  592. 
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bmd  the  owners  by  a  contract  for  that  purpose.  But  this  authority  does 
not  usually  extend  to  cases  where  the  owner  can  himself  personally  in- 
terfere, as  in  a  home  port,  or  in  a  port  in  which  he  has  beforuhand  ap- 
pointed an  agent  who  can  personaUy  interfere  to  do  the  thing  required. 
Therefore,  if  the  owner  or  his  genefal  ag^it  be  at  the  port,  or  so  near  it 
as  to  be  reasonably  expected  to  interfere  personally,  the  master  cannot, 
unless  specially  authorized,  or  unless  there  be  some  usual  custom  of  trade 
warranting  it,  pledge  the  owner's  credit  at  all,  but  must  leave  it  to  him, 
or  to  his  agent,  to  do  what  is  necessary.  If,  however,  the  vessel  be  in  a 
foreign  port,  where  the  owner  has  no  agent, — or,  in  an  English  port, 
but  at  a  distance  from  the  owner's  residence,  and  provisions,  or  other 
things,  require  to  be  provided  promptly,  then  the  occasion  authorizes  the 
master  to  pledge  the  credit  of  the  owner,  and  make  him  liable  upon  the 
contract.  But  in  all  these  cases  the  things  must  be  absolutely  necessary 
to  enable  the  vessel  duly  to  prosecute  the  voyage.  (/)  And  if  money  is 
borrowed,  it  must  be  borrowed  upon  the  credit  of  the  owners,  and  not 
upon  the  private  credit  of  the  master  himself.  (t#) 

Of  the  liability  of  an  undisclosed  principal,  {x) 

We  have  already  seen  that  the  right  of  action  upon  a  simple  contract 
is  not  confined,  as  in  the  case  of  deeds,  to  the  person  with  whom  the 
contract  appears  upon  the  face  of  it  to  be  made ;  but  that  oral  evidence  is 
admissible  to  show  that  the  contracting  party  was  his  agent,  so  as  to 
give  the  benefit  of  the  contract  to  the  unnamed  principal.  As  the 
latter  may  sue  upon  such  a  contract,  so  also  ought  he  to  be  made  liable 
thereon,  in  accordance  with  the  maxim  "  qui  sentit  commodum  sentire 
debet  et  onus ;  and  it  has  accordingly  been  held  that  oral  evidence  is 
admissible  to  show  that  the  person  making  the  contract  was  his  agent,  and 
that  he  was  the  party  really  interested  in  the  matter.  (Ante,  ^59.)  This 
evidence  ''  does  not  deny  that  it  is  binding  on  tiiose,  whom  on  the  face  of 
it,  it  purports  to  bind ;  but  shows  that  it  also  binds  another,  by  reason 
that  the  act  of  the  agent,  in  signing  the  agreement  in  pursuance  of  his 
authority,  is  in  law  the  act  of  the  principal."  (y)  Thus,  where  by  a 
bought  note  containing  the  terms  of  a  contract  for  the  sale  of  wool,  and 
ako  by  the  invoice,  Bead  appeared  to  be  the  buyer  of  tbe  wool,  oral  evi- 


(t)  Arihwr  T.  Barton,  6  M.  &  W.  188—144.  (x)  Ab  to  the  right  of  action  of  the  imdii- 

Abbot  on  Shipping,  p.  116.    Story  on  Agency,  dosed  princqial,  aee  ante,  269—261. 

I.  1 22.    Bvam  y.  WiUiBmi,  cited  7  T.  B.  481,  Uj)  Parke,  B.,  Higgint  t.  Smiar,  8  M.  ft  W. 

n.;  Pothier,  <  Obugatiovs,)  No.  448.  844.  BeeUam  v.  I>na«,  9  M.  &  W.  96.  AmA* 

(«)  ThtuUr  V.  MoaUt,  1  Hood.  &  Rob.  80.  ▼.  Btdsham,  11  H.  &  W.  817,  and  aet  BBle,S74. 
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denoe  was  nevertheless  admitted  to  show  that  Bead  was  in  reality  the 
agent  of  Hart,  that  Hart  had  directed  the  wool  to  be  delivered  at  a  par- 
ticular spot,  and  had  there  received  it,  and  Hart  was  accordingly  made 
chargeable  upon  the  contract,  although  he  did  not  appear  upon  the  face 
of  it  as  a  purchaser,  (e)  So,  where  an  English  merchant,  resident  at 
St.  Fetersburgh^  bought  and  sold  goods  in  this  country  in  the  name  of 
"  Edward  Higginbotham,"  his  agent,  and  signed  contracts  of  purchase 
and  sale  in  that  name  through  the  medium  of  such  agent,  it  was  held  that 
he  was  responsible  upon  such  contracts,  oral  evidence  being  admitted  to 
show  that  the  name  '*  Edward  Higginbotham"  was  in  this  country  the 
adopted  trading  name  of  the  St  Fetersburgh  merchant,  (a) 

Oral  contracts, — So  also  in  the  case  of  oral  contracts,  although  an 
agent  contracts  for  the  purchase  of  goods  in  his  own  name,  and  ap- 
parently on  his  own  account,  so  as  to  make  himself  ^personally  liable  to 
the  vendor  for  the  payment  of  the  price  of  them,  yet  the  principal,  when 
once  discovered,  is  also  liable,  unless  he  has,  previous  to  his  being  called 
upon  for  payment,  settled  for  the  price  in  account  with  his  agent.  If  the 
vendor,  at  the  time  he  strikes  the  bargain,  knows  that  the  party  he  is 
dealing  with  is  an  agent,  but  does  not  know  who  the  principal  is,  and 
consequently  debits  the  agent  in  the  first  instance,  he  may  nevertheless, 
as  soon  as  he  finds  out  the  principal,  claim  payment  of  the  latter,  (b) 

Of  the  EXTENT  and  duration  of  the  liability  of  the  principal. 

If  the  principal  has  authorized  the  agent  to  pledge  his,  the  principal's, 
credit  in  the  commercial  world,  and  the  principal  is  consequently  disclosed 
and  debited  in  the  first  instance,  he  at  once  becomes  responsible  upon  the 
contract,  and  continues  liable  until  the  creditor  has  received  actual  pay- 
ment, or  has  taken  security  from  the  agent,  having  had  an  option  of  a 
cash  payment  from  the  latter  at  the  time  he  did  so.  If  the  principal 
furnishes  the  agent  with  money  to  pay  the  debt,  and  the  agent,  instead  of 
making  a  cash  payment,  gives  the  creditor  a  bill  of  exchange  or  promis- 
sory note,  or  a  check  on  a  banker,  and  the  security  fails,  or  is  dis- 
honoured, the  principal  is  not  discharged,  unless  it  appears  that  the 
creditor  knew  that  he  might  have  had  cash,  but  preferred  a  bill  for  his 
own  accommodation.  If,  having  had  the  option  of  receiving  money,  he 
nevertheless  thinks  fit  to  take  the  acceptance  of  the  agent,  he  is  deemed 

(«)  TFttftoii  ▼.  Hart,  7  Tannt  295 ;  2  Smith's  (h)  Kymer  ▼.  Suwrcropp,  1  Campb.   109. 

leading  caaei,  224.  Tlum$on  ▼.  Davettpori,  9  B.  &  C.  78 ;  4  M.  Ac 

(a)  Truman  r.  Loder,  U  Ad.  &  B.  595 ;  3  <c  K.  110,  0.  c. 
P.  &  D.  267,  a.  c. 
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to  have  accepted  the  credit  and  responsibility  of  the  latter,  in  lien  of  that 
of  the  principal^  and  to  have  discharged  the  principal,  (c)  And  if  be 
gives  his  receipt  to  the  agent  as  for  a  cash  payment,  when  he-  has  only 
obtained  a  biU,  and  the  principal  pays  money  to  the  agent,  and  alters  the 
state  of  his  accounts  with  the  latter  to  his,  the  principal's,  own  prqadioe, 
upon  the  supposition  that  the  demand  has  been  satisfied,  as  the  receipt 
imports,  the  creditor  cannot  afterwards,  in  case  of  the  insolvency  of  the 
agent)  and  the  failure  of  the  security  he  has  taken  from  the  latter,  resort 
to  the  principal  for  payment,  (d) 

If,  on  the  other  hand,  the  principal  has  given  no  authority  to  the  agent 
to  make  use  of  his,  the  principal's,  name,  and  to  pledge  his  credit^  and  the 
agent  consequently  deals  in  his  own  name,  and  is  debited  in  the  first 
instance,  and  the  principal,  in  ignorance  of  the  intention  of  the  creditor  to 
look  to  him  for  payment,  has  furnished  the  agent  with  fands  for  the 
liquidation  of  the  debt,  he  is  thenceforth  discharged,  and  the  creditor 
cannot  afterwards,  if  the  agent  dies,  or  becomes  insolvent  with  the  money 
in  his  hands,  resort  to  the  principal  for  payment.  If  he  has  not  signified 
his  intention  to  look  to  the  latter  before  the  insolvency,  or  before  the 
principal  has  settled  for  the  debt,  in  account  with  his  agent,  he  is  confined 
to  the  responsibility  of  the  agent  whom  he  first  debited  in  the  matter,  (e) 

The  settlement,  however,  must  be  in  the  ordinary  course  of  business, 
and  after  the  liability  of  the  principal  has  become  complete,  for  if  the 
goods,  according  to  the  custom  of  trade,  be  sold  under  a  contract  to  pay  at 
a  ftiture  day,  the  principal  cannot,  before  the  day  of  payment  arrives,  and 
before  the  liability  upon  the  contract  has  accrued,  settle  for  the  price  with 
his  agent,  and  set  up  such  settlement  as  a  defence  to  an  action  brought 
against  him  by  the  seller.  (/)  The  mere  circumstance,  moreover,  of  the 
agent  s  being  indebted  to  the  principal  at  the  time  of  his  insolvency,  or  of 
his  having  a  balance  in  hand,  out  of  which  he  mi^ht  have  paid  the  debt, 
is  not  of  itself  su£Bcient  to  discharge  the  principal.  (^)  It  must  be  shown 
that  the  debt  was  incurred  by  the  agent,  and  the  state  of  the  accounts 
altered  to  the  prejudice  of  the  principal  subsequently  to  the  incurring  of  the 
particular  debt,  in  order  that  the  agent  might  have  the  means  of  discharging 
it,  and  upon  the  understanding  that  the  balance  appearing  in  favour  of  the 
principal,  and  so  allowed  to  accrue,  was  to  be  appropriated  for  that  purpose. 

(e)  Monk  y.  Pedder,  4  Oampb.  257.    8ir<m$  JSverttt  y.  CoUins,  2  Campb.  515. 
T.  ffarU  9  D.  &  B.  192 ;  6  B.  &  0. 160,  i.  c  (d)  WyaU  t.  Mw^^  rf  Htrtford,  8  But, 

Smith  y.  Ferrand,  9  D.  &  B.  808 ;  7  B.  &  C.  147. 

19,  I.  c     TapUjf  y.  Martna,  8  T.  B.  453.  it)  Thompton  y.  Danfenpori,  9  B.  &  C.  78. 

Mnnson,  y.  Read,  9  B.  &  G.  449;  4  M.  &  B.  (/)  Kymer  y.  Suwfrtropp,  1  Ounpb.  109. 

349,  •,  c.    Clarke  y.  Nod,  8  Campb.   411.  (^)  Waring  y.  Favenck,  I  Ounpb.  85. 
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If,  at  the  time  the  contract  of  sale  is  made,  the  vendor  knows  that  the 
buyer,  thongh  dealing  with  him  in  his  own  name,  and  pledging  his  own 
credit,  is  in  reality  an  agent,  and  knows  also  who  the  principal  is,  and, 
notwithstanding  snch  knowledge,  chooses  to  give  credit  to  the  agent  and 
make  him  his  debtor,  he  cannot  afterwards  resort  to  the  principal  for 
payment.  (A)  The  vendor  cannot  have  two  concurrent  debtors.  When, 
through  the  disclosure  of  the  principal,  he  has  a  power  of  shifting  the 
liability,  and  then  elects  to  charge  the  one,  the  other  is  discharged. 

Of  the  LIABILITY   of  the  principal  resulting  from    deception    and 

CONCEALMENT  by  the  AGENT. 

If  the  agent,  at  the  time  he  enters  into  a  contract  on  behalf  of  his 
principal,  fraudulently  conceals  things  material  to  be  known,  or  expressly 
misrepresents  facts,  and  commits  a  breach  of  faith  with  the  parties 
with  whom  he  contracts,  to  their  prejudice  and  to  the  advantage 
of  the  principal,  the  latter  will  not  be  permitted  to  have  the  benefit 
of  the  misrepresentation,  although  he  was  himself  no  party  to  the  fraud, 
and  was  unaware  of  the  misfeazance  of  his  agent;  but  the  parties  who 
have  been  misled  are  entitled  to  resort  to  him  for  compensation  for  the 
injury  they  have  sustained.  "  The  merchant  is  answerable  for  the  deceit 
of  his  factor,  through  not  criminaliter  yet  dviliter ;  for  seeing  somebody 
must  be  a  loser  by  this  deceit,  it  is  more  reasonable  that  he  who  employs 
and  puts  a  trust  in  the  deceiver,  should  be  a  loser  than  a  stranger."  (t) 
The  consequence  of  holding  the  principal  not  liable  in  such  cases  would 
be  to  enable  him  to  retain  the  produce  of  a  bargain  fraudulently  made,  (k) 
And  although  there  may  be  no  actual  fraud  on  the  part  of  the  agent, 
yet  if  he  makes  a  representation  which  is  untrue  as  to  the  state  and 
condition  of  the  subject  matter  of  the  contract  in  an  important  particular 
material  to  be  known,  and  the  knowledge  of  which  is  peculiarly  within 
his  own  power,  or  that  of  his  principal,  and  obtains,  in  consequence  of 
this  untrue  representation,  a  better  bargain  than  he  would  otherwise  have 
secured,  the  principal  is  not  permitted  to  profit  by  this  mistatement  to 
the  prejudice  of  the  party  dealing  with  the  agent  on  the  faith  of  its  cor* 
rectness,  although  the  agent  was  guilty  of  no  actual  fraud,  and  fiiUy  be- 
lieved at  the  time  that  he  was  speaking  the  truth.  A  contract  made 
under  such  circumstances  may  be  rescinded  by  the  party  who  has  been 
deceived,  and  the  principal  is  bound  to  refund  any  money  that  he  may 

(A)  Paterton  ▼.  Gandatequi,  16  Bast,  62.  Tavlor  t.  Green,  8  C.  &  P.  316. 

(0  Holt,  C.  J.,  ffem  ▼.  NickoU,  1  Salk.  289.  (k)   Wrighi  ?.  Crooket,  1  Sc.  N.  B.  700. 
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have  been  paid  under  it,  and  to  give  np  any  unfair  advantage  that  he  may 
have  seoured  thereby ;  for  it  is  his  own  fault  if  he  has  neglected  to  in- 
struct his  agent  in  those  particulars^  which  are  important  to  be  known 
to  purchasers  or  hirers,  and  concerning  which  they  may  reasonably  be 
expected  to  inquire.  Having  intrusted  him  with  the  accomplishment  of  a 
particular  task,  he  accords  to  him  an  implied  permission  to  make  all  such 
statements,  and  give  all  such  explanations  as  are  necessary  to  be  made, 
in  order  to  enable  him  to  carry  the  main  object  into  effect  in  the  usual 
manner. 

Thus,  where  a  ship  was  sold  upon  the  faith  of  a  written  description, 
framed  by  an  agent,  which  represented  the  hull  to  be  nearly  as  good  as 
when  launched,  whereas  it  was  worm-eaten,  and  the  keel  was  broken ;  and 
the  vessel  being  afloat,  the  purchaser  had  no  means  of  ascertaining  the  cor- 
rectness or  incorrectness  of  the  description  prior  to  the  purchase,  and  he 
consequently  rescinded  the  contract,  and  brought  an  action  for  the  re- 
covery of  the  deposit  he  had  paid  on  the  sale ;  and  the  agent  proved  that 
he  bad  published  the  written  description  of  the  vessel  without  having  ex- 
amined her  bottom,  and  did  not  know  at  the  time  he  wrote  the  description 
that  it  was  untrue ;  it  was  held  by  Mansfield,  C.  J.,  that  his  ignorance 
of  the  untruth  of  his  representation  could  in  nowise  a&ct  the  purchaser's 
right  to  rescind  the  contract,  and  recover  the  portion  of  the  purchase- 
money  he  had  pud.  "  Is  the  representation,"  he  obsMTcs,  ''true  or  false? 
If  fiEdse,  it  is  a  fraud  which  vitiates  the  contract  What  was  the  fact? 
The  hull  was  worm-eaten,  the  keel  was  broken,  and  the  ship  could  not  be 
rendered  seaworthy  without  a  most  expensive  outfit  The  agent  tells  us 
he  framed  this  particular  without  knowing  anything  of  the  matter.  But 
it  signifies  nothing  whether  a  man  represents  a  thing  different  firom  what 
he  knows  it  to  be,  ot  whether  he  makes  a  representation  which  he  does  not 
know  at  the  time  to  be  true  or  false,  if,  in  point  of  fact,  it  turns  out  to  be 

false."(0 

"  If  the  clerk  of  a  merchant  or  tradesman  offers  goods  for  sale  to  a  cus- 
tomer with  a  misrepresentation  very  material  to  their  value,  which  represen- 
tation his  master  knows  to  be  false,  but  the  clerk  supposed  to  be  true, 
whereupon  the  customer  gives  double  the  real  value  of  the  goods,  is  not 
the  contract  to  be  dealt  with  in  the  same  way  as  if  the  master  himself  had 
made  the  representation  ?  And  what  would  be  the  condition  of  men  if  in 
every  case  of  a  treaty  made  with  an  agent,  the  party  was  under  the  neces- 
sity of  submitting  to  suffer  by  the  misrepresentations  of  that  agent  about 

(/)  Schneider  v.  Beath,  8  Campb.  506. 
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the  subject  matter  beoauee  he  had  not  first  ascertained  the  extent  of  the 
agent's  powers  ?  In  transactions  that  are  of  a  very  unusual  character^  and 
where  power  is  rarely  granted  to  an  agent  to  hind  his  principal,  except 
within  yery  strict  limits,  it  may  be  a  very  necessary  caution  in  the  party 
dealing  with  the  agent  to  know  first,  the  extent  of  his  authority ;  but  in 
ordinary  transactions  who  would  think  of  suspending  the  treaty  in  order 
to  write  to  the  principal  to  make  inquiries  lest  the  agent  might  not  have 
foil  power  or  information  to  answer  them."(^)  Therefore,  if  an  agent  is 
sent  by  his  principal  into  the  market  with  a  bill  of  exchange  to  get  it  dis- 
counted, and  the  agent  in  the  execution  of  his  commission  indorses  the 
bill  in  the  name  of  his  principal,  the  latter  is  bound  by  the  indorsement 
and  may  be  sued  thereon,  although  he  gave  his  agent  no  express  authority 
to  put  his  name  to  the  instrument(M)  So  if  the  principal  sends  his  horse 
by  the  hands  of  an  agent  to  market  to  be  sold,  and  the  agent  warrants  the 
horse  to  be  sound,  the  principal  is  liable  to  an  action  upon  the  warranty  at 
the  suit  of  the  purchaser,  although  he  gave  no  express  authority  to  the 
agent  to  warrant  the  horse.  (0) 

It  has  been  said  that  if  the  principal  gives  his  agent  express  orders  not 
to  warrant,  and  he  nevertheless  does  warrant,  the  principal  is  not  respon- 
sible on  the  warranty  because  the  agent  was  not  acting  within  the  scope  of 
the  authority  given  Ydm.fjp)  But  it  is  impossible  for  the  buyer  to  know 
whether  the  agent  is,  or  is  not  exceeding  the  private  instructions  of  his 
principal ;  and  it  can  hardly  be  contended,  that  a  principal  is  to  be  allowed 
to  have  the  benefit  of  the  warranty,  and  at  the  same  time  to  say  that  his 
agent  had  no  power  to  make  it.(;)  If  in  consequence  of  the  representa- 
tion or  warranty  so  made,  he  has  obtained  the^price  of  a  sound  horse  for 
an  unsound  horse ;  if  he  has  obtained  60/.  for  an  animal  which  was  not 
worth  10/.,  is  it  to  be  supposed  for  one  moment  that  he  can  be  permitted 
to  keep  the  50/.,  any  more  than  if  he  had  been  the  actual  seller  of  the 
animal  himself,  and  had  made  the  warranty  with  his  own  mouth  ?  It  was 
his  own  fault,  as  Lord  Holt  has  observed,  to  repose  the  trust  in  unworthy 
hands,  and  he  shall  not  be  allowed  to  derive  a  profit  firom  the  misconduct 
of  his  own  servant  to  the  prejudice  of  the  innocent  purchaser.  "  I  very 
much  doubt,"  observes  Lord  Kenyon,  G.  J.  "  the  case  alluded  to  by  the 

(m)  Lofd  Abinger,  0.  B.  Con^o<a  ▼.  ^omiw,  6  Pothier,  "me  donne  bien  nne  action  en  donnnaM 

M.  &  Yf*,  884, 886.  oontre  mon  praedieiir,  poor  n'avoir  ptm  toiYi 

(n)  Finn  ▼.  ffarritan,  i  T.  B.,  177.  las  inBtnictionf  lecr^  qae  je  lui  wait  donste; 

(0)    Alexander  t.  Oibtoti,  2  Gampb.  65$;  mais  il  ne  pent  me  d^^iger  eaTtn  odni  avee 

Hdyear  ▼.  Howie,  5  Esp.  71.  qui  il  a  contract^  en  mon  mon,  confbrmement  an 

(p)  Aahunt,  J.,  8  T.  A.  760.  pouvoir  apparent  qa  il  lui  a  reprdBente.'      Ohu- 

(q)  Such  secret  instructions,  justly  obserTes  oatioms.  No.  79. 
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defendant's  counsel,  of  the  servant  warranting  the  horse  against  the  direc- 
tion of  his  master,  to  such  a  case,  I  think  the  maxim  respondant  superior 
pplies ;  and  the  principal  has  his  remedy  against  his  agent  for  his  mis- 
conduct." C)  So,  also,  observes  Lord  Abinger — "  In  the  case  of  a  servant 
employed  to  sell  a  horse,  but  expressly  forbid  to  warrant  him  sound,  is  it 
to  be  contended  that  the  buyer,  induced  by  the  warranty  to  give  ten  times 
the  price  which  he  would  have  given  for  an  unsound  horse,  when  he  dis- 
covers the  horse  to  be  unsound,  is  not  entitled  to  rescind  the  contract»"(0 
and  recover  back  the  purchase  money  from  the  principal  ? 

But  it  is  not  every  affirmation  and  representation,  as  we  have  already 
seen,  (ante,  167,  168,)  which  will  be  binding  upon  the  principal.  If  the 
fact,  concerning  which  the  representation  is  made,  lies  as  much  vrithin  the 
knowledge  of  the  one  party  as  tJie  other,  or  even  if  its  correctness  or  in- 
correctness may  be  ascertained  by  the  party  interested  in  knowing  the 
truth,  by  the  exercise  of  ordinary  inquiry  and  diligence,  and  the  agent  making 
the  statement  merely  says  what  he  believes  to  be  true,  and  expresses  his 
opinion  in  an  ordinary  conversation  about  the  matter,  leaving  the  party 
dealing  with  him  to  test  the  accuracy  of  his  statement  by  more  extended 
inquiries,  (he  having  the  means  of  so  doing  within  his  reach,)  there  is  no 
warranty  on  the  part  of  the  agent  of  the  truth  of  what  he  states ;  it  is  un* 
derstood  only,  under  such  circumstances,  that  he  does  not  wilfully  state 
that  which  he  knows  to  be  false,  either  to  mislead  or  to  lull  to  sleep  the 
vigilance  of  the  other  contracting  party.  And  if  there  is,  under  such  cir- 
cumstances, a  defect  unknown  to  the  party  making  the  statement,  and 
which  the  other  party  had  as  good  means  of  discovering  as  the  agent  him- 
self, the  rule  of  caveat  emptor  applies,  and  the  principal  is  discharged.  (/) 

A  servant,  serving  in  a  shop  and  demanding  only  the  ordinary  marked 
price  of  the  wares  he  sells,  may  be  asked  this  and  that  question  as  to  the 
fitness  of  the  different  articles  for  particular  purposes,  and  his  answers  to 
such  queries  would,  in  most  instances,  be  considered  the  mere  expression 
of  his  own  individual  judgment, and  opinion,  given  by  way  of  guidance  and 
advice  to  the  purchaser,  and  not  as  warranties  binding  the  principal  to  the 
truth  of  his  representations. 

In  order  to  charge  the  principal,  it  must  not  only  be  shown  that  the  re- 


(r)  8  T.  B.,  760.    Piettring  ▼.  Buik,  1  6  B..  "between  Loid  Abinger  and  tbe  rat  of  Uw 

BSaet,  48,  46.     Nemo  potest  mntue  comilium  Court,  in  Cwnfoot  t.  Fowtes,  was  whether  the 

innm  in  idteriu  injuriam.    Dig.  lib.  50.,  tit.  17,  porticttlar  representation  there  made  wia  part  of 

75.  the  contract^'    8  Ad.  &  E.  h.  s.,  78. 

(«)    Corvfoot  T.  Fowie,  6  M.  ft   W.   358.  (t)   WiUon  v.  Fulfer,  8  Ad.  ft  B.  H.  8.  72; 

'*  The  only  real  difference/'  observes  Alderson,  Collins  v.  Evans,  5  Ad.  &  B.  n.  s..  828. 
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presentadon  was  made  at  the  time  the  oontract  was  entered  into,  but  that 
it  formed  part  of  the  foundation  on  which  the  contract  rests.  "  What  the 
agent  said  at  the  time  of  a  sale  respecting  the  things  sold,  is  evidence 
against  the  principal,  but  not  what  he  has  said  at  another  time"(u) 
Therefore  if  an  agent  employed  by  his  principal  to  find  parties  willing  to 
oontract,  and  then  send  them  to  the  principal  to  conclude  the  bargain  with 
him,  makes  in  the  course  of  conversation  with  them,  statements  and  repre- 
sentations respecting  the  subject  matter  of  the  contract,  which  are  not 
afterwards  included  in  the  contract  entered  into  with  the  principal  himself, 
the  latter  will  not  be  bound  by  them.  If  the  parties  wish  to  have  the  sub- 
ject matter  of  the  contract  handed  over  to  them  in  any  particular  state  or 
condition,  and  at  preliminary  conversations  between  themselves,  and  the 
agent,  the  latter  represents  it  to  be  in  the  state  they  wish  it  to  be, 
believing  it,  at  the  time,  to  be  so,  and  the  parties  afterwards  conclude  the 
bargain  with  the  principal  in  person,  without  saying  anything  at  all  about 
the  assurances  they  have  received  from  the  agent,  or  taking  care  to  incor- 
porate them  into  the  contaract  they  then  enter  into  with  the  principal,  they 
cannot  afterwards  treat  such  representations  as  forming  any  part  of  that 
contract  so  as  to  charge  the  principal  with  the  fidfilment  of  them. 

A  house  agent  was  employed  to  obtain  a  tenant  for  a  house  and  pre- 
mises, and  in  going  to  show  the  house  to  the  defendant  who  had  applied 
for  it,  he  was  asked  if  there  was  any  thing  objectionable  about  the  house, 
to  which  the  agent  replied,  "  Nothing  whatever."  After  this  conversation, 
the  parties  differed  about  the  rent,  and  the  treaty  wi^  broken  off.  Subse- 
quently, however,  it  was  renewed,  and  after  some  negodation,  the  rent, 
which  had  originally  been  put  at  450  guineas,  was  reduced  to  876/.,  and 
the  defendant  then  expressed  his  willingness  to  take  the  house.  The 
matter  was  then  referred  to  the  principal,  and  a  contract  for  the  letting  and 
hiring  of  the  house  was  subsequently  entered  into  between  the  principal 
himself  and  the  defendant,  which  oontract  made  no  mention  of  the  pre- 
vious representation  or  assurance  of  the  agent,  nor  was  the  principal  aware 
at  the  time  he  executed  the  contract,  that  any  such  assurance  had  been 
given,  and  it  was  held  that  as  the  defendant  had  neglected  to  make  it  a 
term  of  the  contract,  which  he  afterwards  entered  into  with  the  principal, 
the  latter  could  not  be  held  bound  by  the  representation,  (or) 

Frudulent  concealment  and  deceit  on  the  part  of  the  principal  and  not 
of  the  agent  — ^If  a  principal,  desirous  of  selling  or  letting  property,  knows 

SHdyear  ▼.  Bayfht,  5  Bsp.  78.  StroA^  t.  Bywh^  1  Smith,  400. 

Con^oot  T.  Fovkt,  6  M.  &  W.,  858; 
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of  a  latent  defect,  "  and  expresaly  authorizes  his  agent  to  state  that  it  does 
not  exist,  or  to  make  any  statement  of  similar  import ;  or  if  he  purposely 
employs  an  agent  ignorant  of  the  trath,  in  order  that  suoh  agent  may  in- 
nocently make  a  £etlse  statement,  believing  it  to  be  true,  and  may  so  deoeiTe 
the  party  with  whom  he  was  dealing ;  in  either  of  these  oases  he  wonld 
be  guilty  of  a  fraud/'  The  representation  of  the  agent,  made  under 
such  ciroumstanoes,  "  would  be  the  representation  of  the  principal,  and, 
coupled  with  his  knowledge  of  its  falsehood,  would,  doubtless,  be  a 
&aud»"(y) 

In  contracts  for  the  letting  and  hiring  of  landed  property,  there  is  no 
implied  warranty  or  undertaking  on  the  part  of  the  lessor  that  it  is  fit  for 
the  purpose  for  which  it  is  let,  or  that  it  is  in  any  particular  state  or  con- 
dition at  the  time  of  the  demise ;  (z)  and  it  has  accordingly  been  held  by 
the  Court  of  Exchequer,  that  although  a  principal  who  ^[iploys  an  agent 
to  let  a  house  knows  that  the  house  is  encumbered  with  a  nuisanoe  of  so 
serious  a  nature  as  to  render  it  an  unfit  place  of  residenee  for  any  fcunily 
of  respectability,  yet  he  is  not  guilty  of  any  fraud  in  the  eye  of  the  law  by 
neglecting  to  make  known  the  existence  of  the  nmsanoe  to  the  agent,  and 
through  him  to  the  parties  who  contract  for  the  hiring  of  the  bouse.  Thus, 
where  a  ready  furnished  house,  situate  in  a  &shionable  quarter  of  London, 
and  apparently  suitable  for  the  accommodation  of  a  &mily  of  respectability, 
adjoined  a  brothel  of  the  yery  worst  description,  and  the  principal  was 
fully  aware  of  the  existence  of  the  brothel,  and  of  the  extent  of  die  nui- 
sance, but  neglected  to  mention  it  to  the  agent,  and  the  latter,  in  ignorance 
of  its  existence,  procured  a  tenant  who  agreed  with  the  principal  to  take 
the  house  at  a  rent  of  87A^  per  annum,  which  rent  never  could  have  been 
secured  if  the  tenant  had,  at  the  time  he  entered  into  the  contract,  known 
of  the  brothel  next  door,  it  was  held  that  the  passing  over  in  silence,  by 
the  principal,  of  this  nuisance,  was  not  in  contemplation  of  law  a  fraud 
upon  the  tenant,  rendering  the  principal  responsible  for  the  concealment(a) 
The  common  law  does  not  seem  to  take  any  note  of  latent  defects  in  realty, 
and  if  there  has  been  no  express  misrepresentation  by  the  principal  as  to 
the  state  and  condition  of  the  property,  and  no  actual  attempt  or  contri- 
vance to  conceal  and  keep  out  of  view  a  defect,  there  id  no  deceit  nor  any 
breach  of  contract. 

A  very  different  doctrine  prevails  in  the  civil  and  continental  law  upon 

(y)  Per  Bfilfe,  B.,  and  Parke,  B.   Con^foot  t.  («)  Hart  t.  Windior,  12  M.  &  W.  8S»  poiU 

Fowkei,  6  M.  &  W.  870,  874.  WiUon  y.  Fuller,      ch.  22.  -^V^ 

8  Ad.  &  B.i  H.  a  68, 75, 1009.  (a)  CDn^fbal  v.  F<mkn,  «  M.  A  W.  858. 
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this  BubjectXi)  and  also  in  our  own  law  as  regards  the  letting  and  hiring 
and  sale  of  moveable  chattels.  Thus,  as  we  have  already  seen,  in  the  ease 
of  a  sale  of  goods,  the  law  implies  a  promise  from  the  vendor  to  the 
parchaser>  that  he  does  not  at  the  time  of  the  sale  know  of  any  latent 
defect  materially  lowering  the  valne  of  the  goods  in  the  market,  and  the 
passing  over  in  silenoo  of  a  defect  known  to  the  vendor,  and  resting  pecO' 
liarly  within  his  knowledge,  and  which  onght  in  good  faith  to  have  been 
disclosed  to  the  purchaser,  is  equivalent  in  contemplation  of  hiw  to  an  ex- 
press representation,  or  even  a  warranty  of  its  non-existence.  (Ante  219, 
220,  et  seq.)  And  if  a  principal  employs  an  agent  to  sell  a  moveable 
chattel,  and  keeps  such  agent  in  ignorance  of  a  defect  which  ought  to  have 
been  made  known,  and  thereby  either  causes  the  agent  to  make  a  statement 
which  is  contrary  to  the  truth,  or  to  leave  the  defect  undisclosed,  and  the 
principal  thus  obtains  the  produce  of  a  bargain  which  could  not  have  been 
secured  if  the  truth  had  been  known,  he  is  as  much  responsible  for  the  con- 
cealment to  the  parties  who  have  been  deceived  and  injured  as  if  he  had 
completed  the  bargain  himself  without  the  aid  or  intervention  of  any  ser- 
vant or  agent  at  all  in  the  business.  If,  for  example,  the  principal  sends 
his  agent  into  the  market  with  a  bill  of  exchange  which  he  knows  at  the 
time  to  be  a  worthless  security,  and  tells  his  agent  not  to  indorse  it,  as  he 
does  not  intend  to  make  himself  liable  upon  it,  but  to  sell  the  security  for 
what  he  can  get  for  it,  and  the  agent  believing  it  to  be  a  good  bill  because 
he  has  not  been  told  the  contrary  by  his  principal,  either  expressly  repre- 
sents it  to  be  a  good  security,  or  says  nothing  at  all  upon  the  subject,  but 
gets  cash  for  it  upon  the  faith  that  there  is  no  fraud  or  concealment  in  the 
matter,  the  principal  cannot  retain  the  money  he  has  procured  through  the 
medium  of  such  a  transaction,  but  renders  himself  liable  to  an  action  at 
the  suit  of  the  party  who  has  been  defrauded  of  his  money.  "  It  is  ex- 
tremely clear  that  if  the  holder  of  a  bill  of  exchange  sends  it  to  market 
without  endorsing  his  name  upon  it,  neither  morality  nor  the  laws  of  this 
country  will  compel  him  to  refrind  the  money  for  which  he  has  sold  it,  if 
he  did  not  know  at  the  time,  that  it  was  a  good  bilL  If  he  knew  the  bill 
to  be  bad,  it  would  be  like  sending  out  a  counter  into  circulation  to  impose 
upon  the  world  instead  of  Che  current  coin,  and  there  is  no  doubt  but  that 
he  would  be  obliged  to  refund  the  money ."(cr) 

So  if  an  agent  is  employed  to  let  out  a  moveable  chattel,  such  as  a  car- 

(»)  Dig.  Hb.  19 ;  tit  2 ;  Pothier,  (LouAOi,)  No.      Abinger,  6  H.  &  W.  880. 
22, 148.    Yin.  Gom.  758,  766 ;  Oicero  de  officiiii         ( c)  Ld.  Etnyon,  0.  J. ;  ^nn  t.  ffarriion,  8 
lib.  a,  18,  p.  1246, 6d.  Anut  1661,  cited  by  Ld.      T.  &  759. 
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riage  or  a  ship,  there  is  an  implied  promise  on  the  part  of  the  principal, 
that  he  is  not  aware  of  any  latent  defect  which  renders  it  unfit  for  use,  and 
if  the  hirer  sustains  an  injury  from  any  defect,  aod  this  defect  was  known 
to  the  principal  at  the  time  he  intrusted  the  chattel  to  his  agent  to  he  let, 
the  principal  is  liahle  to  an  action  for  damages,  although  the  agent  from 
whose  hands  the  thing  was  received  was  entirely  ignorant  of  the  unfitness 
of  the  article  for  use  at  the  time  he  contracted  on  behalf  of  his  principal 
with  the  hirer  for  the  use  of  it.  (Fost^  cb.  22.) 


SECTION  III. 

OF  THE   LIABILITY  OF  THE   AGENT  UPON   SIMPLE   CONTRACTS. (a) 

Agreements  and  undertakings  in  writing  by  an  agent  whose  represen- 
tative character  is  not  disclosed  upon  the  face  thereof  are  binding  upon 
the  agent,  whether  he  was,  or  was  not  known,  at  the  time  that  he  entered 
into  the  contract  and  signed  the  writing,  to  be  acting  as  agent  on  behalf  of 
a  principal.  If  he  enters  into  the  agreement  or  undertaking  merely  as  the 
mouth-piece  of  a  third  party,  and  neglects  to  declare  the  agency,  and  qualify 
his  liability  upon  the  face  of  the  contract,  he  is  personally  responsible,  and 
is  not  permitted  to  show,  through  the  medium  of  oral  evidence,  that  the 
other  contracting  party  knew  him  to  be  merely  an  agent,  and  knew  who 
his  principal  was,  at  the  time  he  signed  the  contract.  Such  evidence  is 
admitted,  as  we  have  already  seen,  in  order  to  enable  a  creditor  to  get  at 
the  real  principal,  and  to  charge  him  with  the  burthen  of  the  performance 
of  the  contract,  but  it  is  never  admitted  for  the  purpose  of  cfi^charging  the 
agent  from  an  agreement  or  undertaking  which  is  absolute  and  imqualified 
upon  the  face  of  it,  and  in  which  the  agent  has  thought  fit  to  represent 
himself  as  the  really  contracting  party.(3)  '*  If  a  factor  or  servant  buyeth 
goods  generally,  and  doth  not  upon  the  face  of  the  contract  note  declare 
that  he  buyeth  only  as  factor,  or  servant,  he  is  chargeable  in  his  own 

(a)  As  to  the  right  of  action  of  the  agent  upon  (J>)  Magn  ▼.  Aikint<m,  2  H.  &  W.  442; 

•ioiple  contnwtB,  aee  ante,  202  to  265.  Jonu  ▼.  LUtUdale,  6  Ad.  &  E.  490, 1  N.  &  P. 

679,  0.  c. ;  Hmd/mg  t.  Hodgton,  6  Sep.  228. 


LIABILrrv   OF   THE   AGENT.  415 

right."(er)  *'  To  allow  evidence  to  be  given  that  the  party  who  appears  on 
the  face  of  the  instrument  to  be  personally  a  contracting  party  is  not  such, 
would  be  to  allow  parol  evidence  to  contradict  the  written  agreement,  which 
cannot  be  done.  And  this  view  of  the  law  accords  with  the  decisions  not 
merely  as  to  bills  of  exchange  signed  by  a  person  without  stating  his 
agency  on  the  face  of  the  bill,  but  as  to  other  written  contracts.'X^) 

An  auctioneer  sold  an  estate  by  public  auction,  and  immediately  after 
the  sale  entered  into  and  signed  an  agreement  with  the  purchaser  to  the 
ejffect  following : — "  T,  the  undersigned  William  Gutteridge,  do  hereby  ac- 
knowledge to  have  this  day  sold  by  auction,  and  I,  the  undersigned  John 
Gray,  do  acknowledge  to  have  this  day  purchased,  the  hereditaments  and 
premises  comprised  in  Lot  I  ;  and  we  do  hereby  mutually  agree  to  com- 
plete such  sale  and  purchase  agreeably  to  the  annexed  conditions  of 
sale.  As  witness,  Ac."  The  vendor  being  unable  to  make  out  a 
good  tide,  an  action  was  brought  by  the  purchaser  against  the  auctioneer, 
when  it  was  contended  that  the  latter  was  known  by  the  purchaser  at  the 
time  of  the  sale  to  be  the  mere  agent  of  the  vendor,  and  that  the  plaintiff's 
remedy  consequently  was  against  him  and  not  against  the  auctioneer,  but 
per  LoBO  Tenterden,  G. J. — "  Assuming  the  defendant  to  have  been  the 
agent  of  the  vendor,  still  it  is  quite  clear  that  he,  like  any  other  agent,  had 
power,  if  he  chose,  to  bind  himself  as  a  principal ;  and  it  seems  to  me  that 
he  has  done  so,  for  the  contract  which  he  signed  states  that  he  acknow- 
ledges to  have  sold  the  estate,  and  that  he  agrees  to  complete  such  sale, 
agreeably  to  the  conditions  of  sale.  Such  being  the  language  used  by  the 
defendant,  I  consider  this  contract  as  one  made  between  the  plaintiff  and 
defendant  as  principals.(<?) 

We  have  before  seen  that  an  agent  may  sue  upon  such  a  contract  (ante, 
262):  ho  may  naturally  expect,  therefore,  to  be  liable  to  be  sued  thereon. 

Bills  of  Exchange  and  Promissory  Notes  signed  by  an  agent  without 
any  qualification  of  his  liability,  and  without  any  declaration  or  disclosure 
of  the  agency  upon  the  face  of  the  instrument,  are  binding  upon  the  agent, 
and  he  cannot,  as  we  have  already  seen,  (ante,  876,)  discharge  himself 
from  liabiUty  by  showing  that  at  the  time  he  accepted  or  indorsed  the 
bill  or  made  the  note  he  was  known  to  be  merely  an  agent,  having  himself 
DO  interest  in,  and  deriving  no  benefit  from  the  transaction. 

The  defendant,  as  agent  of  the  Durham  Bank,  at  Hexham,  was  in  the 

{e\  De  Odder  y.  Savory,  2  Eeb.  812.    So  by  temps  son  coramettant   conune  debiteur  acces- 

the  French  law,  "  0ans  tons  les  engagements  que  soire.** — Potkier,  (Oblioations,)  No.  448. 
le  p^pofl^  contnu:te  en  son  propre  nom  poor  lea  {d)  Parke,  B.,  Hiffgint  t.  Sewor,  8.  M  &  W. 

affiurei    anzqaelles   il  est   piepos^,  fl  s'oblige  844,  845. 
comme  debiteur  principal,  et  il  oblige  en  memo  (e)  Gray  y.  Outtendge,  1  H.  &  R.  618. 
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habit  of  drawing  bills  on  account  of  such  bank  upon  the  firm  in  London, 
and  the  plaintiff,  being  desirous  of  procuring  a  bill  upon  London^  sent  a 
sum  of  money  to  the  defendant  for  the  purpose  of  obtaining  one,  and  tlie 
defendant  drew  in  his  own  name  without  qualification  of  his  UabiUty  npon 
the  house  in  town,  directing  the  amount  to  be  placed  to  the  account  of  the 
Durham  Bank,  and  it  was  held  .that  the  defendant  was  personally  liable  as 
the  drawer  of  the  bill,  although  the  plaintiff  knew  that  the  defendant  had 
received  the  money,  and  drawn  the  biU  on  account  of  the  Durham  Bank, 
to  which  the  defendant  had  paid  over  the  money  he  had  received  from  the 
plaintiffC/) 

Effect  of  a  declaration  of  the  Agency  upon  the  face  of  the  contract— 
But  if  the  contract,  is  on  the  face  of  it,  expressed  to  be  accepted,  made,  or 
indorsed  by  the  acceptor,  promisor,  or  indorser,  for  and  on  behalf  of  a  thiid 
party>.  who  is  named  upon  the  face  of  the  instrument,  it  does  not  impose 
any  liability  upon  the  party  so  making  or  indorsing  it,  and  who  thus  de- 
clares his  representative  character,  provided  he  had  authority  firom  the 
principal  or  third  party  to  do  what  he  has  professed  to  do,  and  has  bound 
the  latter  by  the  contract.  "  If  a  bill  be  addressed  to  the  master  and  un- 
derwrote by  the  servant ;  there  undoubtedly  the  servant  would  not  be 
liable,  but  his  acceptance  would  be  the  act  of  his  ma8ter."(^) 

Bichard  Mitchell  signed  a  note  of  hand  promising  to  pay  a  sum  of  money 
"  for  John  Clarke,  Bichard  Mitchell,  Joseph  Phillips,  and  Thomas  Smith,** 
and  it  appeared  that  he  was  the  agent  of  the  last  named  parties,  and  made 
the  promise  with  their  sanction  and  authority,  and  it  was  held  that  he 
could  not  be  sued  alone  upon  the  note,  but  that  all  the  four  whp  had  made 
the  promise  through  the  medium  of  Bichard  Mitchell  their  agent  were  the 
parties  to  be  made  defendants  in  an  action  upon  the  instrument.  (A)  So 
if  an  agreement  or  undertaking  is  expressed  on  the  face  of  it  to  be  made 
by  the  agent  for  and  on  behalf  of  a  named  principal,  it  does  not  impose 
any  individual  or  personal  liability  upon  the  agent,  provided  he  had  autho- 
rity  to  enter  into  tlie  contract,  and  has  contracted  so  as  to  bind  the  princi- 
pal thereon.  It  is  not  necessary  that  the  agent  should  be  expressly  de- 
clared to  be  an  ''  agent"  on  the  face  of  the  contract ;  it  is  sufGicient  if  it 
appears  firom  the  general  context  of  the  written  instrument  that  he  is  deal- 
ing in  that  character)  and  that  he  intends  to  bind  a  named  pxindpal  and 
not  himself  by  the  contract.(f ) 

(f)  Lta/dbititT  y.  FafrcWf  5  M.  &  S.  345.  fond^  de  procuration  de  son  oommettant,  oe  ii*est 

\g)  Per  Gar.  Tlumuu  t.  BUkop,  2  Str.,  955*  pM  Im  qui  oontnete,  c'eit  ion  commettant  qoi 

WUttm  ▼.  Baiihrop,  2  M.  &  W.  865.  contracte  par  ton  nuniitere."— >Po(Ai€r,  (OauoA- 

(A)  Ex  parte BueiUy,  14  M.  &  W.  469.  Tiovs,)  449.    La  procmation  fidt  legiada  oeliii 

(t)  Dawnnutn  t.  Jonet,  15  Law  J.,  v.  B.  (Q>B.)  qui  a  donn^  la  procuration  comme  contnctant 

228.    So  by  the  French  law,  **  Lorsque  le  pre-  lui-meme  par  le  ministere  de  oe  procuieur.— !!>• 

poa6  contracte  dani  ]a  quality  de  fiicteur  ou  de  No.  74. 
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Gk)ods  were  accepted  by  an  agent  under  a  bill  of  lading  which  made 
them  deliverable  unto  him  "  for  the  London  Gas  Company,  or  to  his  as- 
signees, he  or  they  paying  freight  for  the  said  goods,  ten  shillings  per  ton 
in  cash  for  true  delivery,"  and  the  defendant  on  the  delivery  of  the  goods 
promised  to  pay  the  freight  in  two  months ;  and  it  was  held  that  as  the 
defendant  appeared  upon  the  face  of  the  bill  of  lading  to  be  merely  the 
agent  of  the  London  Oas  Company,  and  had  received  the  goods  in  that 
character  and  not  on  his  own  account,  the  promise  to  pay  the  freight  must 
be  taken  to  have  been  made  by  him  in  his  character  of  agent  for  the  com- 
pany to  pay  the  freight  on  their  account,  and  not  a  promise  to  be  person- 
ally responsible  for  it.  (A) 

An  action  was  brought  upon  a  written  promise,  addressed  by  the  defend- 
ant to  the  plaintiff  in  the  terms  following : — **  Your  bill  of  charges  in 
this  matter,  (the  Fembrey  works,)  amounting  to  527/.  5«.,  I  undertake 
(on  behalf  of  Messrs.  Esdaile  and  Co.,)  to  pay,  and  will  arrange  with  you 
the  time  and  mode  immediately  after  the  dividend  meetings  .  •  ."  From 
the  letters  and  documentary  evidence  in  the  cause,  it  plainly  appeared 
that  this  promise  was  made  by  the  defendant  in  the  course  of  a  negociation 
which  he  was  employed  by  Messrs.  Esdaile  and  Co.  to  conduct  with  the 
plaintiff,  that  it  had  been  arranged  through  the  instrumentality  of  the  de« 
fendant,  acting  on  behalf  of  Messrs.  Esdaile  and  Co.,  that  certain  deeds 
should  be  given  up  to  them,  and  a  certailn  claim  made  by  the  plaintiff 
abandoned,  and  that  Messrs.  Esdaile  and  Co.  should  pay  to  the  plaintiff 
the  sum  of  527/.  5».,  and  that  the  defendant  then  wrote  the  letter,  promis- 
ing to  pay  the  money  on  behalf  of  Messrs.  Esdaile  and  Co.,  as  previously 
mentioned ;  and  the  court  held  that  the  necessary  inference  from  the  lan- 
guage of  the  letters  and  the  nature  of  the  transaction  was,  that  the  under- 
taking was  an  undertaking  given  by  the  defendant,  in  the  course  of  his 
employment,  as  the  agent  of  Messrs.  Esdaile,  and  within  the  scope  of  his 
apparent  authority,  with  the  view  of  binding  them  and  not  himself  thereby ; 
that  it  was  so  understood  between  the  parties  themselves,  and  that  the  de- 
fendant therefore  could  not  be  charged  with  the  payment  of  the  money, 
unless  it  could  be  shown  on  the  part  of  the  plaintiff  that  there  was  not,  in 
point  of  ftict,  any  such  agency  or  authority  as  appeared  upon  the  face  of 
the  letters,  or  that  the  authority,  such  as  it  was,  had  been  so  far  exceeded 
by  the  defendant  as  to  render  Messrs.  Esdaile  and  Co.  irrespon8ible.(/) 

An  estate  was  put  up  to  sale  by  auction  upon  certain  conditions  of  sale, 
providing  that  the  purchaser  should  pay  down  a  deposit,  and  the  auction 

(*)  Amoi T.  Tmperky, 8  M.  &  W.  806.  J.,  h.  s.  (QB.)  228  ;  0  Jumt,  467,  468 ;  4  Ad. 

(l)DowiVMin  ▼.  Jones,  Bxchr.  Ohr. ;  14  Law      &  K.,  h.  s.,  236  d. 
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duty  immediately,  and  sign  an  agreement  for  payment  of  the  remainder  of 
the  purchase  money  at  a  day  certain,  on  having  a  good  title,  and  that  the 
vendor  should  prepare  and  deliver  to  the  purchaser  an  abstract  of  tide, 
and  the  plaintiff  became  a  purchaser  upon  these  conditions,  and  the  defen- 
dant, the  auctioneer,  then  subscribed  a  memorandum  indorsed  on  the  par- 
ticulars of  sale,  to  the  following  effect :  ''  I.  £.  Driver,  as  agent  for  the 
vendor,  hereby  agree  to  sell  to  the  above-named  B.  H.  Gaby,  (the  plaintiff,) 
the  lot  thirty-eight,  referred  to  in  the  above  memorandum,  and  upon  the 
terms  therein  mentioned  ;"  and  the  sale  not  having  been  completed  through 
the  default  of  the  vendor,  in  not  delivering  an  abstract  of  title,  the  plain- 
tiff brought  an  action  against  the  defendant,  the  auctioneer,  and  contended 
that  the  latter,  by  signing  the  memorandum,  had  made  himself  personally 
liable  as  a  principal ;  but  the  court  held  that  it  was  impossible  to  contend 
that  the  auctioneer,  by  signing  such  a  memorandum,  had  personally  en- 
gaged to  make  out  a  good  title  to  the  estate,  and  to  be  responsible  for  all 
the  consequences  attendant  upon  a  defective  title.  He  had  undertaken  in 
the  character  of  an  auctioneer  and  agents  had  expressly  stated  on  the  face 
of  the  written  memorandum  that  he  was  agent  for  the  vendors,  had  acted 
purely  within  the  scope  of  his  authority,  had  bound  the  principal  by  his 
acts,  and  that  the  remedy  therefore  for  the  breach  of  contract  was  agamst 
the  principal  and  not  against  his  servant,  (m) 

So  where  an  auctioneer,  being  employed  to  sell  an  estate  by  the  owner» 
entered  into  an  agreement  with  the  purchaser  for  the  sale  of  it,  vrhich  was 
expressed  to  be  made  between  Lavender,  (the  auctioneer,)  "  as  agent  for 
and  on  behalf  of  Samuel  Bandall  (the  owner)  of  the  one  part,  and  Spittle 
(the  purchaser)  of  the  other  part ;  whereby  Lavender,  (the  auctioneer,)  for 
the  said  Bandall,  (the  owner,)  his  heirs,  executors,  and  administrators, 
and  every  of  them,  did  promise  that  he,  the  said  Charles  Lavender,  (the 
auctioneer,)  his  heirs,  <bc.,  would  make  out  a  title,  and  this  agreement 
having  been  signed  by  the  auctioneer  and  purchaser,  the  owner,  with  the 
knowledge  and  consent  of  the  purchaser,  afterwards  added,  "I  hereby 
sanction  this  agreement,  and  approve  of  C.  Lavender  [(the  auctioneer) 
having  signed  the  same  on  my  behalf," — to  which  ratification  he  appended 
his  own  signature,  and  it  was  held  that  the  agreement  and  ratification 
t  might  be  considered  as  one  transaction,  and  that  it  manifested  an  unde^ 
standing  by  aU  parties  that  the  owner  and  not  the  auctioneer  was  to  be 
personally  liable  upon  the  contract,  (n) 

Liability  of  (he  agent   on  implied  contracts,  —  If  an  agent  orders 

(m)  GijiJby  t.  Driver,  2  T.  &  J.  555,  558.  (»)  iSfptCtfc  t.  Lavender,  5  Moore,  870. 
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goods,  or  enters  into  dealings  and  transactions  in  his  own  name  on  behalf 
of  an  unknown  or  undisclosed  principal,  he  is,  of  course,  himself  person- 
ally liable  in  respect  of  such  transactions,  unless  the  party  with  whom  he 
has  contracted  has  discovered  the  principal  and  elected  to  charge  him 
in  preference  to  the  agent.  **  If  an  auctioneer  sells  commodities  without 
saying  on  whose  behalf  he  sells  them,  the  purchaser  is  entitled  to  look  to 
him  personally  for  the  completion  of  the  contract."  (<?)  If  the  agent 
contracts  in  his  representative  character  avowedly  as  agent  on  behalf  of  a 
named  or  known  principal,  he  is  not  himself  personally  responsible  upon 
the  contract,  unless  he  dealt  without  authority,  or  unless  he  has  himself 
some  special  interest  in  the  subject  matter  of  the  contract  as  presently 
mentioned  and  described. 

The  law,  as  before  observed,  will  not  raise  an  implied  contract  with 
the  known  agent  in  respect  of  his  dealings  and  transactions  in  a  represen- 
tative character  on  behalf  of  a  named  principal;  the  contract  is  the 
contract  of  the  principal,  not  of  the  agent ;  the  latter  cannot  himself  sue 
thereon,  neither  can  he  be  sued.  "  If  a  servant  do  not  by  express  words 
bind  himself,  and  the  thing  come  to  the  use  of  his  master,  he  is  not 
chargeable."  If  the  mere  act  of  ordering  goods  were  to  make  the  party 
ordering  them  liable,  no  man  could  give  an  order  for  a  friend  in  the 
country  who  might  request  him  to  do  it  without  risk  to  himself.  .... 
Wherever  an  order  is  given  by  one  person  for  another,  and  he  informs 
the  tradesman  who  that  person  is  for  whose  use  the  goods  are  ordered, 
he  thereby  declares  himself  to  be  merely  an  agent,  and  there  is  no  founda- 
tion for  holding  him  liable."  {p) 

The  defendant  employed  the  plaintiff,  who  was  a  paper-hanger,  to  do  a 
job  of  work  at  Tippell's  house,  and  informed  him  it  was  "  on  TippcUs 
account,"  and  the  court  held  that  the  defendant  could  not  be  charged  with 
the  price  of  the  work,  {q) 

If  a  person  be  placed  in  a  situation  rendering  his  character  of  agent 
notorious,  he  cannot  be  made  personally  liable  in  respect  of  his  dealings 
and  transactions  in  the  usual  course  of  his  employment.  Thus  the  sur- 
veyor of  a  turnpike  road,  in  the  employment  of  the  commissioners  for 
highways,  is  not  personally  liable  to  the  labourers  employed  in  the  repair 
of  the  road  for  their  wages,  for  the  contract  is  by  implication  of  law  made 
¥rith  the  commissioners,  (r)     Neither  is  the  solicitor  under  a  commission 

(o)   Ld.  Kenyon,    Ilanuon  t.  Roberdeau,  568. 

P«ake,  N.  P.O.  168.    Owen  r,  Oooch,  2  Bsp.  (q)  (hren  y.  Oooch,  2  Esp.  567. 

568.  (r)  Pockin  ▼.  PawUjf,  1  W.  BL  (.70. 

{p)  Per  Ld.  Kenyon,  Owen  ▼.  Oooch,  2  Btp. 
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of  bankraptcy  responsible  to  a  messenger  nominated  by  him  for  the 
amount  of  such  messenger's  "  bill  of  fees,"  inasmuch  as  the  messenger 
must*  be  taken  to  be  aware  that  the  solicitor  is  not  a  principal  in  the 
transaction,  and  upon  the  opening  of  the  commission^  may  ascertain  who 
the  petitioning  creditor  is.  {s)  Neither  can  a  witness,  who  has  been 
subpoenaed  to  give  evidence  in  a  cause,  conducted  by  an  attorney,  maintain 
an  action  against  the  latter  for  his  expenses  of  attendance,  as  it  is 
notorious  that  the  attorney  is  a  mere  agent,  and  the  witness  knows  that 
he  attends  to  give  evidence  not  for  him  but  for  his  principal.  (/) 

If,  however,  the  agent  himself  has  any  interest  in  the  subject  matter  of 
the  contract ;  if  he  acts  for  himself,  as  well  as  for  third  parties  whom  he 
professes  to  represent,  he  cannot  escape  from  liability  under  a  plea  .of 
agency.  In  such  a  case  he  is  both  principal  and  agent,  and  is  responsible 
accordingly,  (u) 

Masters  of  ships,  being  something  more  than  mere  agents,  are  person- 
ally responsible  in  respect  of  stores  and  necessaries  furnished  for  the  use 
of  vessels  under  their  command,  and  for  repairs  done  by  their  orders, 
unless  they  expressly  guard  themselves  from  personal  liability,  and  confine 
the  credit  to  the  owners  of  the  vesseL  {v) 


Liability  of  a  person  who  contracts  as  agent,  but  without  AUTHORmr, 
from  his  supposed  principal,  and  of  an  agent  who  contracts  on  be- 
half of  an  IRRESPONSIBLE  PRINCIPAL. 

If  the  party  professing  upon  the  face  of  the  contract  to  be  an  agent  is 
not  in  truth  an  agent,  and  has  had  no  authority  from  his  principal  to 
enter  into  that  contract,  he  is  himself  personally  responsible  upon  it  as 
the  really  contracting  party.  "  Wherever  a  party  undertakes  to  do  an 
act  as  the  agent  of  another,  if  he  does  not  possess  any  authority  from 
the  principal,  or  if  he  exceeds  the  authority  delegated  to  him,  he  will  be 
personally  responsible  therefor  to  the  other  contracting  party."  (x)  .  .  . 
''  The  courts  have  held,  that  where  a  party,  making  the  contract  as  agent, 
bond  fide  believes  that  such  authority  is  vested  in  him,  but  has,  in  fact, 
no  such  authority,  he  is  still  personally  liable.  In  these  cases,  it  is  true, 
the  agent  is  not  actuated  by  any  fraudulent  motives ;  nor  has  he  made 
any  statement  which  he  knows  to  be  untrue.  It  is  a  wrong,  differing  only 
in  degree  but  not  in  its  essence,  from  the  former  case,  to  state  as  tnie 


(«)  Hario]^  T.  Jwik9»,  2  M.  &  S.  438. 
I)  Robins  y.  Bridge,  8  M.  &  W.  118. 
tt)  Post,  chs.  18, 19. 
v)  Rich  V.  Cos,  2  Cowp.  639. 
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{x)  Story  on  Agency,  ch.  10,  8.  264.  J&na 
▼.  Downman,  4  Ad.  &  B.,  K.  8.,  239.  IMirft- 
TAan  Y.  Jonet^  14  Law  J.,  H.  &,  (Q.  B.)  228 ; 
Bac  Abr.  (Agreements),  183 ;  Holt,  309. 


LIABILITY   OF   THE   AOBNT.  421 

what  the  individaal  making  such  statement  does  not  know  to  be  true, 
even  though  he  does  not  know  it  to  be  false,  but  beUeves,  without  suffi- 
cient grounds,  that  the  statement  will  ultimately  turn  out  to  be  c^ect. 
And  if  that  wrong  produces  injury  to  a  third  person,  who  is  wholly  ig- 
norant of  the  grounds  on  which  such  belief  of  the  supposed  agent  is 
founded,  and  who  has  relied  on  the  correctness  of  his  assertion,  it  is 
equally  just  that  he  who  makes  such  assertion  should  be  personally  liable 
for  its  consequences."  (y) 

An  agreement  was  made  between  the  plaintiff,  master  of  the  brig  Sir 
Alexander  Mackenzie  of  the  one  part,  and  the  defendant,  "  consiguee  and 
agent  of  the  above  brig  and  cargo,  on  behalf  of  Mr.  Meirelles,  merchant 
of  liverpool,  of  the  other  part,"  whereby  it  was  agreed  that  the  brig 
should  proceed  upon  a  certain  voyage,  &c.  The  voyage  having  been  per- 
formed, an  action  was  brought  against  the  defendant  for  the  freight,  and 
the  plaintiff  having  proved  that  the  defendant  had  never  been  authorized 
by  Mr.  Meirelles  to  enter  into  that  agreement,  and  that  the  latter  had 
refused  to  be  bound  by  it,  it  was  held  that  the  contract  was  the  .personal 
contract  and  undertaking  of  the  defendant  upon  which  he  was  himself 
personally  liable,  (z) 

If  an  agent,  appointed  for  some  special  purpose,  and  acting  within  a 
limited  authority,  so  exceed  that  authority  by  the  contract  made  by  him 
as  to  render  the  principal  irresponsible  upon  the  contract,  the  agent  will 
be  himself  personally  responsible.  Thus,  where  a  broker,  who  had  re- 
ceived special  directions  from  his  principal  to  purchase  a  particular  kind 
of  silk,  purchased  an  article  of  a  different  description  and  of  inferior  qua- 
lity ; — ^it  was  held  that  the  principal  should  not  be  bound  by  the  contract, 
but  that  the  agent  should  be  liable  at  the  suit  of  the  sellers  to  an  action 
for  the  loss  sustained  by  them  upon  the  resale,  (a) 

But  if  the  other  contracting  party  chooses  to  give  credit  to  an  irre- 
sponsible principal,  acting  through  the  medium  of  an  agent,  taking  his 
chance  of  payment  from  such  principal,  and  it  be  manifestly  intended  that 
the  agent  s  credit  shall  not  be  pledged,  the  agent  will  not,  in  such  a  case, 
be  liable  upon  the  contract,  If  the  extent  of  the  authority  of  the  agent  is 
as  much  known  to  the  party  contracting  with  the  agent,  as  to  the  agent 
himself,  and  it  is  manifest  that  the  former  intended  to  rely  on  the  subse- 
quent ratification  of  the  contract  by  the  principal,  and  was  not  led  into 
the  contract  by  any  mistatement  or  misrepresentation  on  the  part  of  the 

(y)  Aldersoti,  B.,  Smout  v.  Ilberiff  10  M .  &  (a)  Eoit  India  Company  v.  ffenslet/,  1  E«p. 

W.  10;  and  «ee  ante  408.  111. 

(z)  KcAnedy  ▼.  Gimveia,  8  D.  &  B.503. 


422  PRINCIPAL   AND   AGENT. 

agent  respecting  his  power  and  authority  in  the  matter,  the  agent  will  not 
incur  any  personal  hability  upon  the  contract.  "  In  all  the  cases  it  will 
bo  fo^nd  tlmt  the  agent"  (where  be  has  been  held  liable  by  reason  of 
defective  authority)  has  either  been  guilty  of  some  fraud,  has  made  some 
statement  which  he  knew  to  be  false,  or  has  stated  as  true  what  he  did 
not  know  to  be  true,  omitting  at  the  same  time  to  give  such  information 
to  the  other  contracting  party  as  would  enable  him  equally  with  himself 
to  judge  as  to  the  authority  under  which  he  proposed  to  act."  {b)  '*  If 
at  the  time  of  the  contract  the  agent  were  to  declare  that  he  had  no  autho- 
rity, but  that  he  thought  bis  principal  would  ratify  the  act  as  for  his 
benefit ;  and  at  the  same  time  he  should  declare  that  he  only  acted  as 
expressiye  of  his  opinion  and  belief,  and  did  not  intend  to  bind  himself 
personally,  if  the  principal  should  not  ratify  it,  and  this  was  'fully  under- 
stood and  agreed  to  on  the  other  side ;  in  such  a  case,  there  would  not 
seem  to  be  any  legal  ground  upon  which,  in  case  of  a  non-ratification  by 
the  principal,  the  agent,  thus  acting  bond  fide^  could  be  held  personally 
responsible."  [p) 

Upon  this  principle,  as  well  as  upon  high  grounds  of  public  policy,  it 
has  been  established  that  the  law  will  raise  no  implied  promise  upon  which 
an  action  can  be  maintained  against  a  government  agent  or  officer  acting 
in  his  public  character  within  the  scope  of  his  employment.  Thus  the 
governor  of  a  fort,  or  of  a  colony,  is  not  personally  answerable  for  stores 
ordered  by  him  for  the  use  of  government,  {d)  neither  is  a  military  com- 
missary, {e)  nor  the  captain  of  a  troop,  liable  for  forage  supplied  to  the 
army  or  to  the  troop,  {f)  nor  for  provisions  furnished  to  the  men.  (^) 
The  first  Lord  of  die  Treasury  is  not  personally  answerable  for  the  ex- 
penses incurred  by  a  person  employed  in  raising  a  regiment  for  the  service 
of  government,  {h)  nor  is  the  Secretary  of  War  liable  to  a  retired  clerk  of 
the  War-office  for  his  retired  allowance,  although  such  allowance  was 
included  in  the  yearly  estimates  drawn  for  by  such  secretary,  and  received 
by  him  as  applicable  to  such  specific  allowance,  there  being  no  duty  from 
which  the  law  will  imply  a  promise  from  the  secretary,  who  is  the  agent 
and  officer  of  the  crown,  and  responsible  only  to  the  crown  for  the  due 
execution  of  the  trust  committed  to  him.  (0 

In  all  these  cases,  the  nature  and  extent  of  the  agent's  authority  are  as 

(&)  Aldenon,  B.,  10  M.  &  W.  10.  (0  Maedeath  v.  ffaldimand,  1  T.  B.  180. 

(c)  Slory't  Agency,  ch.  10,  s.  265 ;  4  Ad.  &  (/)  Rice  ▼.  ChtUe,  1  East,  579. 
B.,  v.  8.,  239,  n.  14   Law,  J.,  n.  8.,  (Q.  B.)  (^)  MyrtU  ▼.  Beaver,  id.  135. 

228.     SmoHt  V  Ilberif,  10  H.  &  W.  12.  (k)  Machealh  v.  HaJdimand,  1  T.  R.  180. 

(d)  Mcxhcaih  V.  Haldimahd,  1  T.  B.  180.  (i)  QidJey  v.  Lwrd  Palaienlon,  7  Mooie,  91. 
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much  known  to  the  party  with  whom  he  contracts  as  to  himself,  and  it  is 
ohvious  that  in  these  public  transactions  the  individual  credit  of  the  agent 
is  not  intended  to  be  pledged,  but  that  the  parties  who  contract  with  him 
rely  on  the  honour  and  good  faith  of  the  irresponsible  principal,  {k) 

Liability  of  the  agent  in  respect  ^  money  received  by  Aim  in  the  name 

of  his  PRINCIPAL. 

It  is  a  general  rule  of  law,  that  if  money  be  paid  to  a  known  agent  for 
the  use  of  his  principal,  an  action  for  money  had  and  received  cannot  be 
sustained  against  the  agent  if  it  appears  that  the  principal  has  the  least 
colour  of  right  to  the  money.  (/)  The  courts  will  not  try  the  right  of  the 
principal  in  an  action  against  the  agent 

An  action  was  brought  against  a  collector  to  recover  back  a  customary 
payment  for  tithes;  but  the  plaintiff  was  nonsuited  on  the  principle 
"  that  the  right  to  an  inheritance  shall  not  be  tried  in  an  action  for  money 
had  and  received  brought  against  the  receiver  or  collector,  (m) 

The  receiver  of  Lady  Windsor  having  demanded  and  received  a  quit 
rent  claimed  to  be  due  to  her,  an  action  was  brought  against  him  to 
recover  back  the  money,  on  the  ground  that  no  quit  rent  was  due ;  but 
it  was  held  that  the  action  ought  to  have  been  brought  against  Lady 
Windsor  herself  and  not  her  agent,  and  that  the  right  to  the  quit  rent  could 
not  be  determined  in  an  action  against  the  latter.  (;i)  In  these  cases,  too, 
the  known  agent  having  received  the  money  on  behalf  of  the  principal, 
and  for  his  use,  is  accountable  to  the  latter  for  it,  and  the  agent  could 
not,  in  an  action  brought  against  him  by  the  principal,  set  up  a  Jus 
tertii.  (o)  The  maxim  respondeat  superior,  therefore,  appUes,  and  the 
agent,  whether  he  has  paid  over  the  money,  or  whether  he  has  not,  is 
answerable  to  the  principal  alone,  (p) 

An  attorney,  being  employed  by  a  clergyman  to  collect  his  tithes  for 
him,  went  from  home,  leaving  his  clerk  at  the  office,  who,  being  autho- 
rized to  receive  payments  in  his  master^s  absence,  received  a  sum  of 
money  for  tithes,  and  signed  a  receipt  acknowledging  tbat  he  had  received 
for  his  master,  the  attorney,  9/.  ''  composition  for  tithes,  due  to  the  Bev. 
J.  S.,  the  clergyman,  at  Lady  Day."  The  attorney  became  bankrupt  and 
never  returned,  and  his  clerk  having  refused  to  pay  over  to  the  clergyman 

(k)  Sfiumt  T.  Ilhery,  10  M.  &  W.  11.  (o)  Dixon  v.  Hammond,  2  B.  &  Aid.  818. 

U)  Stapled  T.  Yewd,  BuU  N.  P.  188.  RoberU  ▼.  Ogilhy,  9  Pr.  2W.    Hardman  ▼. 

(m)  Stapi^Uld  v.  Hugh,  cited  4  Burr.  198C.  WxUeoci,  9  Bing.  382,  u. 

(«)  Sadler  v.  Evans.  4  Burr.  1986.    Green-  (p)  4  Burr.  1987. 
vard  V.  Hurd,  4  T.  &.  563. 
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the  9/.,  (which  he  had  not  paid  over  to  his  master  the  attorney*  or  to  his 
estate,)  the  clergyman  brought  an  action  against  him  to  recover  the 
money.  Bat  the  coort  held  that  the  action  coald  not  be  sustained,  inas- 
much as  the  clerk  had  received  the  money  as  the  agent  or  servant  of  the 
attorney,  and  was  bound  to  pay  it  over  to  him,  or  to  his  assignees.  (9) 

A  managing  owner  of  a  ship  employed  certain  agents  for  general  pur- 
poses, and  amongst  others  to  receive  and  pay  monies  on  account  of  the 
ship.  He  kept  a  general  account  with  them,  and  also  a  separate  account 
as  managing  owner,  of  the  ship's  disbursements  and  earnings,  and  the 
account  between  himself  and  his  co-owners.  In  order  to  obtain  the  freight 
earned  by  the  vessel  on  a  voyage  to  India  from  the  East  India  Company, 
it  was  necessary  that  a  receipt  signed  by  the  managing  owner,  and  by  one 
or  more  of  the  other  owners  also,  should  be  given  for  the  money  due ;  and 
upon  a  receipt  of  this  description,  signed  by  the  managing  owner  and  one 
of  the  other  owners,  the  agents  received  2,000/.  and  upwards  from  the 
East  India  Company,  which  was  placed  by  Ihe  agents  to  the  credit  of  the 
managing  owner  in  his  account  with  them.  This  managing  owner  died^ 
and  after  his  decease  an  action  was  brought  by  the  surviving  joint  owners 
of  the  ship  against  the  agents  to  recover  tram,  them  the  balance  appearing 
to  be  due  on  that  account  as  money  had  and  received  to  their  use.  But 
the  court  held,  that  although  the  concurrence  of  one  of  the  plaintiffii  as 
owners  was  necessary,  in  order  to  enable  the  agents  to  receive  the  money 
from  the  East  India  Company,  yet  that  it  was  received  by  the  defendants 
as  the  agents  of  the  managing  owner,  and  they  by  such  receipt  became 
accountable  to  him  for  it  during  his  Ufe,  and  to  his  executors  after  his 
decease ;  that  the  transaction  was  in  effect  the  same  as  if  the  plaintiffs 
and  the  managing  owner  had  received  the  money  and  it  had  been  then 
handed  over  to  the  managing  owner  who  had  then  placed  it  in  the  de- 
fendant's hands  on  his  own  account,  and  that  if  the  plaintiffs  had  been 
unwilling  to  trust  the  managing  owner  with  the  money,  they  should  have 
raised  a  separate  account  in  their  own  names  as  '^owners  of  the  ship" 
with  the  agents ;  and  then  the  money  would  have  been  received  by  them 
to  their  use,  and  the  agents  would  have  been  responsible  to  them  for  its 
application,  but  not  having  done  that,  they  could  not  treat  the  agents  as 
their  debtors,  (r) 

In  an  action  against  a  clerk  to  the  guardians  of  a  poor  law  union  for 

(q)  SdtUn  Y.  lUad,  8  Gampb.  889.  SUpkent  letU  9  Bing.  378 ;  2  M.  &  8c.  520,  •.  c    Hard- 

▼.  Badcoek,  8  B.  &  Ad.  854.     Ai  to  payment!  fnan  v.  WiUcock^  9  Bing.  408,  882,  n. 

by  the  agent  to  the  principal,  when  the  httter  is  (r)  Sinu  ▼.  BrilUdn,  4  B.  &  Ad.  875 ;  1  K. 

in  iiuolvent  dxcusiBtanoes,  see   WkUe  t.  Bart-  k  M.  594,  a.  c 
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money  had  and  reoeived  by  the  latter  for  the  use  of  the  plaintiff,  it  ap- 
peared that  the  latter  had  been  indicted  for  disobeying  an  order  of  sessions 
for  the  maintenance  of  a  bastardy  and  had  compromised  the  matter  and 
paid  to  the  clerk  a  certain  sum  on  account  of  costs  and  for  the  main- 
tenance of  the  child ;  that  the  order  of  sessions  had  subsequently  been 
found  to  be  defective  and  void,  and  that  the  plaintiff  had  thereupon 
brought  his  action  f^ainst  the  clerk  to  recover  the  money  he  had  paid 
him;  and  it  was  held  that  the  clerk  was  not  liable  to  refund  the 
amount,  (s) 

If  the  payment  to  the  agent  is  void  ab  initio^  so  that  the  money  never 
was  received  by  him  for  the  use  of  his  principal,  and  he  is  consequently  not 
accountable  to  the  latter  for  it,  he  is  bound  to  refund  the  amount,  if  he 
has  not  actually  paid  it  over  at  the  time  he  receives  notice  of  the  mistake. 
Thus,  if  money,  through  a  mistake  of  fact,  be  paid  to  an  agent,  and  placed 
by  him  to  the  account  of  his  principal,  but  not  paid  over,  an  action  lies 
against  him  for  the  recovery  of  the  money,  and  the  mere  passing  such 
money  in  account,  making  rests  without  any  new  credit  given,  fresh  bills 
accepted,  or  further  sum  advanced  to  the  principal  in  consequence  of  it,  is 
not  equivalent  to  a  payment  of  it  over. 

An  insurance  broker,  having  effected  a  policy  of  insurance  for  his  prin- 
cipals, subsequently  gave  notice  of  a  loss  to  the  underwriter,  who,  ima- 
gining the  loss  to  be  fair,  paid  to  the  broker  the  sum  of  2,100/.  as  due 
upon  the  policy.  The  broker  immediately  passed  the  whole  sum  in  account 
with  his  principals,  and  gave  credit  to  them  for  it  against  a  sum  of  8,000/., 
in  which  they  stood  indebted  to  him.  Shortly  afterwards  it  was  dis- 
covered that  the  loss  was  a  foul  loss,  and  it  was  held  that  the  broker  was 
bound  to  refund  the  money.  (/) 

A  bar  of  silver  having  been  forwarded  to  an  agent  to  sell,  the  latter  sold 
it  to  the  plaintiffs  at  a  price  proportioned  to  the  quantity  of  silver  in  the 
bar,  which  was  to  be  ascertained  by  the  assay  of  the  assay-master.  The 
bar  having  been  assayed,  the  plaintiffs  paid  the  defendant  88/.,  the  supposed 
value  of  the  silver,  according  to  the  assay-master  s  certificate,  and  the 
defendant  then  informed  his  principal  of  what  had  been  done,  and  credited 
him  in  his  account  with  the  amount.  Subsequently  it  was  discovered  that 
a  mistake  had  been  made  in  the  assay,  and  that  the  bar  contained  much 
less  silver  than  the  assay-master  had  certified,  whereupon  the  plaintiffs 
applied  to  the  defendant  for  a  return  of  the  money,  offering  to  return  him 
the  silver,  but  the  defendant  refused  on  the  ground  that  he  had  forwarded 

(«)  QoodaU  T.  Lovmdes,  6  Ad.  &  B.,  ir.  s.,  (t)  BuUer  t.  Harrison,  2  Cowp.  565.  Bithop 

464.  T.  £a^U,  10  Mod.  28. 
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his  account  to  his  principal,  in  which  he  had  credited  him  the  full  sum  ; 
it  was  held,  however,  that  as  the  money  had  not  been  actually  paid  over, 
the  defendant  was  bound  to  refund  it.  (f^) 

But  if  the  agent  has  bond  fide  handed  over  the  money  to  his  principal, 
or  settled  for  it  in  account  with  the  latter,  without  notice  not  to  do  so, 
he  cannot  be  called  on  to  pay  it  back  again.  The  mere  intermediate  hand 
is  not  responsible  unless  he  be  '*  caught  with  the  money  in  his  posses- 
sion." ijx) 

The  doctrine,  however,  that  the  receipt  of  the  agent  is  the  receipt  of  the 
principal  does  not  extend  to  the  case  of  a  wrong  doer,  and  if  an  agent  gets 
money  into  his  hands  by  his  own  illegal  act,  he  cannot  discharge  himself 
from  the  liability  by  paying  it  over  to  his  principal,  (y) 

K  gaoler,  with  the  sanction  of  the  justices,  let  a  room  in  the  prison  to 
a  prisoner  at  a  rent  of  a  guinea  a  week,  and  the  transaction  being  illegal, 
the  prisoner  subsequently  brought  an  action  against  the  gaoler  for  the 
recovery  of  the  weekly  sums  paid  to  him  ;  and  it  was  held  that  the  gaoler 
was  responsible  for  the  repayment  of  the  amount  he  had  received,  al- 
though he  had  paid  it  over  to  the  justices  at  the  quarter  sessions,  {z) 

An  attorney  brought  an  action  and  recovered  a  sum  of  money  on  the 
retainer  of  a  man  who  professed  to  act  under  a  power  of  attorney  from 
the  party  really  entitled,  but  which  power  of  attorney  was  forged  ;  and  an 
action  having  been  brought  against  the  attorney  for  the  recovery  of  this 
money,  it  was  held  that  the  fact  of  his  having  paid  it  over  to  his  false 
employer  constituted  no  answer  to  the  action,  (a) 

If  an  agent  obtains  money  in  the  name  of  his  principal  by  fraud,  ex- 
tortion, or  deceit,  if  he  detains  goods  which  he  has  no  right  to  detain, 
and  compels  the  owner  to  pay  him  money  as  the  price  of  their  restitution, 
he  cannot  shelter  himself  from  responsibility  on  the  ground  that  he  is  an 
ageiit  "  A  payment  to  A.,  expressly  as  the  agent  of  B.,  for  the  purpose 
of  redeeming  of  goods  wrongAilly  detained  by  B.,  and  a  receipt  by  A.  ex- 
pressly for  B.,"  will  still  give  "  a  right  of  action  against  A.  for  money  had 
and  received."  (J) 

A  sheriff  having,  in  obedience  to  a  writ  from  the  Court  of  Exchequer, 
issued  his  warrant  to  his  bailiff  requiring  the  latter  to  levy  certain  small 

(«)  Cox  T.  PretUiee,  8  M.  &  S.  844.  898,  n.    Clark  ▼.  Johnson,  8  Bing.  424. 

(x)   Hor^aU  t.  HandUy,  2   Moore,  5;  8  {z)  MiUer  y,  Aru,18e\w.N.  ?.  90 {n). 

Taunt.  136,  a.  c     }^hiie  v,  BartieU,  9  Bing.  (a)  Itobson  ▼.  ^aton,  1  T.  R.  62;  Jloffen  t. 

878.    Caes  V.  Wriffht,  4  Taunt.  198.     Tope  v.  KeUy,  2  Campb.  122. 

Hochin,  7  B.  &  C.  111.     Whitbrtad  y.  Brooii-  (6)  Per  Gur.    Smith  t.  Simp,  12  M.  &  W. 

bant,  1  Gowp.  69.  588.     Wah^idd  ▼.  Newbon,  6  Ad.  &  B.,  v.  6., 

(y)  Townton  t.  WiUon,  1  Campb.  896 ;  Anon.  280.    ABkjnoU  v.  Wainwrigkt,  2  ib.  887. 
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sums  of  money  on  a  parish,  the  bailiff  illegally  oompelled  one  of  the 
inhabitants,  under  a  threat  of  distraining  his  goods,  to  pay  him  the  whole 
amount,  and  the  latter  having  brought  an  action  against  him  for  the 
extortion,  it  was  held  that  the  fact  of  the  bailiff's  having,  before  the  com- 
mencement  of  the  action,  paid  over  the  entire  sum  to  the  sheriff,  and  the 
sheriff  to  the  exchequer,  constituted  no  defence  to  the  action,  (c) 

If  a  party  acts  as  the  agent  of  an  executor  de  son  tort  in  collecting  the 
assets,  and  knows  at  the  time  that  his  principal  is  not  the  legal  personal 
representative,  he  is  himself  liable  as  executor  de  son  tort,  and  responsible 
for  the  money  he  has  received,  although  he  may  have  duly  accounted  with 
his  principal,  and  paid  over  to  the  latter  all  the  money  he  has  collected. 
He  can  only  discharge  himself  by  paying  the  amount  to  the  legal  personal 
representative,  (d) 

If  an  agent  sells  goods  with  a  full  knowledge  that  he  has  no  right  to 
sell,  and  conceals  that  fact  from  the  buyer,  he  is  liable  to  the  latter  in  a 
special  action  on  the  case  in  assumpsit  for  the  deceit,  although  before 
action  brought  he  has  paid  over  the  price,  {e)  So  if  he  misleads  the 
plaintiff  by  giving  him  to  understand  that  he  has  not  paid  over  the  money, 
and  thereby  induces  the  plaintiff  to  sue  him  for  its  recovery,  he  is  then 
precluded  from  insisting  on  the  defence  of  payment  over.  (/) 

If  a  person  receives  a  deposit  of  a  sum  of  money  in  the  character  of  a 
stakeholder,  he  is  personally  liable  if  he  pays  over  the  money  before  the 
condition  on  which  it  was  to  become  due  is  performed,  except  when  the 
money  has  been  illegally  deposited  in  his  hands,  when  he  is  bound  to 
return  it  on  demand,  (y)  An  auctioneer  who  has  received  a  deposit  on  the 
sale  of  an  estate,  holds  the  money  as  a  mere  stakeholder;  (A)  and  it  is 
consequently  his  duty  not  to  part  with  the  deposit  until  the  sale  is  com- 
pleted, and  until  it  appears  by  the  event  to  whom  it  properly  belongs,  (t) 
If,  therefore,  he  pays  over  the  money,  and  a  defect  of  title  is  subsequently 
discovered,  which  prevents  the  purchase,  he  will  be  liable  in  an  action  for 
money  had  and  received,  although  he  had  no  express  notice  to  retain  the 
money  in  his  hands  to  abide  the  event,  (k) 

In  the  above  cases  it  must  be  observed,  that  the  party  recovering 
the  money  from  the  agent  is  the  person  who  actually  paid  it  into  his 
hands.    The  mere  circumstance  of  money  having  been  paid  by  a  prin- 


(e)  Snowdon  ▼.  Davis,  1  Taunt.  859.    LoveU  Taunt.  816. 

▼.  Simpam,  3  Bsp.  153.  (y)  Hattdow  ▼.  Jaehon^  8  B.  &  C.  221. 

(rf)  Sharland  ▼.  MUdcm,  10  Jur.  771.  (A)  B%rrougk  v.  Skinner,  5  Burr.  2639. 

(«)  Peto  T.  Bladet,  5  Taunt.  657.  W  W.  Bdwardt  ▼.  Hoddina,  5  Taunt  816. 

(/)  Dompier,  J.,  Edwardt  ▼.  Htdding,  5  (*)  Cfray  t.  Guttmdgt,  1  M.  &  R.  614. 
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cipal  to  his  agent,  with  directions  to  pay  it  to  a  third  person,  imposes 
no  liability  upon  the  agent  to  suoh  third  person,  nnless  there  is  an 
express  or  implied  assent  on  the  part  of  the  agent  to  pay  the  money 
according  to  the  directions  he  has  reoeiyed.  The  mere  receipt  of  the 
money  by  the  agent  is  no  evidence  of  an  implied  assent  to  apply  it 
to  the  purposes  for  which  it  was  professedly  remitted  to  him.  He 
holds  the  money  for  the  use  of  the  remitter :  the  privity  of  contract  is 
between  him  and  his  principal,  and  not  between  the  agent  and  sach  third 
party,  until  by  some  act  done,  or  by  some  engagement  entered  into  with 
the  person  who  is  the  object  of  the  remittance,  the  agent  has  consented  to 
appropriate  the  money  to  his  use.(/) 

Liability  of  the  Agent  to  the  Principal. — ^If  the  agent  is  guilty  of  any 
negligence,  misconduct,  or  breach  of  faith,  in  the  conduct  and  management 
of  the  business  entrusted  to  him  by  the  principal,  he  of  coarse  subjects 
himself  to  an  action  for  damages  at  the  suit  of  the  latter,  (m)  But  the 
principal  cannot  convert  his  own  agent  into  a  principal,  and  sue  him  as 
such.(n) 

il)  WiUiawM  T.  Everett,  14  But,  597.  ▼.  ^tfwmardk,  10  Jnr.  759. 

(m)  Boorman  v.  Bmwi^  3  Ad.  &  B.  ir.  8. 525.  (n)  WhalUy  ▼.  Daviton,  10  Jur.  573. 

ito/^A  T.  il6NfiMm,  6  M.  &  W.  670.   Munden 
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SECTION  I. 

OF  THE   CONTRACT  OF   SURETYSHIP  AND   ITS  ATTENDANT  LIABILITtES 

AS   REGARDS  THIRD  PARTIES. 

Nature  of  the  contract. — ^The  contract,  or  undertaking  of  a  surety,  is  a 
contract  by  one  person  to  be  answerable  for  the  payment  of  some  debt^  or 
the  performance  of  some  act,  or  duty,  in  case  of  the  failure  of  another  per- 
son, who  is  himself  primarily  responsible  for  the  payment  of  such  debt,  or 
the  performance  of  the  act  covenanted,  or  agreed  to  be  done. 

To  the  contract  and  engagement  of  suretyship  it  is  essential  that  there 
be  a  principal  or  third  party  primarily  liable,  for  there  can  be  no  acces- 
sary without  a  principal ;  (a)  if,  therefore,  no  contract  has  been  entered 

(a)  L'obligation  d'un  fid^jusseur  n'est  autre  Tobligation  du  debiteur  principal.  Poihier,  (Ob- 
choM  qu'un  simple  acoessoire  a  I'obligation  dn  LIOATIOHS,)  No.  446,  449.  Instit.  lib.  3,  tit  21, 
debiteur  principal,  hiquelle  a  pour  cause  c^elle  de      S  5. 
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into  with  the  third  party  on  whose  account  the  covenantor  or  promisor 
professes  to  act  as  surety,  no  liability  attaches  to  the  latter,  as  he  cannot 
be  made  primarily  liable  upon  a  contract  by  which  he  has  expressly  im- 
posed upon  himself  only  a  secondary  liability  as  surety. 

From  the  terms  and  language  of  a  contract,  a  doubt  often  arises  as  to  whe- 
ther the  contract  is  the  contract  of  a  surety  coming  in  aid  only  of  a  principal 
debtor  or  contractor,  and  undertaking  a  secondary  liability  upon  the  deiault 
uf  the  principal,  or  whether  it  is  the  contract  of  a  principal  and  sole  con- 
tracting party  stipulating  for  some  benefit  or  advantage  for  a  third  party, 
who  is  not  bound  by  the  contract,  and  on  whom  no  liability  whatever 
attaches.  When  a  man  wishing  to  procure  credit  for  his  friend,  writes  a 
letter  to  a  shopkeeper,  requesting  him  to  supply  such  friend  with  goods, 
saying,  "  If  he  does  not  pay  you  /  will,"  the  undertaking  is  the  under- 
taking of  a  surety.  If  he  says,  "  '  I  will  be  answerable,'  or  *  I  will  see 
you  paid,'  the  expressions  are  equivocal,  and  then  we  ought  to  look  at  the 
surrounding  circumstances,  to  see  what  the  contract  really  was.*'  {b)  If 
upon  examination  of  those  circumstances  it  should  appear  that  the  party 
to  whom  the  goods  have  been  furnished  has  been  treated  as  the  debtor 
and  principal  contracting  party,  if  the  credit  has  been  given  to  him  in  the 
tradesman's  books,  and  he  has  been  applied  to  for  payment,  then  the  pro- 
misor can  only  be  made  liable  as  a  surety  in  default  of  such  debtor  and 
principal  contracting  party. 

Authentication  of  the  contract, — ^According  to  the  Roman  civil  law,  the 
engagement  of  a  surety  could  only  be  contracted  by  stipulation.  By 
our  own  common  law  it  might  be  contracted  orally,  but  the  legislature  has 
thought  fit  to  require  the  engagement  to  be  authenticated  by  writing;  and 
it  has  been  enacted,  as  previously  mentioned,  by  the  fourth  section  of  the 
Statute  of  Frauds,  that  no  action  shall  be  brought  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person,  unless  the  agreement 'upon  which  such 
action  shall  be  brought,  or  some  memorandum,  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  by  him  lawfully  authorized.  The  written  memorandum 
must  disclose  either  in  express  terms,  or  by  necessary  implication,  the 
consideration  or  inducement  for  the  making  of  the  promise,  as  well  as  the 
promise  itself  (e?) 

Construction  of  the  contract. — Extent  and  duration  of  the  liability  of 

(h)  Bayley,  B.,  ante,  100,  101,  147.  Browne,  15  Law,  J.,  N.a.  (Q.B.}  28. 

(c)    Ante,    95,    106—118.      WiUingUm,  t. 
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the  surely. — If  the  surety  has  hound  himself  hy  a  penal  obligation  under 
seal  for  the  performance  of  some  contract,  act,  or  duty,  hy  his  principal,  the 
condition  of  the  obligation  is  always  restrained  by  the  recitals ;  and  where 
the  time  for  which  the  surety  is  to  be  bound  is  marked  out  in  the  recitals, 
it  cannot  afterwards  be  extended  by  any  general  words. (</)  If  the  recital 
sets  forth  the  appointment  of  the  party,  on  whose  behalf  the  surety  con- 
sents to  become  bound,  to  some  office  or  employment,  and  the  condition 
of  the  bond  is  for  the  good  conduct  and  faithful  service  of  the  party  in  such 
office  or  employment,  the  liability  of  the  surety  will  be  coextensive  with 
the  duration  of  the  office ;  if  the  office  is  an  annual  office,  the  liability 
will  not  extend  beyond  the  current  year  of  office  ;  if  it  is  a  fixed  and  per- 
manent employment  for  the  life  of  such  party,  the  liability  of  the  surety 
will  continue  during  the  whole  of  the  life  of  the  latter ;  if  on  the  other 
hand  the  duration  is  uncertain,  if  it  is  holden  at  the  will  of  the  em- 
ployer, or  durante  bene  placUOy  the  liability  will  be  as  indefinite  and 
uncertain  as  the  time  of  the  employment.  Moreover,  if  a  bond  be  given 
to  secure  the  faithful  services  of  the  principal  in  one  office  or  employment, 
it  will  not  extend  to  a  different  office  or  employment ;  and  a  surety  who 
becomes  responsible  for  the  good  conduct  of  his  principal  as  a  clerk,  will 
not  be  bound  for  him  if  he  is  afterwards  employed  as  '"  a  manager."  (e) 

In  an  action  upon  a  bond  given  by  a  surety  to  the  post-master-general, 
to  secure  the  faithful  service  of  a  deputy-post  master,  it  appeared  by  the 
recitals  of  the  bond,  that  the  post-master  general  had  deputed  Jenkins  to 
be  deputy-post-master  "  for  the  term  of  six  months  foUowiug,"  and  the 
condition  was,  that  Jenkins  should,  during  all  the  time  he  continued 
deputy-post-master,  faithfully  and  diligently  perform  and  execute  the 
duties  of  the  office,  and  observe  all  such  orders  and  instructions  as  the 
plaintiff,  the  post-master-general,  should  from  time  to  time  give  or  send 
to  him ;  and  it  was  held,  that  the  words  of  the  condition,  "  during  all  the 
time  that  he  should  continue  deputy-post-master,"  were  cut  down  and 
restricted  by  the  words  of  the  recital,  which  stated,  that  Jenkins  had  been 
appointed  "  to  execute  the  said  office  for  the  term  of  six  months  next  fol- 
lowing;" and  as  it  appeared  from  the  record  that  the  action  had  been 
brought  against  the  defendant,  the  surety,  in  respect  of  a  defalcation  by 
the  deputy  after  the  expiration  of  the  said  six  months,  the  court  ruled 
that  the  plaintiff  was  not  entitled  to  recover.(/)  "  And  Twysden,  J.  cited 
a  case  between  Horton  and  Day^  where  in  an  obligation  it  was  recited,  that 

{d)  Ellenbonmgh,  G.  J.,  Saoitom  ▼.  Bdl,  2      276. 
Campb.  39.  (/)  Lord  Arlington  t.  Meyricl-e,  2  Wms. ; 

(e)  Andertim  t.  ThomUm,  8  Ad.  &  £.,  n.  8.,      Saond.  411,  a. 
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a  sheriff  had  appointed  the  defendant  bailiff  of  a  hundred  within  his 
county,  and  the  condition  of  the  obligation  was^  that  the  defendant  should 
'  duly  execute  all  warrants  to  him  directed ;'  and  it  was  adjudged  that  the 
words  '  all  warrants '  should  be  intended  to  be  only  all  warrants  which 
were  directed  to  the  defendant  as  bailiff  of  the  said  hundred,  and  not  other 
warrants.(^)  And  so  here  the  words,  '  during  all  the  time/  shall  be 
intended  but  only  during  the  said  six  months  recited  in  the  con« 
dition."  (h) 

So  again,  where  the  obligation  recited  the  appointment  of  a  collector  to 
collect  certain  revenues  from  time  to  time  for  twelve  months,  and  the  con- 
dition was,  that  he  should,  from  time  to  time,  and  at  all  times  thereafter 
during  the  continuance  of  such  his  employment,  use  due  diligence  in  col- 
lecting and  receiving  all  rents  and  sums  of  money  which  should  annually 
grow  due,  and  truly  pay  and  account  for  the  same,  it  was  held,  that  the 
obligation  was  confined  to  the  period  of  twelve  months  mentioned  in  the 
recital,  (i)  And  although  the  recital  of  a  bond,  setting  forth  the  ap- 
pointment of  the  principal  to  a  certain  office  or  employment,  does  not  state 
the  nature  or  duration  of  the  office,  or  in  any  way  limit  the  period  of  the 
service,  for  the  honest  and  faithful  performance  of  which  the  surety  binds 
himself ;  yet  if  the  office  is  in  point  of  fact  an  annual  office,  and  there  is  a 
fresh  deputation  and  appointment  each  year,  the  surety  is  only  answerable 
for  the  execution  of  the  duty  for  the  current  year.  The  consequence  of 
giving  to  the  condition  a  more  enlarged  construction  would  prolong  the 
responsibility  of  the  surety  to  an  indefinite  period,  and  probably  for  the 
whole  life  of  the  party  for  whom  he  has  consented  to  become  bound, 
whatever  may  have  been  the  misconduct  of  the  latter ;  and  as  there  are  no 
means  at  common  law  by  which  the  surety  can  redeem  himself  from  this 
interminable  liability,  the  courts  have  wisely  narrowed  the  construction  of 
the  condition  to  the  actual  term  of  the  office  or  employment  mentioned  in 
the  recital.  "  I  do  not  mean  to  say,"  observes  Bayley,  J.,  **  that  a  bond 
conditioned  for  a  longer  period  would  be  absolutely  void ;  but  merely  that 
there  ought  to  be  very  strong  words  to  show  that  clearly  to  be  the  inten- 
tion." "  A  responsibility  beyond  the  current  year/'  further  observes 
Lord  EUenborough,  "  would  be  of  so  grievous  and  burdensome  a  nature 
to  the  surety,  that  it  requires  to  be  established  by  clear  and  certain 
words."  {k) 

(g)  See  this  case  reported  Al.  10;  Sty.  18;  Saund.  411,  a. 

and  The  African  Company  v.  Maton,  cited  1  (i)  Liverpool  WiaUr  Works  Company  v.  At- 

Str.  227.  kin$on,  6  East.  512. 

{fi)  Lord  Arlington  v.  Meyrkkt,   2  Wms.  {k)  2  B.  ft  Aid.  489 ;  2  M.  &  S.  370. 
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It  has  accordingly  been  holden^  that  where  the  recital  of  a  bond  states 
that  the  principal  "  has  been  for  some  time  past  and  still  is  collector  of 
taxes  "  for  a  certain  district,  and  the  bond  is  conditioned  for  the  due  pay- 
ment by  him  "  at  all  times  thereafter  "  to  the  receiver-general  of  taxes,  of  all 
sums  of  money  that  he  should  &om  time  to  time  collect  and  receive  from  the 
inhabitants ;  and  it  appears  that  such  collector  is  appointed  for  one  year, 
and  so  on  from  year  to  year,  his  surety  upon  the  bond  is  only  answerable 
for  him  during  the  continuance  of  the  single  appointment  under  which  ho 
is  acting  at  the  time  of  the  execution  of  the  bond,  and  cannot  be  made 
liable  for  his  defalcations  on  bis  appointment  in  the  ensuing  year.  (/) 

But  if  the  surety  by  express  words  plainly  manifests  an  intention  to  be 
bound  for  the  faithful  service,  and  good  conduct  of  the  party,  not  only  for 
the  current  year  of  office,  but  for  all  succeeding  years  under  any  fresh 
appointment,  the  obligation  will  of  course  continue  in  force  as  long  as 
the  obligee  may  think  fit  to  continue  the  employment.  Thus  where  a 
bond  reciting  the  appointment  of  the  principal  to  an  office  was  conditioned 
for  the  due  fulfilment  by  him  of  the  duties  thereof,  "  during  such  time  as 
he  shall  continue  in  the  said  office,  whether  by  virtue  of  his  said  appoint- 
ment, or  of  any  re-appointment  thereto,"  it  was  holden  that  the  obligation 
was  not  confined  to  the  current  year  of  office,  but  extended  to  all  subse- 
quent years,  during  which  the  party  was  continually  reappointed,  (m)  And 
the  surety  may,  by  the  terms  of  an  express  contract  under  seal,  render 
himself  responsible  for  past,  present,  and  future  receipts  and  payments, 
and  preceding  debts  and  defaults,  as  well  as  those  that  are  to  come,  pro- 
vided the  intention  of  the  parties  to  that  effect  be  expressed  with  a  preci- 
sion not  to  be  mistaken,  {n)  And  if  the  duration  of  the  office  or  em- 
ployment to  which  the  party  is  stated  to  have  been  appointed  is  indefinite 
and  uncertain ;  if  it  is  holden,  or  continues^  durante  bene  placito,  and 
there  is  nothing  in  the  language  of  the  recital  or  of  the  condition  directly 
or  indirectly  limiting  the  period  of  liability,  the  extent  and  duration  of 
the  obligation  of  the  surety  are  then  as  indefinite  and  uncertain  as  the 
period  of  employment,  and  will  continue  as  long  as  the  employment 
lasts,  though  it  should  be  for  the  whole  life  of  the  principal  or  party 
employed.(<^) 

The  civil  and  continental  law  enables  the  surety,  when  no  time  at  all 

(/)  WwrdtM  qf  SL  Saviour  i  ▼.  Botiock,  2  the  fiict,  ib.  107;  Best,  G.  J. 
N.  K.  (5  B.  &  P.)  180.    Bauell  v.  Long,  2  M.  (m)  Augen  y.  Keen,  1  H.  &  W.  390. 

ft  8.  868.    Peppin  ▼.  Cooper,  2  B.  ft  Aid.  481.  (n)  Saunders  y.  Tat/lor,  9  B.  &  0.  35,  41. 

Leadley  y.  Evans,  9  Moore,  102.    The  offices  of  (o)  Curling  y.  Chalklin,  8  M.  &  S.  509,  511. 

churchwardens  and  oyeneen  are  annual  by  sta-  M^Oahey  y.  Alston,  1  M.  &  W.  386. 
tute,  and  the  courts  wfll  take  judicial  notice  of 
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18  marked  out  by  the  oontract  for  the  termination  of  hie  liability,  to  release 
himself  by  process  of  law  after  the  lapse  of  "  a  considerable  period"  from 
the  time  of  the  making  of  the  contract.  "  Although,"  observes  Pothier, 
**  there  is  no  clause  in  the  contract  by  wliich  the  principal  debtor  has 
undertaken  to  discharge  the  surety  from  his  engagements,  yet,  after  his 
liability  has  continued  a  long  time,  (diu,)  he  is  entitled  to  demand  a 
release."  Some  jurists  have  fixed  the  period  at  three,  and  some  at  ten 
years ;  but ''  nothing  certain  can  be  laid  down  in  this  respect.  Each  case 
must  depend  upon  its  own  particular  circumstances,  and  the  period  of 
release  must  be  left  to  the  discretion  of  the  judge."  If,  on  the  other  hand, 
the  time  for  which  the  surety  is  to  remain  bound  is  expressly  specified,  or 
appears  by  necessary  intendment  from  the  terms  of  the  contract,  then  the 
surety  has  no  means  of  accelerating  the  period  of  release  by  his  own  act. 
"  Where  the  contract  between  the  surety  and  the  principal  debtor  specifies 
the  time  for  which  the  surety  is  to  be  bound,  the  latter  cannot,  during  the 
term,  demand  that  the  principal  debtor  shall  release  him  from  his  obliga- 
tions ;  for  as  he  knew,  or  ought  to  have  known,  the  nature  of  the  contract 
to  which  he  had  acceded,  he  ought  to  have  been  prepared  for  the  con- 
tinuance of  the  obligation  during  the  whole  of  the  appointed  time.  There- 
fore, the  person  who  has  become  surety  for  a  trustee  for  the  due  execution 
of  his  trust  cannot  demand  to  be  released  from  his  engagement  so  long  as 
the  trust  lasts."  (p) 

In  our  own  law,  the  surety  has  no  means  under  any  circumstances  of 
citing  the  other  parties  to  the  contract  before  a  legal  tribunal  to  show 
cause  (as  it  were)  why  he  should  not  be  discharged  upon  certain  terms, 
and  with  certain  restrictions,  &om  the  liability  he  has  voluntarily  imposed 
upon  himself,  and  the  courts,  therefore,  in  all  cases  construe  doubtful 
contracts  of  suretyship  (when  they  are  under  seal  and  the  surety  has  no 
power  of  revoking  them)  in  favour  of  the  surety  so  as  to  narrow  rather 
than  enlarge  the  liability. 

Thus,  where  the  condition  of  a  bond  was  that  a  clerk  should  account 
for  and  pay  over  to  the  obligee,  his  executors  or  administrators,  all 
monies,  bills,  &c.,  which  he  should  receive  in  the  course  of  his  employ- 
ment as  clerk  to  the  obligee,  and  the  action  was  brought  by  the  executors 
of  the  latter,  and  the  breach  assigned  was  the  non-payment  of  money 
received  by  the  clerk  after  the  death  of  the  obligee  in  the  course  of  an 
employment  by  the  executors,  who  were  carrying  on  the  obligee's  business 
for  the  benefit  of  his  estate  ;  it  was  held  that  the  liability  of  the  surety 

(/>)  Pothier,  (Oblioatiohs,)  No.  442,  443. 
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ceased  with  the  death  of  the  obligee,  and  could  not  be  extended  to  the 
new  contract  subsequently  entered  into  by  the  executors  with  the 
clerk,  (g) 

An  action  having  been  brought  by  the  plaintiff  against  the  defendant, 
upon  a  bond  given  by  the  latter  as  a  surety  for  the  honesty  of  a  clerk 
in  the  plaintiff^s  employ,  it  appeared  that  the  condition  of  the  bond  was 
that  the  clerk  should,  during  the  time  he  continued  in  the  service  of  the 
plaintiff,  faithfully  account  for  and  pay  over  all  monies  which  he  should 
receive  belonging  to  the  plaintiff  into  his  the  plaintiff's  hands,  and  the 
breach  assigned  was  the  non-payment  by  the  clerk  of  147/.  ISs.,  which  he 
had  received  on  account  of  the  plaintiff  and  hut  partner,  and  it  was  held 
that  the  defendant  could  not  be  bound  beyond  the  scope  of  his  engage- 
ment, which  was  to  be  answerable  for  the  fidelity  of  the  clerk  to  the 
plaintiff  only ;  that  the  condition  was  confined  expressly  to  the  plaintiff, 
whilst  the  breach  assigned  was  for  non  payment  of  money  to  the  plaintiff 
and  hiit  partner,  which  breach  was  not  within  the  condition^  and  judg- 
ment therefore  was  given  for  the  defendant,  (r) 

Bondft  and  guarantees  to  firms  in  partnership, — If  a  bond  be  given 
to  secure  the  faithful  services  of  a  clerk  to  a  firm  in  partnership,  or  the 
repayment  of  advances  to  the  firm,  and  any  change  takes  place  in  the 
constitution  of  the  co-partnership,  either  by  the  death  or  retirement  of  the 
existing  partners,  or  the  accession  of  new  partners  to  the  firm,  the  con- 
tract of  suretyship  is  at  an  end,  unless  it  plainly  appears  from  the  terms 
and  language  of  the  contract  to  have  been  the  intention  of  the  contracting 
parties  that  the  security  should  be  a  continuing  security,  and  should  re- 
main in  force  throughout  all  changes  in  the  co-partnership.  («) 

A  bond  was  given  by  a  surety  to  the  several  partners  of  a  banking 
honse  nominatim  to  secure  the  repayment  to  them  *'  or  either  of  them"  of 
advances  to  be  made  "by  them"  from  time  to  time  to  one  Benjamin 
Blyth.  Walwyn,  one  of  the  partners  and  obligees,  died,  and  the  surviving 
partners  brought  an  action  against  the  surety  in  respect  of  monies  ad- 
vanced by  them  to  Blyth  after  the  death  of  Walwyn ;  but  the  court  held 
that  the  contract  was  determined  by  the  death  of  the  latter,  and  that  the 
liability  of  the  surety  could  not  be  extended  so  as  to  cover  and  protect 
the  subsequent  advances.  "  The  court  will,  no  doubt,"  observes  Lord 
EUenborough,  "  construe  the  words  of  the  obligation  according  to  the 

{q\  Barker  v.  Parker,  1  T.  B.  287,  296.  (*)  Ante, p.  280, 287.     Chaptuany.  Becking* 

(r)   Wright  v.  Rutsel,  3   Wil».  630;   2  Bl.  ton,  3  Ad.  &K.,  n.  h.,  703;  8  G.  &  D.  38,  8.c. 

rep.  934,  s  c.    Lord  Arlington  ▼.  Merricke,  2  Jitllairt  v.  Ebsvorth,  3Campb.  52. 

Wms.  Saund.414. 
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intent  of  the  parties  to  be  collected  from  them,  but  the  qnestion  is  what 
that  intent  was  ?  The  defendant  s  obligation  is  to  pay  all  sums  due  to 
them  on  account  of  their  advances  to  Blyth.  Now  who  are  them  but 
the  persons  before  named,  amongst  whom  is  James  Walwyn,  who  then 
constituted  the  banking-house,  and  with  whom  the  defendant  contracted. 
The  words  will  admit  of  no  other  meaning.  And  indeed  with  respect  to 
any  intent  which  parties  entering  into  contracts  of  this  nature  may  be 
supposed  to  have,  it  may  make  a  very  material  difference  in  the  view  of 
the  obligor  as  to  the  persons  constituting  the  house  at  the  time  of  liis 
entering  into  the  obligation,  and  by  whom  the  advances  are  to  be  made 
to  the  party  for  whom  he  is  surety ;  for  a  man  may  very  well  agree  to 
make  good  such  advances,  knowing  that  one  of  the  partners  on  whose 
prudence  he  relies  will  not  advance  money  imprudently.  The  character, 
therefore,  of  the  several  partners  may  form  a  material  ingredient  in  the 
judgment  of  the  obligor  when  entering  into  the  engagement  of  surety- 
ship." {/) 

This  principle  of  construction,  narrowing  the  liability  of  the  surety, 
applies  with  still  greater  force  in  the  case  of  bonds  conditioned  for  the 
repayment  of  advances  to  be  made  to  a  firm  in  partnership.  A  surety 
may  consent  to  be  responsible  for  the  joint  debts  of  a  father  and  son  in 
partnership,  relying  on  the  property  and  intelligence  or  character  and  in- 
tegrity of  the  father,  but  may  not  be  willing,  and  may  never  have  intended 
to  remain  responsible  for  the  debts  of  the  son  alone  after  the  deaUi  or 
retirement  of  the  father;  if,  therefore,  such  an  intention  exists  on  the 
part  of  the  surety,  it  must  expressly  appear  upon  the  face  of  the  instru- 
ment 

Thus,  where  an  action  was  brought  upon  a  joint  and  several  bond, 
whereby  John  and  Thomas  Cooke  as  principals,  (described  as  "  bankers 
at  Sunderland,  carrying  on  business  under  the  firm  of  Cooke  and  Co.,") 
and  the  defendant  as  surety,  became  bound  to  the  plaintiffs  for  Uie  re- 
payment of  advances,  to  be  made  by  them  to  the  said  John  and  Thomas 
Cooke,  *'  or  either  of  them,"  and  Thomas  Cooke  died,  and  after  his  death 
advances  were  made  to  John  Cooke,  the  survivor;  it  was  held  that  the 
liability  of  the  defendant  as  surety  extended  only  to  the  advances  made 
''  to  either  of"  the  Cookes  during  their  joint  lives,  and  during  the  con- 
tinuance of  their  partnership  as  bankers*  *'  In  order  to  carry  the  bond 
fiirther,  or  extend  its  terms  as  against  the  surety,"  observes  Gifford,  C.  J., 
"  it  ought  most  expressly  to  appear  upon  the  face  of  the  instrument  that 

{t)  Slrangi  v.  Lcc,  3  East.  489.     Wetton  v.  Barton,  i  Taunt.  673.     Bodtuham  v.  Purcfuu, 
2  B  &  Aid.  au. 
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he  intended  to  render  himself  aooountable  for  advances  made  to  the  sur- 
vivor. Without  the  introduction  of  language  clearly  importing  this 
extended  liability,  I  think  that  the  words  or  "  either  of  them "  must  be 
confined  to  the  acts  of  either  of  the  Cookes  during  the  existence  of  the 
co-partnership,  and  could  have  no  e£fect  after  that  period."  (u) 

So  if  the  liability  of  the  surety  is  intended  to  continue  after  the  retire- 
ment as  well  as  the  death  of  one  of  several  persons  in  partnership,  such 
intention  must  be  manifested  with  a  precision  not  to  be  mistaken. 

A  bond  entered  into  by  Robert  Baldwin,  Richard  Cradock,  and  William 
Joy,  as  principals,  and  by  the  defendant,  as  surety,  recited  that  Baldwin, 
Cradock,  and  Joy  had  been  appointed  by  the  obligees,  their  agents,  for 
the  sale  of  books  printed  by  them,  and  the  condition  was  that  Baldwin, 
Cradock,  and  Joy,  ''  and  the  survivors  and  survivor  of  them,  and  such 
other  person  or  persons  as  should  or  might,  at  any  other  time  or  times 
thereafter,  in  partnership  with  them  or  any  or  either  of  them,"  act  as  agent 
for  the  obligees  for  the  sale  of  books  as  aforesaid,  truly  account  to  the 
obligees  for  all  books  received  by  them,  &c.,  &c.  About  six  years  after 
the  execution  of  this  bond  Joy  retired,  and  after  his  retirement,  books 
were  received  by  the  continuing  partners  which  were  not  truly  accounted 
for,  and  an  action  was  consequently  brought  against  the  surety  upon  the 
bond  in  respect  of  such  default  by  the  principals ;  but  it  was  held,  that 
by  the  retirement  of  Joy  from  the  partnership,  the  surety  was  discharged 
from  all  further  liability,  inasmuch  as  the  words  of  the  obligation  only 
provided  for  two  contingencies^ — the  death  of  a  partner,  and  the  introduc- 
tion of  a  new  partner, — and  did  not  meet  the  case  of  the  retirement  of  one 
of  them,  which  was  a  contingency  substantially  difierent  firom  the  other 
two.  If  the  bond  had  been  conditioned  for  the  performance  of  the  en- 
gagement by  Baldwin,  Cradock,  and  Joy,  *'  or  any  or  either  of  them,  or 
the  survivors  or  survivor,  of  any,  or  either  of  them,  that,"  it  was  observed, 
"  would  have  met  the  case  of  one  or  more  of  these  persons  quitting  the 
partnership,  and  have  had  the  efiect  of  continuing  the  liability  after  their 
withdrawal."  (j?) 

The  same  rule  and  principle  of  interpretation  prevails  in  the  case  of 
guarantees  by  simple  contract.  If  a  man  undertakes  by  a  simple  note  of 
hand  to  be  responsible  for  the  repayment  of  money  advanced,  or  the 
payment  of  goods  supplied  to  the  firm,  and  one  of  the  partners  dies,  or 

(«)  Simaon  ▼.  Cooke,  8  Moore,  605  ;  1  Bing.  Btraction  of  bonds,  IngWty  t.  Sieifi,  10  Bing.  84, 

452,  8.  c.  8  M.  &  Sc.  488.     Webb  y.  James,  7  M.  &  W. 

(x)  Univerniy  of  Cambridge  v.  Baldwin,  5  279.     Veeey  v.  Mantell,  9  M.  &  W.  828. 
M.  &  W.  580,  586.    Sec  further  as  to  the  con< 
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retires,  or  new  partners  are  added  to  tlie  firm,  the  guarantee  ceafles,  unless 
the  intention  of  the  parties,  that  the  liability  should  continue,  notwith- 
standing changes  in  the  firm,  is  plainly  expressed  upon  the  face  of  the 
written  document,  (y) 

A  surety  who  guarantees  the  payment  of  a  promissory  note  or  bill  of 
exchange,  if  it  be  not  paid  at  maturity,  is  not  entitled  to  notice  of  dis- 
honour, as  he  is  no  party  to  the  instrument.  He  is  liable,  whenever  called 
upon,  as  soon  as  the  day  of  payment  has  passed,  unless  discharged  by  the 
laches  and  misconduct  of  the  creditor  in  giving  time  for  payment  to  the 
principal,  (z) 

In  all  cases  of  suretyship  by  simple  contract,  the  benefit  or  service 
rendered  to,  or  the  trust  and  confidence  reposed  in,  the  principal  debtor 
by  the  creditor,  constitute  the  consideration  and  foundation  in  law  for  the 
undertaking  and  promise  of  the  surety,  (a) 

Bonds  io  secure  limited  advances. 

Loans  to  firms  in  partnership, — If  a  bond  is  given  by  a  surety  to  se- 
cure the  repayment  of  loans  and  advances  of  money  to  the  principal,  pro- 
vided such  advances  do  not  exceed  in  the  whole  at  any  one  time  a  certain 
limited  amount,  the  proviso  protects  the  surety  from  being  answerable 
beyond  the  amount  named,  but  does  not  render  the  obligation  void  if  the 
advances  go  beyond  it.  The  natural  construction  is,  not  that  the  obligee 
shall  forfeit  the  benefit  of  the  obligation  if  his  advances  exceed  the  pre- 
scribed limits,  but  that  the  liability  of  the  surety,  whatever  the  advances 
may  happen  to  be,  shall  not  be  carried  beyond  the  sum  named.  If  the 
parties  intend  to  restrict  the  amount  of  the  loan  as  well  as  the  liability  of 
the  surety,  and  to  attach  a  consequence  so  penal  as  the  forfeiture  of  the 
bond  to  advances  beyond  a  limited  amount,  they  must  do  so  with  a  clear- 
ness and  precision  not  to  be  mistaken. 

A  bond  given  by  a  surety  to  secure  the  repayment  of  monies  advanced, 
recited  that  the  obligees  carried  on  the  business  of  bankers,  and  th^  prin- 
cipals that  of  paper  manufacturers ;  that  the  latter  kept  an  account  with  the 
obligees  as  their  bankers,  which  they  had  overdrawn  to  a  certain  amount, 
and  in  order  to  enable  them  to  go  on  with  their  business  they  had  applied 
to  the  obligees  to  allow  them  to  overdraw  at  any  time  such  further  sums 
as  they  should  require,  so  that  these  further  sums,  together  with  the  amount 
overdrawn,  should  not  exceed  at  any  one  time  5,000/.,  and  the  condition 

(y)  Myert  v.  Edgt,  7  T.  R.  264,  256.     Dr\f      Bibckokk  y.  Huw^rty,  6  Sc.  N.  R.  668. 
V.  Davy,  10  Ad.  &  iid.  30.  (a;  Ante,  36.    Siton  ▼.  Kidman,  4  Sc.  N.  E. 

^c)   WtUton.  V.    Mascall,  13  H-  &  W.   72.       42U. 
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Tvas  that  the  principal  or  surety  shoald  pay  the  sum  then  ox^ing  and  such 
further  sums  as  the  obligees  should  thereafter  advance  to  the  principals  not 
exceeding  in  the  \vhole  5^000/.  The  bankers  having  advanced  more  than 
5,000/.  it  was  contended  that  they  had  thereby  vacated  the  obligation,  but 
the  court  held  that  the  language  of  the  contract  did  not  amount  to  a  pro- 
hibition of  further  advances,  but  to  a  qualification  only  of  the  liability  of 
the  surety.  "  Had  the  surety,"  observes  Lord  Ellenborough^  "  intended 
to  impose  a  condition  on  his  part  that  the  bankers  should  not  advance 
beyond  5,000/.,  in  order  to  make  sure  that  the  principals,  the  manufactu- 
rers, should  not  by  on  indefinite  supply  of  funds  be  led  into  a  more  exten- 
sive course  of  dealing  than  he  contemplated,  it  would  have  been  easy  to 
have  provided  for  such  a  condition  by  stipulating  that  the  obligation  should 
be  void  if  any  Airther  advance  were  made.  But  we  do  not  find  any  such 
provision."(^) 

Continuing  Liabilities. — In  the  case  of  bonds  given  to  secure  advances 
of  money,  or  supplies  of  goods  to  a  certain  amount,  a  doubt  sometimes 
arises,  as  to  whether  the  contract  was  intended  to  embrace  only  a  particular 
dealing  to  that  amount,  or  to  remain  as  a  standing  or  continuing  security 
to  the  extent  of  the  sum  named  to  cover  and  protect  indefinite  supplies  and 
advances  as  long  as  the  parties  might  choose  to  deal  together.  A  bond 
given  by  the  defendant  as  a  surety  to  secure  the  repayment  of  a  loan,  re- 
cited that  the  principal  had  opened  an  account  with  the  plaintifis,  the  obligees 
of  the  bond,  as  his  bankers,  and  that  the  plaintifis  had  agreed  to  discount 
bills  of  exchange,  and  otherwise  pay,  lend,  and  advcmce  to  the  principal 
"  any  sum  or  sums  of  money  not  exceeding  at  any  one  or  more  time  or 
times  the  sum  of  200/.  in  the  whole,"  and  the  bond  was  conditioned  for  the 
payment  by  the  principal,  and  by  the  defendant  as  surety,  of  "  all  and  every 
such  sum  and  sums  of  money  not  exceeding  the  sum  of  200/.  as  afore- 
said," as  the  plaintifis  or  any  future  partner  of  the  firm  should  advance  or 
pay  on  account  of  the  principal,  and  it  was  held  that  this  bond  was  a  con- 
tinuing or  standing  security  not  confined  to  the  first  200/.  advanced,  but 
to  all  future  advances  and  payments  that  might  at  any  lime  be  made  by 
the  principal  to  the  banking  house.  (^) 

The  courts,  however,  in  the  case  of  contracts  of  suretyship  under  seal, 
when  the  intention  of  the  parties  as  to  the  duration  of  the  liability  ap- 
pears upon  the  face  of  the  contract  to  be  doubtful  and  uncertain,  lean  in 
favour  of  a  construction  which  will  limit  the  liability  of  thu  surety  to  some 

(6)  ParUr  ▼.  Witt.  6  M.  &  S.  246.     Jonu  (e)  BaUonv.  Sptarman,  9  Ad.  &  K,  298. 

V.  Ciarle,  3  Ad.  &  E.,  n.  s.,  1^4. 
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particular  supply  or  advance,  and  confine  it  with  an  ascertained  definite 
limit,  rather  than  extend  it  to  a  general  and  continuous  supply,  so  as  to 
create  an  indefinite  liability,  from  which  the  surety  might  have  no  means  of 
relieving  himself  during  the  whole  life  of  the  principal. 

A  bond  given  by  the  defendant  as  surety  for  one  Cobum  recited  that 
Goburn  having  occasion  for  divers  sums  of  money  not  exceeding  on  the 
whole  the  sum  of  8,000/.  to  enable  him  to  carry  on  his  business,  had  ap- 
plied to  the  plaintiffs  to  advance  the  same  at  such  times  and  in  such  pro- 
portions as  he  might  require,  and  the  bond  was  conditioned  for  the  pay- 
ment unto  the  plaindfis  of  all  such  sums  of  money  not  exceeding  the  sum 
of  3,000/.  with  interest  as  should  at  any  time  thereafter  be  advanced  by  the 
plaintiffs  to  Cobum.  Divers  sums  of  money  were  accordingly  advanced 
from  time  to  time  and  payments  were  made  in  return,  and  the  liability  of 
the  surety  was  sought  to  be  extended  to  the  balance  found  to  be  dae  on 
the  account  current,  but  it  was  held  that  the  bond  was  a  security  only  for 
the  first  sums  advanced  to  the  extent  of  8,000/.  "  This  is  a  bond,"  ob- 
serves Lord  EUenborough,  "  given  by  the  surety  as  an  indemnity  for  ad- 
vances to  a  definite  amount ;  it  is  the  same  as  if  the  surety  had  expressed 
that  the  bankers  might  lend  to  the  amount  of  8,000/.,  and  when  an  advance 
was  made  to  that  amount  the  guarantee  heceime /unctus  officio  and  was  not 
a  continuing  guarantee." (^)  If^  therefore,  in  such  a  case  8000/.  has  been 
advanced  and  8,000/.  has  been  received,  or  paid  back  on  account  of  such 
advances,  the  liability  of  the  surety  is  extinguished. 

Continuing  Guarantees. — ^But  in  the  case  of  simple  contracts  the  courts 
seem  to  favour  the  more  extended  and  continued  liability.  Thus,  where 
the  defendant  gave  to  the  plaintiff  a  guarantee  for  the  payment  of  "  any 
goods  he  hath  or  may  supply  W.  P.  to  the  amount  of  100/.,"  it  was  held 
that  the  guarantee  was  a  continuing  or  standing  guarantee,  not  confined 
to  the  first  hundred  pounds  worth  of  goods  furnished,  but  to  all  future 
supplies  of  goods  at  any  time  afterwards  furnished  so  long  as  the  parties 
continued  to  deal  together.(e)  So  where  the  guarantee  was  ''  In  conside- 
ration of  yoar  supplying  my  nephew  with  earthenware  and  china  I  hereby 
guarantee  the  payment  of  any  bills  you  may  draw  upon  him  on  account 
thereof  to  the  amount  of  200/."  it  was  held  a  continuing  guarantee  remain- 
ing as  a  standing  security  to  the  amount  specified,  so  long  as  the  supply  of 
earthenware  lasted,  and  it  was  observed  by  Alderson  B.,  that  "  where  the 

(<2)  Kixhy  v.  DmXv  qf  Marihorou^h,  2  M.  &  (<)  Mason  v.  PriuAard,  12  Baat,  227. 

S.,  22. 
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words  of  the  instrument  will  bear  the  construction  of  a  continuing  guaran- 
tee they  will  be  construed  most  strongly  against  the  maker."(/) 

From  a  continued  liability  under  seal  the  surety  has,  as  previously  men- 
tioned, no  means  of  escape  at  common  law :  he  cannot  recall  the  bond, 
covenant,  or  obligation,  that  he  has  entered  into,  and  say  that  he  will  be  no 
longer  responsible  for  advances  or  supplies  to  the  principal  unless  in  the 
contract  of  suretyship  he  has  expressly  reserved  to  himself  such  a  power,  (^) 
and  his  liability  may  be  prolonged  indefinitely,  and  for  the  whole  life  of 
the  principal,  however  reckless  and  extravagant  the  latter  may  have  be- 
come ;  but,  in  the  case  of  simple  contracts,  the  surety  (though  of  course 
liable  for  all  advances  and  supplies  that  have  been  made  on  the  faith  of  his 
promise  and  undertaking)  may  at  any  time  revoke  sncb  promise^  and  dis- 
charge himself  from  the  future  and  continuing  liability  by  giving  notice  to 
that  effect,  and  one  naturally  comes  therefore  more  readily  to  the  conclu- 
sion that  a  continuing  liability  was  contemplated  by  the  parties  when  the 
undertaking  is  by  simple  contract,  and  the  surety  can  so  readily  free  him- 
self from  the  continued  liability  by  notice,(A)  than  when  it  is  by  deed  and 
he  is  precluded  from  so  doing. 

The  language  of  the  following  guarantees  has  been  held  clearly  to  import 
a  continuing  liability. 

"  I  consider  myself  bound  for  any  debt  A.  B.  may  contract  with  you  in 
his  business  not  to  exceed  100/."(0 

"  I  hereby  undertake  to  be  answerable  to  the  extent  of  100/.,  forawy 
tallow  supplied  by  you  to  A.  B."(^) 

**I  hereby  agree  to  guarantee  the  payment  of  goods  to  be  delivered  in 
umbrellas  to  S.  &  Co.  according  to  the  custom  of  their  trading  with  you  in 
the  sum  of  200/."(/) 

''  As  an  inducement  to  you  to  sell  W.  G.  goods  and  continue  your  deal- 
ings with  him,  I  hereby  agree  and  undertake  to  guarantee  you  in  a  sum  of 
100/.  payable  to  you  in  default  on  the  part  of  the  said  W.  C.  for  two 
months.'' (i;») 

*'  In  consideration  of  your  agreeing  to  supply  goods  to  E.  we  agree  to 
guarantee  any  future  debt  with  you  to  the  amount  of  600/.^'(^) 

The  following  guarantees  have,  on  the  other  hand,  been  held  to  limit  the 

{/)  Mayer  v.  Jtaae,  6  M.  &  W.  612 ;  12  East,  (h)  Bastow  t.  Bennett,  8  Oampb.  220. 

228.    Hitchcock  ▼.  ffun\frey^  6  8c.  N.  B.  549.  (l)  Hargreave  y.  SvMe,  3  M.  &  P.  573 ;  6 

ig)  Hassel  t.  Long,  2  M.  &  S.  870.     Calv^  Bing.  244,  s.  c. 
V.  Gordon,  1  H.  &  B.  497;  8  M.  &  R.  124  ;  2  (m)  Allan  y.  Kenning,  2  M.  &  8c.  768 ;  9 

Sim.  253.     Hough  v.   Warr,  1  C.  &  P.  151.  Bing.  618,  s.  c. 

(A)  12  Bait,  227.  (n)  MaHin  r.  Wriyht,  9  Jur.  178. 

{i)  Merle  v.  Wells,  2  Campb.  413. 
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liability  of  the  surety  to  one  solitary  transaction,  or  to  a  particular  course 
of  dealing  to  a  certain  amount,  and  to  be  discharged  or  extinguished  as 
soon  as  supplies  or  advances  to  the  amount  named  have  been  made  and 
paid  for,  or  satisfied  by  the  principal. 

''  I  engage  to  guarantee  the  payment  of  Mr.  A.  M.  io  the  extent  o/^OL 
at  quarterly  account,  bill  two  months,  for  goods  to  be  purchased  by  him 
of  you."(o) 

"  I  hereby  agree  to  be  answerable  to  E.  for  the  amount  of  five  sacks  of 
flour  to  be  delivered  to  W.  P.,  payable  in  one  month."  (p) 

•*  I  hereby  agree  to  be  answerable  for  the  payment  of  60/.  for  T.  L.  in 
case  he  does  not  pay  for  the  gin  he  receives  from  you."  (q) 

AvojDANCE  of  the  Contract  by  reason  of  Fraud. 

If  there  has  been  any  fraud,  misrepresentation,  or  concealment  on  the 
part  of  the  principal  debtor,  to  induce  the  surety  to  enter  into  the  obliga-. 
tion,  and  the  plaintiff  has  in  any  way  been  a  party  or  privy  to  this  fraadi 
the  contract  is  void  ab  initio,  and  the  surety  cannot  of  course  be  sued  upon 
it.  (r)  "  If  with  the  knowledge,  or  assent  of  the  creditor,  any  material 
part  of  the  transaction  between  the  creditor  and  his  debtor,  be  misrepre- 
sented to  the  surety,  the  misrepresentation  being  such,  that  but  for  the 
same  having  taken  place,  either  the  suretyship  would  not  have  been 
entered  into  at  all,  or  being  entered  into,  the  extent  of  the  surety's  liability 
might  be  thereby  increased,  the  security  so  given  is  void  at  law  on  the 
ground  of  fraud."  (#)  "  When  any  friend  advances  money  to  relieve 
another  person  from  the  pressure  of  his  necessities,  and  the  parties  in- 
terested enter  into  a  private  agreement,  over  and  beyond  that  with  which 
the  friend  is  acquainted,  such  agreement  is  void  in  law  as  being  a  fraud  on 
such  friend."  Therefore,  where  a  widow,  in  straitened  circumstances, 
took  a  house  upon  the  terms  that  she  was  to  take  the  furniture  of  the  pre- 
ceding tenant,  at  a  valuation,  provided  she  could  raise  the  money  within  a 
given  time,  and  a  third  party  came  forward  upon  the  understanding 
that  the  price  to  be  paid  by  her  for  the  furniture  had  been  settled  at  70/., 
and  became  responsible  for  the  payment  of  that  amount,  but  it  afterwards 
appeared  that  there  had  been  a  secret  understanding  between  the  widow 
and  the  parties,  that  the  real  price  was  to  be  100/.,  and  that  the  widow 
had  given  two  promissory  notes  to  secure  the  payment  of  the  additional 

(o)  MelvUU  V.  Haydtn,  3  B.  &  Aid.  693.  (r)  Sptncer  v.  Ha.idfej.  5  Sc.  N.  R.  54(X. 

ip)  K'ni  V,  Crovegy  6  Bing.  276.  (*)  Tindnl,  C.  J  ,  Stone  v.  Ccmpton,  5  Bing, 

iq)  ^'idiohon  v.  PayeU  1  C.  &  M-  48 ;  1  Tyr.  N.  C.  142;  6  Sc.  846,  s.  c. 
164;  8.  c. 
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30/.,  the  existence  of  which,  as  well  as  of  the  underhand  agreement,  had 
been  kept  back  from  the  third  party  ;  it  was  held  that  the  transaction  was 
a  gross  fraud  upon  the  latter.  "  The  plaintiff,"  observes  BuUer,  J., 
**  wanted  to  get  1 00/.  for  the  goods,  and  the  scheme  was  that  the  goods 
should  be  apparently  sold  for  70/.,  and  the  residue  of  the  purchase  money 
paid  under  a  private  agreement  unknown  to  Welch,  (the  third  party)  ;  now 
that  was  a  gross  fraud  on  him  to  induce  him  to  advance  his  money,  and  as 
this  fraud  was  practised  by  the  plaintiff  he  cannot  recover."(/) 

So  where  a  surety  had  given  a  guarantee  to  the  creditor  to  secure  pay- 
ment of  iron  of  the  value  of  200/.,  to  be  supplied  to  the  principal  debtor, 
and  it  appeared  that  there  had  been  a  private  agreement  between  the  credi- 
tor, and  the  said  principal  debtor,  to  the  effect  that  the  latter  should  pay 
1 0«.  per  ton  beyond  the  market  price,  to  be  applied  in  liquidation  of  an 
old  standing  debt  due  to  the  former,  and  it  was  held  that  this  agree- 
ment was  a  fraud  upon  the  surety,  which  discharged  him  from  liability 
upon  his  contract.  *'  I  think,"  observes  Abbott,  0.  J.,  "  that  in  every 
transaction  like  the  present,  a  condition  is  virtually  incorporated  that  the 
person  who  is  to  give  the  guarantee  shall  be  truly  informed  of  the  bargain 
really  made  by  the  vendor  of  the  goods  with  the  buyer.  Now,  if  it  be  purt 
of  the  bargain  that  anything  extra  shall  be  invoiced  with,  or  tacked  to,  the 
market  price  of  the  goods  which  is  not  communicated  to  the  surety,  I  think 
the  withholding  of  that  circumstance  discharges  the  surety.*^  "  There  is 
no  doubt,"  Airther  observes  Bayley,  J.,  "  that  it  is  the  duty  of  a  creditor 
taking  a  guarantee  to  put  the  surety  in  possession  of  the  real  bargain 
between  him  and  the  principal ;  and  if  he  neglects  so  to  do  it  is  at  his  own 
peril.  •  .  .  The  secret  understanding  between  the  creditor  and  the  prin- 
cipal, with  reference  to  the  old  debt,  was  a  fraud  upon  the  surety  and 
makes  the  contract  vo\i'\u) 

Of  the  Extinguishment  oftlie  Contract  of  Suretyship  and  the 

Discharge  of  the  Surety. 

Release  of  the  principal  obligation, — If  a  debt  secured  by  the  collateral 
undertaking  of  a  surety  be  released  or  satisfied,  the  engagement  of  the 
surety  is  at  end,  the  extinguishment  of  the  principal  obligation  necessarily 
involving  in  it  the  discharge  of  the  surety.  (Beo  liberate  liberantur  fide- 
ju8sores.(a:)      If^   therefore,  a  creditor  compounds  with  his  debtor  without 

(<)  Ja^ikton  T.  Diidlaire,  3  T.  R,  552.  Whiicker  t.  Hail,  5  B.  &  G.  276  277 ;  Pothier, 

(«)  Pidcoci  T.  Bishop,  6  D.  &  il.  509,  511 ;  No.  449.    Cum  causa  principalis  non  consistit, 

8  B.  &  C.  005,  s.  c. ;  Lewit  ▼•  Jonu,  6  D.  &  R.  ne    ea  quidem  qosd  seqauntor  locum  habent; 

569  ;  4  B.  &  C.  513,  B.  o. ;  515  v.  Dig.  lib.  14.  tit.  8. 
(x)  £«tfif  r.  JoMi,   4  B.  &  C.  500,  512; 
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tho  assent  of  the  surety,  and  preclades  himself  from  suing  upon  the 
original  obligation  for  the  original  debt,  the  surety  is  discharged.(y)  So 
if  a  new  contract  is  substituted  in  the  place  of  the  original  contract,  or  if 
the  original  contract  is  altered  in  any  material  point  so  as  to  constitute  a 
new  agreement,  varying  substantially  from  the  former,  the  surety  is  no 
longer  bound.  (^)  "  The  surety,"  observes  Pothier,  "  is  discharged  by 
novation  of  the  debt,  (ante,  312 — 817,)  for  he  can  no  longer  be  bound  for 
the  first  debt  for  which  he  was  a  surety,  since  it  no  longer  subsists,  having 
been  extinguished  by  the  novation ;  neither  can  he  be  bound  for  the  new 
debt,  into  which  the  first  has  been  converted,  since  this  new  debt  is  not 
the  debt  for  which  he  became  bound.''(a) 

If  a  man  becomes  surety  for  the  payment  of  a  debt,  secured  by  the  bond 
of  the  debtor  payable  at  a  given  day,  and  the  creditor  by  an  indorsement 
on  the  bond  under  seal,  extends  the  time  of  payment,  this  is  a  material 
variation  amounting  to  the  substitution  of  a  new  engagement,  in  the  place 
of  the  original  contract.  The  surety  is  not  a  surety  for  the  performance 
of  the  new  engagement,  but  for  the  fulfilment  of  the  first  contract,  with  the 
more  limited  credit,  and  that  contract  being  extinguished  and  the  original 
liability  gone  by  reason  of  the  alteration  of  the  security,  the  surety  is 
forthwith  discharged.(i) 

Any  enlargement  of  the  time  of  payment  by  a  binding  contract  which 
ties  up  the  hands  of  the  creditor,  and  prevents  him  from  suing  the  princi- 
pal debtor  upon  the  original  obligation,  discharges  the  surety,  inasmuch 
as  the  situation  of  the  surety  is  varied  and  his  liability  prolonged  beyond 
what  was  originally  contemplated.(<r)  But  mere  laches,  or  forbearance,  or 
an  omission  on  the  part  of  the  creditor,  promisee,  or  obligee,  to  press  the 
debtor  or  party  liable,  and  sue  him  for  the  money  as  soon  as  it  becomes 
due,  without  any  suspension  of  the  usual  remedies,  will  not  discharge  the 
surety,  unless  it  is  provided  by  the  contract  that  the  creditor  shall  proceed 
without  delay,  and  do  his  utmost  to  obtain  the  monej.id)  Nor  will  a 
parol  agreement  to  enlarge  the  time  of  payment  discharge  the  surety  when 


(y)  Ornu  t.  Toum,  Holt,  N.  P.  C.  84.;  Bx 
parte  OUndimMihg,  Back  517. 

(t)  WhUcker  Tj?alZ.6B&C.277;  Barker, 
Parker,  1  T.  B.  290,  295. 

(a)  Pothier,  (Oblioatiohs,)  No.  878.  So  by 
the  civil  law  Novatione  legitime  perfectA  in  aliam 
flpedem  tnnBlati,  priori^  contractufl  fidejunores 
rel  mandator^  libenitoi  esse  non  ambigitur,  a 
modo  in  sequent!  w  non  obligaTerint  God.  lib. 
8,  tit  41,  lex.  4. 


(&)  ReeM  T.  Berrington,  2  Yes.  542  ,*  WMckir 
T.  Sail,  5  B.  &  C.  277. 

{€)  Combt  y.  Woo{f,  8  Bing.  16S,  I  M.  &  Sc. 
241,  s.  c. ;  Byre  t.  Barlrop,  3  Mad.  221 ;  S^ 
bet  Y.8niilh,2BT.  C.  C,67S;  Reeiw.BerruiffUm, 
2  Yes.jun.  539  a;  BxparUSmiik,  3  Br.  CO, 
1 ;  Law  y.  B.  L  Company,  4  Yes.  824. 

(d)  MvskeU  y.  B/i^,  5  Bing,  N.C.  728,  8 
Sc.  51,  s.  c. ;  HoU  v.  Hail€y,  2  Ad.  &  E.  758 ; 
OmH  T.  Yimng,  Holt  84. ;  i(md,  Au.  Coup*  ▼* 
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the  principal  obligation  is  under  seal^  inasmuch  as  such  parol  agreement 
cannot  in  any  way  alter  or  affect  the  legal  operation  of  the  deed,  or  re- 
strict or  suspend  the  right  of  action  thereon  ;  neither  will  the  acceptance 
by  the  creditor  of  a  collateral  security  from  the  principal  debtor  operate  as 
a  discharge  of  the  surety,  if  the  position  of  the  latter  has  in  nowise  been 
altered  or  varied  thereby  ;{e)  nor  will  the  surety  be  discharged  if  he  him- 
self has  agreed  or  assented  to  the  indulgence  given  to  the  principal,  or  has 
expressly  consented  and  agreed  to  remain  liable  after  the  discharge  of  the 
latter.(/) 

In  the  French  law,  and  also  in  the  civil  law,  an  enlargement  of  the  time 
given  to  the  principal  creditor  for  payment  does  not  discharge  the  princi- 
pal. "  When,"  observes  Pothier,  "  the  creditor^  after  the  contract  has 
been  entered  into,  accords,  through  liberality,  a  certain  term  of  payment 
to  his  debtor,  he  cannot  lawfully  exclude  the  sureties  from  a  participation 
in  the  benefit  of  such  term ;  for  as  the  agreement  has  the  effect  of  qualify- 
ing the  liability  upon  the  principal  obligation,  and  extending  the  term  of 
payment,  the  obligation  of  the  sureties  necessarily  receives  the  same  modi- 
fication ;  and  they  have  the  same  term  of  payment  as  the  principal  debtor, 
it  being  the  essence  of  the  contract  of  suretyship,  that  the  surety  should 
not  be  obliged  to  more  than  the  principal."(y) 

There  is  greater  reason  for  the  continuance  of  the  liability  of  the  surety 
in  the  foreign  law,  notwithstanding  the  extension  of  the  time  of  payment 
to  the  principal  debtor,  inasmuch  as  the  surety  has  the  power  of  securing 
himself  from  loss  by  issuing  an  attachment  on  the  goods  of  the  principal 
debtor  in  case  of  the  apprehended  insolvency  of  the  latter. 


SECTION  II. 

Indemnification  of  the  Surety — Liability  of  The  Principal  and 

OF  Co-sureties  inter  sb. 

Liability  of  the  Principal, — ^When  the  engagement  of  the  surety  with 
the  creditor  is  made  with  the  knowledge  and  consent  of  the  principal  deb- 

BuekU,  i  Moore,  153 ;  OortJiff  v.  SdnMndt,  6  pew.  Smith,  4  ib.  519 ;  ffarden  t.  CliJUm,  1 

Bing.  94.  Ad.  &  B.,  h.  s.    522;  BwMbu  t.  8tvJl)bi^  18 

&    Twopenny  t.   Young,  8  B.  &  C.  210;  Yes.  26. 

BtU  ▼.  Banki,  3  Sc  N.  B.  503.  (y)  Pothier,  (Obuoatiohs,)  No.  881. 

(/>  SwtrtY.  ir»j*<«r,  4  M.  6c  W.  454;  Cow- 
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tor,  there  is  in  point  of  law  an  implied  request  from  the  latter  to  the  surety 
to  intervene  on  his,  the  principal's  behalf;  and  if  the  principal  makes 
default  in  payment  of  the  debt,  or  the  performance  of  the  contract,  at  the 
time  appointed,  or  as  soon  as  his  liability  arises,  there  is  an  implied  man- 
date, or  authority,  from  the  principal  to  the  surety  to  pay  the  debt  or 
satisfy  and  discharge  the  claim  that  has  arisen,  and  money  paid  by  the 
surety  for  that  pui*pose  is  money  paid  for  the  use  of  the  principal  at  his 
request,  and  the  surety  may  maintain  an  action  against  the  principal,  as 
previously  mentioned,  to  reimburse  himself  the  amount  so  paid. (A) 

The  moment  the  principal  makes  default,  the  surety  may  step  in  and 
discharge  the  liability,  and  have  recourse  to  the  principal  for  reimbarse- 
ment.  He  need  not  wait  for  the  commencement  of  an  action,  or  the  issue 
of  legal  process,  (ante,  280,)  but  he  cannot,  of  course,  accelerate  the 
liability  of  the  principal,  and  if  he  pays  money  voluntarily  before  the  time 
of  payment  arrives,  or  after  the  principal  obligation  has  been  discharged 
when  he  was  not  under  any  legal  obligation  to  pay,  he  has  no  ground  of 
action  against  the  principal. 

So  by  the  French  law,  "  whether  the  surety  has  paid  in  consequence  of 
a  judgment  of  a  court  of  law,  or  voluntarily  and  without  legal  process,  is 
a  matter  of  no  moment,  for  in  either  case,  utiliter  debitoris  negotium  gerit; 
he  has  procured  his  discharge  from  the  debt,  and  ought  consequently  to  be 
reimbursed  what  it  cost  him  to  do  so.  But,  ii  he  has  paid  before  the  time 
of  payment  has  elapsed,  he  cannot  have  recourse  against  the  principal 
debtor  until  afterwards,  for  he  ought  not  by  his  own  act  to  deprive  the 
latter  of  the  term  of  indulgence  which  he  has  a  right  to  enjoy.(0 

The  surety  may,  by  express  contract  with  the  principal  debtor,  obtain  a 
right  to  sue  the  latter  before  he  has  himself  paid  or  satisfied  the  principal 
obligation.  If  the  principal,  for  example,  covenants  with  the  surety  that 
he  will  pay  the  creditor  the  debt  by  a  day  named,  and  makes  default,  the 
surety  may  sue  him  for  the  amount  although  he  has  not  himself  at  the  time 
he  brings  the  action  paid  any  portion  of  the  debt.(Ap) 

By  the  law  of  France,  and  by  the  civil  law,  the  surety  is  under  no  neces- 
sity for  securing  to  himself  this  right  by  express  contract,  for  whenever 
the  principal  debtor  falls  into  embarrassed  circumstances,  and  is  threatened 
with  insolvency,  that  law  accords  to  the  surety  a  right  to  attach  the  goods 
and  chattels  of  the  principal  debtor,  and  so  provide  himself  with  fiinds 
beforehand  to  answer  the  engagement  he  has  entered  into  on  his  behalf.(/) 

(&)  Ante,  210,  227, 228,  280.  Se  quid  aat«m  Dig.  lib,  17.  tit.  I,  lex .  22. 
fidejnuor  pro  reo  golverit,  ejoB  recupeiandi  catua  (Jt)  Lootemore  ▼.  Ra4ford,  9  M.  &  W.  657. 

habet  ciun  eo  mandati  judicium.  Lutit  lib.  8,  (/)   Pothier,   (OBuaATZOZTS,)  No.  442.  Cod* 

tit  21,  §  6.  Ub.  4,  tit.  85,  lex  10. 

(t)  Pothier,  (OBLiaAnoKS,)   No.  481,  439; 
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If  the  surety  has  bound  himself  for  the  payment  of  a  debt  dqe  from 
several  joint  debtors,  and  has  been  compelled  to  pay  money  on  their  joint 
account,  they  are  jointly  responsible  to  him  for  the  repayment  of  the 
amount.(jn) 

Of  the  Liabilities  of  Co-sureties  inter  se. 

Contribution  between  co-sureties. — It  has  previously  been  stated  that  if 
several  persons  together  become  surety  for  one  principal  in  respect  of  the 
same  debt  and  transaction,  either  jointly  or  severally,  or  by  the  same  or 
different  contracts,  and  one  of  such  co-sureties,  after  the  liability  of  the 
principal  has  arisen,  pays  the  debt,  or  satisfies  the  whole  debt,  or  claim,  or 
more  than  his  own  proportion  of  it,  he  may  have  recourse  to  his  co-sureties 
for  contribution,  and  recover  from  them  their  several  proportions  of  the 
common  liability  in  an  action  for  money  paid  by  him  for  their  use.(») 
Thus,  where  the  plaintiff  and  defendant,  together  with  the  principal  debtor, 
signed  a  joint  and  several  promissory  note,  payable  two  months  after  date, 
as  sureties  for  such  principal  debtor,  and  the  latter  paid  only  a  portion  of 
the  amount  of  the  note  on  its  becoming  due,  and  the  plaintiff  then  paid 
the  residue,  although  no  demand  had  been  made  upon  him  by  the  creditor 
for  payment,  and  subsequently  brought  his  action  against  the  defendant, 
his  co-surety,  for  contribution  ;  it  was  held  that  he  was  entitled  to  recover 
a  moiety  of  the  amount  he  had  paid.  "  All  the  parties,"  observed  Parke,  B., 
"  were  jointly  and  severally  liable  to  the  holders  of  the  note,  and  as  all 
were  liable,  one  party  who  has  paid  the  noto,  may  bring  an  action  against 
his  CO  surety  for  contribution  without  showing  that  he  had  paid  it  by  com- 
pulsion."(o) 

The  principle  of  contribution  amongst  sureties  is  admitted  by  the  law  of 
France,  as  well  as  by  our  own  law.  It  has  been  established  by  the  French 
jurists,  observes  Pothier,  upon  a  principle  of  equity,  which  does  not  permit 
the  co-sureties,  who  were  all  equally  liable  to  the  payment,  and  have  all 
been  equally  benefited  by  the  discharge  of  the  principal  obligation,  to  profit 
at  the  expense  of  him  by  whom  the  payment  has  been  made,  and  who  has 
acted  for  the  benefit  of  his  co-sureties  a  tthe  same  time  that  he  was  acting 
for  the  benefit  of  himself!  (/?) 

{m)  Post,  ch.   29. ;  Pothier,  (Obliqattovs,)  cofid^uueun,  en  m^e  temps  qnll  fiusait  la 

No.  440.  sienne,    les  ayant  par  la  paiement  qn'il  a  fait 

in)  Ante,   210,  227;  K$m^  ▼.  Findkti,  12  Iib6r6s  d'une  dette  qoi  leur  etait  commiine  avec 

M.  6l  W.  421 ;  Bx  parte  €tiffordt  6  Yes.  807.  lui,  I'equit^  ezige  qu'ils  portent  leur  part  de  ce 

(o)  Parke,  B.,  PiU  ▼.  Purtt/ord,  8  M.  &  W.  paiement,  dont  ils  ont  profit^  autant  que  lui.** 

539  ;  Siion  v.  Kidman,  4  Sc.  N.  R.  429.  Pothier^  (Obwgatioh8,)No.  446,  Argentri,  218, 

(p)  Ayant  qnant  i  Tefiet  gM  Tal&iie  de  ses  art.  194. 
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The  civil  law,  on  the  other  hand,  does  not  admit  the  principle  of  contri- 
bution between  co-sureties,  (^)  but  enables  each  of  them,  before  action 
brought,  to  protect  himself  jQrom  being  sued  for  more  than  his  own  share. 
The  rule  on  this  point  is  thus  expounded  in  the  third  book  of  the  Insti- 
tutes :  "  Where  there  are  several  sureties,  they  are  each,  whatever  may  be 
their  number,  bound  in  solidum,  and  the  creditor  is  at  liberty  to  demand 
the  whole  debt  from  any  one  of  them.    Sut,  by  a  decree  of  the  Emperor 
Hadrian,  the  creditor  may  be  obliged  to  sue  each  surety  who  is  solvent  at 
the  time  he  commences  his  action  for  the  share  of  such  miietj pro  rata; 
and  if  any  of  the  sureties  are  insolvent  the  burthen  then  falls  upon  the 
rest.    But  if  the  creditor  shall  have  sued  for,  and  recovered  his  whole  de- 
mand from  one  of  the  sureties  alone,  the  whole  loss  shall  £ei11  upon  such 
surety,  if  the  principal  is  insolvent ;    and  he  has  no  one  to  blame  for  this 
loss  but  himself,  since  he  might  have  availed  himself  of  the  Emperor 
Hadrian's  decree,  and  have  prayed  that  the  action  should  not  be  penniUed 
to  be  brought  against  him  for  more  than  his  individual  share  of  the 
debt."(r) 

(q)  Soliiu  rei  principaliB,  non  alter  alterius  (r)  Instit.  lil^.  3,  tit.  21,  §  4.     Dig*  lib.  4^ 

Dfigotiam  gerit.  Dig.  lib.  46.,  tit.  1.  lex  39.  tit.  1.    Cod.  lib.  8,  tit.  41. 
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SECTION  I. 

CONTRACTS  OP  PARTNERSHIP  AS  BETWEEN  THE  PARTIES  TO  SUCH 

CONTRACTS. 

Of  the  nature  and  creation  of  a  contract  of  parttiership, — The  contract 
of  partnership  with  its  attendant  obligations  and  responsibilities  may  be  con- 
sidered ^';>7  as  it  effects  the  partners  themselves  inter  se,  and  secondly  ss'ii 
affects  their  situation  and  position  as  regards  the  public.  Any  number  of 
persons  may  constitute  themselves  partners  by  associating  together  and 
contributing  in  equal  or  unequal  proportions  money,  labour,  skill,  care, 
attendance,  or  services,  in  the  accomplishment  of  a  common  object,  or  the 
furtherance  of  a  joint  undertaking,  upon  the  express  or  implied  under- 
standing that  they  are  to  share  amongst  themselves  in  certain  proportions 
the  profit  Hud  loss  of  the  transaction,  (a)  The  contract  is  founded  on,  and 
perfected  and  made  binding  by,  the  consent  of  the  parties,  and  may  be 
created  and  established  by  their  acts  and  deeds,  and  their  common  partici- 
pation in  the  profit  and  loss  of  a  trade  or  business,  or  of  a  particular  spe- 
culation or  adventure,  as  well  as  through  the  medium  of  an  express  contract 
of  copartnership.  If  there  be  no  communion  of  profit,  or  of  loss,  there  is 
no  contract  of  partnership  as  between  the  partners  themselves,  whatever 
may  be  their  apparent  situation  and  position  as  regards  the  publick. 

If  one  man  joins  another  in  the  furtherance  of  a  particular  undertaking 
and  contributes  work  and  labour,  services  and  skill,  towards  the  attainment 
of  the  common  object,  upon  the  understanding  that  the  remuneration  is  to  de- 
pend upon  the  realization  of  profits,  so  that  if  the  business  is  a  losing  business 
he  is  to  get  nothing,  he  stands  in  the  position  of  a  partner  in  the  undertaking, 
and  not  in  that  of  a  labourer  or  servant  for  hire.  Thus  where  an  agreement  was 
entered  into  between  the  plaintiff  and  the  defendant,  whereby  the  plaintiff 
agreed  to  convey,  by  horse  and  cart,  the  mail  from  Northampton  to  Brack- 
ley  and  back  again,  and  the  defendant  agreed  to  pay  to  the  plaintiff*  the 
sum  of  91.  per  mile  per  annum  (rateable)  at  the  expiration  of  each  quarter 
of  a  year,  and  the  plaintiff  further  agreed  to  pay  to  the  defendant  for  one 
cart  then  in  use  the  sum  of  18/.,  and  also  to  pay  in  a  fair  proportion  with 

(a)  Contmctus  aodetatis  est,  quo  duo  pluresre      fine,  ut  quod  inde  redit  Incri  inter  fldngnlot  pro 
inter  le  pecuniam,  res,  aut  operas  conferunt,  eo      rati  diTidatur.    Puff.  Lex  Nat.,  1.  5,  ch.  8,  a.  1. 
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the  defendant  all  the  repairs  or  replacing  of  carts  so  long  as  that  agree- 
ment should  be  in  force :  and  it  was  farther  agreed  that  the  monies  re- 
ceived for  the  conveyance  of  packages  and  parcels  should  be  fairly  and 
equally  divided  between  the  two  parties,  each  bearing  an  equal  portion  of 
the  LOSS,  if  any,  occasioned  by  the  loss  or  damage  of  any  such  packages, 
&c.,  it  was  held  that  this  agreement  constituted  and  created  a  partnersliip 
between  the  parties  thereto,  as  carriers,  inasmuch  as  the  payment  to  the 
plaintiff  of  9/.  per  mile  per  annum  was  to  be  subject  to  the  general  account 
of  profit  and  loss  of  the  whole  concern. (^) 

Two  ship  agents  at  different  ports  entered  into  an  agreement  to  share  in 
certain  proportions  the  profits  of  their  respective  commissions,  and  the  dis- 
counts on  tradesmen's  bills  employed  by  them  in  repairing  the  ships  con- 
signed to  them,  Sec.,  and  they  were  held  liable  as  partners  to  all  persons  with 
whom  either  contracted  as  such  agent,  although  the  agreement  expressly 
provided  that  neither  should  be  answerable  for  the  acts  and  losses  of  tlie 
other.(r)  So  where  two  houses  in  trade,  the  one  established  in  London, 
and  the  other  abroad,  were  in  the  habit  of  recommending  consignments  of 
goods  to  each  other  for  sale  and  dividing  the  commission  on  all  sales  of 
goods  effected  by  the  one  house  on  the  recommendation  of  the  other,  it 
was  held  that  they  were  partners  with  regard  to  the  vendors  and  owners  of 
such  goods  although  they  were  not  partners  inier  8e,{d) 

PARTICIPATIONS  in  the  PROFITS  of  a  business  or  adventure  not  making. 

t?^e  participator  a  partner.. 

Payments  of  the  wages  of  labour  out  of  profits. — But  a  person  who 
merely  receives  out  of  the  profits,  the  wages  of  labour  as  a  hired  servant, 
such  as  a  foreman,  clerk,  or  manager,  and  who  has  no  interest  or  property 
in  the  capital  stock  of  the  business,  is  not  a  partner  in  the  concern  although 
his  wages  may  be  calculated  according  to  a  fluctuating  standard,  and  may 
rise  and  fall  with  the  accruing  profits.  Thus  the  captain  of  a  vessel  who 
has  no  interest  in  the  ship  or  cargo  is  not  a  partner  with  the  joint  adven- 
turers in  the  profit  and  loss  of  the  voyage,  although  his  wages  are  propor- 
tioned to  the  amount  of  profit  realized.  (^) 

The  owner  of  a  colliery  employed  a  man  as  captain  of  one  of  his  barges 
to  carry  out  and  sell  coal,  and  allowed  him,  as  a  remuneration  for  his  ser- 
vices, two-tliirds  of  the  price  for  which  he  sold  the  coals,  afber  deducting  the 

(5)  Orten  ▼.  SeesU^,2  Sc.  169 ;  2  Ring.  v.  b.  ((i)  Cheap  y.  Cramand,  4  B.  wV  Aid  670. 

1 08,  •.  c.  («)  Dr^  ▼.  BosweU,  1  Camph.  320 ;  Mair  v. 

(r)  Waugk  v.  Carver,  2  H.  Bl.  235 ;  i  Smith's  Olennie,  4  H.  &  S.  244. 
Icadg.  COB. 
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price  charged  at  the  colliery  and  the  wages  and  pay  of  the  erew.  The  de- 
tain had  no  interest  or  right  of  property  either  in  the  boat  or  the  coals,  and 
it  was  held  that  he  was  merely  a  servant  of  the  owner,  and  not  a  partner 
with  him  in  the  coal  trade.  "  The  mode  of  paying  him  for  his  laboor," 
observes  Le  Blanc,  J.,  in  delivering  the  opinion  of  the  majority  of  all 
the  judges  (the  case  being  a  crown  case  reserved)  "by  allowing  him  a 
fixed  proportion  of  the  profit  made  on  the  sale  beyond  the  price  charged 
at  the  colliery,  did  not  vary  the  nature  of  his  employment^  nor  make  him 
less  a  servant^  than  if  he  had  been  paid  a  certain  price  per  chaldron  or  per 
day.(/) 

The  captain  of  a  vessel  engaged  in  the  AMoan  trade  having  neither 
money  nor  credit,  asked  a  sailor  to  go  with  him  to  a  tradesman  and  order 
goods  for  shipment  on  board  the  vessel,  telling  him  that  he  should  have 
half  the  profit  arising  from  the  sale  of  the  goods  at  the  port  of  destination ; 
and  the  sailor  accordingly  went  and  joined  in  the  order,  and  the  goods  were 
sent  on  board,  and  the  sailor  and  the  captain  were  both  made  joint  debtors 
for  the  goods  in  the  tradesman's  books ;  but  it  was  held  that  there  was  no 
partnership  between  them  in  the  things  purchased,  although  they  were 
jointly  responsible  for  the  price,  and  that  the  agreement  as  to  the  division 
of  the  profits  of  the  sale  was  only  a  mode  of  compensating  the  sailor  for 
his  trouble  and  the  loan  of  his  credit,  (y) 

By  an  indenture  inter  partes  made  between  the  plaintiff  of  the  one 
-part,  and  the  defendant  of  the  other  part,  purporting  to  be  an  immediate  sale 
and  assignment  of  the  practice  of  a  surgeon  and  apothecary,  and  of  the 
profits  of  the  business,  and  of  all  the  drugs  and  stock  in  trade,  &c.,  the 
plaintiff  covenanted  that  he  would  introduce  the  defendant  to  the  patients, 
and  would,  during  the  space  of  one  year  from  the  date  thereof,  continae  to 
reside  on  the  premises  where  the  profession  or  business  was  carried  on,  and 
carry  on  and  attend  to  the  practice  as  he  had  theretofore  done ;  and  the 
plttintifi*,  in  consideration  thereof,  agreed  to  allow  to  the  defendant  during 
such  period  one  moiety  of  the  clear  profits  of  the  business  to  be  paid  at 
the  expiration  of  the  year,  and  it  was  held  that  tliis  stipulation  as  to  profits 
did  not  create  a  partnership  during  the  year  between  the  parties,  but  that 
it  was  merely  a  mode  of  paying  the  plaintiff  for  his  services,  and  that  the 
defendant,  therefore,  under  a  plea  of  set  off,  was  entitled^to  give  evidence 
of  money  received  to  his  use  by  the  plaintiff  in  the  course  of  such  busi- 
ness. (A) 

{f)IIa)tley&  case,  Russ.  &  Ry.,  141  ;  Ben.  {g)  Hesieth  v.  Blanckard,  i.  T.  R.  144. 

C.  J.;  WithennijUm  v.  lierriufj^  8  M.  \  P.,  48,  (A)  JRatcUnson  v.  Clarke,  15  Law,  J.,  K.  s. 

49;  Meuer  v.  S/iflt'ih',  5  Tiiiint.,  74;  JJ)^  v.  Ejtch.  171. 
Bosueif,  1  Tiimpb.,  330, 
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The  same  distinction  between  a  compensation  for  labour  and  services  in 
the  character  of  a  servant  or  agent  of  the  copartnership  proportioned  to  the 
profits  and  payable  therefrom,  and  a  share  or  interest  in  such  profits,  and 
in  the  partnership  speculations  in  the  character  of  a  principal  and  partner 
in  the  firm,  prevails  in  the  Ifrench  and  continental  law,  where  it  is  provided 
that  when  a  merchant,  instead  of  a  fixed  salary,  agrees  to  give  his  agent 
a  certam  proportion  of  the  profits,  the  agent  .shall  not  be  considered,  on 
that  account,  to  be  a  partner  with  the  merchant  and  subject  to  the  con- 
tracts and  liabilities  of  the  co-partnership  ;  and  that  when  one  person  con- 
signs goods  to  another  to  be  sold,  under  an  agreement  that  the  consignee 
shall  have  the  whole  or  a  portion  of  the  proceeds  of  the  sale  that  may  be 
realized  beyond  a  certain  specified  amount,  the  consignee  shall  not,  on  that 
account  alone,  be  considered  a  partner,  (i) 

When  persons  unite  together  for  the  purpose  of  carrying  out  a  common 
undertaking  for  their  mutual  benefit,  and  some  of  them  find  the  money, 
stock,  and  equipments  necessary  to  carry  it  on,  whilst  others  merely  con- 
tribute labour  in  return  for  a  share  in  the  gross  earnings,  there  is  a  com- 
munity of  interest,  but  no  partnership  as  between  the  mere  labourers  in  the 
undertaking,  although  there  may  be  between  those  who  furnish  the  capital 
and  have  an  interest  in  the  joint  stock  of  the  business.  Thus  where  articles 
of  agreement  between  the  defendant,  the  master  of  a  whaler,  and  the  plain- 
tiff, one  of  the  sailors,  stipulated  that  the  produce  of  the  voyage  should  be 
divided  in  certain  proportions  amongst  the  owners,  the  captain,  and  sailors, 
the  proportion  of  a  common  sailor  being  a  one  hundred  and  nineteenth 
part,  it  was  held  that  the  sailors  "were  not  partners  with  the  owners  and 
captain  in  the  whaling  voyage.(^) 

Payment  of  annuities  out  of  the  profits  not  making  the  payee  a  partner. 
— ^A  person  who  merely  lends  money  to  a  firm  in  partnership,  to  be  employ- 
ed in  the  business,  or  who  receives  interest  for  money  advanced,  is  not  a 
partner  or  joint  adventurer  in  the  business,  as  the  money  is  payable  at  all 
events,  and  the  right  to  receive  it  does  not  depend  upon  the  contingencies 
and  fluctuations  of  the  trade. (/)  If  a  partner  withdraws  firom  the  firm 
leaving  a  certain  amount  of  capital  in  the  concern  for  which  he  is  to  receive 
interest  and  a  terminable  annuity  payable  at  all  events,  this  arrangement 
will  not  amount  to  a  perpetuation  and  continuation  of  the  preceding  part- 
nership.(i7i)  But  if  sums  professed  to  be  received  by  way  of  interest,  or  an 
annuity,  rise  and  fall  with  the  accruing  profits  and  the  fluctuations  of  trade, 

{%)  Pardetius,  Droit    Commeicial,    No.    969.       v.  Bennett,  1  Campb.  300. 
DHvetyier,  Droit  civ.  torn.  6,  No.  48,  66.  (l) Elffu  t.  \VAttei\b  M.  &  W.  618. 

{k)  Wakiruon  v.  Frasiti,  4  E«p.  181 ;  Evan*  {m)  Orau  v.  Smith,  2  W.  Bl.  998. 
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the  party  receiving  such  sams  of  money  does  not  stand  in  the  position  of 
a  creditor  of  the  partnership,  but  in  that  of  a  joint  speculator  and  adven- 
turer in  the  profits  and  losses  of  the  basiness,  risking  his  money  in  the 
concern  as  a  co-partner. («)  "I  think  the  true  criterion,"  observes  Sir 
William  Blackstone,  *'  (when  money  is  advanced  to  a  trader)  is,  to  consider 
whether  the  profit  or  premium  is  certain  and  defined,  or  casual,  indefinite, 
and  depending  upon  the  accidents  of  trade.  In  the  former  case  it  is  a 
loan,  in  the  latter  a  partnership.'^^) 

JOINT  CONTRACTS  aiid  TRANSACTIONS  fiot  makifig  the  parties  thereto 

PARTNERS. 

Joint  purchases  of  goods. — If  several  persons  join  together  in  making  a 
purchase  of  goods,  they  do  not»by  so  doing,  constitute  themselves  partners, 
unless  they  are  jointly  concerned  in  the  subsequent  disposal  of  such  goods. 
If,  for  example,  four  persons  agree  to  purchase  a  pipe  of  Madeira  and  after- 
wards  to  divide  it  amongst  them  for  their  own  separate  use  and  consump- 
tion, they  do  not,  in  contemplation  of  law,  become  partners  in  the  transaction 
inter  se^  although  they  are  part  owners  of  the  wine  when  purchased,  and 
may  be  jointly  responsible  to  the  vendor  for  the  price  of  it  But  if  the 
wine  when  purchased  is  to  be  resold  upon  the  joint  account  of  the  four,  they 
then  become  partners  in  the  transaction.  (/?)  If  such  joint  purchasers^  in- 
tending to  divide  the  goods  as  they  are  purchased^  and  not  to  deal  with 
them  afterwards  for  their  joint  profit,  employ  an  agent  to  go  into  the  mar- 
ket and  make  the  purchase,  or  send  one  of  their  own  body  to  strike  the 
bargain,  as  the  ostensible  buyer,  they  do  not  become  partners  in  the  per- 
chase,  and  are  not  even,  as  we  shall  presently  see,  jointly  responsible  to 
the  vendor  for  the  price ;  whether  the  ostensible  buyer  buys  in  one  lot,  and 
makes  one  purchase  on  behalf  of  all  jointly,  or  makes  several  purchases  on 
behalf  of  each  individually.  (;} 

Three  persons  agreed  amongst  themselves  to  purchase  a  quantity  of  oil. 
One  of  them  was  to  be  the  buyer,  and  the  others  were  to  share  in  the  pur- 
chase at  the  cost  price*  Hattersly  was  to  have  one-fourth,  Pugh  one* 
fourth,  and  the  ostensible  buyer  the  remaining  moiety ;  and  it  was  held 
that  the  three  parties  were  not  partners  in  the  transaction. (r)  So  where 
several  persons  employed  a  broker  to  buy  tea  for  them,  and  the  broker 

(n)  Oil  pin.  V.  Enderbif^  6  B.  &  Aid.  963  ;  1  Brooke,  cited  ib.999. 
D.  &  R.  576,  8.  c. ;  Ex  parte  Ckucki  I  M.  &  Sc.  (p)  Hoare  v.  Dawa,  Doug.  871. 

616,  617,  8  Biiig.  469,  s.  c.  (q)  Post,  ch.  30. 

(o)  Grace  v.  Sa^iih,  2  W.  Bl.  1001.     Pell  v.  (r)  Coope  t.  Eyre,  1  H.  Bl.  87. 
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bought  in  one  lot,  it  was  held  that  there  was  no  partnership  hetween  the 
parties  who  employed  the  broker.  ''  If  such  a  transaction/'  observes 
Baller>  J.,  "  were  sufficient  to  constitute,  a  partnership,  a  broker  would 
have  it  in  his  power  to  make  five  hundred  persons  partners  who  had  never 
seen  nor  heard  of  one  another,  or  might  at  his  pleasure  convert  his  princi- 
pals into  partners  or  noty  without  any  authority  from  them,  (s) 

The  same  distinction  founded  on  reason  and  common  sense  prevails  in 
the  civil  and  continental  law.  "  If  two  or  more  persons/'  observes  Domat, 
"  wishing  to  buy  the  same  thing,  agree,  in  order  not  to  raise  the  price  by 
bidding  against  each  other,  to  buy  it  jointly  together,  or  to  buy  it  through 
the  medium  of  one  of  themselves,  or  through  a  third  party,  this  agreement 
renders  the  thing  bought  the  common  property  of  all  of  them,  but  it  does 
not  join  them  together  in  partnership,  for  they  are  not  bound  together  by 
the  choice  of  the  persons,  but  only  by  the  thing  which  they  have  in  com« 
mon.  (t)  In  every  partnership  there  is  a  community  of  interest,  but  every 
community  of  interest  does  not  create  a  partnership.(f^) 

Agreements  to  subscribe  toward  the  formation  of  a  joint  capital  and 
stock  in  trade  J  and  to  divide  pro/its,  not  amounting  to  a  present  partner- 
ship.— Communications  and  agreements  between  parties  with  a  view  to  the 
ultimate  formation  of  a  partnership,  will  not  constitute  them  partners  in 
an  actually  existing  partnership.  "  If  a  person  agrees  to  become  a  part- 
ner at  a  future  time  with  others,  provided  other  persons  agree  to  do  the 
same,  and  advance  stipulated  portions  of  capital,  or  provided  any  other 
previous  conditions  are  performed,  there  is  no  contract  of  partnership 
until  all  those  conditions  are  performed."(^)  If  several  persons  agree  to 
share  in  a  joint  enterprise,  and  divide  the  profit  and  loss,  and  each  agrees 
to  contribute  a  certain  amount  to  the  joint  stock,  either  in  the  shape  of 
money  or  goods,  there  is  no  partnership  between  them^  until  the  joint 
contributions  are  brought  in,  and  the  joint  undertaking  set  afloat  accord- 
ing to  the  agreement. 

If  a  prospectus  for  the  formation  of  a  partnership  states  that  the  capital 
is  to  consist  of  a  certain  amount  of  money,  to  be  divided  into  a  certain 
number  of  shares,  and  that  a  deed  of  copartnership  is  to  be  executed,  a 
subscriber  who  takes  shares,  and  pays  a  deposit  thereon,  does  not  become 

(t)  Hoart  r.Dawi,  1  Dong.  873.  tit.  2,  lex  81.    "  Toute  society  est  nn  oommu- 

(i)  De  la  society,  Ut.  1,  tit  8,  a.  8.  T.CBnrres  nant^  nuus  tont  commonatit^  n^est  point  on  ao- 

de  Domat,  ed.  1885,  torn.  1,  266,  266.    So  by  dot^  Duranton,  17|  art.  820. 

the  Roman  law.    "  In  emptionibus  qui  nolunt  {x)  Parke,  J.,  Dickimon  ▼.  Valpy,  10  B.  & 

inter  te  contendere,    lolent  per  ntuitium  rem  G.  142.    Bo%mt  v.  Freeth,  9  B.  Sc  C.  640. 

eroere  in  commune,  quod  a  saeielate  louge  remo-  Howell  v.  Brodie,  8  Sc.  372.    Meiah  v.  Clinton 

turn  ett.     Dig.  lib.  17,  tit.  2,  lex  33.  11  Ad.  &  B.  418. 
(«)  Domat,  (Society,)    tit.   8,   Dig.   lib.  17, 
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ft  partner  with  the  projectors  and  other  subscribers,  unless  all  the  shares 
have  been  taken,  the  full  amount  raised,  and  the  deed  executed ;  unless  be 
has  expressly  or  impliedly  assented  to  the  launching  of  the  partnership 
and  the  commencement  of  business  by  the  managers  and  directors,  with  a 
less  amount  of  capital,  and  a  smaller  number  of  shares  and  partners,  and 
has  waived  the  conditions  precedent  to  the  formation  of  the  partne^hip.(y) 
But  if  with  a  full  knowledge  of  the  terms  of  the  partnership  remaining 
unfulfilled,  and  of  the  conditions  on  which  the  partnership  was  to  be 
formed  being  unaccomplished,  be  does  acts  amounting  to  an  assent  to  the 
carrying  on  of  the  concern  in  its  incomplete  state,  such  acts  amount  to  a 
waiver  of  the  conditions,  and  he  becomes  a  partner  in  an  actually  existing 
partnership,  (^r)  And  a  partnership  tnay  commence  at  once,  although  a 
deed  of  copartnership  or  of  settlement  has  to  be  executed,  and  other  things 
remain  to  be  done  at  some  subsequent  period,  (a) 

By  an  agreement  between  a  firm  in  partnership  and  the  defendant,  a  pro- 
posed dormant  partner,  it  was  stipulated  that  the  defendant  should  bring 
into  the  business  1,000/.  in  money  and  1,000/.  in  goods,  and  should  be  enti- 
tled to  one-third  of  the  profits ;  that  the  name  of  the  firm  should  be  changed, 
and  the  partnership  commence  from  the  first  of  April,  1839,  but  that  the 
defendant  should  have  the  option  of  determining,  at  any  period  within 
twelve  months  of  that  day,  whether  he  would'  become  a  partner  or  not. 
The  1,000/.  in  money  and  the  1,000/.  in  goods  were  accordingly  brought 
into  the  firm  by  the  defendant,  and  the  name  of  the  firm  was  altered  from 
•'  B.  and  S.  Vanderplank,"  to  "  B.  and  S.  Vanderplank  and  Co.,"  (the 
name  of  the  defendant  (Evill)  not  appearing  in  the  name  of  the  firm ;)  and 
a  new  banking  account,  in  the  new  name  of  the  firm,  was  opened  at  the 
bankers ;  but  the  defendant,  within  the  twelve  months,  declared  his  deter- 
mination not  to  enter  into  the  partnership,  and  it  was  held  that  he  never 
had  become  a  complete  partner  in  the  house. (S)  ^ 

An  agreement  to  take  shares  in  a  provisionally  registered  joint  stock 
company,  is  an  agreement  to  become  a  partner  in  the  company  when  it  is 
duly  formed  and  completely  registered  according  to  the  provisions  of  the 
Joint  Stock  Companies  Act ;  and  until  the  requisite  shares  have  been 
allotted,  capital  subscribed,  and  the  company  completely  registered  and 
brought  into  existence  as  a  fully  formed  partnership,  the  parties  agreeing 
to  take  shares,  and  not  taking  an  active  part  in  the  formation  of  the  com- 

(y)  Fox  V.  Frith,  10  M.  &  W.  181.    Fox  v,  S'eifftnJberger  v.  Carr,  8  Sc.  N.  R.  4W. 
Clinton,  4  M.  &  P.  G7C ;   6  Ring.  776,  s.  c.  (a)  BattUy  y,  BaUey,  1  Sc  N.R.  148. 

Pilchford  s.  Davis,  5  M.  &  W.  2.  (6)  CMbriel  v.  EvU^  9  M.  &  W.  207. 

(;)  Trcdw'tn  v.  Bourne,    G    M.   &  W.    461. 
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pany,  do  not  become  partners ;  they  stand  merely  in  the  position  of  per- 
sons who  have  agreed  to  become  partners  upon  certain  contingencies^  and 
the  happening  of  certain  events ;  and  until  the  conditions  precedent  have 
been  accomplished^  there  is  no  partnership  between  th6m.(£7) 

Of  a  PARTNERSHIP  in  the  profits  of  a  business  or  joint  speculation,  but 

not  in  the  capital  stock  of  the  concern. 

There  may  be  a  partnership  as  regards  the  accruing  profits  of  a  business 
or  joint  speculation^  when  there  is  no  partnership,  nor  even  a  community 
of  interest  in  the  capital  stock  of  the  business.  Thus  where  several  per- 
sons unite  together  for  the  purpose  of  carrying  on  the  business  of  common 
carriers  of  passengers  and  goods^  and  one  finds  a  coach,  and  the  others 
divide  the  road  into  districts,  and  each  horses  and  conveys  the  coach 
through  his  own  district,  finding  his  own  horses,  harness,  stables,  and 
equipments,  servants,  and  coachmen,  and  all  things  necessary  for  the 
purpose,  there  is  no  partnership  in  the  stock  in  trade,  although  there  is  a 
partnership  in  the  accruing  profits.(^)  So,  (to  cite  an  example  firom 
Pothier,)  if  the  separate  owners  of  two  cows  agree  to  send  their  milk 
together  to  market,  and  sell  it  for  their  joint  benefit,  there  is  no  partner- 
ship  in  the  cows,  although  the  parties  are  partners  in  the  sale  of  the 
milk.  If  goods  are  sent  to  a  broker  to  sell,  under  an  agreement  that 
he  is  to  have  half  of  whatever  he  can  get  for  them  beyond  a  certain  amount, 
there  is  no  partnership  in  the  goods,  although  he  is  a  partner  with  the 
owner  in  the  profits  of  the  sale.(^) 

If  an  author  and  a  publisher  agree  to  publish  and  sell  a  work  upon  joint 
account,  and  divide  the  profits  of  the  sale,  and  it  is  stipulated  between 
them  that  the  aukhor  shall  write  the  book,  and  furnish  a  certain  quantity 
of  manuscript,  and  that  the  publisher  shall  print  and  publish  it  at  his  own 
expense,  receive  the  produce  of  the  sale,  and  after  deducting  the  expenses 
of  the  publication,  divide  the  profits  between  himself  and  the  author ;  here 
there  is,  it  seems,  no  partnership  in  the  unsold  copies  of  the  work,  but 
only  in  the  profits  of  the  sale.(y)  In  many  cases,  however,  where  parties 
agree  to  manufacture  a  commodity  to  be  sold  on  joint  account,  the  one 
finding  the  raw  material,  and  the  other  the  labour,  and  skill  necessary  for 
the  purpose,  there  is  a  partnership  between  them  in  the  manufactured 
article  itself,  as  soon  as  it  is  completed  and  made  ready  for  sale,  as  well  as 

(c)  WaUlab  v.  Spoilitwoode,  15  Law  J.,  ir.  S.  (e)  Smith  t.  WaUon^  2  B.  &  C.  401  ;  3  D.  & 

Exch.  lyS,  post,  ch.  19.  R.  761.    Meyer  v.  Sharj>e,  5  Taunt.  74. 

{d)  Barton  Y^Uamon,  2  Taunt.  51.  {/)   Wilson  v.  Whitehead,  10  IC.  &  W.  503. 
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in  the  profits  of  the  sale.  **  Bometimes  the  labour  and  money,"  observes 
Puffendorf,  in  his  chapter  on  Partnership,  *'  are  so  interwoven  together, 
as  to  give  him,  that  contributed  only  his  labour,  a  share  even  in  the  prin- 
cipal, the  labour  of  the  one  and  the  money  of  the  other  being  in  a  manner 
united  into  one  mass.  As  when  one  lays  out  his  money  on  unwrought 
commodities,  and  another  exercises  his  labour  in  working  them  up  and 
managing  them.  Thus,  if  I  give  a  weaver  100/.  to  buy  wool,  and  he 
makes  cloth  of  it,  computing  his  labour  at  100/.,  here  it  is  manifest  that 
we  have  both  of  us  an  equal  interest  in  the  cloth,  and  when  it  is  sold  the 
money  ought  equally  to  be  divided:  and  I  ought  not  to  subtract  the 
money  that  I  contributed  at  first,  and  then  divide  with  him  the  remain- 
der." (^) 

0/the  inability  of  one  of  the  partners  to  create  a  fresh  partner- 
ship by  introducing  a  third  party  into  the  business  without  the 
consent  of  his  co-partners. 

Of  the  distinction  between  public  and  private  partnerships, — ^A  partner 
in  a  private  commercial  partnership  (not  being  a  public  joint  stock 
company  with  transferable  shares,  post,  ch.  L9,)  cannot  introduce  a 
stranger  into  the  firm  as  a  partner  without  the  consent  of  all  the  members 
of  the  co-partnership.  "  If  therefore,"  to  use  the  language  of  the  civiUans 
which  accords  with  the  doctrines  of  our  own  courts  upon  the  same  sub- 
ject, "  one  of  the  partners  takes  another  person  into  partnership  with  him, 
this  third  person  will  not  be  a  partner  with  the  others,  but  only  with  the 
partner  who  has  associated  himself  with  him.  This  will  make  amongst 
them  a  second  partnership,  distinct  from  the  first,  and  limited  to  the  share 
of  that  partner  who  has  so  joined  himself  with  another.  (A) 

ig)  Puff,  de  jure  nat  et  gent  lib.  5,  ch.  8,  Cum  enim  locietaf  ooiuenfa  contiahatiir,  social 

514,  ed.  1729.  mihi  eue  non  potest,  quern  ego    Bociom  ene 

'    (A)  Domat,  de  la  Society,  tit.  8,  s.  2,  No.  5.  noloi :  quid  eigo  si  sodas  mens  eum  admisit,  ei 

£x  parte  Barrow^  2  Rose,  255.     Qni  admittur  soli  socius  est.   Dig.  lib.  17,  tit  2,  lex  19.  Nam 

socius  ei  tantom  sodas  est  qai  admisit,  et  recte.  sodi  mei  sodus,  mens  socius  non  est  Lex  20. 
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SECTION  II. 


LIABILITIES   EX  CONTRACTU   OF  PARTNERS   INTER   SE.  (a) 

Of  the  COMMON  LAW  MAXIM  that  ONE  PARTNER  cannot  maintain  an 
ACTION  against  the  firm  upon  partnership  contracts. — It  is  an  an- 
cient maxim  of  the  common  law,  that  if  a  plaintiff  in  an  action  against  a 
firm  in  partnership  upon  a  partnership  contract  is  himself  a  member  of 
the  firm,  the  action  is  not  maintainable  ;  for  being  himself  liable  as  one 
of  the  partners  upon  all  contracts  binding  upon  the  co-partnership,  he  is 
in  principle,  it  is  said,  both  plaintiff  and  defendant  in  the  action,  which 
cannot  be  permitted. 

An  indenture  inter  partes  was  made  between  Houston  (one  of  four 
partners  in  a  bank)  of  the  first  part,  Ferring,  Barber,  Shaw,  (the  other 
three  partners,)  and  Houston,  (the  fourth  partner,)  bankers  and  co- 
partners of  the  second  part,  and  Oliver  Vill  of  the  third  part,  which  recited 
that  Houston,  in  his  individual  capacity,  was  indebted  to  ''  Perring, 
Barber,  Shaw,  and  Houston/'  in  a  considerable  sum  of  money,  the 
amount  of  which  could  not  then  be  exactly  ascertained,  and  that  Houston 
might  become  indebted  to  them  in  further  sums  of  money,  and  that  for 
securing  to  the  said  Perring,  Barber,  Shaw,  and  Houston  the  payment  of 
the  said  debt,  and  of  what  might  thereafter  become  due  to  them  from 
Houston,  the  latter  had  assigned  certain  property  to  the  said  Oliver  Vill 
as  a  trustee  for  the  co-partnership,  and  bad  agreed  to  enter  into  the  cove- 
nant thereinafter  set  forth,  and  the  deed  then  contained  a  covenant  on  the 
part  of  Houston  with  Perring,  Barber,  Shaw,  and  Houston,  to  pay  to 
them  the  debt  then  owing,  and  all  sums  which  might  thereafter  become 
due  from  him  to  them,  and  it  was  held  that  no  action  at  law  could  have 
been  maintained  upon  this  covenant,  as  the  parties  suing  thereon  must 
necessarily  have  been  both  plaintiffs  and  defendants  in  the  action.  {Jb) 

If,  therefore,  an  indenture  inter  partes  be  expressed  to  be  made  be- 
tween a  firm  in  partnership  by  its  trading  name  of  the  one  part,  and  one 
of  the  partners  in  his  own  name  individually  of  the  other  part,  and  such 
indenture  contains  covenants  on  the  part  of  the  firm  with  the  one  partner 

(a)  At  to  the  plaaati£b  in  such  actioni,  Me  (()  Jh  TatML  ▼.  Skaim,  1  B.  ft  Aid.  669. 

ante,  282—286. 
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iDdividually,  and  the  latter  seals  the  deed  in  common  with  the  other 
partners  of  the  firm,  the  partner  so  sealing  the  deed  cannot  maintain  an 
action  upon  it,  inasmuch  as  he  seals  it  as  one  of  the  members  of  the  firm 
as  well  as  on  his  own  individual  account,  and  is  therefore  both  cove- 
nantor and  covenantee  in  the  deed. 

If  bills  of  exchange  or  promissory  notes  be  accepted  or  given  in 
the  trading  name  of  the  firm,  or  be  expressed  to  be  accepted  or  given  by 
some  one  or  more  of  the  pastners  for  and  on  behalf  of  the  co-partnership, 
and  the  payee  of  such  bills  or  notes  is  himself  a  member  of  the  firm,  he 
cannot  maintain  an  action  upon  them  against  the  co-partnership.  When 
one  partner  draws  a  bill  on  his  own  &rm,  by  its  trading  name,  and  the 
bill  is  accepted  by  the  firm  in  such  trading  name,  it  is  the  case,  it  has 
been  said,  of  a  man's  drawing  upon  himself;  he  is  both  drawer  and 
drawee,  and  if  he  sues  the  firm  upon  the  bill,  he  is  in  principle  suing 
himself,  which  cannot  be  permitted,  (c)  The  rule,  in  fact,  is  that  all 
partners  ought  to  be  made  defendants  in  actions  upon  co-partnership  con- 
tracts, as  the  contract  is  the  joint  contract  of  all  of  them,  and  not  the 
separate  contract  of  each  partner ;  and  a  plaintiff,  who  sues  on  such  a 
contract,  without  joining  all,  may  be  met  by  a  plea  in  abatement.  When, 
therefore,  the  plaintiff  himself  is  one  of  the  partners,  and  is  met  by  such  a 
plea  alleging  that  he  is  himself  a  co-contractor,  his  action  is  defeated,  for 
he  cannot  sue  out  a  firesh  writ  making  himself  both  plaintiff  and  defendant 
in  the  action. 

But  if  the  contract,  though  made  concerning  the  partnership  affairs, 
and  in  furtherance  of  the  joint  undertaking,  is  the  individual  contract  of 
the  partners  who  are  parties  to  it ;  if  it  is  made  by  them  in  their  own 
names  and  not  in  the  name  of  the  firm,  the  objection  does  not,  of  course, 
apply.  Thujs,  if  a  deed  be  expressed  to  be  made  between  three  of  the 
partners,  nominatim  of  the  one  part,  and  a  fourth  partner  of  the  other 
part,  and  the  three  covenant  nominatim  with  the  fourth,  then,  as  the 
deed  is  the  individual  contract  of  the  parties  executing  it,  and  not  the 
contract  of  the  firm  of  which  they  are  members,  although  it  may  be  en- 
tered into  for  partnership  purposes,  and  made  concerning  partnership 
affairs,  there  can  be  no  objection  to  the  fourth  partner  suing  the  other 
three  upon  their  covenant. 

Thus  if  a  deed  expressed  to  be  made  between  A.  and  B.,  two  out  of 
several  partners  of  a  firm  of  the  one  part,  and  C,  another  partner^  of  the 

(c)  NeaU  ▼.  TwrUm,  12  Moore,  868 ;  4  Bing.      2  M.  &  R.  869.    SmUk  t.  JarrU^  2  Raym. 
149,  s.  c.    Mainvairing  t.  Newman,  2  B.  &  F.      1484. 
120,  126      Ttagw  ▼.  Btiihard,  8  B.  &  C.346 ; 
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other  part,  recites  that  D.  has  advanced  600/.  by  way  of  a  loan  to  the 
co-partnership,  and  contains  a  covenant  on  the  part  of  A.  and  B.  with  D. 
to  repay  D.  the  500/.  by  a  day  certain,  D.  may  maintain  an  action  of 
covenant  against  A.  and  B.  for  the  money,  as  the  contract  is  not  the  con- 
tract of  the  firm  at  large,  but  the  individual  contract  of  the  persons  who 
are  made  parties  to  it. 

So  in  the  case  of  covenants  and  agreements  between  partners  to 
contribute  capital  or  labour  to  the  joint  stock  of  the  co-partnership, 
not  to  trade  on  their  own  account,  &c.,  entered  into  by  them  in  their 
own  names  with  each  other,  each  of  the  partners  who  neglects  to  fulfil 
his  covenant  is  liable  to  an  action  at  the  suit  of  all  the  rest  for  the  joint 
damage  sustained  by  them  in  respect  thereof,  inasmuch  as  the  contract  is 
the  individual  contract  of  the  different  parties  who  thereby  agree  to  be- 
come partners.  The  covenant  of  each  covenantor  is,  in  contemplation  of 
law,  made  with  all  the  rest  excluding  himself,  and  all  the  rest  are  joint 
tenants  against  him ;  "  for  if  there  be  twenty  partners,  and  one  of  them 
covenants  with  all  the  rest,  he  is  in  that  respect  several  from  them  all,  and 
they  all  joint  against  him."  (d) 

Thus,  where  an  indenture  tripartite  entered  into  between  Taylor  of  the 
first  part,  Clipsham  of  the  second  part,  and  Castle  of  the  third  part, 
recited  that  the  three  parties  had  contracted  with  his  Majesty's  commis- 
sioners of  prize  goods  to  buy  and  take  all  brandy  wines  which  at  any  time 
before  the  first  day  of  September  then  next  coming  should  be  condemned 
as  lawful  prize  and  ordered  to  be  sold,  at  such  rates  and  prices,  and  upon 
such  conditions  as  were  set  forth  in  the  contract  with  the  commissioners* 
And  each  of  the  three  did  then  for  himself,  his  executors,  &c.,  covenant 
and  agree  with  the  other  and  others  of  them  respectively,  and  his  and 
their  respective  executors,  &c.,  that  there  should  be  a  joint  stock  of  600/. 
to  be  raised  eqtiaily  by  the  parties,  and  deposited  in  the  hands  of  Hynton, 
a  goldsmith,  to  be  disposed  of  by  the  parties,  or  any  two  of  them,  and 
that  all  the  prize  bran^es  should  be  bought  by  them  in  partnership,  upon 
their  joint  account;  and  that  none  of  the  parties  during  the  continuance 
of  the  partnership  should  sell,  merchandize,  or  trade  in  brandy  wines  by 
himself  only,  or  in  company  with  any  other,  but  only  upon  the  same 
joint  account ;  and  that  no  brandies  which  should  come  to  the  hands  of 
any  of  the  parties  should  be  sold  by  him  without  the  assent  of  the  others, 
in  writing  under  their  hands,  and  that  the  gain  should  be  equally  di- 
vided, and  the  loss  equally  borne ;  and  that  all  the  monies  which  should 

(<2)  TktwbUthorp  ▼.  Sardetty,  7  Hod.  117.     Vesiy  r.  ManttU,  0  H.  &  W.  825. 
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be  received  by  any  of  the  partners  should  be  paid  in  to  Hynton  by  tlie 
party  who  should  receive  it,  to  be  disposed  of  as  the  joint  stock  was 
directed  to  be  disposed  of ;  it  was  held  that  one  of  the  partners  was  liable 
to  an  action  at  the  suit  of  the  other  two  for  a  breach  bv  him  of  the  cove- 
nants  contained  in  this  deed,  {e) 

So  where  four  fiddlers  entered  into  articles  of  agreement  under  seal  to 
play  together  for  their  joint  profit,  and  bound  themselves  each  to  the 
other  not  to  play  asunder  except  on  my  Lord  Mayor's  day,  it  was  held 
that  one  of  them  who  had  played  by  himself  at  a  tavern  for  his  own 
private  advantage  contrary  to  the  agreement,  was  liable  to  an  action  at  the 
suit  of  the  other  three  for  the  recovery  of  the  20/.  (/) 

The  herald  painters  entered  into  articles  of  co-partnership  under  seal  in 
their  own  names  individually,  and  covenanted  each  for  himself  with  the 
other  and  others  of  them  to  work  for  their  joint  benefit,  and  bring  all 
their  work  to  one  shop  for  sale,  and  divide  the  profits  between  them  in 
certain  shares  and  proportions,  and  it  was  held  that  one  of  the  cove- 
nantors who  had  not  brought  his  work  to  the  appointed  place  was  liable 
to  an  action  at  the  suit  of  the  other  covenantees  for  his  breach  of  con- 
tract {g) 

And  as  regards  simple  contracts  inter  partes  between  partners  in 
their  own  names  individually  for  the  formation  of  a  joint  stock,  and  a 
contribution  by  each  of  them  of  a  certain  amount  of  capital,  to  be  paid 
to  the  bankers  of  the  co-partnership,  or  to  one  of  such  partners  as  a 
trustee  for  all  the  rest,  any  one  of  the  partners  neglecting  to  pay  his 
share  or  proportion  of  the  agreed  capital,  may  be  sued  by  all  the  rest,  as 
the  contract  is  in  like  manner  with  all  the  rest,  excluding  himself,  he 
being  in  contemplation  of  law  several  firom  them  all  in  respect  of  his  par- 
ticular share  of  the  joint  contribution,  and  they  all  joint  against  him. 
If  several  of  the  partners  sign  an  agreement,  constituting  one  of  their 
number  a  trustee  for  the  whole  body,  and  authorizing  him  to  sue  for  and 
receive  their  several  contributions  to  the  joint  stock,  each  of  the  partners 
signing  the  agreement  is  liable  to  an  action  at  the  suit  of  the  partner  so 
appointed  for  not  paying  up  his  share  of  the  contribution. 

Twenty-two  persons  agreed  to  charter  a  small  steam-boat  to  ply  for 
hire  with  passengers  and  goods  between  London  and  Heme  Bay  during 
the  winter  season,  and  to  share  the  profits  and  loss  of  the  adventure.  Some 
agreed  to  subscribe  50/.,  and  others  25/.,  and  all  were  to  share  in  the 

(e)  EedaUm  t.  CKptham,  1  Saund.  153 ;  2  {(f)  Sautiden  t.  Jchnton,  Skin.  401 ;  Comb. 

Keb.  338,  847,  ■.  c  230,  s.  c 

(/)  SjHiieer  y.  Durant,  Comb.  115. 
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profits,  and  contribate  to  the  losses  in  proportion  to  the  amount  of  their 
several  subscriptions.  The  plaintiff,  one  of  the  twenty-two  parties  who 
signed  the  agi'eement,  and  a  subscriber  of  50/.,  was  authorized  to  charter 
a  suitable  vessel,  and  to  make  the  necessary  arrangements  for  setting  the 
scheme  afloat,  and  each  of  the  parties  paid  him  10/i  per  cent,  for  the 
purpose  of  defraying  the  expenses  of  the  preliminary  proceedings,  and  by 
the  agreement  they  further  bound  themselves  to  pay  to  the  plaintiff,  each 
in  proportion  to  his  subscription,  such  further  instalments  as  it  might  be 
necessary  to  call  for  from  time  to  time  should  the  earnings  of  the  boat  be 
insufficient.  The  steam-boat  was  accordingly  chartered^  and  continued  to 
ply  until  the  end  of  the  season,  when  the  joint  adventure  being  at  an  end, 
the  accounts  were  made  up  and  balanced,  and  it  was  found  that  the  ex- 
penses had  so  far  exceeded  the  earnings  of  the  boat  as  to  render  it  neces- 
sary for  the  plaintiff  to  call  for  an  instalment  from  the  subscribers  to 
meet  the  deficiency.  The  defendant  was  therefore  applied  to  as  one  of 
the  subscribers  for  his  share  of  the  general  contribution,  according  to  the 
agreement,  which  he  refused  to  pay,  and  it  was  held  that  the  plaintiff  was 
entitled  to  maintain  an  action  against  him  upon  the  agreement  for  the 
recovery  thereof,  {h) 

Six  persons  entered  into  articles  of  co-partnership  as  carriers  of  passen- 
gers; each  agreed  to  horse  and  convey  a  stage  coach  for  a  certain 
number  of  miles  in  a  given  time,  and  in  default  to  pay  a  forfeiture  or 
penalty  of  50/.  as  liquidated  damages  to  the  plaintiff,  who  was  one  of  the 
six,  and  who  was  authorized  to  receive,  and  empowered  to  sue  for  such 
forfeiture  when  it  occurred ;  and  it  was  agreed  that  the  amount  should  be 
divided  amongst  such  of  the  parties  to  that  agreement  as  should  not  have 
subjected  themselves  to  any  such  forfeiture  to  the  exclusion  of  every  defaulter, 
and  it  was  held  that  one  of  the  six  who  had  neglected  to  horse  and  convey 
the  coach  according  to  his  agreement,  was  liable  to  an  action,  at  the  suit 
of  the  plaintiff,  for  the  recovery  of  the  50/.,  as  liquidated  damages  for  his 
breach  of  contract.  '^  It  has  been  insisted,''  observed  Best^  G.  J.,  that 
this  agreement  makes  the  parties  to  it  partners,  and  therefore,  that  if  any 
of  them  have  claims  against  the  others  they  must  go  into  a  court  of  equity. 
In  that  which  is  sought  to  be  recovered  in  this  action  the  defendant  has 
no  interest  whatever.  It  is  a  penalty  to  be  paid  by  the  plaintiff  for  the 
use  of  the  other  contracting  parties,  the  defendant  himself  being  by  the 
terms  of  the  agreement  expressly  excluded  from  any  share  in  it.  There 
are  no  accounts  to  be  settled  before  this  claim  can  be  decided,  and,  thcrc- 

{h)  Brown  v.  TaptwU,^  M.  &  W.  123. 

H   H 
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fore,  there  is  no  reason  why  the  case  should  not  be  disposed  of  in  a  court 
of  law,  or  why  the  parties  should  be  subject  to  the  delay  and  expense 
attending  proceedings  in  equity.  Courts  of  law  should  be  careful  not  to 
narrow  their  jurisdiction.  Whenever  justice  can  be  attained  in  a  court  of 
law,  a  suit  should  be  prosecuted  there  in  preference  to  driving  the  parties 
to  their  equitable  rights  ....  The  third  objection  is,  that  there  is  no 
mutuality  in  the  agreement,  for,  that  if  the  plaintiff  incurred  a  penalty,  he 
could  not  sue  himself.  That  is  a  case  not  provided  for  by  the  agreement, 
and,  therefore,  all  the  other  contracting  parties  who  had  incurred  no 
penalty  must  join  in  the  action  against  him,  they  would  thus  obtain  equal 
redress  though  not  precisely  in  the  same  manner.  Where  an  act  of  parlia- 
ment directs  that  a  company  shall  sue  and  be  sued  in  the  name  of  their 
treasurer,  or  clerk,  and  he  has  a  claim  against  them  for  wages,  be  cannot 
sue  himself,  but  must,  notwithstanding  the  provisions  of  the  act,  sue  the 
company,  (t) 

An  author  and  a  publisher  undertook  the  publication  and  sale  of  a  work 
on  their  joint  account  and  for  their  joint  benefit:  the  author  agreeing  to 
supply  a  certain  quantity  of  manuscript,  and  the  publisher  agreeing  to 
print  and  publish  the  work  at  his  own  expense,  and  to  divide  the  profits 
with  the  author,  and  the  latter,  after  a  portion  of  the  work  had  been 
printed,  refused  to  complete  it,  and  it  was  held  that  the  publisher  was 
entitled  to  maintain  an  action  against  him  for  the  damage  he  had  sustained 
by  reason  of  the  non-performance  of  the  contract.(A;) 

All  partners,  therefore,  who  have  contracted  with  each  other  nominatim 
to  contribute  their  labour  or  services  to  the  common  purposes  of  the  part- 
nership, or  to  add  goods  and  chattels  to  the  joint  stock,  or  to  bring  money 
into  one  common  fund  for  the  joint  benefit  of  all,  are  each  liable  to  an 
action  at  the  suit  of  all  the  rest,  for  the  damage  resulting  to  them  from  his 
breach  of  contract ;  (/)  as  is  also  every  partner  who  has  agreed  not  to 
trade  on  his  own  account — not  to  sell  merchandize  without  the  assent  of 
the  others — not  to  draw  or  indorse  bills  of  exchange,  or  promissory  notes, 
in  the  name  or  on  account  of  the  firm. 

And  so  with  all  other  simple  contracts,  if  they  are  not  made  in  the  trad- 
ing name  of  the  co-partnership,  and  do  not  appear  upon  the  face  of  them 
to  be  the  contracts  of  the  entire  firm  collectively,  but  are  entered  into  by 
the  partners  in  their  own  names  as  their  own  contracts  individually; 
one  partner  who  is  sued  thereon  by  another  cannot  discharge  himself  firom 

• 

(»)  ItadenhurH  v.  Bates,  11  Moon,  429,  iSO ;  {1}  ChU  t.  LeekU,  2  Stark,  108;  Vawimg  t. 

8  Bing.  470,  b.  c.  Lwkk,  18  Bast  7. 

(k)  OaU  T.  Leckie,  2  Stark,  107. 
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liability  on  the  ground  that  the  contract  was  in  reality  a  co-partnership 
contract  made  on  behalf  of  the  &Tm.{m) 

If  BILLS  of  EXCHANGE  or  PROMISSORY  NOTES  be  drawn  by  one  partner 
on  the  others  individaally,  and  be  accepted  by  any  one  or  more  of  them, 
individually  in  their  own  names,  no  mention  being  made  of  the  firm,  the 
parties  whose  names  appear  on  the  face  of  such  notes  or  bills  are  indivi- 
dually liable  to  the  payee  whether  he  is  a  partner  with  them  in  the  firm  or 
not«  and  whether  the  bill  or  note  has  or  has  not  been  given  in  respect  of  a 
partnership  transaction,  inasmuch  as  the  contract  is  not  in  such  a  case  tlie 
contract  of  the  firm,  but  the  contract  of  the  individual  partner  or  part- 
ners signing  it.  (») 

The  rule  of  law  that  one  partner  cannot  sue  the  rest  of  his  co  part- 
ners upon  contracts  by  the  firm,  in  its  trading  name,  and  which  appear 
upon  the  face  of  them  to  be  the  joint  contracts  of  all  the  partners, 
has  been  pushed  to  a  most  inconvenient  length,  and  is  often  productive  of 
great  hardship  and  inconvenience,  as  it  deprives  a  partner  of  all  remedy  at 
common  law  for  the  recovery  of  money  lent,  or  goods  supplied,  or  work 
done  by  him  for  the  benefit,  and  at  the  request,  of  the  firm,  {o)  unless  he 
has  taken  care  to  obtain  the  individual  and  personal  security  of  the  other 
partners  for  the  repayment  of  the  money,  or  the  price  of  the  goods  and  the 
work;(/7)  and  he  is  consequently  frequently  driven  into  courts  of  equity 
for  relief,  where  no  technical  difficulty  is  allowed  to  stand  in  the  way  of 
strict  and  impartial  justice. (^) 

One  of  the  absurd  consequences  of  this  rule  is,  that  the  partners  in  one 
house  of  trade  cannot  maintain  an  action  against  the  partners  in  another 
house  of  trade,  upon  contracts  made  between  the  co-partnerships,  if  one  of 
the  partners  of  either  house  happens  at  the  time  of  the  making  such 
contracts,  to  be  a  partner  in  both  houses,  whether  the  action  be  brought  in 
the  lifetime  of  the  common  partner,  or  after  his  decease. (r)  "In  this 
respect,"  justly  observes  Story,  J.,  "  the  Boman  law,  the  law  of  France, 
and  the  law  of  Scotland,  present  a  marked  contrast  to  the  common  law .  •  . 


f; 


im)  Biggins  t.  Senior,  8  M.  &  W*,  834. 
n)  Fox  V.  Frith,  10  M.  &  W.  131 ;  SiffHn. 
T.  Walker,  2  Campb.  307;  ThimbUthorpe  t. 
Hardetiy,  7  Hod.  117;  Bavfden  y.  HoweU,  3 
M.  &  Gr.  638.  Best,  C.  J.,  12  Moons,  368 ;  Pru- 
ton  T.  SimUon,  1  AiiBtr.  50. 

(o)  He  ia  not  of  course  precluded  from  suing 
in  respect  of  money  lent  or  work  done  hefart  he 
became  a  partner ;  Lv4Mt  v.  Beach,  1  M.  &  Gfr. 
417, 1  Sc.  N.  R.  350. 

ip)  M<^ai  V.  Van  MiUingen,  2  B.  &  F.  124  n. ; 


Perring  v.  Howe,  12  Moore,  146, 147 ;  Jfeale  ▼. 
Turton,  ib.  365 ;  Goddard  t.  Hodges,  1  Cr.  &. 
M.  37 ;  Skarpe  v.  Cummingt,  14  Law  J.,  m.  s. 
(Q.  B.  10.)  MUbum  t.  Cod,  7  B.  &  C.  419. 

(i^')  By  the  Roman  law  erery  partner  who  hnd 
incurred  expenses  in  the  transaction  of  the  com" 
mon  af&irs  of  the  firm,  Was  entitled  to  com- 
pensation out  of  the  joint  stock.  Dig.  Hb.  17y 
tit  2,  lex  52,  §  4,  lex  61. 

(r)  Bosanquet  t.  Wray,  6  Taunt.  597. 
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Mr.  Bell,  in  his  Commentaries,  says,  '  In  Scotland,  debts  between  com- 
panies in  which  the  same  individual  is  a  partner,  are  every  day  sustained 
as  quite  unexceptionable.'  It  is  to  be  lamented  that  the  like  rule  has  not 
been  incorporated  into  the  common  law,  treating  the  firm,  for  the  pur- 
poses of  the  suit,  as  an  artificial  body,  or  quasi  corporation.  It  would  be 
highly  convenient,  and  entirely  conformable  to  the  common  sense  of  the 
commercial  world."(«)  Since  these  observations  of  Mr.  Justice  Story  were 
written,  our  legislature  has,  by  the  joint  stock  company's  act,  and  other 
statutes,  obviated  the  defect  and  inconvenience  so  far  as  it  affects  joint 
stock  companies  and  public  partnerships.     (Post.  chs.  19,  20.) 

Of  the  inability  of  any  one  or  more  of  the  partners  to  compel  a 
DISTRIBUTION  of  the  PROFFTS  during  the  continuance  of  the  co- 
partnership. 

Covenants  and  agreements  to  account  and  divide  profits, — ^If  one  part- 
ner, having  the  general  conduct  and  management  of  the  partnership 
business,  has  covenanted  in  his  own  name  with  another  partner,  to  render 
accounts,  at  specific  periods,  of  the  state  of  the  partnership  affairs,  and  to 
divide  the  balance  of  profit  remaining  in  hand  in  favour  of  the  firm,  after 
the  satisfaction  and  discharge  of  the  outstanding  debts  and  liabilities,  an 
action  is  maintainable  against  him  by  the  covenantee  for  the  non-perform- 
ance of  such  covenant,  so  far  as  it  relates  to  the  render  of  the  accounts,  (/) 
but  there  is  no  remedy  against  him  at  common  law  upon  that  part  of  it 
which  relates  to  the  division  of  profits,  so  long  as  the  partnership  con- 
tinues, and  the  affairs  and  trading  transactions  of  the  firm  have  not  been 
wound  up  and  brought  to  a  close.  The  true  reason  for  this  is  the  impossi- 
bility of  determining,  so  long  as  the  partnership  is  in  full  vigour,  and  ex- 
posed to  the  daily  and  hourly  fluctuations  and  vicissitudes  of  trade,  what 
profits  have  been  realized  and  what  there  are  to  divide,  as  what  is  gained 
one  week  may  be  lost  the  next,  and  a  partner  who  is  a  creditor  of  the  firm 
to  day  may  be  its  debtor  to-morrow.  If  he  were  enabled  to  take  firom  the 
partnership  his  share  of  the  joint  fund,  or  balance  in  hand,  this  month,  he 
might  have  to  refund  it  the  next,  to  make  good  losses  that  had  been  sus- 
tained in  the  mean  time,  and  satisfy  the  claims  of  the  creditors  of  the  firm, 
and  to  him,  therefore,  is  applicable  the  ancient  maxim  of  the  civil  law 
'*  frustra  petis  quod  mox  restitunis  esset.*'  If,  therefore,  the  partners 
cannot  agree  among  themselves  as  to  the  time  and  manner  of  the  distribu- 

(«)  Story,  on  partnership,  828,  n.  1,  845,  n.  5.         .  (c)  OvtUm  t.  Ogh^  18  East,  541. 
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tion  of  the  profits^  those  of  them  who  insist  upon  the  immediate  division 
of  such  profits  most  resort  to  the  court  of  chancery  for  a  dissolution 
of  the  partnership,  a  settlement  of  the  accounts,  and  a  division  of  the 
balance  that  may  be  in  hand  after  all  the  trading  transactions  have  been 
wound  up,  and  the  joint  affairs  of  the  concern  brought  to  a  close,  (ti) 

It  is  obvious  that  the  accounts  of  a  general  trading  partnership  cannot 
be  satisfactorily  taken  with  the  view  of  making  a  division  of  the  balance  in 
hand,  so  long  as  the  trading  operations  of  the  firm  continue,  and  therefore 
it  is  that  a  bill  in  chancery,  praying  for  an  account,  must  at  the  same  time 
pray  for  a  dissolution,  (x)  "  There  is  no  instance,"  observed  Vice- Chan- 
cellor Shadwell,  '^  of  an  account  being  decreed  of  the  profits  of  a  part- 
nership on  a  bill  which  does  not  pray  a  dissolution,  but  contemplates  the 
subsistence  of  the  partnership.  The  opinion  of  Lord  Eldon  upon  this 
subject  has  been  from  time  to  time  expressed.  Suppose  the  court  should 
entertain  such  a  bill,  and  direct  an  account  to  be  taken  of  the  dealings  of 
a  partnership,  and  that  it  appeared  by  the  Master's  report  that  a  balance 
was  due  firom  the  defendant  to  the  plaintiff,  then,  upon  further  directions 
the  plaintiff  would  ask  for  an  order  that  the  balance  might  be  paid  to  him : 
it  would,  however,  be  competent  to  the  defendant  to  file  a  supplemental 
bill,  in  order  to  show  that  since  the  account  was  taken,  a  balance  had  be- 
come due  to  him  from  the  plaintiff,  after  giving  the  plaintiff  credit  for  the 
amount  found  due  to  him  by  the  Master ;  and  thus  the  matter  might  be 
pursued  with  endless  changes,  and  supplemental  bills  might  be  filed 
every  year  that  the  partnership  continued,  and  a  balance  would  never  be 
ascertained  till  the  partnership  expired,  or  the  court  put  an  end  to  it'*(y) 

But  if  the  partnership  is  at  an  end,  if  it  has  expired  or  been  dissolved, 
and  all  its  trading  transactions  brought  to  a  close,  outstanding  engage- 
ments liquidated,  and  an  ascertained  balance  of  profit  remains  in  the  hands 
of  one  of  the  late  partners  upon  a  general  .settlement  of  the  accounts,  an 
action  is  then  maintainable  for  the  recovery  of  such  balance.  Thus,  where 
the  plaintiff  and  defendant  entered  into  articles  of  copartnership  under  seal, 
which  contained  a  covenant  to  account  yearly  and  adjust  and  make  a  final 
settlement  at  the  expiration  of  the  partnership,  and  the  partnership  was 
dissolved  and  an  account  taken,  the  balance  of  which  was  found  to  be  in 
favour  of  the  plaintiff,  and  was  promised  to  be  paid  by  the  defendant,  it  was 


(«)  An  action  by  one  partner   against   the  (x)  Forman  y.  Homfray,  2  Ves.  &  B.  329. 

others  for  an  aeoount  was  considered    by  the  {y)  Loscawle  v.  JluttcU,i  Sim.  10;  KruhtU 

Roman  law  a  dissolution  of  the  co-partnership.  v.  White,  2  Y  &  G.  21. 
Dig.  lib.  17,  lit  2,  lex  65. 
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held  that  an  action  of  assumpsit  was  maintainable  by  the  plaintiff  upon 
such  express  promise.  (^) 

The  plaintiff  and  defendant  having  been  for  some  years  in  partnership 
as  auctioneers,  agreed  to  dissolve  partnership.  They  accordingly  advertised 
the  dissolution  in  the  Gazette,  and  subsequently  met  together  and  adjusted 
their  accounts,  and,  after  all  the  books  had  been  produced  and  examined, 
it  appeared  that  there  was  a  balance  of  21^/*  due  to  the  plaintiff  in  the 
defendant's  hands,  which  the  defendant  offered  to  pay  to  the  plaintiff  upon 
certain  conditions  which  he  had  no  right  to  impose.  The  plaintiff  accord* 
ingly  brought  his  action  to  recover  the  amount,  and  it  was  held  that  the 
action  was  maintainable.  "  The  account,"  observes  Gibbs,  C.  J.,  "  having 
been  settled  between  the  plaintiff  and  the  defendant  after  the  dissolution 
of  the  partnership  and  a  balance  struck,  the  partner  who  has  a  balance  in 
hts  favour  has  a  clear  right  of  action  to  recover  it.  My  brother  Lens  mis- 
takes in  supposing  that  it  is  necessary  that  there  should  be  an  express  pro- 
mise to  pay  such  balance.  The  action  is  brought  upon  an  implied  under- 
taking ;  this  I  consider  to  be  sufficient.  The  dissolution  of  the  pre-existing 
partnership  and  the  mutual  settlement  of  an  account  are  a  sufficient  con- 
sideration in  law  for  an  implied  promise  to  pay  a  balance  on  the  side  of 
the  partner  from  whom  such  balance  is  due.  (a) 

So  where  the  plaintiff  and  defendant  had  been  jointly  engaged  in  the 
sale  and  purchase  of  wool,  and  had  had  divers  other  joint  transactions  to- 
gether, which  were  brought  to  a  close  and  a  general  account  was  stated 
between  them  which  showed  a  balance  in  favour  of  the  plaintiff  of  the 
amount  of  15/.,  and  opposite  that  sum  the  defendant  wrote  *'  due  from  me 
to  Mr.  Wray,"  (the  plaintiff,)  it  was  held  that  the  law  would  imply  a  pro- 
mise from  the  defendant  to  pay  over  the  amount,  and  that  an  action  was 
maintainable  to  recover  it.(^) 

Two  partners  in  the  working  of  a  coal  mine  having  worked  out  the  mine* 
balanced  the  profit  and  loss  of  the  concern  with  the  exception  of  some 
small  co^  on  the  coal-pit  hill,  and  some  debts  due  to  the  firm,  and  ac- 
counts to  a  small  amount  which  were  not  then  come  in.  The  materials 
and  utensils  used  in  working  the  mine  were  valued  by  a  third  party  at  the 
sura  of  171/.  19«.  9</.,  and  one  of  the  partners  agreed  to  take  the  whole  of 
them  at  that  valuation.  They  were  accordingly  handed  over  to  him,  and 
the  other  partner  subsequently  brought  an  action  for  a  moiety  of  the 
amount,  when  it  was  contended  that  the  action  could  not  be  maintained,  as 

(r)  Foster  r.  AUanson,  2  T.  R.  479.  Moravia  (a)  Raehfraw  v.  /m5«r.  Holt,  N.  P.  C.  870. 

V.  Levif,  ib.  483,  n.  Sharp  v.  Warren,  6  Pr.  187. 

(b)  Wraif  T.  MUetUme,  5  M.  &  W.  21. 
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there  had  been  no  Jinal  settlement  of  the  partnership  accounts  and  no  ex- 
press promise  from  the  one  partner  to  the  other  to  pay  a  moiety  of  the 
valuation,  but  the  judge  told  the  jury  that  if  they  were  of  opinion  that  the 
partnership  was  dissolved^  and  that  the  footing  on  which  the  defendant  took 
the  utensils  was  that  he  was  to  pay  for  one  half  of  them,  the  plaintiff  would 
be  entitled  to  a  verdict,  and  the  jury  accordingly  found  a  verdict  for  the 
plaintiff  for  the  sum  of  86/.  10«.  10c/.,  being  a  moiety  of  the  valuation,  and  it 
was  held  that  the  direction  was  substantially  correct,  and  that  the  plaintiff 
was  entitled  to  recover  the  amount.  (^) 

And  when  weekly  or  monthly  accounts  have  been  regularly  made  up  and 
assented  to,  and  rendered  by  the  copartnership,  and  the  balances  appearing 
to  be  due  on  the  face  of  these  accounts  to  a  particular  partner  have  not 
been  carried  forward  from  one  account  to  another,  and  the  partnership  is 
dissolved  before  payment  of  such  balances,  each  account  is  to  be  taken  as 
a  final  account  and  final  settlement  to  the  period  at  which  it  is  dated,  and 
an  action  is  consequently  maintainable  for  the  recovery  of  such  balances 
against  the  parties  from  whom  they  appear  upon  the  face  of  such  accounts 
to  be  due.(^ 

Several  persons  who  had  been  partners  in  divers  joint  undertakings 
which  had  been  brought  to  a  close,  submitted  all  their  accounts  and  certain 
differences  between  them  to  arbitration,  and  the  arbitrator  awarded,  amongst 
other  things,  that  a  certain  sum  of  money  should  be  paid  by  one  of  the 
partners  to  another,  and  it  was  held  that  the  partner  in  whose  favour  the 
award  had  been  made  might  bring  an  action  of  debt  on  the  award  against 
the  other  for  the  amount.(^)  So  where  a  colonial  court  decreed  the  pay- 
ment of  a  balance  which  it  found  to  be  due  from  one  partner  to  another,  it 
was  held  that  the  law  would  imply  a  promise  from  the  partner  from  whom 
the  money  had  been  ascertained  to  be  due,  to  pay  over  the  amount  to  the 
other,  and  that  an  action  might  be  maintained  thereon  for  its  re- 
covery. (/) 

If  the  partnership  is  confined  to  one  particular  transaction,  if  the  parties 
have  merely  agreed  to  divide  the  profits  of  one  joint  adventure,  there  can 
be  no  objection,  as  soon  as  the  joint  undertaking  has  been  accomplished 
and  brought  to  a  close,  and  all  outstanding  debts  and  liabilities  in  respect 
thereof  satisfied  and  discharged,  to  one  of  the  partners  bringing  an  action 
for  his  share  of  an  ascertained  balance  which  has  been  received  by  another. 
When  the  object  for  which  the  partnership  was  formed  has  been  attained 


i: 


e)  Jaeh&n,  t.  Stopherd,  2  Or.  &  M.  361.  B.  350. 

d)  Jirierly  v.  Cripps,  7  C  &  P.  709.  (/)  Henetf  v.  Soptr,  8  B.  &  C.  160 ;  2  M.  & 

(«)  Winter  v.  White,  8  Moore,  674  ;  1  B.  &       E.  163,  s.  c. 
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tho  partnership  is  in  fact  at  an  end  ''  extincto  subjecto,  toUitnr  adjunc- 
tum."(^)  "  Whenever  two  or  more  persons,"  observes  Pothier,  "  have  en- 
tered into  partnership  for  the  accomplishment  of  a  certain  business,  this 
partnership  will  be  at  an  end  when  the  enterprize  has  been  consummated. 
For  example,  when  two  merchants  have  entered  into  partnership  to  buy  a 
certain  quantity  of  merchandize  together  and  sell  it  at  a  particular  fair  for 
their  joint  profit,  it  is  manifest  that  the  partnership  will  be  at  an  end  when 
the  merchandize  has  been  disposed  of. "(A)  Therefore,  if  two  persons  not 
being  continuing  partners  in  trade,  ship  goods  on  board  a  vessel  on  their 
joint  account,  sell  them  in  a  foreign  port  and  invest  the  produce  of  the  sale 
in  a  return  cargo,  which  is  received  and  sold  by  one  of  the  partners  on  the 
ship's  return  home  for  the  mutual  benefit  of  the  two,  and  the  partner  so 
selling  receives  the  produce  of  the  sale,  discharges  all  the  expenses  of  the 
voyage  and  joint  undertaking,  and  then  renders  an  account  to  his  co- 
partner of  the  receipts  and  disbursements  of  the  voyage  and  of  the  balance 
in  hand,  an  action  is  maintainable  by  the  latter  for  the  recovery  of  his 
share  of  such  balance,  (t) 

Certain  coach  proprietors  had  an  account  made  out  at  the  end  of  each 
montli  setting  forth  the  names  of  the  parties  concerned  in  working  the 
coach,  the  amount  of  the  receipts  and  disbursements,  the  number  of  miles 
worked  by  each,  and  the  proportions  of  the  gross  earnings  to  which  each 
was  entitled,  and  one  of  these  monthly  accounts  was  made  out  and  agreed 
to  and  sent  to  tho  plaintiff,  and  it  appeared  upon  the  face  of  such  account 
that  a  certain  sum  was  due  from  the  defendants  to  the  plaintiff  for  the 
horsing  of  their  coach  by  the  latter  for  one  stage,  from  February  to  Octo- 
ber, it  was  held  that  the  plaintiff  was  entitled  to  recover  from  the  defend- 
ants the  amount  so  appearing  to  be  due  to  him^  and  that  the  account  was 
admissible  in  evidence  without  a  stamp.  (>&) 

But  if  it  appears  that  the  parties  are  continuing  partners  in  trade,  so 
that  the  profit  upon  one  transaction  may  be  absorbed  by  the  losses  upon 
other  subsequent  transactions,  no  action  is  maintainable  for  the  balance  of 
profit  appearing  upon  any  one  particular  statement  of  accounts  respecting 
bygone  transactions  completed  and  done  with,  for  the  reasons  already 
stated.  Thus  where  two  joint  proprietors  of  a  stage  coach  running  be- 
tween Bath  and  London  agreed  that  each  should  horse  the  coach  for  a 

(ff)  So  by  the  civil  law.    Si  alicujui  rei  con-  (t)  WiUon  y.  CuUinff,  4  M.  &  Se.  268;  10 

tracta  societos  sit,  et  finis  negotio  impositus  est,  Bing.  436.    Owston  v.  C^U,  18  Bast,  588. 
fiiiitursocictaa.    Instit.lib.  8,  tit.  26.  $.  6.    Dig.  (it)  Oooduear  v.  Simpmm,  16  Law  J.<  a.  8. 

lib.  1 7,  tit  2.  lex.  65,  $  1 0,  (Bxch,)  lOt 

{k)  Pothier,  (Society,)  No.  143. 
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certain  part  of  the  journey  and  provide  all  the  requisites  for  the  purpose, 
and  that  they  should  share  the  profits  in  proportion  to  the  distance  to 
which  each  ran  the  coach,  and  the  coach  was  horsed  according  to  the 
agreement,  and  one  of  the  partners  received  the  whole  of  the  fares  and 
earnings  of  the  coach,  and  made  out  weekly  accounts  of  the  receipts  and 
disbursements,  and  forwarded  them  to  his  co-partner,  and  the  latter  claimed 
the  balance  stated  to  be  due  upon  the  iace  of  such  accounts,  it  was  held 
that  the  claim  could  not  be  sustained,  as  there  appeared  to  be  other  general 
and  unsettled  accounts  respecting  the  business  between  the  partners.  (/) 
So  where  the  proprietors  of  a  stage  coach  agreed  among  themselves  that 
each  should  horse  the  coach  for  certain  stages  and  receive  the  payments, 
and  make  the  requisite  disbursements  on  such  stages,  and  it  was  the  prac- 
tice for  one  or  more  of  the  partners  to  make  up  every  month,  and  to  send 
round  to  the  other  partners,  a  written  account  from  the' way-bills  showing 
the  receipts  and  disbursements  of  each  proprietor,  the  share  of  net  profits 
due  to  each,  and  the  proprietors  by  whom,  and  those  to  whom  the  ascer- 
tained shares  of  such  profits  should  be  paid,  and  the  payments  were  then 
made  accordingly,  it  was  held  that  an  action  could  not  be  maintained  by 
one  of  the  partners  against  another  upon  one  of  these  accounts,  for  a 
balance  so  adjusted  and  stated  to  be  due  to  him.(i7i) 

And  it  has  been  held  even  in  the  case  of  partnerships  in  particular  tran- 
sactions, where  the  joint  undertaking  has  been  brought  to  a  close,  and  the 
earnings  have  been  received  by  one  partner,  who  renders  an  account  to 
another,  that  if  there  are  disputed  items  in  the  account,  such  disputed  items 
cannot  be  struck  out  and  the  party  allowed  to  recover  the  balance  appear- 
ing to  be  due  to  him  after  deducting  such  disputed  items  Two  shipbrokers, 
for  example,  agreed  to  apply  to  a  shipowner  for  permission  to  advertise  his 
ship  for  a  voyage  to  Van  Diemen's  Land,  they  jointly  undertaking  to  pro- 
cure a  fall  cargo  for  certain  commissions  to  be  paid  to  them.  The  owner 
of  the  vessel  acceded  to  their  proposal,  the  ship  was  advertised,  and  the 
two  brokers  jointly  exerted  themselves  to  procure  a  cargo  and  passengers. 
One  of  them  received  the  earnings  of  the  vessel,  paid  all  the  disbursements 
and  rendered  on  account  to  the  shipowner,  claiming  a  commission  of  6/. 
per  cent,  on  the  sum  of  1,800/.,  amounting  to  65/.  The  shipowner  ad- 
mitted the  general  correctness  of  the  account,  but  disputed  the  right  to 
claim  more  than   GO/,   for  commission.      The  broker,  however,  having 

(0  FromofU  ▼.  Coupland,  9  Moore,  325 ;  2  (m)  Carr  ▼,  Sn^ith,  5  Ad.  &  B.  ii.  8. 128—188. 

Bing.  171 ;  1  C.  &  P.  276,  •.  c. 
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retained  in  his  hands  the  foil  amoont  oat  of  the  monies  he  had  received, 
persisted  in  his  claim,  and  the  account  remained  unsettled.  Things  being 
in  this  state,  it  was  thought  that  the  other  broker  was  at  all  events  entitled 
to  his  share  of  so  much  of  the  commission  as  remained  undisputed  in  the 
hands  of  his  copartner,  and  an  action  was  accordingly  brought  for  its  re- 
covery ;  but  it  was  held,  contrary  to  the  opinion  of  Bayley,  J.,  that  the 
action  was  not  maintainable,  (n)  If  a  similar  case  were  again  to  occur,  it 
is  extremely  probable  that  a  different  decision  would  be  arrived  at  **  The 
owners  of  the  ship/'  observes  Bayley,  J.,  in  expressing  his  dissent  firom 
the  opinion  of  the  majority  of  the  court,  '^  as  I  understand,  acquiesced  in 
the  accuracy  of  the  account  with  the  exception  of  the  sum  of  65/.  retained 
for  commission,  which  they  insist  ought  to  be  reduced  to  60/.  Now  I 
think  that  when  the  defendant  got  that  sum  of  money  into  his  possession 
for  the  joint  benefit  of  himself  and  the  present  plaintiff,  all  other  partner- 
ship matters  being  entirely  at  an  end,  and  the  sum  in  dispute  being  that 
single  item,  and  that  only,  the  policy  of  the  law  of  partnership  does  not 
require  that  the  plaintiff  should  go  into  a  court  of  equity  to  take  an  ac- 
count, when  all  that  the  defendant  is  called  upon  to  account  for  is,  one 
moiety  of  a  liquidated  sum  of  60/.  This  strikes  me  to  be  the  reason  and 
justice  of  the  case."(^)  So  observes  Lord  EUenborough, ''  If  there  have 
been  partnership  dealings,  and  only  one  item  remaiQS  janadjusted,  the  diffi- 
culty as  to  partnership  would  disappear,  (p) 

Contribution  between  partners, — Upon  the  same  principle  it  is  that  no 
action  is  maintainable  to  recover  firom  one  or  more  of  several  continuing 
partners  in  trade  contribution  towards  the  losses  and  expenses  of  the  co- 
partnership, when  there  is  a  joint  fiind^  the  common  property  of  the  copart* 
nership,  out  of  which  the  losses  and  expenses  of  the  business  ought  pri- 
marily to  be  paid.(;)  The  courts  of  common  law  have  thought  fit  to  pro- 
fess themselves  utterly  unable  to  investigate  partnership  accounts,  to  exa- 
mine the  profits  and  losses  of  trade,  and  ascertain  whether  there  is  or  is 
not  a  sufficient  balance  in  hand,  to  satisfy  and  discharge  outstanding  debts 
and  liabilities ;  and  therefore  whenever  tlie  right  of  contribution  depends 
upon  the  state  of  partnership  accounts  and  dealings  and  the  existence  of  a 
balance  in  hand  the  claimant  has  no  remedy  in  any  court  of  common  law, 
but  must  resort  to  a  court  of  equity  for  relief,  (r)    But  when  the  partner- 


(ft)  BwiU  ▼.  HamfMnd,  6  B.  &  C.  149. 

(o)  9  D.  &  R.  188,  B.  c 

Ip)  Robton  y.  Curtis,  1  Stark.  79. 

Iq)  ^fiarton  v.  Sidton,  1  M.  &  W.  504. 


(r)  Sadler  y.  Ntxon,  5  B.  &  Ad.  936.  Sharpey. 
CStmminffs,  14  Iaw  J.,  n.  8.  (Q.  B.)  10.  Brown  y. 
Tapscot,  6  M.  &  W.  128.  As  to  the  right  to 
contribution  in  the  Roman  law.  Dig.  lib.  17,  tit. 
2,  lex  57. 
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ship  is  at  an  end  and  the  trading  operations  are  wound  up  and  completed, 
a  right  to  contribution  as  between  those  who  have  been  lately  partners 
may  under  certain  circumstances  exist. 

Thus  where  several  partners  subscribed  together  and  formed  a  joint  fund 
for  the  purpose  of  carrying  on  the  partnership  business^  and  confided  the 
administration  of  this  fund  to  one  of  the  partners^  who  was  to  have  the 
management  of  the  concern,  and  agreed  to  pay  him  certain  further  instal- 
ments in  case  the  joint  fund  in  hand  should  be  found  insufficient  to  defray 
the  expenses,  and  the  partnership  turned  out  a  losing  speculation,  and  all 
the  money  subscribed  was  spent,  and  the  plaintiff  incurred  expenses  con- 
siderably beyond  the  amount  he  had  received,  and  the  business  was  then 
brought  to  a  close  and  the  accounts  made  out  and  shown  to  the  defendant, 
one  of  the  partners,  who  promised  to  pay  to  the  plaintiff  his  proportion  of 
the  loss,  but  failed  so  to  do,  it  was  held  that  the  latter  was  entitled  to  re* 
cover  it  in  an  action  on  an  account  siiEited.  "  It  appears,"  observes  Parke, 
B.,  '*  that  the  earnings  were  admitted  to  be  insufficient  to  pay  the  expenses ; 
that  application  was  made  to  the  defendant  by  the  plaintiff  for  the  second 
instalment,  and  that  he  promised  to  pay  it.  This  appears  to  be  sufficient 
evidence  to  support  the  count  on  an  account  stated  as  to  that  sum  founded 
on  the  obligation  to  pay  it  arising  out  of  the  special  contract"(«) 

And  if  the  partnership  has  been  confined  to  a  particular  transaction  and 
joint  speculation,  which  has  proved  to  have  been  a  losing  adventure,  and 
one  partner  has  been  compelled  to  pay  the  whole  loss,  or  more  than  his 
proper  proportion  of  it,  such  partner  may,  if  the  joint  undertaking  has 
been  brought  to  a  close,  and  there  are  no  open  and  unsettled  accounts 
respecting  the  matter,  and  nothing  more  to  be  received  in  respect  thereof, 
maintain  an  action  against  his  late  copartner  in  the  business  for  his  share 
of  the  contribution  towards  the  common  loss.(/)  There  may  also,  during 
the  continuance  of  the  partnership,  be  particular  joint  transactions  between 
one  or  more  of  the  partners  individually,  on  their  own  private  account,  not 
mixed  up  with  the  general  partnership  accounts,  which  may  give  rise  to  a 
right  of  action  for  contribution  by  one  of  the  partners  against  another. 
Thus  where  an  action  was  brought  against  two  of  several  partners  in 
respect  of  some  matter  growing  out  of  the  partnership  transactions,  and 
they  jointly  retained  an  attorney  to  defend  them ;  and  one  of  the  partners 
was  subsequently  compelled,  under  a  threat  of  legal  process  from  the 

(s)  Brtnm  T.  TapteoU,  6  M.  &  W.  123.  Oraham  v.  Robertton,  2  T.  R.  282.    ffuWm  v. 

(t)  Bumeli  T.  Minot,  4  Moore,  842.     Vm^  Eyre,  1  Hanh.  608.    Holma  t.  }ViU%amt(m,  6 

Hiho  Y.  Leekie,  13  Bast,  7.    Otbome  t.  Harper,  M.  &  S.  158. 
5  Bait,  225.     Wright  v.  UunUr,  1  Bast,  19. 
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attorney,  to  pay  out  of  his  o^wn  private  purse  the  whole  amount  dae  to  the 
attorney  for  the  joint  defence ;  it  was  held,  that  the  partner  so  paying  the 
money  was  entitled  to  an  action  for  contribution  against  the  others,  to 
recover  from  them  their  several  shares  of  the  joint  payment,  as  in  the 
case  of  ordinary  joint  contractors.  (t#) 

Particular  transactions  between  partners  not  connected  with  the 
general  account  of  profit  and  loss. — ^Persons  are  not,  although  they  may 
happen  to  be  general  partners  in  trade,  precluded  from  suing  each  other 
upon  special  contracts  entered  into  with  each  other  individnally  on  their 
own  private  account,  although  such  contracts  may  be  made  concerning 
the  partnership  business,  and  be  intended  to  promote  the  general  prospe* 
rity  of  the  copartnership.  If  one  partner,  for  example,  lends  money  to 
another  to  be  employed  in  the  business,  or  pledges  his  own  private  credit 
to  enable  his  copartner  to  obtain  money  or  goods  for  the  purpose  of 
making  up  his  proportion  of  the  contribution  to  the  general  stock,  the 
partner  who  has  so  lent  his  money,  or  pledged  his  credit,  would  have  the 
same  remedy  against  the  copartner  in  whose  favour  he  had  acted,  as  any 
third  party  would  have,(;r)  as  the  transaction  is  a  private  matter  between 
the  partners,  totally  distinct  and  insulated  from  the  general  partnership 
dealings,  and  the  general  account  of  profit  and  loss.  So  if  one  partner 
receives  money  which  properly  belongs  to  his  copartner,  and  not  to  the 
partnership,  and  appropriates  it  by  mistake  to  the  use  of  the  firm,  he  is 
of  course  responsible  to  the  partner  whose  separate  money  it  is,  for  the  re- 
payment to  him  of  the  amount,  (y) 

The  plaintiff*,  the  defendant,  and  the  plaintiffs  brother,  were  jointly 
engaged  in  partnership  in  the  butter  trade,  the  plaintiff  and  his  brother 
buying  the  butter  in  Ireland,  and  consigning  it  to  the  defendant^  to  be 
sold  in  London  for  the  joint  benefit  of  the  three.  A  large  quantity  of 
butter  being  required  by  the  defendant  for  sale,  the  plaintiffs  brother 
contracted  with  various  Irish  dealers  for  a  supply,  and  asked  the  plaintiff 
to  accept  certain  bills  of  exchange,  to  be  tendered  in  payment  of  the  butter 
in  Ireland.  In  order  to  cover  the  risk  of  the  transaction,  and  secure  the 
due  transmission  of  fiinds  to  meet  the  bills  when  they  became  due,  the 
plaintiff  procured  from  the  defendant,  the  London  partner,  the  following 
guarantee : — "  Sir — ^Your  brother  having  drawn  two  bills  on  you,  one  for 
2^8/.,  due  the  28th  inst.,  another  for  800/.,  due  the  4th  of  January  next, 
on  account  of  butters  sold  here  for  our  joint  account,  the  proceeds  of 

(tt)  Bdger  v.  Enapp,  6  Sc.  N.  R.  712,  717.        J.,  Helme  v.  Smiih,  5  M.  &  P.  744 ;  7  Bing. 
{x)  Eigie  v.  Wehstevy  5  M.  &  W.  518.    Ex      714,  b.  g.    He»ketk  v.  Slanshtrd,  4  Bast,  144. 
parU  Noiky,  1  Hon.  &  Ayr*  48.    Boeanquet,  (y)  Smith  v.  Barrow,  2  T.  B.  476. 
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which  are  now  in  my  hands,  if  you  will  accept  the  hills,  I  hereby  engage 
to  provide  for  them  when  at  maturity."  The  plaintiff  accordingly  accepted 
the  bills,  hut  no  money  having  been  sent  him  by  the  defendant,  his  Lon- 
don partner^  he  was  obliged  to  pay  them  when  due  out  of  his  own  pocket ; 
and  it  was  held  that  the  plaintiff  was  entitled  to  recover  the  amount  from 
the  defendant,  notwithstanding  the  partnership,  as  the  bill  transaction 
was  a  private  matter  between  the  two,  totally  distinct  and  separate  from 
the  general  partnership  account.  *'  I  abstain,"  observes  Best,  G.  J.,  "  from 
giving  any  opinion  as  to  the  question  of  variance,  (upon  the  special  count 
on  the  guarantee,)  it  being  quite  clear  that  the  plaintiff  is  entitled  to 
recover  on  the  count  for  money  had  and  received.  It  has  been  objected 
that  this  is  a  partnership  transaction,  and  no  doubt  the  money  came  to 
the  defendant  as  the  money  of  all  the  three  partners;  but  that  which  trans- 
pired between  the  plaintiff  and  the  defendant  took  it  out  of  the  joint  or 
partnership  account,  and  placed  it  to  that  of  ihe  plaintiff.  The  defendant 
says,  I  have  money  in  my  hands,  the  produce  of  certain  butters^  and  if  you 
will  accept  certain  bills,  I  will  hold  the  money  on  your  account,  in  case  of 
your  being  called  on  to  pay  the  bills.  When  the  bills  were  paid,  there- 
fore, the  money  in  the  defendant's  hands  became  separated  from  the  part- 
nership account ;  and  where  a  contract  is  executed,  as  by  the  payment  of 
these  bills,  the  party  may  recover  on  the  common  counts,  though  it  is 
necessary  to  resort  to  a  special  count,  where  the  contract  is  executory.(2:) 

Two  persons  who  were  partners  in  the  proceeds  of  a  particular  voyage, 
settled  and  adjusted  their  accounts  as  to  that  voyage ;  and  upon  that  set- 
tlement of  the  accounts,  it  was  agreed  that  the  defendant  should  pay  the 
broker's  commission ;  and  in  consideration  of  his  undertaking  so  to  do, 
the  plaintiff  allowed  him  a  much  larger  share  of  the  profits  than  he  would 
otherwise  have  been  entitled  to.  The  defendant,  however,  broke  his 
word,  and  the  plaintiff  was  obliged  to  pay  the  broker  himself,  whereupon 
he  brought  an  action  against  the  defendant  to  recover  the  amount ;  and  it 
was  contended  that  this  was  a  partnership  debt,  that  the  money  had  been 
paid  by  the  plaintiff  on  his  own  account  as  much  as  on  account  of  the 
defendant,  and  that  it  could  not  be  recovered  upon  the  common  count  in 
the  declaration,  as  money  paid  for  the  use  of  the  defendant ;  but  it  was 
held  that  the  agreement  between  parties  had  made  the  amount  the  indi- 
vidual debt  of  the  defendant,  and  that  it  was  the  same  as  if  the  plaintiff, 
at  the  time  of  the  settlement  of  the  accounts,  had  handed  over  the  money 


(«)  C<^et  T.  Brian,  8  Bing.  54,  10  Mooie,  845. 
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to  the  defendant  to  pay  the  broker,  and  the  latter  had  omitted  so  to 
do.  (a) 

Of  the  DISSOLUTION  of  a  partnership  as  between  the  partners  themselves. 

Partnerships  at  will. — ^If  no  time  has  been  limited  for  the  dissolution 
of  a  general  trading  partnership,  it  is  a  partnership  at  will,  and  may  be 
dissolved  at  any  time  at  the  pleasure  of  any  one  or  more  of  the  part- 
ners.(i)  If  the  copartnership  has  been  contracted  by  parol,  it  may  be 
renounced  by  parol ;  but  if  it  has  been  established  by  deed,  the  renun- 
ciation and  disclaimer  of  it  by  the  party  who  withdraws  firom  the  firm 
ought  to  be  made  by  deed.  The  renunciation  in  the  case  of  a  general 
trading  partnership  cannot  of  course  have  a  retrospective  e£fect ;  it  cannot 
affect  the  position  of  the  partners  inter  se  as  regards  the  joint  transactions 
and  undertakings  already  commenced,  and  then  in  actual  operation.  '*  All 
the  subsisting  engagements  must  be  wound  up,  but  the  parties  cannot 
enter  into  any  new  engagements."(^)  And  in  the  case  of  partnerships  in 
particular  transactions,  such  as  the  profit  and  loss  of  a  particular  voyage, 
or  the  manufacture  and  sale  of  a  particular  article,  or  the  completion  of  a 
piece  of  work  undertaken  by  two  or  more  persons  on  joint  account,  and 
for  their  joint  profit,  there  can  be  no  withdrawal  by  one  of  the  partners  in 
the  joint  undertaking  to  the  prejudice  of  the  others,  after  the  joint  enter- 
prise has  been  fairly  commenced.  "  A  firaudulent  and  unseasonable  re- 
nunciation is  never  permitted,  whether  the  contract  of  partnership  has 
provided  against  it  or  not.  For  this  would  be  repugnant  to  that  fidelity 
which  being  essential  to  the  contract  of  partnership,  is  always  understood 
to  be  comprehended  in  it.  If  a  partner  quits  whilst  he  is  on  a  journey,  or 
engaged  in  any  other  business  for  the  copartnership,  or  if  his  quitting 
obliges  the  partners  to  sell  any  merchandize  before  the  time,  he  shall  be 
bound  to  make  good  the  loss  and  damage  which  his  leaving  the  partner- 
ship under  the  circumstances  shall  have  occasioned."((^) 

A  partnership  will  also  be  dissolved  by  the  bankruptcy,  or  insolvency 
or  death  of  any  one  or  more  of  the  partners,  {e)  or  by  his  outlawry  or 
attainder  for  treason  or  felony,(/)  and  also  by  the  marriage  of  a  female 
partner.  (^) 

(u)  Wiium  T.  OuiUng,  10  Ring.  486;  411.  fi7. 
&  8c.  268,  8.  c.  (d)  Domat,  (society,)  tit.  8,  •,  5,  No.  8,  7. 

(d)  So  by  the  dyfl  law,  "  manet  autem  to-  Dig.  lib.  17,  tit.  2.  1, 14,  65. 
detaa  eousque,  donee  in  eodem  conitnsu  peneTe-  (e)  Fox  v.  HatUmry,  Cowp.  445.    Dig.  lib. 

nTerint    At  cam  aliquis  rennntiaTerit  sodetati  17,  tit  2,  lex  65. 


■olvitur  aodetai.    Initit   Ub.  8,  tit  26,  §  4.  (/)  CoUyer  on  Partncrgbip,  68—75,  154. 

Dig.  lib.  17,  tit  2,  lex  65,  §  8.  (^)  Nerot  i.Burnandy  4  t^  260. 

{e)  Lord  Eldon,  Feaeoek  t.  Feacoci,  16  Yes. 
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Partnerships  for  terms  of  years. — If  the  partners  have  agreed  that  the 
partnership  shall  oontinue  for  a  definite  period,  it  can  only  he  dissolved 
before  the  expiration  of  the  time  limited  by  the  mutual  consent  of  all  the 
parties,  or  by  the  bankruptcy,  outlawry,  felony,  or  death  of  any  one  or  more 
of  them,  or  by  the  decree  of  a  court  of  equity.  If  the  copartnership  for  an 
unexpired  term  has  been  created  and  constituted  by  deed,  the  mutual 
agreement  of  the  partners  to  dissolve  it  must  (at  common  law)  likewise  be 
established  and  authenticated  by  deed.  But  if  the  relationship  has  been 
contracted  by  simple  contract,  the  agreement  to  dissolve  it  may  be  made 
by  simple  contract.  (A)  The  partnership  is  also  dissolved  by  the  death  or 
insolvency  of  one  of  the  partners,  or  by  an  act  of  bankruptcy,  followed  up 
by  fiat  and  adjudication,  and  also  by  assignment  by  one  partner  of  his 
share  and  interest  in  the  business,  (t)  And  a  dissolution  by  one  partner 
is  a  dissolution  as  to  all ;  so  that  the  affairs  of  the  old  concern  must  be 
wound  up  firom  the  day  of  the  retirement. 


SECTION  III. 

PARTNERSHIPS  AS  REGARDS  THE   PUBLIC  AND  THIRD   PARTIES. 

Liabilities  of  partners  to  third  parties  upon  contracts  under  seal, — 
Although  a  partner  may  sue,  as  we  have  already  seen,  upon  a  covenant 
made  with  him  in  his  own  name,  or  with  the  firm,  by  its  trading  appella- 
tion, although  he  has  not  executed  the  deed,  yet  he  cannot  be  sued 
thereon.  In  order  to  make  him  liable  upon  a  deed,  it  must  be  shown 
that  he  actaally  sealed  and  delivered  the  deed  in  person,  or  that  it  was 
done  by  another  for  him,  in  his  presence^  and  by  his  commandment ;  {a) 
or  if  executed  by  one  partner  on  behalf  of  the  firm  generally  as  the  deed 
of  the  partnership,  it  must  be  shown  ihat  the  partners  sued  upon  it  autho. 
ri2ed  their  copartner  to  execute  the  deed  by  a  power  of  attorney  under 
seal,  {b)  One  partner  has  no  implied  authority  to  bind  the  others  by 
deed.    Thus,  where  a  deed  inter  partes  was  expressed  to  be  made  between 

(A)  Bodem  modo  quo  ligatur  eodem  modo  dia-  (a)  BaU  y.  DuntUrvilU  and  Lord  L&velaeet 

BoMtor  ante,  144.  etue,  ante,  8.  9.    Bum  t.  Bum,  8  Vet.  573. 

(t)  Fox  ▼.  ffaubwy,  Cowp.  445.    Ex  parU  Hail  t.  Baxnbridge,  1  Sc  N.  R.  151. 

amUh,  5  Ves.  295.     VuUiamy  v.  NobU,  8  Her.  (()  HortUy  ▼.  RuA,  cited  7  T.  R.  209. 
610.    Hetah  ▼.  ^m«(M»,  4  B.  Ac  Ad.  175. 
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tho  several  partners  of  a  Arm  of  the  first  part ;  certain  other  persons  of 
the  second  part ;  and  the  plaintiff  of  the  third  part ;  and  tho  deed  was 
executed  by  one  of  the  partners  for  himself  and  his  copartners,  but  the 
copartners  were  not  present  at  the  execution  of.  the  instrument,  and  had 
not  given  any  authority  under  seal  to  their  copartner  to  execute  deeds  in 
their  behalf;  it  was  held  that  the  deed  was  the  sole  deed  of  the  partner 
who  had  signed  and  executed  it,  and  that  the  others  could  not  be  sued 
thereon,  (c)  So  where  the  joint  security  of  a  firm  in  partnership  was 
intended  to  be  taken  for  the  payment  of  a  debt,  and  one  of  the  partners 
caused  a  bond  to  be  made  out  in  the  name  of  the  firm,  "  Davis  and 
Marsh,"  and  sealed  and  delivered  it  as  the  deed  of  the  partnership,  it  was 
held  that  it  could  not  bind  the  other  partners  of  the  firm,  as  they  had 
given  their  copartner  no  authority  under  seal  to  enter  into  and  execute 
deeds  in  their  behalf  or  on  behalf  of  the  firm ;  and  that  it  could  operate 
only  as  the  sole  deed  of  the  partner  who  had  executed  it.(d) 

The  acting  of  one  partner  for  another  is  analogous  to  the  case  of  an 
agent  acting  for  his  principal,  who  cannot  bind  his  principal  by  deed 
without  being  authorized  by  deed  so  to  do.  When  it  was  contended 
before  Lord  Eenyon,  that  by  the  usage  of  merchants  a  partner  was  consi- 
dered to  be  empowered  to  bind  his  copartners  by  deed  as  well  as  by  bills 
of  exchange  and  promissory  notes,  his  lordship  observed,  that  although  in 
mercantile  transactions,  in  drawing  and  accepting  bills  of  exchange,  it 
never  was  doubted  but  that  one  partner  might  bind  the  rest,  yet  that  the 
power  of  binding  each  other  by  deed  was  then  for  the  first  time  insisted 
upon,  and  would,  if  permitted,  be  attended  with  alarming  consequences. 
'*  It  has  been  said,"  he  observes,  '*  that  if  a  partnership  be  constituted  by 
writing  under  seal,  that  gave  authority  to  each  partner  to  bind  the  others 
by  deed :  but  I  deny  that  consequence  just  as  positively  as  the  former ; 
for  a  general  partnership  agreement,  though  under  seal,  does  not  autho 
rize  the  partners  to  execute  deeds  for  each  other,  unless  a  particular 
power  be  given  for  that  purpose.  This  would  be  a  most  alarming  doc- 
trine to  hold  out  to  the  mercantile  world ;  if  one  of  the  partners  could 
bind  the  others  by  deed,  it  would  extend  to  the  case  of  mortgages,  and 
would  enable  a  partner  to  give  to  a  favourite  creditor  a  real  lien  on  the 
estates  of  the  other  partners.  "(^) 

(c)  ffarrison  ▼.  /adbon,  7  T.  R  207.    Steiff- 

liU  Y  Bgginton,  Holt,  N.  P  C.  141.  (e)  ffarriton  ▼.  Jactton,  7  T.  R.  210. 

(d)  JSUioU  ▼.  Davit,  2  B.  &  P.  839, 
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SIMPLE   CONTRACTS. 

Of  the  power  of  any  one  or  more  of  the  partners  to  hind  the  firm  by 
SIMPLE  CONTRACT. — But  OS  regards  simple  contracts  the  case  is  different. 
Every  one  of  the  partners,  in  a  general  trading  partnership,  is,  in  con- 
templation of  law,  in  the  absence  of  any  known  controlling  stipulation 
between  them,  clothed  with  an  implied  authority  to  enter  into  simple 
contracts,  on  behalf  of  the  firm  in  furtherance  of  the  ordinary  business  of 
the  co-partnership,  and  to  use  the  trading  name  of  the  firm  in  all  such 
contracts  and  in  all  dealings  and  transactions  in  respect  of  which  partners 
in  such  trade  usually  have  authority  to  bind  one  another,  and  each  of  the 
partners  is  individually  liable  for  the  performance  of  such  contracts  in  the 
same  manner  as  if  they  had  been  entered  into  personally  by  himself. 
**  This  is  a  consequence  not  confined  to  the  law  of  this  country,  but 
extending  generally  throughout  Europe ;  and  it  is  founded  partly  with  the 
object  of  favouring  commerce  that  merchants  in  partnership  may  obtain 
more  credit  in  the  world."(y)  "  We  are  considered,"  observes  Pothier,  in 
his  Treatise  on  the  Law  of  Obligations,  ''  to  have  contracted  through 
the  medium  of  our  partners,  when  they  contract,  or  are  regarded  as  con- 
tracting for  the  affairs  of  the  partnership.  For  by  entering  into  partner- 
ship with  them,  and  permitting  them  to  transact  the  business  of  such 
partnership,  we  are  deemed  to  have  adopted  and  approved  beforehand  of 
all  the  contracts  which  they  may  make  in  discharging  the  functions  of 
the  co-partnership,  just  as  if  we  ourselves  had  contracted  conjointly  with 
them."  {g) 

But  this  implied  general  authority  is  confined  to  general  partnerships 
in  trade,  where  the  partners  are  jointly  interested  in  the  capital  stock  of 
the  business,  as  well  as  in  the  profits  accruing  therefrom,  and  does  not 
extend  to  partnerships  in  particular  transactions  and  to  limited  partner- 
ships in  profits  where  the  partner  has  no  interest  in  the  capital  and  joint 
stock  of  the  concern.  Thus  where  an  author  and  publisher  agree  to 
publish  a  work  for  their  mutual  profit,  upon  the  understanding  that  the 
author  is  to  write  the  book,  and  the  publisher  to  print  and  publish  it  at 
his  own  expense,  there  is  no  implied  authority  from  the  autlior  to  the 
publisher  to  contract  for  the  supply  of  paper,  or  for  the  printing,  or  for 

(/)  Tindal,  C.  J.,  Fox  r.  Clifton,  4  M.  4.  P.  {g)  Pothier,  Trait^  des  OWigfttioni,  No.  88, 

712.    ffeltby  V.  Meats,  5  B.  &  C.  604.  ed.  Dupin,  p.  47. 
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any  other  matter  necessary  for  the  publication  of  the  work,  and  the 
author  cannot  consequently  be  made  responsible  for  the  price  of  the  paper, 
or  printing,  or  advertisements,  or  anything  else  ordered  by  the  publisher 
for  the  purposes  of  the  publication.  (A)  So  where  several  coach  pro- 
prietors agree  to  undertake  the  carriage  of  passengers  and  parcels  on  a 
certain  line  of  road  for  their  mutual  profit,  and  divide  the  road  into  dis- 
tricts, and  each  proprietor  horses  and  conveys  the  coach  over  his  own  dis- 
trict, finding  his  own  horses,  harness,  and  servants,  stables,  hay,  straw,  and 
horsekeepers  for  the  execution  of  his  share  of  the  undertaking,  the  one 
has  no  authority  to  bind  another  by  contracts  for  the  employment  of 
servants,  or  for  the  purchase  of  horses,  hay,  straw,  or  any  other  thing 
necessary  for  the  carriage  of  the  passengers.  If,  therefore,  hay  and  com 
are  furnished  to  one  of  the  partners  for  the  use  of  the  horses  dravring  the 
coach  along  his  part  of  the  line,  the  other  partners  cannot  be  made  re- 
sponsible for  the  payment  of  the  price  of  them,  (i)  But  they  are  each 
clothed  with  an  implied  authority  to  enter  into  all  customary  and  reason- 
able contracts  with  the  passengers  for  their  conveyance,  and  all  conse- 
quently may  be  bound  thereby,  (k)  and  if  one  of  them,  whose  business  it 
is  to  hire  coaches,  contracts  with  a  coachmaker  for  the  supply  of  coaches 
along  the  whole  line  of  road,  and  not  merely  for  his  particular  district, 
this  is  a  contract  with  the  whole,  and  all  are  jointly  responsible  upon 

it.(0 

The  partnership  also,  in  the  case  of  general  trading  partnerships,  where 
there  is  a  joint  interest  in  the  stock  in  trade  as  well  as  in  the  accruing 
profits,  and  where  this  implied  general  authority  from  one  partner  to 
contract  on  behalf  of  the  firm  has  been  held  to  exist,  must  be  completely 
formed  and  established  and  set  in  motion  before  the  implied  power  or 
authority  can  arise.  If,  for  example,  several  persons  agree  to  unite 
together  in  partnership  and  to  raise  a  joint  stock,  and  one  borrows  money, 
and  another  procures  goods  to  make  up  his  share  of  the  joint  contribu- 
tion, the  one  is  not  liable  for  the  debt  contracted  by  the  other,  as  the 
partnership  is  not  fully  formed,  and  the  partner  is  not  acting  in  discharge 
of  the  ordinary  fuuctions  of  the  co-partnership,  but  on  his  own  private 
account.  "  Suppose  several  persons  agreed  to  open  a  banker  s  shop,  and 
it  was  agreed  that  each  partner  should  bring  into  the  house  a  certain  sum 
of  money  as  his  share,  it  could  not  be  contended  that  if  one  of  them  were 


ih)  WiUon  V.  Whitehtad,  10  M.  &  W.  608.  (0  Arthur  v.  Dale,  CoUyer  on  Partnenhip, 

ii)  Barton  v.  Hunton,  2  Taunt  49.  880. 

{i)  Eelsby  \.  Mean,  8  D.  &  B.  289. 
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to  borrow  money  for  his  share,  all  the  others  would  be  liable  for  it."  (//») 
Bat  as  soon  as  the  partnership  is  in  actual  operation,  and  has  begun 
business  on  the  joint  account,  all  those  of  the  intended  partners  who 
assent  to  the  commencement  of  the  trading  operations  for  their  common 
benefit,  or  take  an  active  part  in  promoting  them,  become,  as  we  have 
before  seen,  present  and  complete  partners  in  the  undertaking,  and  im- 
pliedly accord  to  each  other  all  such  powers  and  authorities  as  are  usual 
and  reasonably  necessary  to  enable  them  to  discharge  the  functions  of  the 
co-partnership,  and  carry  the  common  object  into  effect. 

Any  restriction  which,  by  agreement  amongst  the  partners,  is  attempted 
to  be  imposed  upon  the  authority  which  one  possesses  as  a  general  agent 
for  the  other  is  operative  only  as  between  thems6lve8,[and  does  not  limit  the 
authority  as  to  third  persons,  who  acquire  rights  by  its  exercise,  unless 
they  know  that  such  restriction  has  been  made,  (n)  "  Be  the  reciprocal 
rights  and  liabilities  of  partners  what  they  may,"  observes  Mr.  Bell  in 
his  Commentaries  on  the  Laws  of  Scotland,  *'  in  respect  to  each  other, 
they  eachf  in  their  relation  to  the  public,  hold  an  authority  which  no  force 
of  private  stipulation  can  alter  or  restrain ;  and  by  means  of  which,  in 
the  face  of  the  most  express  injunctions  or  prohibitions  of  their  contract, 
the  several  partners,  or  even  those  perhaps  who  may  long  haye  left  the 
partnership,  may,  by  the  act  of  any  one  of  the  members,  be  made  re- 
sponsible to  third  parties  to  the  whole  extent  of  their  private  fortune."  (o) 
Every  one  of  the  partners  is  responsible  for  things  done  within  the  scope 
of  this  implied  authority,  although  they  be  done  in  fraud  of  the  partner- 
ship, unless  the  plaintiff  who  seeks  to  charge  the  co-partnership  upon  the 
firaudulent  dealing  of  the  single  partner  was  himself  a  party,  or  in  any 
way  privy,  to  the  fraud. 

Agreements  inter  partes. — If,  therefore,  a  simple  contract  inter  partes 
concerning  the  partnership  affairs  and  business  is  entered  into  by  one  or 
more  of  several  partners  in  the  trading  name  of  the  firm,  or  is  expressed 
to  be  made  by  them  on  behalf  of  the  firm,  or  in  their  own  names,  without 
mention  of  the  co-partnership,  all  the  partners  are  individually  liable 
upon  such  contracts,  and  may  be  sued  thereon,  whether  their  names  do 
or  do  not  appear  upon  the  face  of  the  written  instrument.  They  stand  in 
the  same  position  as  an  undisclosed  principal  who  has  entered  into  a 
simple  contract  in  writing  inter  partes  in  the  name  of  an  agent,  and  who 
may,  as  we  have  already  seen,  sue  and  be  sued  upon  such  contract,  a1- 

(«)  Kenvon,  C.  J.,  ScmUe  ▼.  Robertson^  4  T.  (»)  Eavlen  v.  Bourne,  8  M.  &  W.  710. 

B.  726.    Smith  v.   Craven,  I   Cr.  &  J.  600.  (o)  i3«/r*  Comm.  611,  ed.  1826. 

Ortemlade  t.  Dowerf  7  B.  &  C.  638. 

I  12 


482  CONTRACTS  OF  PARTNERSHIP. 

though  he  is  not  mentioned  therein,  and  does  not  appear  upon  the  face  of 
it  to  be  the  really  contracting  party,  (p)  But  this  liability  is  confined  to 
contracts  made  by  such  partner  in  the  execution  of  the  ordinary  business 
of  the  co-partnership,  and  for  the  benefit  of  the  firm  at  large,  as  one 
partner  is  not  of  course  liable  upon  the  private  and  particular  contracts 
and  engagements  of  another  partner  made  out  of  the  scope  of  his  ordi- 
nary authority,  or  made  by  him  for  his  own  individual  benefit  alone,  and 
known  by  the  plaintiff  at  the  time  not  to  be  a  partnership  transaction,  {g) 

The  same  rule  prevails  in  the  French  law,  ^*  The  signature  '  and  coin* 
pany,' "  observes  Pothier,  "  does  not  oblige  my  partners,  if  it  appears  by 
the  very  nature  of  the  contract  that  it  does  not  concern  the  affairs  of  the 
partnership,  as  if  I  have  placed  that  signature  at  the  end  of  a  lease  of  an 
estate  which  belongs  to  me,  and  not  to  the  partnership.  When  the  partner 
has  not  signed  '  and  company/  he  is  deemed  to  have  contracted  about  his 
own  private  affairs,  and  does  not  bind  his  partners,  unless  the  creditor 
can  bring  forward  evidence  to  show  that  he  contracted  in  reality  on  ac- 
count of  the  partnership,  and  that  the  contract  actually  related  to  the 
business  of  the  co-partnership."  (r) 

Bills  of  exchange  and  promissory  notes, — A  partner  in  a  mercantile  or 
trading  firm  may  draw,  {s)  accept,  {t)  or  indorse  {u)  bills  of  exchange  and 
promissory  notes  in  the  trading  name  of  the  firm  so  as  to  bind  the  partner- 
ship, because  the  drawing,  accepting,  and  negociating  bills  and  notes  is 
usual  and  necessary  for  the  purpose  of  carrying  on  the  trade  and  business 
of  tf  mercantile  firm.  "  It  would  be  a  strange  and  novel  doctrine,"  ob- 
serves Lord  Ellenborough,  "  to  hold  it  necessary  for  a  person  receiving 
a  bill  of  exchange,  indorsed  by  one  of  several  partners,  to  apply  to  each 
of  the  other  parties  to  know  whether  he  has  assented  to  such  an  indorse- 
ment ;  or  otherwise  that  it  should  be  void.  There  is  no  doubt  that  in  the 
absence  of  all  fraud  on  the  part  of  the  indorsee  such  indorsement  would 
bind  all  the  partners."  (:r)  Every  one  of  the  partners,  therefore,  is  liable 
upon  such  bills  or  notes,  whether  his  individual  name  is  or  is  not  used  in 
die  collective  name  of  the  firm,  and  whether  it  does  or  does  not  appear 
upon  the  face  of  the  instrument,  and  whether  such  partner  is  a  dormant 
and  secret,  or  a  known  and  active  member  of  the  co-partnersliip ;  and 
whether  the  proceeds  of  such  bill  or  note  are  dedicated  and  applied  to 

(p)  Ante,  874— 37S.    Beckham  t.  KnighC,  Baier  y.  C^rfton,  1  Peake,  111. 
1  Sc.  K.  B.  148.     Trueman  r.  Loder,  11  Ad.  (t)  Anon,  Styles,  870.    Sntton  t.  Oregory, 

&  E.  594 ;  2  Smith's  Leading  Cases,  212.  2  Feake,  151. 

{q)  Bignold  v.  WaterhouMe,  1  M.  &  S.  269.  («)  Swan  r.  Steele,  7  East,  210.     Tkiehuise 


r)  Pothier,  Obi  No.  83.  y.  Bromilow,  2  Or.  &  J.  425. 

t)  Pinhuy  y.   Hall,  1   Baym.  175,  SaUc.  (x)  ^vaa  y.  iStee2^  7Baat,  212. 
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partnership   purposes,   or  to   the    private   use   of  the  individaal  part- 
ner, (y) 

Thus  where  one  of  the  acting  partners  of  a  firm,  in  order  to  obtain  a 
loan  of  money  from  a  banker,  accepted  a  bill  in  the  name  of  the  firm, 
and  then  applied  the  money  to  his  own  private  use,  it  was  held  that  a 
secret  partner,  not  known  at  the  time  of  the  acceptance  to  be  a  partner  in 
the  firm,  might  be  sued  upon  the  bill,  (z)  So  where  a  bill  was  indorsed 
by  a  partner  in  the  trading  name  of  the  firm,  it  was  held  that  a  person 
not  known  to  be  a  partner  at  the  time  of  the  indorsement  might  be  sued 
upon  the  instrument,  (a)  "  There  is  no  doubt,"  observes  Lord  Ellen- 
borough,  ''  that  in  the  absence  of  all  fraud  on  the  part  of  the  indorsee, 
such  an  indorsement  would  bind  all  the  partners.  There  may  be  partner- 
ships where  none  of  the  existing  partners  have  their  names  in  the  firm. 
Third  persons  may  not  know  who  they  are ;  and  yet  they  are  all  bound 
by  the  acts  of  any  partners  in  the  name  of  the  firm  or  partnership."  (b) 
But  if  the  taker  or  holder  thereof  knew  at  the  time  he  received  the  bill  or 
note  that  the  transaction  was  not  a  partnership  transaction,  but  the  pri- 
vate ajQfair  and  dealing  of  the  single  partner,  the  other  members  of  the 
firm  would  not  of  course  be  liable  thereon,  (c) 

But  the  bill,  or  note,  in  order  to  bind  the  partnership,  must  be  made, 
accepted,  or  indorsed  in  the  trading  name,  style,  or  description  of  the  firm, 
or  in  some  adopted  name,  recognized  and  used  by  the  partnership  in  its 
dealings  and  ordinary  course  of  business ;  or  if  made,  accepted,  or  in 
dorsed  by  the  one  partner  in  his  own  name,  the  drawing,  acceptance,  or 
indorsement  must  be  expressed  to  be  made  by  him  for,  and  a3  the  act 
of,  the  firm  at  large. 

If  it  appears  upon  the  face  of  the  contract  that  it  is  a  partnership  con- 
tract, all  the  partners  are  responsible  upon  it.  Thus,  where  one  of  two 
partners  in  trade  made  his  promissory  note  in  writing,  and  promised  for 
himself  and  James  Baily,  his  partner,  to  pay  a  sum  of  money  to  the  plain- 
tiff for  value  received,  and  then  signed  the  note  in  his  own  name,  it 
was  held  that  the  promise  for  himself  and  partner  to  pay  the  money 
showed  sufBciently  that  he  had  signed  the  note  for  himself  and  partner, 
and  that  both  consequentl^were  liable  to  be  sued  thereon,  {d)  So  where 
a  promissory  note,  signed  by  a  member   of  a  firm  in  partnership  was 

(y)  Bayley,  B.,  1  Or.  &  J.  818.    Lloyd  t.  (o)  Vm  t.  AthJbi/,  10  B.  &  C.  288. 

AiUy,  2  B.  &  Ad.  23.      Winde  r.  CrowtAer,  {b)  Swan  v.  Steeie,  7  Eaat,  213. 

1  Or.  &  J.  316;  I   Tyr.  216,  s.  c.     Vere  ▼.  (c)  10  B.  &  C.  296-298.     WelU  v.  Afa»- 

Athhy,  10  B.  &  C.  288.  terman,  2  Esp.  731. 

{z)  WifUU  ▼.  CrowiUr,  1  Cr.  &  J.  316 ;  1  («0   Smith  v.  Jaroig  and  Baily,  2  Raym 

T>T.  216,  •.  c.  1484  ;  11  Mod.  401 . 
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made  in  the  following  form  : — "  Sixty  days  after  date  I  promise  to  pay  Lord 
Viscount  Galway,  or  order,  200/.  value  received — ^For  J.  Matthew,  T.  Whit- 
smith,  and  T.  Smithson. — J.  Matthew."  It  was  held  that  this  was  the  signa- 
ture of  the  whole  partnership,  and  that  all  the  members  of  the  firm  might  be 
sued  upon  the  note,  (e)  The  partner,  in  making  such  a  promise,  is  only 
an  agent  for  tlie  firm,  and  he  cannot  consequently  be  sued  separately 
thereon.  {/) 

If  a  bill,  though  accepted  in  the  name  of  one  partner  only,  be  addressed 
to  the  firm  by  its  trading  name,  all  the  partners,  whether  dormant  or  not, 
will  be  bound  by  such  acceptance.  Thus  where  the  trading  name  of  a 
firm  was  Bumsey  and  Co.,  and  a  bill  was  drawn  upon  them  in  that  name, 
and  was  accepted  by  one  of  the  partners  in  his  own  name,  by  writing 
across  the  bill  *'  accepted,  T.  Bumsey,  sen. ;"  it  was  held  that  the  finn 
was  liable  upon  this  acceptance.  "  It  would  have  been  enough,"  ob- 
serves Lord  Ellenborough,  "  if  the  word  accepted  had  been  written  across 
the  bill,  and  the  effect  cannot  be  altered  by  adding  '  T.  Bumsey,  sen.' 
If  a  bill  of  exchange  is  drawn  upon  a  firm,  and  accepted  by  one  of  the 
partners,  he  must  be  understood  to  exercise  his  power  to  bind  his  co-part- 
ners, and  to  accept  the  bill  according  to  the  terms  in  which  it  is  drawn.*'(^) 
So  where  a  bill  of  exchange  was  addressed  to  "James  Masterman 
and  Co.,"  and  was  accepted  by  James  Masterman  only,  without  the  words 
''  and  Co.,"  it  was  held  that  the  acceptance  was  the  acceptance  of  the  firm, 
and  that  all  the  partners  were  liable  upon  it.  {h) 

If,  however,  the  bill  or  note  is  drawn  or  made,  or  accepted  or  indorsed 
by  the  one  partner  in  his  own  name  only  without  mention  of  the  partner- 
ship, and  without  its  being  expressed  on  the  face  of  the  instrument  that 
the  drawing  or  making,  acceptance  or  indorsement  is  made  or  done  for  the 
firm,  the  one  partner  whose  name  appears  upon  the  instrument  is  the 
only  person  who  can  be  sued  thereon,  although  the  proceeds  thereof  have 
been  applied  to  the  joint  purposes  of  the  firm,  unless  the  partnership  has 
been  in  the  habit  of  paying  bills  and  notes  so  made  and  negociated,  and 
has  consequently  adopted  the  name  of  the  partner  as  the  name  of  the  firm 
in  bill  transactions.  Thus,  where  a  promissory  note  appeared  on  the  face 
of  it  to  be  the  promissory  note  of  John  Walker,  it  was  held  that  it  could 
not  be  declared  on  as  the  joint  note  of  Walker  and  liowlestone,  although 
it  was  given  to  secure  a  debt  for  which  they  were  jointly  liable  to  the 

(«)  per  Lord  Ellenborough,  Oalvay  v.  Mat-  (J)  Buckley  ex  parte,  14  M.  &  W.  469. 

ihew,  1  Compb.  402.     H<Ul  v.  Smithy  1  B.  &  C.  (^)  Afason  y.  Rumseyt  1  Campb.  885. 

407  ;  2D.  &  R.  584.  Meux  v.  Bumfrey,  8  T.  R.  (A)  Wellt  v.  Masterman,  2  Bsp.  730;  Dot' 

25.  man  v.  Orchard,  2  0.  &  P.  104, 
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promisee^  and  ¥ras  intended  to  be  a  joint  security  from  both,  (i)  So  where 
a  partner  drew  a  bill  of  exchange  in  his  own  name,  to  secure  the  repay- 
ment of  money  advanced  for  the  use  and  benefit  of  the  firm,  it  was  held 
that  the  one  partner  who  had  so  drawn  the  bill  was  the  only  person 
who  could  be  sued  thereon.  (A) 

But  if  the  firm  carries  on  business  in  the  name  of  an  individual  partner, 
his  acceptance  or  indorsement  will  be  treated  as  the  acceptance  or  indorse- 
ment of  the  firm,  and  all  the  partners  consequently  will  be  liable  upon  the 
instrument.  (/)  Thus,  where  one  of  several  partners,  with  the  privity  of 
the  others,  drew  bills  of  exchange  in  his  own  name  upon  the  firm  in  favour 
of  persons  who  advanced  him  the  amount,  which  he  applied  to  the  use  of 
the  partnership,  and  the  firm  was  in  the  habit  of  accepting  and  paying  the 
bills  so  drawn,  it  was  held  that  after  the  dishonour  of  one  of  these  bills  the 
members  of  the  firm  might  be  sued  for  money  lent,  *  or  money  had  and 
received.(/7t)  And  a  partnership  may  have  divers  trading,  and  adopted 
names,  by  the  use  of  any  one  of  which,  by  any  one  of  the  partners,  it  may 
be  bound.  If  a  firm,  in  partnership  for  example,  has  been  in  the  habit  of 
paying  bills  and  notes,  made,  accepted,  or  indorsed  in  a  name  which  is  not 
the  trading  name  of  the  co-partnership,  it  will  be  deemed  to  have  given  an 
implied  authority  to  such  partner  to  use  such  name,  as  the  name  of  tht 
firm,  in  bill  transactions,  and  will  be  as  much  bound  thereby  as  if  the 
ordinary  trading  name  of  the  firm  had  been  made  use  of.  (;i) 

If  a  dormant  or  secret  partner  has  contracted  in  the  name  of  the  firm,  or 
in  an  adopted  name,  he  may  be  sued  in  his  real  name,  the  plaintiff  alleg- 
ing in  his  declaration  that  such  partner  drew,  indorsed,  or  accepted  the 
bill,  or  made  the  note  in  th^  name  of  "  S.  and  Co.,*'  or  any  other  name 
which  may  be  the  trading  or  adopted  name  of  the  firm.  And  whenever  a 
promissory  note  is  drawn,  indorsed,  ot  accepted  in  an  adopted  name,  it 
should  be  so  expressed,  and  the  name  set  forth  and  described  in  the  decla- 
ration, (o) 

When  any  one  of  the  partners  has  accepted  a  bill  of  exchange,  or  in- 
dorsed a  promissory  note  in  a  name  differing  firom  the  ordinary  trading 
name  of  the  firm,  the  proper  question  for  the  jury  is  whether  the  name 
used,  though  inaccurate,  substantially  describes  tlie  firm,  or  whether  it  so 
far  varies  that  the  acceptor  or  indorser  must  be  taken  to  have  accepted  or 
issued  the  bill  or  note  on  his  own  account,  and  not  in  the  exercise  of  his 

(t)   Siftin  V.   Walter    and    Itowlestone,    2  (m)  Denton  v.  Rodie,  S  Campb.  498. 

Gampb.  808.  (n)   WtUianuon  v.Johnwn,  2  D.  &  R.  281  ; 

(k)  Emly  r.  Lye,  15  East,  7.  1  B.  &  C.  Ud. 

(/)  Bz  parte  BolitAo,   1    Buck,    100 ;  Soath  (o)  Bull  v.  Gordon,  9  M.  &  W.  845.    7<yar 

Carolina  Bank  v.  Cate,  8  B.  &  C.  436,  437.  v.  aoi^on,  ib.  347. 
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general  authority  as  a  partner,  {p)  When  a  partnership  was  carried  on  in 
the  name  of  John  Blurton,  and  one  of  the  partners  drew  a  bill  in 
tlie  name  of  "  John  Blurton  and  Co.,"  it  was  held  that  as  the  bill  was  not 
drawn  in  the  trtie  style  and  name  of  the  partnership,  the  other  partners 
were  not  bound  thereby,  {(j)  "  In  those  cases/'  observes  Alderson,  B., 
"  where  the  question  has  been  left  to  the  jury,  it  has  been  whether 
substantially  there  was  any  difference  between  the  signature  and  the  name 
of  the  partnership.  For  instance,  if  the  signature  were  Goal  and  Co.,  and 
the  true  designation  of  the  partnership  were  Cole  and  Co.,  it  would  no 
doubt  be  for  the  jury  to  say  whether  it  was  in  substance  the  same."  One 
partner  is  not  responsible  upon  bills  or  notes  accepted  or  made  by  his  co- 
partners before  he  became  a  member  of  the  firm,  but  if  a  bill  be  accepted 
on  account  of  a  debt  which  was  incurred  partly  before,  and  partly  after 
such  partner  joined  the  firm,  he  is  liable  for  so  much  of  the  debt  for  which 
the  bill  was  accepted,  as  accrued  subsequently  to  his  accession  to  the  part- 
nership, (r) 

If  the  trading  name  of  the  firm,  or  an  adopted  or  acquired  name,  is  used 
in  dealings  and  transactions  out  of  the  ordinary  scope  and  business  of 
the  co-partnership,  such  a  user  of  the  name  will  not  bind  the  other  part^ 
ners  unless  they  have  expressly  assented  thereto. («)  Thus,  in  the  case  of 
professional  partnerships  where  it  is  not  usual  or  necessary  for  the  purpose 
of  carrying  on  the  trading  business  of  the  firm,  that  bills  or  notes 
should  be  made,  accepted,  or  negociated,  one  partner  has  no  implied  autho- 
rity to  pledge  the  name  and  credit  of  the  co-partnership  upon  bills  and 
notes.  One  of  two  attorneys  in  partnership  made  a  promissory  note  in  the 
name  of  the  firm  to  secure  a  debt  due  from  the  firm  to  the  promisee, 
and  it  was  held  that  the  other  partner,  who  knew  nothing  of  the  note,  and 
had  never  given  his  co-partner  authority  to  sign  it,  could  not  be  made 
liable  upon  the  instrument,  {t)  One  joint  tenant  of  a  farm  "  has  no 
power  to  bind  the  others  by  drawing  or  accepting  bills,  because  it  is  not  ne- 
cessary or  usual  for  the  purpose  of  carrying  on  the  farming  business  that 
bills  should  be  drawn  or  accepted,  {u) 

Guarantees, — One  of  several  partners  gave  a  guarantee  in  the  trading 
name  of  the  firm  to  secure  the  payment  of  a  debt  of  a  third  party,  and  it 
was  held  by  Lord  JEllenborough,  that  there  was  no  implied  authority  result- 
ing from  the  mere  existence  of  the  copartnership  to  any  one  or  more  of  the 


3 


(p)  Faith  ▼.  Richmond,  11  Ad.  &E.  339;  (<)  ffedley   v.    Bainhndgt,    3    Ad.   &   E.| 

I^&D.  187.  H.  8.816. 
\q)  Kirl'  V.  Blurton,  9  M.  &  W.  289.  (te)  Littledale,  J.,  10  B.  &  C  139  ;   Holroyd, 

(r)   IFtVwft  V.  Z«?fw,  2  Sc.  N.  R.  118.  7.,  7  B.  &  C.   639;   BoUand,  B.,    2  Cr.  &/., 

(*)  Parke,  J.,  10  B.  &  C.  297  ;  Hatleham  y.  436. 
Young,  13  Law  J.,  h.  s.  (Q.  B.)  205. 
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partners  to  pledge  the  partnership  name  for  such  a  purpose.  ''  As  it  is 
not  usual,"  he  observes,  •*  for  merchants  to  give  collateral  engagements  of 
this  sort,  I  think  you  must  prove  that  Lowndes  (the  partner  who  signed 
the  instrument)  had  authority  from  Bateson  (the  other  partner)  to  sign  the 
partnership  firm  to  the  guarantee  in  question.  It  is  not  incidental  to  the 
general  power  of  a  partner  to  bind  his  copartner  by  such  an  instrument."(a;) 
So  where  one  or  two  attorneys  who  were  in  partnership  together,  in  order 
to  obtain  the  discharge  of  a  client  of  the  firm  from  custody,  signed  the 
partnership  name  to  an  undertaking  to  pay  the  debt  and  costs ;  in  an  action 
which  was  brought  against  such  client  by  the  plaintiff,  it  was  held  that  the 
other  partner,  who  had  given  no  express  authority  to  his  colleague  to  give 
such  an  undertaking,  could  not  be  sued  thereon,  as  the  giving  of  guarantees 
and  undertakings  of  such  a  description  was  not  within  the  usual  course  of 
business  of  attorneys,  and  the  law,  therefore,  would  raise  no  inference  of 
any  authority  from  the  one  partner  to  bind  the  other  by  such  an  under- 
taking, (y) 

But  if  the  guarantee  refers  to  a  partnersliip  transaction ;  if  it  is  given  to 
secure  the  payment  of  goods  supplied  or  money  advanced  to  the  firm,  and 
added  to  the  joint  stock  of  the  copartnership,  or  the  performance  of  some- 
thing within  the  ordinary  scope  and  business  of  the  firm,  and  which  one 
partner  generally  has  power  to  undertake  for  on  behalf  of  the  firm,  it  binds 
all  the  partners,  and  all  are  liable  to  be  sued  thereon.  (2:)  Thus  where  a 
workman  was  employed  to  work  up  raw  materials  and  manufacture  goods 
for  a  partnership,  and  one  of  the  partners  in  the  firm,  in  order  to  procure 
a  supply  of  such  materials  to  the  workman,  gave  a  guarantee  to  a  cotton 
spinner  in  the  name  of  the  firm  for  the  payment  of  the  price  of  a  quantity 
of  cotton  twist,  to  be  fiirnished  to  the  workmen  by  the  latter,  it  was  con- 
sidered that  all  the  members  of  the  firm  were  liable  upon  such  guarantee,  (a) 

But  if  any  bill,  note,  or  guarantee,  or  any  other  security,  given  by  one 
partner  in  the  name  of  the  firm,  or  in  Its  behalf  be  in  truth  given  by  the 
partner  on  his  own  private  account  or  to  secure  his  own  private  debt,  and 
the  party  taking  such  security  is  aware  of  that  fact,  and  knows  that  it  is 
not  a  partnership  transaction,  he  cannot,  of  course,  enforce  it  against  the 
partnership.  Such  a  proceeding  on  the  part  of  the  creditor  of  one  partner 
is  a  fraudulent  attempt  to  make  himself  tlie  creditor  of  the  firm.     If,  there- 


{x)  Duncan  v.  Lovf7ide»i  SCampb.  478.  Craw-  53 ;  Ex  parte  NolU,  2  Gl.  &  Jas.  306 ;  Sandi- 

Jord  ▼.  Stirling,  4  Bgp.  209.  landt  y.  Marsh,  2  B.  &  Aid.  679 ;  Pajfne  ▼.  Ivet, 

(v)  Hatkham  ▼.   Young,  18  Law  J.,  v.  8.  3  D.  &  R.  664. 

(Q.  B.)  205 ;  5  Ad.  &  B.  K.  s.  833,  b.  c.  (a)  Bx  parU  Oardom,  1 5  Ves.  286 ;  2  Hot. 

(2)  Ld.  Mansfield,  Robtony,  Cutt,  cited  1  East,  sup.  406. 
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fore,  a  tradesman  supplies  wine  or  porter  for  the  private  nse  and  consump- 
tion of  one  of  the  partners,  and  with  the  fall  knowledge  of  that  fact  takes 
from  the  latter  a  hill  of  exchange  accepted  by  him  in  the  name  of  the  firm 
by  way  of  payment  for  the  goods  so  sent,  he  cannot  maintain  an  action 
upon  this  bill  against  the  firm,  as  he  has  no  right  to  convert  what  he 
knows  to  be  the  individual  debt  of  the  one  partner  into  a  partnership  debt. 
'*  It  is  hard  enough  for  one  partner,  in  any  case,  to  be  able  to  bind  ano- 
ther without  his  knowledge  or  consent,  but  it  would  be  carrying  the  liabi- 
lity of  partners  for  each  other's  acts  to  a  most  unjust  extent,  if  we  sufiered 
one  partner  to  be  bound  for  a  debt  incurred  by  another  in  this  manner ."(^) 
A  creditor  of  one  of  the  members  of  a  firm  in  partnership  got  the  latter 
to  give  him  a  guarantee  in  the  name  of  the  firm  to  secure  the  payment  of 
his  own  private  and  separate  debt,  and  it  was  held  that  this  guarantee 
could  not  be  enforced  by  such  creditor  as  against  the  copartnership. 
"  There  is  no  doubt,"  observes  Lord  Mansfield,  "  but,  that  as  a  general 
rule,  if  one  partner  give  a  letter  of  credit  or  guarantee  in  the  name  of  all 
the  partners  it  binds  all.  But  there  is  no  general  rule  which  may  not  be 
infected  by  covin,  which  is  defined  to  be  a  contrivance  between  two  to  de- 
fraud or  cheat  a  third/*(c) 

Of  the  LIABILITY  of  the  copartnership  in  respect  of  oooDS  sold  or 

MONEY  ADVANCED  tO  ONE  of  the  PARTNERS. 

Sales  of  goods  to  one  of  several  partners  in  trade, — ^A  sale  of  goods 
and  chattels  of  the  same  character  and  description  as  those  ordinarily  dealt 
in  by  the  firm  in  the  exercise  of  its  trade  and  business  to  one  of  the  part- 
ners who  is  known  by  the  vendor  at  the  time  of  the  sale  to  be  a  member  of 
the  copartnership,  and  is  presumed  by  him  to  be  dealing  on  account  of  the 
firm,  is  a  sale  to  the  firm  at  large,  with  whatever  view  the  goods  may  have 
been  bought  by  such  single  partner,  and  to  whatever  purposes  they  may 
subsequently  be  applied  by  him,  and  all  the  members  of  the  firm  conse- 
quently are  liable  for  the  payment  of  the  price  of  them.  Thus  where  one 
of  several  partners  who  were  carrying  on  the  business  of  harness-makers 
together  bought  of  the  plaintiff  a  number  of  bits,  to  be  made  into  bridles 
which  he  carried  away  with  him,  and  instead  of  taking  them  to  the  work- 
shop of  the  copartnership  to  be  added  to  the  joint  stock  of  the  firm,  he 
conveyed  them  to  a  pawnbroker's  and  there  pawned  them  for  money  for  his 

(5)  Kenyon,  C.  J.,  Shirr^  ▼.  WUh.  1  Bast,      Bast,  182 ;  Bather  v.  Badthotm,  1  Ped^e,  86. 
51 ;  Oreen.  ▼.  Dmtin,  2  Stark.  347  ;  Jona  v.  (c)  Hope  v.  Ctui,  1  Bast,  53. 

rata,  9  B.  &  C.  532;  Ridlei/  ▼.  Tatflor,  18 
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own  private  use,  it  was  held,  in  the  absence  of  evidence  showing  that  the 
plaind£f  at  the  time  of  the  sale  was  cognizant  of  the  intended  fraud,  that 
the  plaintiff  was  entitled  to  recover  the  price  from  the  other  members  of 
the  firm.(fl{) 

If,  however,  the  vendor  knows  at  the  time  of  the  sale  that  the  goods  are 
not  ordered  and  delivered  for  the  use  of  the  partnership,  but  for  the  private 
use  of  the  one  partner  who  gives  the  order,  he  cannot  of  course  proceed 
against  the  partnership  for  the  price.  If,  for  example,  the  goods  are  not 
of  the  same  character  and  description  as  those  dealt  in  by  the  partnership 
in  the  way  of  its  trade,  and  are  not  forwarded  by  the  vendor  to  the  place 
of  business  of  the  partnership,  but  to  the  private  dwelling  of  the  one  part- 
ner giving  the  order  for  his  own  private  use  and  consumption,  the  vendor 
would  have  no  claim  against  the  partnership.  *'  If  persons  are  engaged  in 
the  mere  business  of  tallow  chandlers  as  partners,  a  purchase  of  a  cargo  of 
flour,  or  of  pepper,  or  coflTee,  or  of  other  things  by  one  partner  wholly  be- 
side the  business  of  the  firm,  would  not  bind  the  other  partners.  But  if 
the  articles  were  such,  as  might  be  applied  or  called  for  in  the  ordinary 
course  of  their  business,  the  purchase  of  such  articles  would  bind  the  firm, 
even  though  they  were  unnecessary  at  the  time,  or  were  bought  contrary  to 
the  private  stipulations  between  the  partners,  or  were  not  designed  to  be 
used  in  the  partnership  at  all,  if  the  vendor  were  not  acquainted  with  the 
facts."  (^) 

Whenever  goods  have  been  ordered  by  a  person  known  to  the  vendor  at 
the  time  of  the  sale  to  be  a  member  of  a  copartnership  engaged  in  buying 
and  selling,  and  the  goods  have  not  reached  the  hands  of  the  partnership, 
but  have  been  appropriated  to  the  private  use  of  the  partner  ordering  them, 
the  question  to  be  asked  and  answered  in  order  to  determine  the  liability 
is,  to  whom  was  the  credit  given,  to  the  one  partner  actually  ordering  and 
receiving  the  goods,  or  to  the  firm  of  which  he  was  known  to  be  a  member. 
If  the  single  partner  has  been  debited  in  the  tradesman's  books,  and  the 
goods  were  sold  to  him  on  his  own  private  credit,  the  vendor  cannot  after- 
ward look  to  the  firm  for  payment. 

A  partner  cannot,  of  course,  be  charged  with  payment  of  the  price  of 
goods  sold  and  delivered  to  the  copartnership  before  he  became  a  member 
of  it,  but  if  goods  are  delivered  with  his  knowledge  and  assent  after  he  has 
become  a  partner  pursuant  to  a  previous  order  or  contract  for  the  purchase 
of  them,  he  then  becomes  liable  with  the  other  partners  for  the  payment  of 

(d)  Bond  V.  Qibwn,,  1  Campb.  185.  (e)  Story  on  Partnerahip,  §  112, 
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the  price  of  them  just  as  if  he  had  been  a  partner  from  the  beginnings  snch 
subsequent  assent  being  equivalent  to  a  previous  authority.(/) 

Receipt  of  money  by  one  of  several  partners. — ^A  receipt  of  money  by 
one  partner  for  the  use^  or  on  account,  of  the  firm,  is  the  receipt  of  the 
co-partnership  at  large,  and  all  the  partners  are  bound  thereby,  and  are 
individually  responsible  for  the  proper  application  of  the  money.  If,  for 
example,  two  attorneys  are  in  partnership  together  as  attorneys  and  con- 
veyancers, and  one  of  them  receives  a  sum  of  money  to  be  laid  out  on 
mortgage,  the  other  is  responsible  for  the  proper  application  of  the  money, 
although  the  party  receiving  it  gives  his  own  separate  receipt  for  it, 
making  himself  individually  accountable  for  the  amount  on  demand,  {g) 
And  if  one  of  several  partners  in  trade  obtains  money  in  the  ordinary 
course  of  dealing  of  the  co-partnership,  but  by  means  of  false  and  fraudu- 
lent representations,  and  converts  the  money  when  received  to  his  own 
use  in  iraud  of  his  partners,  the  partnership  is  nevertheless  responsible 
for  the  monies  so  received  in  the  name  of  the  firm,  and  an  innocent 
partner  may  consequently  be  as  much  bound  by  such  fraudulent  acts  and 
transactions  as  if  he  himself  had  personally  been  a  party  to  them,  {h) 
But  if  the  fraud  has  not  been  committed  in  the  course  of  the  partnership 
dealings,  but  in  the  private  and  separate  transactions  of  the  single  partner 
himself  with  third  parties,  the  innocent  partners  cannot  of  course  be  made 
responsible  to  those  who  have  been  defrauded  in  the  course  of  such  trans- 
actions. Thus,  if  a  partner  who  holds  money  in  his  hands  as  a  trustee  for 
third  parties  brings  that  money  into  the  partnership  account,  and  employs 
it  in  the  business  as  his  own  money,  the  other  partners  cannot  be  made 
responsible  for  the  repayment  of  the  money  so  employed  in  the  busi- 
ness, (»)  unless  they  knew  at  the  time  that  the  money  was  trust  money, 
the  property  of  third  parties,  and  not  the  property  of  their  co-part- 
ner. (A?) 

Loans  of  money  to  one  of  several  partners. — In  an  action  against  a 
firm  in  partnership  for  the  recovery  of  the  sum  of  10/.,  alleged  to  have 
been  advanced  to  the  firm,  it  appeared  that  the  plainti£f  was  in  the  habit 
of  dealing  with  the  firm  in  the  way  of  their  trade,  and  that  one  of  the 
partners  who  was  travelling  for  orders  and  also  to  make  purchases  for  the 
firm,  called  upon  the  plaintiff  in  the  country,  and  after  transacting  busi- 
er) SavilU  V.  RoberUfm,  4  T.  B.  725.  Pindar  561.  Keating  y.  Martha  1  Mont  &  Ayr.  583. 
T.  Wilht,  5  Taunt.  613.  Humt  v.  Bolland,  Ry.  &  Hood.  871. 

(ff)  WilleU  T.  Chambert,  2  Cowp.  814.    (i)  £x  parte  Aptey,  8  Br.  286.    JaqtM  t. 

▼.  Lau/ield,  1  Salk.  292,  pi.  88.  Marquand,  Co  wen  U.  S.  &.  497. 

{h)  Jtapp  y.  Latham,  2  B.  &  Aid.  796.  (k)  £x  paiie Healon,  Buck.  886.    Smithy. 

Stone  y.  Marth,  By.  &  Mood.  868 ;  6  B.  &  C.      Jameson,  5  T.  B.  601. 
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ness  on  account  of  tho  firm,  borrowed  10/.  of  him  in  the  name  of  the 
co-partnership  to  defray  his,  the  said  partner  s,  travelling  expenses  back 
to  London,  and  the  plaintiff  having  brought  his  action  against  the  firm 
for  the  recovery  of  the  money  so  lent,  it  was  contended  that  this  was  a 
loan  of  money  for  the  private  use  of  the  partner  and  not  a  loan  to  the 
firm  at  large,  but  Lord  Kenyon  told  the  jury  that  "  though  the  loan  of 
the  money  was  to  one  of  the  partners,  it  was  lent  to  him  while  employed 
on  the  partnership  business,  and  on  its  account ;  and  that  being  the  case, 
it  was  competent  to  him  to  bind  the  partnership  to  the  payment  of  the 
debt,"  and  the  plaintiff  accordingly  obtained  a  verdict  (/) 

But  if  a  partner  professes  to  borrow  money  for  the  firm,  and  misapplies 
it,  and  there  be  proof  that  the  plaintiff  lent  it  under  circumstances  of 
negligence  and  out  of  the  ordinary  course  of  business,  he  cannot  recover 
the  amount  firom  the  other  partners,  (m)  And  "  it  is  not  enough  to 
prove  that  money  borrowed  by  an  individual  partner  goes  into  the  partner- 
ship estate  to  make  the  partners  liable."  (n)  If  money  is  lent  on  the 
individual  credit  of  one  partner  alone,  the  firm  at  large  cannot  be  charged 
with  the  repayment  of  it,  although  it  may  in  fact  be  subsequently  applied 
to  the  use  of  the  partnership,  {o)  Thus  where  one  partner  was  in  the 
habit  of  drawing  bills  in  his  own  name,  and  getting  them  discounted  by 
the  plaintiff,  and  using  the  proceeds  of  such  bills  in  the  business  of  the 
firm,  and  applying  them  to  the  general  purposes  of  the  partnership,  it 
was  held  that  the  plaintiff  could  not  treat  the  money  advanced  by  way 
of  discount  on  the  bills  accepted  by  the  partner  in  his  own  name  only  as 
a  loan  to  the  firm.  "  It  is  contended,"  observes  Lord  EUenborough, 
**  that  as  the  proceeds  went  to  the  use  of  the  partnership,  the  partners  are 
therefore  liable.  I  am  at  a  loss  to  discover  what  difference  that  circum- 
stance can  make  if  it  were  originally  a  mere  matter  of  discount ;  and  I 
do  not  find  any  evidence  to  show  that  it  was  anything  else.  It  was  sup* 
posed,  indeed,  by  the  plaintiff  that  the  money  would  be  applied  to  the 
partnership  use^  and  to  such  use  it  was  in  fact  applied ;  but  nothing 
passed  from  the  defendants  to  induce  him  to  believe  that  it  was  a  partner- 
ship concern,  and  to  lend  his  money  on  that  account.  It  does  not 
appear  that  anything  more  took  place  than  the  mere  discount  of  the  bills, 
and  it  would  be  highly  dangerous  to  follow  the  proceeds  into  the  hands 
of  every  party  to  whose  use  they  may  be  applied.  If  the  bills  had  been 
void,  as,  for  instance,  if  they  had  been  forgeries,  that  might  have  made 

(l)  RothwU  V.  ffumpkreyt,  1  Esp.  405.  (n)  Exports  Emly,  1  Rose,  66. 

(m)  Uojfd  T.  Frtthfidd,  2  C.  &  P.  325 ;  9  (o)  Per  Abbot,  0.  J.,  Uoyd  t.  FruKfidd,  9 

D.  &B.19,  B.  c    Ex  parUAgaee,  2  CoXf^\2,      D.  &  R.  19.    Bevan  ▼.  Xeim,  1  Sim.  876. 
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a  different  case,  beoause  then  no  consideration  would  have  passed  to  the 
person  discounting;  but  here  a  good  consideration  was  given  for  the 
discount,  namely^  the  responsibility  of  the  drawer  of  the  bills.**  (p) 

But  where  the  member  of  a  partnership  was  in  the  habit  of  drawing 
bills  in  his  own  name  upon  the  firm,  and  getting  them  discounted,  and 
applying  the  proceeds  to  the  general  purposes  of  the  partnership^  and  the 
firm  regularly  accepted  and  paid  the  bills  so  drawn  until  it  became  bank- 
rupt, it  was  held  that  the  members  of  the  firm  must  be  taken  to  have 
given  their  co-partner  authority  to  raise  money  for  the  use  of  the  firm 
upon  the  bills  in  question,  and  that  the  money  advanced  by  way  of  dis- 
count upon  them  might  be  treated  as  a  loan  to  the  partnership,  (q) 

Representations  and  acknowledgments. — ^AU  admissions,  representa- 
tions, and  acknowledgments  also,  touching  the  partnership  business  and 
dealings  inade  by  one  of  the  partners,  will  bind  all  the  members  of  the 
firm  as  between  themselves  and  third  parties  who  have  acted  upon  the 
faith  of  such  representations  and  statements,  (r) 

LUBILITIKS  (j/*  DORMANT  and  SECRET  PARTNERS  tO  THIRD  PARTIES. 

We  have  already  seen  that  if  a  man  appoints  an  agent,  and  contracts 
in  the  name  of  such  agent,  secretly  reserving  to  himself  the  benefit  of  the 
transaction,  he  is  personally  liable  as  the  principal  and  really  contracting 
party  as  soon  as  his  true  situation  and  character  are  discovered  by  the 
person  who  has  dealt  with  the  agent.  Any  person^  therefore,  who  secretly 
connects  himself  with  a  firm  in  partnership  furnishing  capital,  labour,  or 
skill,  and  secretly  receiving  or  reserving  to  himself  a  participation  in  the 
profits  of  the  business,  stands  in  the  position  of  an  undisclosed  principal 
who  has  contracted  in  the  name  of  an  agent,  and  is  liable  in  common  with 
the  acting  and  ostensible  partners  for  the  performance  of  the  contracts 
and  the  satisfaction  of  the  debts  and  liabilities  of  the  co-partnersbip  upon 
the  oft-repeated  maxim  qui  sentit  commodum  sentire  debet  et  onus,  (s) 
It  is  said,  moreover,  as  a  further  ground  and  reason  for  his  liability,  that 
he  who  takes  a  part  of  the  profits  takes  from  the  creditors  of  the  partner- 
ship part  of  that  fund  which  is  the  proper  security  to  them  for  die  pay- 
ment of  their  debts,  and  ought,  therefore,  to  be  made  liable  for  the  losses 

(j>)  Evdy  T.  Lye,  15  Bast,  11.     SmUk  y.  (r)    Rapp  y.  Latham,  2  B.  &  Aid.  801. 

Cravtn^  1  Cr.  &  J.  500.  Lucas  y.  J>e  la  Cour,  1  M.  &  S.  249. 
(g)  D«ito»  y.  Rodie,  8  Campb.  498.    JBx  («)  OraceY.  Smiihy  2  W.  Bl.  998.    PtU  y. 

ririe  Bolitho,  Back.  100.   Ex  parU  Bonbowus,  Broake,  dted  ib.  999. 
Yes.  542. 
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if  losses  arise.  (/)  AH  dormant  and  secret  partners,  therefore,  whose  names 
do  not  appear  to  the  world  may  be  made  responsible  for  the  engagements 
of  a  firm  of  which  they  are  members,  although  the  parties  who  sue  them 
were  ignorant  of  their  existence  at  the  time  they  contracted  with  the 
partnership,  (u)  If  a  person,  although  professing  to  be  a  mere  servant  or 
agent  of  a  co-partnership,  and  appearing  only  in  that  character,  secretly 
contributes  to  the  capital  and  joint  stock  of  the  co-partner^p,  and  has  a 
secret  interest  as  a  principal  in  the  concern,  he  is  responsible  as  a  dor- 
mant partner,  and  cannot  of  course  be  set  up  as  a  defence  that  he  is  a 
mere  hired  servant  or  agent. 

There  is,  however,  an  important  distinction  to  be  attended  to  as  regards 
the  liability  of  a  secret  partner  upon  bills  of  exchange,  promissory 
notes,  and  agreements  inter  partes.  In  the  case  of  bills  and  notes,  the 
dormant  partner  cannot  be  made  liable,  as  we  have  already  seen,  unless 
the  name  upon  the  face  of  the  instrument  is  the  trading  name  of  the  firm, 
or  a  name  adopted  and  used  by  the  firm  at  large  in  bill  transactions. 
But  in  the  case  of  simple  contracts  inter  partes,  the  secret  partner  may 
be  sued,  although  the  contract  is  made  in  the  name  of  one  only  of  the 
partners,  and  the  firm  has  not  previously  recognized  any  contracts  made 
in  his  name  alone  as  partnership  contracts.  (:r)  Thus  where  an  agree- 
ment was  entered  into  between  W.  M.  Knight  and  J.  Surgey,  co-partners, 
of  the  one  part,  and  D.  Beckham  of  the  other  part,  whereby  Beckham 
agreed  to  serve  Knight  and  Surgey  and  the  survivor  of  them  as  foreman 
in  their  trade  of  type-founders  for  the  term  of  seven  years,  and  they 
agreed  to  employ  him  for  the  same  term,  and  to  pay  him  three  guineas  a 
week  wages,  and  Beckham  entered  into  the  service  of  the  co-partnership, 
and  was  employed  as  foreman,  but  was  wrongfully  dismissed  from  the 
service  before  the  expiration  of  the  seven  years,  it  was  held  that  he 
was  entitled  to  sue  Drake,  a  secret  partner  in  the  said  co-partnership, 
together  with  Knight  and  Surgey,  for  a  breach  of  the  agreement,  although 
it  was  unknown  to  Beckham  that  Drake  was  a  partner  at  the  time  of  the 
making  of  the  contract,  and  the  name  of  the  latter  did  not  anywhere 
appear  upon  the  face  of  the  written  instrument.  "  I  agree,"  observes 
Parke,  B.,  "  that  inasmuch  as  the  defendant  Drake  has  not  subscribed 
this  instrument  with  his  own  hand,  it  must  be  made  out  that  he  is  a  party 
to  it  in  point  of  law,  and  that  he  authorized  Knight  and  Surgey  to  sign 

(e)  De  Ghrey,  C.  J.,  Grace  v.  Smith,  2  W.  BL  WiniU  v.  Crovtker,  ICr&J.  81«.    ItoHnion 

1001.    Eyre,  C.  J.,  Waugh  t.  Carver,  2  H.  BL  y.  WUHnstm,  8  Pr.  588.    Ex  parU  Chuck,  1 

248 ;  1  Smith'!  Leading  Gums,  502,  503.  ffoar$  M.  &  Sc.  616,  617. 
Y.  Dawei^  1  Dong.  872.  (x)  Beckham  t.  Ihake,  9  K.  ft  W.  94,  96  ; 

(«)    Qdlar  y.    ffvtchtjuon,  1    Rose,    297.  ante,  259, 260. 
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it  on  his  behalf.  I  think  that  this  is  shown  by  the  fact  of  his  being  a 
partner  in  the  trade  and  sharing  the  profits  of  it  Being  a  dormant 
partner^  he  authorizes  the  ostensible  partners  to  enter  into  such  contracts 
as  «re  usually  entered  into  in  the  course  of  such  a  business.  ...  If  the 
plaintiff  entered  into  the  contract  in  ignorance  of  Drake  being  a  real 
partner,  the  case  would  be  within  the  same  principle  of  law  which  applies 
to  the  introduction  of  a  principal  before  unknown,  where  the  party  who 
contracted  upon  the  supposition  that  the  agent  was  the  principal,  is  en* 
titled  to  all  the  same  benefits  and  rights,  and  stands  precisely  in  the  same 
situation,  as  he  would  have  been  if  he  had  been  aware  of  the  real  principal. 
For  all  questions  between  partners  are  no  more  than  illustrations  of  the 
same  questions  as  between  principal  and  agent.'*  (y) 

The  liability  of  persons  who  have  participated  as  principals  in  the  joint 
speculations  and  contingent  profits  of  a  partnership,  or  joint  adventure, 
cannot  in  any  way  be  controlled  or  affected  by  the  secret  contracts  of  the 
joint  adventurers  inter  se.  If,  therefore,  the  joint  adventurers  expressly 
agree  not  to  be  partners  inter  se,  such  an  agreement  cannot  in  any  way 
affect  their  position  as  regards  the  public,  {z)  If  several  partners  or  joint 
adventurers  in  a  particular  trade  or  business  agree  that  the  trade  shall  be 
carried  on  by  one  or  more  of  them  in  their  own  names  as  the  ostensible 
and  acting  partners,  and  that  certain  secret  partners  who  contribute 
capital,  skill,  or  labour  to  the  joint  stock  of  the  partnership,  shall  not  be 
liable  for  losses  beyond  a  certain  amount,  the  operation  of  the  agreement 
is  confined  to  those  who  were  parties  to  it,  and  cannot  affect  the  Lability 
of  such  secret  partners  quoad  the  public  and  third  persons  ignorant  of 
the  private  stipulations  and  arrangements  of  the  firm,  (a) 

And  it  matters  not  whether  the  party  participates  in  and  receives  or 
bargains  for  a  share  in  the  accruing  profits  for  his  own  benefit,  or  as  a 
trustee  or  executor  for  others,  {b)  Equally  indifferent  is  it  whether  his 
share  be  large  or  small,  (c) 

But  the  mere  existence  of  a  secret  partnership  in  the  subsequent  dis- 
position of  goods  purchased  by  one  partner  on  his  own  individual  credit, 
and  not  on  the  credit  of  the  co-partnership,  will  not  render  the  secret 
partner  liable  for  the  payment  or  the  price  of  them.  Thus  where  three 
parties  agreed  to  bring  out  and  publish  a  periodical  called  the  Sporting 

(y)  Beckham  y.  Drake,  9  M.  &  W.  97,  98.  v.  WaUaee,  2  BHgh,  270.    Oilpi%  t.  Sndedtey, 

Drake  v.  Bedtkam,  11  M.  &  W.  31^,  817.  5  B.  &  Aid.  954.  Bond  t.  PiOard,  8  M .  &  W. 

{z)  Waugh  V.  Qirver,  2  H.  Bl.  235.    Bet-  857. 

ke(h  ▼.  Blanchard,  4  East,  144.    Smith  ▼.  Mai-  {h)  Wigktman  t.  Tottnroe,  1  M.  &  S.    412. 

$on,  2  B.  &  0.  401.  Ex  parte  Oarlatul,  10  Ye«.  119, 120. 

(a)  Ex  parte  Langdale,  18  Yes.  800.  Geddes  (c)  9  Eaat,  527. 
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Be  view  on  their  joint  account,  upon  the  terms  that  one  of  them,  who  was 
an  author,  was  lo  write  the  book,  and  furnish  manuscript  and  drawings, 
and  another,  who  was  a  printer,  was  to  fumisU  the  paper  for  the  work 
and  charge  it  to  the  account  at  cost  price,  and  was  also  to  charge  the 
printing  at  "  master  s  prices,"  and  the  third,  who  was  a  publisher,  was  to 
publish  the  work,  make  and  receive  general  payments,  keep  the  accounts, 
and  divide  the  profits  between  the  three,  and  the  printer  ordered  paper 
for  the  work,  but  became  bankrupt  before  he  had  paid  for  it,  whereupon 
the  stationer  sought  to  recover  the  price  from  the  other  two  partners,  it 
was  held  that  they  were  not  liable  for  the  payment  of  it,  as  it  was  bought 
upon  the  individual  credit  of  the  printer.  *'  The  question  is,"  observes 
Parke,  B.,  ''  did  the  other  defendants  authorize  Whitehead  (the  printer) 
to  purchase  the  paper  on  their  account  or  on  his  own.  It  appears  to  me, 
on  the  true  construction  of  the  contract,  that  the  latter  was  the  case. 
This  is  very  much  like  the  case  of  coach  proprietors,  where  each  horses 
the  coach  for  one  or  more  stages,  and  each  agrees  to  bring  into  the  con- 
cern the  work  and  labour  of  his  horses,  and  none  of  the  others  has  any 
interest  in  them,  though  all  share  the  profits."  (d) 

Where^  however,  a  publisher  gave  an  order  to  a  stationer  to  deliver  to 
the  defendant,  who  was  a  printer,  ''  two  hundred  reams  of  super-royal 
paper  for  Jeremy  Taylor  s  works,  and  seventy-two  reams  for  Doddridge's 
Expositor,"  and  the  paper  was  delivered  at  the  printer  s  office,  and  it  was 
afterwards  discovered  that  the  printer  was  at  the  time  of  the  giving  of  the 
order  a  partner  with  the  publisher  in  both  the  works  mentioned  in  the 
order,  it  was  held  that  he  was  liable,  together  with  the  publisher,  for  the 
price  of  the  paper.  *'  I  can  conceive,"  observes  Lord  Denman,  *'  that  all 
the  partners  may  not  be  liable  for  all  that  is  done  by  each  individual 
partner,  but  I  think  that  in  such  cases  there  should  be  something  exclu- 
sive in  the  nature  of  the  transaction,  not  only  that  they  should  not  be 
known,  but  that  the  ordering  of  the  goods  should  be  the  exclusive  act  of 
the  particular  partner."  (e)  ^ 

Generally  speaking,  when  several  persons  agree  to  be  jointly  interested 
in  the  disposal  of  certain  goods  when  purchased,  so  as  to  constitute  them- 
selves partners  in  the  transaction,  and  the  goods  are  obtained  for  the 
joint  use  and  benefit  of  all  of  them,  they  are  all  responsible  for  the  whole 
bargain  as  the  real  principals  in  the  transaction,  so  that  the  full  value  of 
the  goods  may  be  recovered  from  any  one .  of  them,  although  they  were 
purchased  on  the  credit  of  the  ostensible  buyer  alone.     If,  indeed,  the 

(d)  WUton,  ▼.  WhiiehMd,  10  M.  &  W.  603.  («)  Gardiner  ▼.  Childs,  8  C.  &  P.  345,  851, 
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parties  are  not  jointly  interested  in  the  disposal  of  the  goods  when  pur* 
chased,  and  are  not  trading  with  them  as  partners  on  their  joint  account, 
then  they  cannot  be  sued  jointly  for  them,  and  one  cannot,  as  we  have 
already  seen,  be  made  to  pay  the  price  of  the  whole,  but  each  is  separately 
responsible  for  his  own  separate  share  only  of  the  things  so  bought. 

Several  persons  employed  a  broker  to  purchase  tea  for  them  at  the  India 
House,  and  furnished  him  with  money  to  make  the  usual  deposits  on  the 
purchase.  The  tea  was  bought  in  one  lot,  to  be  subsequently  divided  be- 
tween the  parties  in  separate  shares,  but  before  the  transaction  was  com- 
pleted, most  of  the  parties  who  had  joined  in  the  purchase  died  or  became 
bankrupt,  and  two  of  them  were  sought  to  be  made  responsible  for  the  full 
price  of  the  tea,  on  the  ground  that  they  were  all  secret  partners,  and  jointly 
and  severally  liable  in  respect  of  the  entire  lot  of  tea  purchased,  as  well  as 
of  their  individual  shares ;  but  tiie  court  held  that  there  was  no  partnership 
at  all  between  the  parties  who  had  employed  the  broker,  and  tiiat  the  de- 
fendants were  severally  liable  only  to  the  amount  of  their  separate  shares. 
*'  At  first,"  observes  Lord  Mansfield,  "  I  considered  this  as  a  case  of  dor- 
mant partners.  The  law  with  respect  to  them  is  not  disputed,  viz.,  that 
they  are  liable  when  discovered,  but  towards  the  end  of  the  cause  the  nature 

of  the  transaction  was  more  clearly  explained Is  this  a  partnership 

between  the  buyers  ?  I  think  it  is  not,  but  merely  an  undertaking  with 
Uie  broker  by  each  for  a  particular  quantity.  There  is  no  undertaking  by 
one  man  to  advance  money  for  another,  nor  any  agreement  to  share  with 
one  another  in  the  profit  or  loss.  It  would  be  most  dangerous  if  a  person 
who  engages  for  a  fortieth  part^  for  instance,  should  be  considered  bound 
for  all  the  other  thirty- nine  parts.     Non  haac  in  foedera  veni."(/) 

Three  persons  agreed  amongst  themselves  to  purchase  jointiy  a  quantity 
of  oil  on  speculation.  Eyre,  one  of  their  number,  was  to  go  into  the  mar- 
ket and  be  the  ostensible  buyer,  and  the  others  were  to  share  in  the  pur- 
chase at  the  same  price  which  he  might  give.  Eyre  accordingly  bought 
the  oil  but  never  paid  for  it,  and  it  was  held  that  the  other  two  persons 
could  not  be  sued  jointiy  with  him  as  his  secret  partner  in  the  transaction ; 
that  the  agreement  was  a  subcontract  to  share  severally  in  certain  proportions 
in  the  purchase  to  be  made  by  the  ostensible  buyer  on  his  own  credit,  and 
that  the  failure  of  such  buyer  to  pay  the  price  did  not  render  the  two  other 
subcontractors  responsible  for  the  price  of  the  whole  bargain.  (^) 

(f)  Hoare  t.  Daws,  1  Dong.  872.  (^)  Coope  t.  £yre,  1  H.  Bl.  37. 
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LIABILITIES  of  NOMINAL  PARTNERS  tO  the  CREDITORS  of  the  FIRM. 

Nominal  partners. — Persons  may  become  clothed  with  the  legal  liabili- 
ties and  responsibilities  of  partners  as  regards  the  public  and  third  parties, 
by  holding  themselves  out  to  the  world  as  partners  as  well  as  by  contract- 
ing the  legal  relationship  of  partners  inter  se.  If  the  question  of  partner- 
ship were  between  A.  and  B.  whether  they  were  partners  or  not,  it  would 
be  very  well  to  inquire  whether  they  had  contributed,  and  in  what  propor- 
tions, stock  or  labour,  and  on  what  agreements  they  were  to  divide  the 
profits  of  the  contribution.  But  when  the  question  is  not  between  the 
parties  themselves  as  to  what  shares  they  shall  divide,  but  respecting  cre- 
ditors claiming  a  satisfaction  out  of  the  funds  of  a  particular  house  as  to 
who  shall  be  deemed  liable  in  regard  to  those  funds,  the  sense  or  understand- 
ing of  the  parties  themselves  inter  se  that  they  shall  not  be  partners ;  that  A. 
shall  contribute  neither  labour  nor  money  nor  receive  profits  will  be  of  no 
avail  and  will  not  afiect  the  existence  of  the  partnership  so  far  as  regards 
the  public  at  large.  ''  If  a  man  will  lend  his  name  as  a  partner,  he  be- 
comes as  against  all  the  rest  of  the  world  a  partner,  not  upon  the  ground 
of  the  real  transaction  between  them,  but  upon  principles  of  general  policy 
to  prevent  the  frauds  to  which  creditors  would  be  liable  if  they  were  to 
suppose  that  they  lent  their  money  upon  the  apparent  credit  of  three  or 
four  persons,  when  in  fact  they  lent  it  only  to  two  of  them.  (A) 

If  a  man,  therefore,  allows  himself  to  be  published  to  the  world  as  a 
member  of  a  particular  firm,  if  he  permits  his  name  to  appear  in  the  part- 
nership name,  or  to  be  used  in  the  business,  if  he  sufiers  it  to  be  exhibited 
to  the  public  oyer  a  shop  window,  or  to  be  written  or  printed  in  invoices, 
or  bills  of  parcels  or  prospectuses,  or  to  be  published  in  advertisements  as 
the  name  of  a  member  of  the  firm,  he  is  an  ostensible  partner  and  is 
chargeable  as  a  partner,  although  he  is  not  in  point  of  fact  a  partner  in  the 
concern,  and  has  no  share  or  interest  in  the  profits  of  the  business.  Thus 
'where  a  merchant,  carrying  on  trade  on  his  own  separate  account,  intro- 
duced into  his  firm  the  name  of  a  clerk  who  had  no  participation  in  the 
profits,  but  continued  to  receive  a  fixed  salary  as  clerk,  it  was  held,  as  re- 
garded the  public  and  third  parties  ignorant  of  the  private  arrangement) 
that  the  clerk  must  be  taken  to  be  a  member  of  the  firm.  "  He  is  to  be 
considered,"  observes  Lord  Ellenborough, ''  in  all  respects  a  partner  as  be- 
tween himself  and  the  rest  of  the  world." (0 

But  if  a  man  is  sought  to  be  charged  as  a  partner  by  reason  of  his  hav- 

(A)  Byre,  C.  J. ;  Wattgh  ▼.  Carver,  2  H.  Bl.  (t)  Guidon  t.  Robson,  2  Canipb.  304. 

246;  I  Smith,  502,  503. 
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ing  permitted  his  name  to  appear  in  printed  papers,  prospectases,  or  adver 
tisements,  it  must  appear  that  the  partnership  was  actually  funned  and  in 
operation,  and  was  not  merely  a  projected  joint  adventure.  If  he  has 
merely  signed  his  name  to  a  prospectus  and  advertisement,^intimating  that 
he  is  ahout  to  hecome  a  partner,  or  that  a  partnership  or  company  is  about 
to  be  formed  on  certain  conditions,  and  on  the  happening  of  certain  events, 
he  does  not  thereby  hold  himself  out  to  the  world  as  an  actual  partner  in 
an  existing  partnership,  and  cannot  be  made  liable  as  such  unless  he  does 
some  further  act  actually  constituting  him  a  partner.  (X;) 

If  a  person  holds  himself  out  to  the  world  as  a  partner  with  another  in 
a  particular  line  of  business  only^  he  does  not  thereby  render  himself  liable 
as  a  partner  in  other  transactions  not  within  the  ordinary  and  reputed 
course  of  business  of  the  partnership  to  which  he  professes  to  belong.  (/) 
And,  if  a  plaintiff  has  contracted  with  a  firm  in  partnership,  knowing  at 
the  time  that  the  defendant,  whose  name  appeared  in  the  name  of  the  firm 
as  an  ostensible  partner,  was  not  in  fact  a  partner,  and  had  no  share  or 
interest  in  the  partnership,  he  cannot  afterwards  make  the  defendant  re- 
sponsible upon  the  contract  which  he  entered  into  with  notice  of  that 
fact.(m) 

If  a  man's  name  is  used  without  his  knowledge  and  consent,  and  he  is 
represented  by  others  to  be  a  partner  without  his  authority  or  permission, 
he  cannot  of  course  be  made  responsible  as  a  partner  upon  the  strength  of 
such  false  and  fraudulent  representation,  (n)  *'  The  holding  oneself  out  to 
the  world  as  a  partner,  as  contradistinguished  from  the  actual  relation  of 
partnership,  imports  at  least  the  voluntary  act  of  the  party  so  holding  him- 
self out.  It  implies  the  lending  of  his  name  to  the  partnership,  and  is 
altogether  incompatible  with  the  want  of  knowledge  that  his  name  has  been 
so  used.  Thus,  in  the  ordinary  instances  of  its  occurrence,  where  a  person 
allows  his  name  to  remain  in  a  firm,  either  exposed  to  the  public  over  a 
door,  or  to  be  used  in  printed  invoices,  or  bills  of  parcels,  or  to  be  pub- 
lished in  advertisements,  the  knowledge  of  the  party  that  his  name  is  used, 
and  his  assent  thereto,  are  the  very  grounds  upon  which  he  is  estopped  from 
disputing  his  liability  as  a  partner."  (<') 

Although  a  man's  name  may  not  have  been  used  in  the  partnership 
business,  and  he  may  not  consequently  be  known  to  the  public  as  an 
ostensible  partner,  yet  if  he  privately  represents  or  states  himself  to  be  a 
partner,  and  goods  are  furnished,  or  credit  given  to  the  firm  upon  the 


s 


k)  Bourne  t.  Freeth,  9  B.  &  C.  640,  641 .  (n)  Newwme  ▼.  CoUin  2  Campb.  617. 

/)  Dt  Btrhom  y.  SmUh,  I  Esp.  29.  (o)  Tindal,  C.  J.;  Fox  t.  Cl^tm^  iVL.9LV, 

<m)  AHenon,  ▼.  Pope,  1  Camp.  403,  404,  n.        718,  714. 
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faith  of  such  statements  and  representations,  he  is  responsible,  althougl^ 
they  are  untrae,  and  he  is  not  in  point  of  fact  a  partner.  A  man  may  be 
fixed  with  the  liabihties  and  responsibilities  of  a  partner  through  the  me- 
dium of  his  own  express  admissions  or  representations,  or  by  acts  and 
dealings  calculated  to  induce  customers  and  others  contracting  with  the 
firm  to  believe  him  to  be  a  partner. (/?)  "  If  it  can  be  proved  that  the 
defendant  had  held  himself  out  to  be  a  partner  '  not  to  the  world/  for  that 
is  a  loose  expression,  but  to  the  plaintifi^himself,  or  under  such  circum- 
stances of  publicity  as  to  satisfy  a  jury  that  the  plaintifi*  knew  of  it, 
and  believed  him  to  be  a  partner,  be  will  be  liable  to  the  plaintifif  in  all 
transactions  in  which  he  engaged,  and  gave  credit  to  the  defendant  or  to 
the  partnership,  upon  the  faith  of  his  being  such  a  partner.'^?)  ''  Though 
in  point  of  fact  parties  are  not  partners  in  trade,  yet  if  one  so  represents 
himself,  and  by  that  means  gets  credit  for  goods  for  the  other,  both  shall 
be  liable. "(r) 

But  in  order  to  fix  a  defendant  with  the  liability  of  a  partner  upon  the 
strength  of  his  own  private  statements  and  admissions,  («)  not  known  or 
made  notorious  to  the  world  at  large,  the  plainti£f  must,  if  the  defendant 
shows  that  such  statements  and  representations  were  untrue,  and  that  he 
was  not  in  fact  a  partner,  and  had  no  interest  in  the  concern,  (/)  prove 
that  he  knew  of,  and  acted  upon  such  statements  and  representations,  and 
dealt  with,  and  credited  the  firm,  under  the  belief  that  they  were  true;(/) 
for  if  the  plaintiff  was,  at  the  time,  ignorant  of  them,  and  did  not  know 
that  the  defendant  had  represented  himself  to  be  a  partner,  he  cannot  pre- 
tend to  say  that  he  gave  credit  to  the  partnership  upon  the  faith  of  the 
defendant's  name  and  responsibility  as  a  member  of  the  firm.(t/)     In  order 
to  charge  a  man  for  the  contracts,  debts,  and  liabilities  of  a  copartnership, 
on  the  ground  of  his  being  a  reputed  member  of  the  firm,  "  it  is  necessary 
that  he  should  have  been  known  as  a  member  of  the  firm  to  the  plaintiffs, 
either  by  direct  transactions  or  public  notoriety." (:ir)     No  mistaken  suppo- 
sition of  a  party  as  to  his  being  a  partner,  will  make  him  liable  as  such, 
unless  it  were  communicated  to  the  plaintiff  so  as  to  mislead  him.(y)     It 
has  been  thought,  indeed,  that  even  where  the  defendant  has  publicly 
holden  himself  out  to  the  world  as  a  partner,  he  is  not  liable,  if  the  party 

(p)  Ld.  Kenyon,  1  Bip.  81.    Spencer  v.  Ba-  (e)  Ralph  v.  Harvey,  1  Ad.  &  B.  v.  8.  845. 

Unff,  8  Gamp.  810.    Parker  t.  Barker,  8  Moore,  «)  Olostop  ▼.  Coleman,  1  Stark.  25.    Ruig- 

228 ;  1  B.  &  B.  9,  >.  c.    Ridgway  t.  Broadhunt,  wav  t.  Philip,  1  C.  M.  &  B.  417. 

5  Tyr.  188.  («)  ffoUroft  ▼.  Hoggine,  15  Law,  J.,  h.  8. 

(q)  Paike,  J.,  Diekentan  ▼.  Valpg,  10  B.  &  (C.  P.)  129. 

C.  140.  (x)  Carter  t.  WAalleg,  1  B.  &  Ad.  18, 14. 

(r)  Ld.  Kenjon,  1  Bsp.  80,'  31  ;  Ld.  Tenter-  («)  Ld.  Tenterden,  C.  J.,  Vice  ▼.  Lady  Anton, 

deo,  10  B.&0.  21.  1  M.  &1L  99 ;  7  B.  &  C.  411,  418,  i.e. 
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seeking  to  charge  him  did  not  know  at  the  time  when  he  gave  credit  to 
the  firm  that  he  has  so  holden  himself  out,  as  it  cannot  be  said  (it  is  con- 
tended) that  the  contract  was  made  with  the  firm  upon  the  credit  of  his 
name^  and  upon  the  strength  of  his  apparent  responsibility,  if  the  person 
dealing  with  the  firm,  and  seeking  to  charge  him,  had  never  heard  of  him 
as  a  component  part  of  it.(^)  It  may  be  observed,  however,  that  if  a  man 
of  wealth  and  substance  allows  himself  to  appear  publicly  as  a  partner,  he 
thereby  adds  to  the  credit  and  stability,  and  the  general  character  and 
reputation  of  the  copartnership  in  the  commercial  world.  And  all  who 
rely  upon  the  credit  of  the  firm,  and  its  reputed  stability,  do  in  fact  rely 
upon  the  individual  credit  of  each  of  the  reputed  and  ostensible  partners, 
although  they  may  have  no  personal  knowledge  of  any  one  of  them,  (a) 

Of  the  extent  and  duration  of  the  liability  of  partners — Dissolution  of 
the  partnership  as  regards  the  public  or  third  parties. — "  If  once  a  per- 
son holds  himself  out  as  being  a  partner,  till  he  gives  notice  that  he  has 
ceased  to  be  so,  those  who  deal  with  the  firm  upon  the  faith  of  the  sup- 
posed partnership,  may  consider  him  as  such,  and  he  is  bound  by  that 

representation/^^) 

The  retirement  of  an  ostensible  partner  ought  to  be  made  as  notorious 

as  the  fact  of  his  connexion  with  the  firm.  A  notice  in  the  London 
Gazette  is  insufficient,  (c)  unless  there  is  a  reasonable  presumption  that 
the  paper  has  been  seen  and  read  by  the  parties  dealing  with  the  firm.(</) 
"  Many  people  there  are  in  this  kingdom  who  never  see  a  gazette  to  the 
day  of  their  deaths,  and  very  mischievous  would  be  the  consequences  if 
they  were  bound  by  a  notice  inserted  in  it."(^')  And  even  if  the  advertise- 
ment is  inserted  in  a  paper  which  a  plainti£f  who  is  suing  a  retired  partner 
is  in  the  habit  of  reading,  the  insertion,  unless  it  has  been  frequently 
repeated,  is  of  itself  very  meagre  evidence  of  the  plaintiff's  knowledge  of 
the  fact.(/) 

The  only  certain  and  secure  way  of  putting  an  end  to  the  continuing 
liability,  is  to  insert  frequent  advertisements  of  the  retirement  of  the  part- 
ner in  all  the  papers  having  the  greatest  circulation  in  the  immediate 
neighbourhood  of  the  place  where  the  business  of  the  copartnership  is 
carried  on,  and  to  send  express  notice  to  every  person  residing  at  a  dis- 


(jt\  Smith's  lead.  caa.  507,  in  notis.  MaeauUy,  Peake,  209,  il 

(a)  Young  v.  AxUll,  cited  2  H.  Bl.  242 ;  1  {d)  Lord  Oaiway  ▼.  MaUKew,  1  Gunpb.  40S. 

Smith,  498,  499.  {«)  Ld.  Kenyon,  Orahan  t.  Hope,  Peake, 

(5)  Abbott,  C.  J.,  Goode  t.  Barriton,  5  B.  &  208. 

Aid.  157.    DovhUday  ▼.  MuikiU,  7  Bing.  116.  (/)  Jenkim  y.  Btizard^  1  Staik.  420. 

(c)  Leeton  t.  ffoU,  1  StariE.  186.    Oodfrty  v. 
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tance  who  has  been  in  the  habit  of  dealing  with  the  partnership  during  the 
time  that  the  retiring  partner  was  a  member  of  the  firm.(^) 

Dormant  and  secret  partners  may  release  themselves  from  all  itir- 
ther  liability  by  a  simple  relinquishment  of  their  share  in  the  profit  and 
loss  of  the  business.  They  continue  responsible  upon  all  executory  con- 
tracts and  transactions  in  actual  operation  at  the  time  of  their  withdrawal, 
but  they  are  not  liable  upon  the  subsequent  contracts  of  the  firm,  and  the 
debts  and  liabilities  incurred  after  their  retirement. (A)  But  if  they  are  not 
strictly  secret  as  well  as  dormant  partners,  notice  of  the  termination  of 
their  connexion  with  the  copartnership  must  be  given.  In  a  recent  case, 
where  an  action  had  been  brought  against  a  dormant  partner  upon  certain 
partnership  contracts  entered  into  long  after  he  had  withdrawn  from  the 
partnership,  the  law  upon  the  subject  was  thus  laid  down  by  Gresswell,  J. : 
'*  The  defendant  was  once  in  the  partnership,  but  he  has  not  been  so 
since  the  year  1837.  The  plaintiff  dealt  with  the  firm  during  the  partner- 
ship, and  he  continued  to  do  so  afterwards ;  and  the  question  is,  whether 
the  defendant  is  liable  in  respect  of  such  subsequent  dealings,  now  that 
the  partnership  is  dissolved.  The  law  stands  thus  :  if  there  had  been  a 
notorious  partnership,  but  no  notice  had  been  given  of  the  dissolution 
thereof,  the  defendant  would  have  been  liable.  If  there  had  been  a  general 
notice,  that  would  have  been  sufficient  for  all  but  actual  customers ;  these, 
however,  must  have  had  some  kind  of  actual  notice.  If  the  partnership 
had  remained  profoundly  secret,  the  defendant  could  not  have  been 
affected  by  transactions  which  took  place  after  he  had  retired ;  but  if  the 
partnership  had  become  known  to  any  person  or  persons,  he  would  be  in 
the  same  situation  as  to  all  such  persons,  as  if  the  existence  of  the  part- 
nership had  been  notorious.  The  question,  therefore,  is,  was  this  partner- 
ship actually  known  to  the  plaintiff  either  by  general  report  or  direct  com- 
munication ?  Because,  if  it  were,  and  he  did  not  know  either  from 
notice  of  the  fact  or  from  surmise,  that  the  dissolution  had  taken  place, 
you  must  infer  that  he  still  dealt  on  the  faith  of  the  partnership,  and  the 
defendant  will  therefore  be  liable,  (i) 

(^)  M'lver  T.  Eumhk,  16  East,  169.    I^ew-  460. 
MMfM  ▼.  CoUs,  2  Gampb.  617.    Bart  t.  Alex-  {h)  Evans  ▼.  Drumnumd,  i  E!sp.  88.     Carter 

ander,  2  H.  &  W.  490.    Batfoot  y.  Chodall,  y.  WhalUy,  1  B.  &  Ad.  11. 
8  Gampb.  148.    Lacy  y.  Wooleoti,  2  D.  &  R.  (t)  Farrar  y.  De^nne,  1  C.  &  E.  580. 
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parties* 

SiOTioN  II.— Completely  registered  joint  stock  companies — Preliminaries  to  complete  registration — 
Effect  of  complete  registration — Formation  and  establishment  of  bye-laws — Of  the  keeping  of 
acrounts,  and  of  the  division  of  profits— Sales  and  transfers  of  shares — Liabilities  of  individual 
shareholders  to  the  compony,  and  of  the  company  to  the  shareholders  individually — Liabihty  of 
the  shareholders  on  calls — Pecuniary  quaUfieation  of  directors — Power  of  the  directon  to  bind  the 
company^ContiBcts  under  seal — Bills  of  exchange  and  promissory  notes-^Execution  against  the 
present  and  former  shareholders  of  judgments  recovered  against  the  company — Contribution 
between  present  and  former  shareholders  inter  se. 

Sbctiok  III. — Of  th€  manual  and  general  retume,  annual  regittratum  and  diuoluHon  ^  joini 
ttock  eompanie*. — Betnms  of  changes  and  alterations  in  the  deed  of  settlement,  and  of  changes 
amongst  the  shareholders — Acts  of  bankruptcy  by  joint  stock  companies — Of  the  winding  up  of 
the  aflairs,  and  of  the  dissolution  of  joint  stock  companies. 


SECTION  L 

PROJECTED   AND   PROVISIONALLY  REGISTERED  JOINT  STOCK  COMPANIES. 

0/  ike  distinction  between  a  joint  stock  company  and  an  ordinary 
PARTNERSHIP— By  7  and  8  Vict.  c.  110,  s.  2,  it  is  enacted.  "  that  the 
term  joint  stock  company  shall  comprehend  every  partnership  whereof  the 
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capital  18  divided,  or  agreed  to  be  divided,  into  shares,  and  so  as  to  be 
transferable  without  the  express  consent  of  all  the  copartners/'  or  "  which 
at  its  formation,  or  by  subsequent  admission,  (except  any  admission  sub- 
sequent on  devolution  or  other  act  in  law,)  shall  consist  of  more  than 
SEVENT^'-FIVE  MEMBERS ;  and  also  every  assurance  company,  or  associa- 
tion for  the  purpose  of  assurance  or  insurance  on  lives,  or  against  any 
contingency  involving  the  duration  of  human  life,  or  against  the  risk  of 
loss  or  damage  by  fire,  or  by  storm,  or  other  casualty,  or  against  the  risk 
of  loss  or  damage  to  ships  at  sea  or  on  voyage,  or  to  their  cargoes ;  or  for 
granting  or  purchasing  annuities  on  lives;  and  also  every  institution 
enrolled  under  any  of  the  acts  of  Parliament  relating  to  friendly  societies ; 
which  institution  shall  make  assurances  on  lives,  or  against  any  contin* 
gency  involving  the  duration  of  human  life  to  an  extent  upon  one  life,  or 
for  any  one  person,  to  an  amount  exceeding  200/.,  whether  such  compa- 
nies, societies,  or  institutions,  shall  be  joint  stock  companies,  or  mutual 
assurance  societies,  or  both.  And  it  is  enacted,  that  the  act  shall  apply 
to  every  joint  stock  company  as  therein  defined,  established  in  any  part 
of  Great  Britain  or  Ireland,  excepting  Scotland,  or  established  in  Scot- 
land, and  having  an  office  or  place  of  business  in  any  other  part  of  the 
united  kingdom,  for  commercial  purposes  or  purposes  of  profit,  or  for  the 
purpose  of  assurance  or  insurance,  with  the  following  exceptions  :— 

Joint  stock  companies  and  associations  excepted  frofn  the  operation  of 
the  Joint  Stock  Companies  Act. — Banking  companies,  schools,  scientific 
and  literary  institutions,  friendly  societies,  loan  societies,  and  benefit 
building  societies,  duly  certified  and  enrolled  under  the  statutes  in  force 
respecting  such  societies,  (other  than  such  friendly  societies  as  grant 
assurances  on  lives  to  the  extent  of  200/.  on  any  one  life,  or  against  any 
contingency  involving  the  duration  of  human  life,  as  previously  men- 
tioned,) are  expressly  excepted  (s.  2)  firom  the  operation  of  the  Joint 
Stock  Companies  Act  Also  (s.  68)  all  partnerships  formed  for  the  work- 
ing of  mines,  minerals,  or  quarries,  on  the  principle  commonly  called  the 
cost  book  principle ;  and  (s.  64)  certain  partnerships  in  Ireland,  com- 
monly called  "  anonymous  partnerships,"  formed  under  the  Irish  stat. 
21  and  22  Geo.  3,  c.  46  ;  and  also  all  partnerships  formed  after  the  first 
day  of  November,  1844,  except  where  the  provisions  of  the  act  are 
expressly  applied  to  partnerships  existing|[^  before  that  date ;  and  all  com- 
panies for  executing  any  bridge,  road,  cut,  canal,  reservoir,  aqueduct, 
waterwork,  navigation  tunnel,  archway,  railway,  pier,  port,  harbour,  ferry, 
or  dock,  which  cannot  be  carried  into  execution  without  the  authority  of 
parliament,  except  as  in  the  act  is  specially  provided  concerning  the 
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same ;  and  all  companies  incorporated,  or  which  may  be  incorporated  by 
statute  or  charter,  or  authorized,  or  which  may  be  authorized,  by  statute 
or  letters  patent,  to  sue  and  be  sued  in  the  name  of  some  officer  or  person, 
except  as  in  the  act  is  specially  provided,  of  and  concerning  such 
companies. 

Of  the  formation  and  establishment  of  joint  stock  companies. — ^Before 
proceeding  to  make  public,  whether  by  way  of  prospectus,  hand-bill,  or 
advertisement,  any  intention  or  proposal  to  form  an  association  or  part- 
nership coming  within  the  legislative  definition  of  a  joint  stock  company, 
whether  it  be  an  association  or  company  for  the  execution  of  any  work 
under  the  authority  of  parliament,  or  for  any  other  purpose,  the  promoters 
must  make  a  return  (s.  4)  to  the  registrar  of  joint-stock  companies,  of 
the  proposed  name  of  the  intended  company,  the  business  or  purpose  of 
the  company,  and  the  names  of  the  promoters,  together  with  their  re- 
spective occupations,  places  of  business,  (if  any,)  and  places  of  residence, 
and  upon  the  return  and  registration  of  these  three  particulars  the  pro- 
moters are  entitled  to  a  certificate  of  provisional  registration. 

Penalties  for  non-registration  and  the  non-transmission  of  the  re- 
turns required  hy  the  statute. — ^A  penalty  of  20/.,  to  be  recovered  in  the 
mode  pointed  out  in  the  statute,  (ss.  69 — 72,)  is  imposed  by  the  fifth 
section  upon  the  promoters  of  any  such  company  who  fail  to  register  the 
name  and  purpose  of  the  company,  and  the  names  and  occupations  and 
places  of  business  and  residence  of  such  promoters  as  previously  specified 
for  a  period  of  one  month  after  they  have  been  ascertained  and  deter- 
mined, and  also  the  following  further  particulars  when  and  as  they  shall 
be  decided  on,  viz.,  the  name  of  the  street,  square,  or  place  in  which  the 
provisional  place  of  business  or  place  of  meeting  is  situate,  and  the 
number  or  other  designation  of  the  house  or  office,  the  names  of  the 
members  of  the  committee  or  other  body  acting  in  the  formation  of  the 
company,  their  respective  occupations,  places  of  business,  (if  any,)  and 
places  of  residence,  together  with  a  written  consent  on  the  part  of  every 
such  member  or  promoter  to  become  such,  and  also  a  written  agreement 
on  the  part  of  such  member  or  promoter  entered  into  vrith  some  one  or 
more  persons  as  trustees  for  the  company  to  take  one  or  more  shares  in 
the  proposed  undertaking,  which  must  be  signed  by  the  member  or  pro« 
motor  whose  agreement  it  purports  to  be  (but  such  agreements  need  not 
be  stamped).  Also  the  names  of  the  officers,  and  of  the  subscribers  of  the 
company,  with  their  respective  occupations,  places  of  business,  (if  any,) 
and  places  of  residence — a  copy  of  every  prospectus  or  circular,  hand-bill, 
advertisement,  or  other  such  document  at  any  time  addressed  to  the  pub- 
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)ic,  or  to  the  subscribers  or  others,  relative  to  the  formation  or  modifica- 
tion of  such  company — and  afterwards  from  time  to  time,  until  the  com- 
plete registration  of  such  company,  a  return  of  a  copy  of  every  addition  to 
or  change  made  in  any  of  the  above  particulars. 

Tramfer  of  penalties  from  the  promoters  to  the  solicitor. — ^If  the 
promoters  (s.  61)  appoint  a  person,  being  an  attorney  or  solicitor  of  one 
of  her  Majesty's  superior  courts  of  law  or  equity,  to  be  sohcitor  for  the 
promoters  of  such  company,  and  return  to  the  registry  office  a  duplicate 
of  the  appointment  in  writing,  signed  by  some  one  or  more  of  the  pro- 
moters, together  with  a  duplicate  of  the  acceptance  of  such  appointment, 
signed  by  the  person  so  appointed,  then  until  a  duplicate  of  the  revoca- 
tion, or  of  the  resignation  of  such  appointment,  be  returned  in  like 
manner  so  signed,  or  until  the  decease  of  such  solicitor,  all  returns  re- 
quired to  be  made  by  the  promoters,  are  to  be  made  by  the  solicitor  in 
their  behalf,  and  the  solicitor  is  made  liable  to  the  penalty  instead  of  the 
promoters  for  neglecting  to  make  the  required  return,  and  if  he  fraudu- 
lently omits  to  make  the  return,  he  is  liable  to  be  suspended  from  practice 
or  struck  off  the  rolls. 

Penalties /or  advertising  the  company  or  taking  money  on  allotments 
or  promises  of  shares y  and  for  making  contracts  before  provisional  re^ 
gistration. — ^A  penalty  of  25/.  is  imposed  (s.  24)  upon  the  promoters,  and 
upon  all  persons  employed  by  them  for  taking  money  or  deposits  on  the 
allotment  of  shares,  or  of  any  interest  in  the  concern,  or  on  scrip,  or 
letters  of  allotment,  or  promises  of  shares,  or  who  advertise  the  existence 
or  proposed  formation  of  the  company,  or 'make  any  contract  in  the  name 
or  on  behalf  of  the  proposed  company  before  a  certificate  of  provisional 
registration  shall  have  been  obtained. 

Penalties  for  the  non-registration  of  Joint  stock  companies  existing 
on  the  1st  of  November,  1844.'*-A11  joint  stock  companies  coming  within 
the  definition  and  operation  of  the  Joint  Stock  Companies  Act,  which  shall 
have  existed  on  the  1st  of  November,  1844,  whether  incorporated  by  act 
of  parliament,  or  charter,  or  privileged  by  letters  patent,  or  established 
by  deed  of  settlement,  or  in  any  other  way  whatever,  must  be  provisionally 
registered ;  (s.  68.)  and  the  directors  and  managers  of  such  companies 
are  liable  to  a  penalty  of  50/.  if  they  have  failed  to  make  to  the  register 
office  the  returns  required  by  the  58th  section  of  the  statute,  and  to  regis- 
ter the  company  provisionally. 

EFFECT   OF   PROVISIONAL  REGISTRATION. 

As  soon   as   the  provisional    registration  of  the   company   has  been 
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certified  by  the  registrar,  the  promoters  are  entitled  to  act  provisionally 
for  the  space  of  twelve  months  from  the  date  of  the  certificate,  bat 
not  for  any  longer  period,  unless  the  certificate  is  renewed,  which  may 
be  done  on  application  for  that  purpose,  but  no  such  renewed  certificate 
is  to  be  in  force  for  a  longer  period  than  twelve  months  from  the  date 
thereof;  and  it  is  enacted  (s.  23)  that  in  acting  provisionally,  it  shall 
be  lawful  for  the  promoters  of  such  company,  to  assume  the  name 
of  the  intended  company,  but  coupled  with  the  words  '^  registered  pro- 
visionally;"— to  open  subscription  lists — ^to  allot  shares — ^to  receive  de- 
posits, by  way  of  earnest  thereon,  at  a  rate  not  exceeding  ten  shillings  for 
every  1 00/.  on  the  amount  of  every  share  in  the  capital  of  the  intended 
company ;  and  also,  in  the  case  of  companies  for  executing  any  bridge, 
road,  cut,  canal,  reservoir,  aqueduct,  water-work,  navigation,  tunnel, 
archway,  railway,  pier,  port,  harbour,  ferry  or  dock,  which  cannot  be  car- 
ried into  execution  without  the  authority  of  parliament,  in  addition  to  and 
exclusive  of  such  sum  of  ten  shillings  per  hundred  pounds,  such  further 
sum  per  hundred  pounds  on  the  amount  of  every  such  share  as  may  be  re- 
quired by  the  standing  orders  of  either  house  of  parliament,  to  be  de- 
posited before  the  obtaining  of  an  act  of  parliament  for  enabling  the  com- 
pany to  execute  such  work ;  and  also  to  perform  such  other  acts  only  as 
are  necessary  for  constituting  the  company,  or  for  obtaining  letters  patent, 
or  a  charter,  or  an  act  of  parliament;  but  not  to  make  calls,  nor  to 
purchase,  contract  for  or  hold  lands,  nor  to  enter  into  contracts  for  any 
services,  or  for  the  excution  of  any  works,  or  for  the  supply  of  any  stores, 
except  such  services  and  stores,  or  other  things  as  are  necessarily  re- 
quired for  the  establishing  of  the  company ;  and  except  any  purchase  or 
other  contract  be  made  conditional  on  the  completion  of  the  company,  and 
to  take  effect  after  the  certificate  of  conrplete  registration  act  of  parlia- 
ment, charter,  or  letters  patent,  shall  havis  been  obtained;  and,  except 
in  the  case  of  companies  for  executing  works  by  the  authority  of  parlia- 
ment, contracts  for  services  in  making  surveys  and  performing  all  other 
acts  necessary  for  obtaining  an  act  of  incorporation,  or  other  act  for  ena- 
bling  the  company  to  execute  such  works. 

Penalties  on  transfers  of  shares  after  provisional  and  before  com- 
plete registration, — It  is  dso  enacted  (s.  26)  with  regard  to  subscribers, 
and  every  person  entitled  or  claiming  to  be  entitled  to  any  share  in  any 
joint  stock  company,  the  formation  of  which  shall  be  commenced  after  the 
first  day  of  November,  1844,  that  until  such  joint  stock  company  shall 
have  obtained  a  certificate  of  complete  registration,  and  until  any  such 
subscriber  or  person  shall  have  been  completely  registered  as  a  shareholder 
in  the  registry  office,  it  shall  not  be  lawful  for  such  person  to  dispose 
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by  sale  or  mortgage  of  such  share,  or  any  interest  therein,  and  that  every 
contract  for  or  sale  or  disposal  of  such  share  or  interest  shall  be  void,  and 
that  every  person  entering  into  such  contract  shall  forfeit  a  sum  not  ex- 
ceeding 10/. ;  and  that  for  better  protecting  purchasers,  it  shall  be  the 
duty  of  the  directors  of  the  company  by  whom  certificates  of  shares  are 
issued,  to  state  on  every  such  certificate  the  date  of  the  first  complete  re- 
gistration of  the  company ;  and  that  if  any  director  or  officer  knowingly 
make  a  false  statement  in  that  respect,  he  shall  be  liable  to  the  pains  and 
penalties  of  a  misdemeanor. 

Transfers  of  shares  in  Railway  and  parliamentary  works  com- 
panies are  not  within  this  section  of  the  statute,  as  they  are  not  named 
and  specially  provided  for  therein,  (a) 

LIABILITIES  of  the  members  of  the  committee  of  management  of  joint 

STOCK  companies  inter  se. 

A  project  for  the  formation  of  a  joint  stock  company  is  generally  brought 
before  the  public  through  the  medium  of  a  provisional  committee.  The 
projector  generally  announces  his  scheme  to  one  or  two  friends  and  appro- 
vers^ who  form  themselves  into  a  provisional  committee  of  management 
with  power  to  add  to  their  number,  take  offices  for  the  company,  appoint 
a  solicitor,  and  issue  public  advertisements  and  prospectuses  setting  forth 
the  object  and  advantages  of  the  company,  the  amount  of  capital  proposed 
to  be  raised  and  the  number  of  shares  to  be  issued.  Men  of  rank,  wealth, 
and  influence  are  then  sought  for  and  induced  to  become  members  of  the 
provisional  committee  and  to  take  part  in  the  carrying  out  of  the  under- 
taking. 

So  long  as  the  general  management  of  the  project,  and  the  control  over 
the  expenditure  is  vested  in  the  hands  of  the  provisional  committee  at 
large,  the  several  members  of  that  committee  who  have  consented  to  act 
and  have  taken  part  in  its  proceedings  are  joint  adventurers  and  partners 
in  the  carrying  out  of  the  undertaking ;  but  when  the  management  of 
affairs  is  withdrawn  firom  their  hands,  and  they  are  superseded  in  their 
functions  by  a  committee  of  management,  and  have  no  longer  any  voice  in 
the  administration,  nor  any  control  over  the  purse-strings  of  the  company, 
they  descend  to  the  rank  and  position  of  ordinary  shareholders. 

As  regards  the  liabilities  of  the  members  of  a  provisional  or  select  com- 
mittee of  management  inter  se,  we  have  already  seen  that  whenever  a  num- 

(a)  As  to  the  sale,  and  puichMe,  and  tranifer  companies  proTisionRlIy  registered,  see  post,  ch. 
of  shares  in  railway  and  parliamentary  works      20,  s.  1.  Young  w.  Smith,  X6}t„&Yf  A21. 
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ber  of  persons  are  jointly  associated  together  and  contribute  labour  or 
services,  or  money  or  goods,  in  furtherance  of  a  common  design,  the  law 
raises  no  implied  contract  or  promise  between  them,  or  from  any  one  or 
more  of  them  in  favour  of  another,  for  payment  or  remuneration  for  the 
services  so  rendered,  or  goods  supplied,  or  for  the  repayment  of  the  money 
advanced,  (d)  The  services,  therefore,  rendered,  and  the  things  done  by 
any  one  member  of  a  managing  committee  in  the  discharge  of  the  func- 
tions of  such  committee,  cannot  be  made  the  subject  of  a  claim  for  payment 
or  remuneration  on  his  part  as  against  the  committee  at  large.  The  things 
done  by  him  individually  have  been  done  for  his  own  benefit  and  advan- 
tage, as  well  as  for  the  benefit  of  the  rest  of  the  promoters  and  managers ; 
all  are  presumed  to  contribute  in  some  shape  or  another  to  the  advance- 
ment of  the  joint  undertaking,  and  the  supposed  superior  services  of  one 
cannot  be  made  the  foundation  of  a  claim  for  remuneration  from  another. 
Thus,  where  a  surveyor  took  an  active  part  in  the  promotion  of  a  railway 
company,  gave  notices  of  an  intended  application  to  parliament,  and  sub- 
scribed for  some  of  the  shares,  it  was  held  that  he  could  not  maintain  an 
action  against  the  co-projectors  for  work  done  by  him  and  money  paid  in 
furtherance  of  the  joint  undertaking.(^)  So  where  the  inventor  and  paten- 
tee of  a  new  scheme  for  making  roads,  got  a  number  of  gentlemen  to  act 
as  a  provisional  committee  for  the  formation  of  a  joint  stock  company  to 
carry  his  scheme  into  effect  and  work  the  patent,  and  acted  as  secretary  to 
the  committee,  it  was  held  that  he  could  not  maintain  an  action  against 
such  committee,  or  any  of  the  members  thereof,  for  his  services  as  such 
secretary,  or  for  his  trouble,  or  for  joumies  undertaken  by  him  in  further- 
ance and  execution  of  the  scheme,  as  he  was  himself  one  of  the  movers 
and  instigators  of  the  project,  and  the  members  of  the  committee  had  just 
as  much  right  to  charge  him  for  their  attendance  and  attention  to  his 
scheme,  as  he  them  for  his  services  as  secretary.  (6^) 

Contribution  as  between  the  members  of  a  committee  of  management. 
— But  this  rule  and  principle  of  law  does  not  extend  to  collateral  matters 
incidentally  growing  out  of  the  joint  adventure,  and  not  immediately  con* 
nected  therewith,  and  not  involving  in  any  way  the  consideration  of  part- 
nership accounts  or  a  claim  upon  a  partnership  fond.  Thus  where  an 
action  was  brought  against  four  persons  who  had  acted  as  managers  and 
directors  of  a  projected  railway  company  for  the  recovery  of  a  debt  con- 
tracted by  them  in  the  carrying  out  of  the  project^  and  they  jointly  retained 

(5)  Ante,  2S4,  2S5.    Brewn  y.  Tapjcott,  6      penny  t.  HmrOand,  1  0.  &  P.  3M. 
M.  &  W.  119.  (d)  Parhr  ▼.  Fry,  2  0.  St  P.  811,  818,  per 

i€)Holmeti.Siffgin$ilB,kCM.    Money      Abbot,  C. /.  »       #  i- 
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an  attorney  to  defend  the  action  upon  their  own  responsibility,  and  one  of 
the  managers  was  subsequently  compelled  by  the  attorney  to  pny  more 
than  his  proportion  of  the  joint  expense  of  defending  the  action,  it  was 
held  that  he  was  entitled  to  an  action  against  his  colleagues  to  recover 
from  them  their  several  proportions  of  the  over  payment  by  way  of  contri- 
bution to  the  common  liability,  and  that  the  law  would  imply  a  promise 
from  them  to  pay  him  their  several  proportions  of  the  amount  as  money 
paid  by  him  to  their  use,  inasmuch  as  the  money  had  not  been  volun- 
tarily advanced  by  him  in  furtherance  of  the  main  object  of  the  adventure, 
and  was  not  payable  out  of  any  partnership  fund,  but  had  been  paid  to  dis- 
charge them  from  an  individual  personal  liability  attaching  upon  their  own 
private  pocket,  and  was  in  nowise  distinguishable  from  a  payment  by  any 
one  of  several  joint  contractors  in  ordinary  cases  to  discharge  a  joint  liabi- 
lity, and  in  respect  of  which  contribution  was  clearly  recoverable. (^) 

LIABILITIES  €18  between  the  committee  of  management  on  the  one  hand  and 
the  suBscRiBEfiS  and  shareholdebs  on  the  other. 

As  between  the  projectors  and  managers  on  the  one  hand,  and  subscri- 
bers and  shareholders  and  quondam  provisional  committee-men  who  have 
descended  to  the  rank  and  position  of  mere  subscribers  and  shareholders 
on  the  other,  and  who  have  agreed  simply  to  become  members  of  the  com- 
pany provided  it  is  formed  on  the  basis  advertised  and  set  forth  by  the 
projectors,  and  who  have  not  attended  meetings  or  taken  an  active  part  in 
bringing  the  company  into  existence,  no  partnership  whatever  exists. 
The  execution  by  a  subscriber  of  a  deed  providing  that  a  company  is  to 
be  formed  upon  certain  terms  and  conditions ;  that  a  certain  amount  of 
capital  is  to  be  raised,  a  certain  number  of  shares  issued,  an  act  of  parlia- 
ment abtained,  and  other  preliminary  proceedings  undertaken  prior  to  the 
incorporation  or  complete  registration  of  the  company,  does  not  make  the 
subscriber  so  executing  the  deed  a  partner  with  the  projectors  and  managers 
in  carrying  out  the  undertaking.  The  partnership,  as  between  the  former 
and  the  latter,  does  not  arise  until  the  capital  has  been  subscribed,  the 
shares  allotted,  and  the  company  has  been  fully  formed  and  completely 
registered,  and  launched  as  a  present  partnership.  (/)  Neither  does  an 
agreement  to  take  shares,  or  the  acceptance  of  an  allotment  of  shares,  and 
payment  of  a  deposit  thereon,  make  the  party  who  has  entered  into  the  agree- 


(e)  Edgtr  ▼.  Knapp,  6  Sc.  N.  R.  707.    And  (J)  TTowdwr  ▼.  Shairp,  (C,  P.,)  Sittiiigi  after 

lee  ante  as  to  contrilmtion  between  parties.  Trin.  Tenn,  1846. 


610  JOINT   STOCK   COMPANIES. 

ment  or  paid  the  deposit  a  partner  with  the  projectors  and  managers  until 
the  prescribed  capital  has  been  raised^  the  shares  taken,  and  the  conditions 
precedent  to  the  formation  and  complete  registration  of  the  company  have 
been  accomplished ;  unless,  indeed,  those  conditions  have  been  subsequently 
waived,  and  the  subscribers  and  shareholders  have  assented  to  the  com- 
pany's going  on  and  commencing  operations  with  a  less  amount  of  capital 
and  shares.  They  stand  merely  in  the  position  of  persons  who  have  offered 
to  become  partners  in  a  projected  copartnership,  provided  it  is  constituted 
and  brought  into  operation  hondfide  in  the  mode  advertised  and  announced, 
and  not  in  the  position  of  partners  in  a  present  partnership.(^)  A  mere 
allottee  or  subscriber,  therefore,  is  not  precluded  from  suing  the  board  of 
management  or  the  individual  members  thereof  by  any  of  those  technical 
rules  of  the  common  law  which  prevent  one  partner  from  suing  another. 

Liability  of  the  subscribers  and  shareholders  to  the  committee  of  ma- 
nagement,— Payment  of  subscriptions  and  deposits. — The  managers  or 
members  of  the  committee  of  management  may  consequently  sue  the 
subscribers  or  shareholders  for  the  sums  they  have  agreed  to  subscribe 
in  return  for  a  share  or  interest  in  the  undertaking,  or  for  the  deposits 
which  they  have  expressly  or  impliedly  agreed  to  pay  on  receiving  an 
allotment  of  shares,  provided  the  members  of  such  committee  have  acted 
with  good  faith,  and  have  not  procured  the  covenant  or  contract  to  pay 
the  subscription  or  deposit  through  the  medium  of  any  wilful  and  fraudu- 
lent misrepresentation  or  mistatement.  If  they  have  sanctioned  or  au- 
thorized false  and  fraudulent  statements  and  announcements  concerning 
the  amount  of  capital  subscribed  for,  the  number  of  shares  allotted,  and 
the  actual  condition  of  the  company,  and  have  thereby  induced  third 
parties  to  become  members  of  the  company,  and  to  covenant  or  agree  to 
pay  subscriptions  or  deposits  in  furtherance  of  the  undertaking,  the  con- 
tracts  so  obtained  are  void,  and  no  action  can  be  maintained  upon  them 
for  the  recovery  of  such  subscriptions  and  deposits. 

Liability  of  the  members  of  the  managing  committee  to  the  subscribers 
and  shareholders, — The  promoters  and  projectors  and  members  of  the 
committee  of  management,  on  the  other  hand,  are  responsible  to  the 
subscribers  and  shareholders  for  money  advanced,  or  goods  supplied,  or 
work  done,  or  services  rendered  in  furtherance  of  the  project  by  any  one 
or  more  of  such  subscribers  by  the  orders,  or  at  the  request  of  the  mem- 
bers of  such  committee  of  management.  (A)     They  are  responsible  also  to 

M  Bofxme  t.  Fredk,  9  B.  &  C.  640,  641 ;  4  (A)  CoUey  y.  Smiih,  2  Moo.  &  Bob.  96. 

H.  &  R.  518,  519,  8.  c.     Wiyod  r,  Duke  qf     Att»ood  t.  SmaU,  1  M.  &  R.  264. 
ArgyU,  7  Sc  N.  &.  885;  6  M.  &  Gbr.  928. 
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a  subscriber  or  applicant  for  shares,  who  has  received  from  them  letters 
of  allotment  of  shares  or  of  an  interest  in  the  undertaking,  and  has  paid 
his  subscription  or  deposit  for  the  non-delivery  of  scrip  certificates  of 
shares  pursuant  to  the  letters  of  allotment  and  the  contract  in  that  behalf 
made.  And  it  has  been  held  that  an  allotment  of  scrip  and  shares  in  an 
abortive  scheme,  which  does  not  correspond  with  the  prospectus  and  the 
public  advertisements  of  the  projectors,  is  not  a  compliance  with  the 
ordinary  undertaking  to  deliver  shares,  (i)  But  there  is  no  implied 
warranty  or  undertaking  on  the  part  of  the  promoters  and  managers,  that 
all  the  expectations  held  out  on  the  £ace  of  the  scrip  receipts  shall  be 
realized,  {k) 

Return  of  deposits  on  the  abandonment  of  the  project. — ^If  the  scheme 
is  not  carried  out  upon  the  terms  of  the  prospectus  or  public  announce- 
ment of  the  projectors  and  managers,  the  subscribers  who  have  advanced 
money  or  paid  deposits  on  the  shares  allotted  to  them  are  entitled  to 
recover  back  the  amount  paid  free  from  deductions  and  drawbacks  in 
respect  of  the  expenses  that  have  been  incurred  by  the  managers  in  their 
attempt  to  bring  the  project  to  bear.  The  managers  have  no  right  to 
apply  the  money  raised  by  deposits  paid  on  the  allotment  of  shares  and 
by  subscriptions,  in  defraying  the  preliminary  expenses  of  an  abortive 
scheme,  unless  an  express  stipulation  is  made  with  the  allottees  and 
subscribers  on  the  allotment  of  the  shares,  and  the  receipt  of  the 
subscription  that  a  certain  sum  per  share  is  to  be  applied  by  such 
managers  in  defraying  the  expenses  in  case  the  project  should  be 
abandoned  by  them  without  the  consent  of  such  allottees  and  sub- 
scribers. The  implied  contract  which  the  latter  enter  into  with  the 
managers  by  applying  for  and  accepting  an  allotment  of  shares  is  a 
contract  to  become  a  partner  and  joint  adventurer  in  the  scheme, 
provided  it  is  carried  out  according  to  the  printed  prospectuses  and  public 
announcements  of  the  projectors  and  managers;  and  the  deposits  and 
subscriptions  paid  by  them  on  the  allotment  of  the  shares  are  paid  as  an 
earnest  or  guarantee  of  their  good  faith,  and  as  a  pledge  to  the  managers 
and  projectors  for  the  fulfilment  of  their  implied  undertaking.  It  is  not 
to  be  presumed,  in  the  absence  of  an  express  contract  to  that  effect,  that 
these  deposits  and  subscriptions  are  to  be  applied  in  defraying  the  ex- 
penses incurred  by  the  managers  in  hatching  an  abortive  project,  and  if 
the  managers  and  projectors  do  not  tlink  fit  to  go  on  with  the  under- 
taking, the  consideration  for  the  payment  to  them  of  the  deposits  and 

(t)  WnXtUjh  T.  SpottUwoode,  15  Law  J.,  H.  8.  {k)  Shrewbury  y.  Blount,  2  Se.  K.  R.  693. 

(Q.  B.)  198. 
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subscriptions  fails,  and  the  parties  are  consequently  entitled  to  recover 
back  the  money.  '*  If  persons"  (observes  Litdedale,  J.,)  "  set  a  scheme 
afoot,  and  assume  to  be  the  directors  or  managers,  all  the  expenses  in- 
curred before  the  scheme  is  in  actual  operation  must  in  the  first  instance 
be  borne  by  them.  When  it  is  in  operation,  the  expenses  and  charges 
of  management  should  be  borne  by  the  concern,  and  then  it  may  be  fair 
that  the  preliminary  expenses  should  be  paid  in  the  same  way,  for  then 
the  subscribers  have  the  benefit  of  them."  (/) 

Thus  where  a  scheme  called  the  British  Metropolitan  Tontine  was  set 
on  foot,  and  a  prospectus  was  issued,  stating  amongst  other  things  that 
the  subscribers  were  to  make  weekly  payments  which  were  to  be  accumu- 
lated at  the  end  of  a  year,  and  formed  into  shares,  and  invested  in  the 
funds  or  on  good  security  for  the  benefit  of  such  subscribers  and  share- 
holders, and  the  survivors  of  them,  and  the  plaintiff  became  a  subscriber, 
and  paid  a  large  sum  of  money  by  the  direction  of  the  managers  to  their 
banker,  and  the  scheme  was  afterwards  abandoned  in  consequence  of  the 
paucity  of  the  subscribers  and  the  insufficiency  of  the  funds  to  carry  it  on, 
and  the  plaintiff  then  brought  his  action  against  the  managers  to  recover 
the  fidl  amount  of  his  subscription,  it  was  held  that  he  was  entitled  to 
recover  it,  and  that  the  managers  had  no  right  to  make  any  deduction 
therefirom  in  respect  of  the  expenses  that  had  been  incurred.  "  It  ap- 
pears," observes  Bayley,  J.,  "  that  the  printed  prospectus  was  circulated 
with  the  authority  of  all  the  defendants  ;  and  therefore,  they  having  lent 
themselves  to  it,  they  must  all  be  bound  by  its  obligations.  Upon  every 
object  of  this  kind  there  must  of  course  be  some  expense  incurred,  and 
the  question  is  on  whom  that  expense  ought  to  fall, — ^upon  the  original 
projectors,  or  upon  those  persons  who  come  in  upon  the  notion  that  it  is 
a  scheme  which  will  go  on  ?  The  reason  of  the  thing  is,  that  it  should 
fall  on  the  original  projectors,  and  not  upon  those  who  pay  their  money 
upon  the  principle  that  it  will  be  an  available  object.  The  defendants 
here  hold  out  that  there  is  to  be  a  tontine,  and  the  party  pays  his  money 
in  confidence  that  the  scheme  will  be  perfected.    It  turns  out  that  it  will 

not  succeed It  seems  to  me,  therefore,  that  the  loss  ought  to  fall 

on  the  projectors^  and  that  they  are  not  entitled  to  deduct  anything  fit>m 
the  plaintiff's  money."  .  .  .  ''  Suppose,"  further  observes  Littledale,  J., 
"  there  had  been  no  subscriber  at  all,  then  the  managers  must  have  paid 
the  expenses  themselves.  Suppose  there  had  been  but  one  subscriber,  it 
would  be  very  hard  upon  him  if  the  directors  could  be  allowed  to  say  '  we 

(0  yochlU  V  Crotby,  3  B.ic  0.  823,  824 ;  5  D.  &  B.  751,  e.  c 
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cannot  let  yon  have  any  benefit  from  this  scheme  because  there  are  no 
more  subscribers.  We  find  you  are  the  only  person  who  has  subscribed, 
and  therefore  we  charge  you  with  the  whole  expense  that  has  been  in- 
curred!' This  case  is  very  nearly  the  same.  There  were  very  few  sub- 
scribers. The  plaintiff  subscribed  nearly  one  half  of  the  whole  money, 
and  then  he  is  told  '  we  cannot  go  on  with  this  scheme,  your  money  has 
not  been  appropriated  for  the  purpose  for  which  you  subscribed  it.  It  has 
not  only  been  lying  idle,  but  you  must  pay  all  the  expenses  which  we 
have  incurred  in  endeavouring  to  establish  a  scheme  which  we  have  never 
set  on  foot  but  abandoned.'  The  hardship  would  be  monstrous,  and 
therefore  I  think  that,  with  respect  to  the  expenses  incurred,  the  managers 
were  in  the  same  situation  as  if  no  money  at  all  had  been  subsGribed/*('^) 
So  where  a  prospectus  for  the  formation  of  a  railway  company  stated 
that  the  capital  of  the  oompany  was  to  be  two  millions  sterling,  in  eighty 
thousand  shares  of  20/.  each,  and  the  plaintiff  applied  for,  and  received, 
an  allotment  of  thirty  shares,  and  paid  a  deposit  of  2/.  12«.  6d.  on  each 
share,  but  seventy  thousand  shares  only  were  allotted,  and  the  project  was 
abandoned,  it  was  held  that  the  plaintiff  was  entitled  to  recover  from  one 
of  the  members  of  the  provisional  committee  of  management  the  full 
amount  of  the  deposit  paid  on  the  thirty  shares  so  allotted,  without  any 
deduction  in  respect  of  the  expenses.  In  this  case  it  was  contended  that 
the  subscribers  become  quasi  partners,  and  that  their  subscriptions  formed 
a  common  partnership  fund,  to  be  applied  to  the  general  benefit,  so  that 
no  one  could  claim  back  his  subscription ;  but  the  court  held  that  such 
was  not  the  true  result  of  the  transaction,  and  that  no  partnership  ever 
actually  commenced  as  between  the  subscribers  and  projectors.  (»)  And 
this  right  on  the  part  of  a  subscriber  to  recover  back  his  subscription  or 
deposit  prevails,  although  he  may  have  executed  the  ordinary  subscriber's 
Agreement  or  subscription  contract  under  seal,  and  may  have  paid  his 
deposit  or  subscription  pursuant  to  a  covenant  in  that  behalf  therein  con- 
tained. It  is  important  to  every  person  who  proposes  to  become  a  sub- 
scriber to  a  projected  joint-stock  company  to  have  correct  information 
concerning  the  actual  condition  of  the  projected  undertaking,  the  amount 
of  capital  subscribed  for,  and  the  number  of  subscribers  and  coadjutors 
in  the  project,  in  order  to  determine  the  probable  extent  of  his  own  lia- 
bility if  he  becomes  a  subscriber,  and  any  mistatement  or  representation 
by  the  managers  in  these  particulars,  which  are  matters  peculiarly  within 
their  own  knowledge  and  cognizance,  is  a  fraud  upon  those  who  have 

(m)  Ifoddii  ▼.  Croshy,  5  P.  &  R.  760,   768,  {n)  WaUtaJb  y.  Spottiswoode,  15  Law  J.,  n.  s. 

8  B.  &  G.  828,  824,  s.  c.  (BxcK)  198, 198 ;  10  Jur.  498,  s.  c. 
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subscribed  their  money  and  connected  themselves  with  the  company  in 
reliance  upon  their  truthfulness,  which  entitles  them  to  avoid  the  contract 
they  have  entered  into  with  the  projectors  and  managers,  and  recover 
back  from  them  the  amount  of  their  deposits  and  subscriptions,  (o) 

in  an  action  for  the  lecovery  of  the  deposit  paid  on  an  allotment  of 
shares  in  a  projected  .joint-stock  company,  it  appeared  that  the  plaintifT 
had  applied  for  and  obtained  an  allotment  of  sixty  shares  upon  the  faith  of 
a  prospectus  issued  by  the  authority  of  the  provisional  committee  of 
management,  stating  that  the  capital  of  the  company  was  to  be  three  mil- 
lions sterling,  divided  into  120,000  shares  of  25/.  per  share ;  that  the 
plaintiff  subsequently  paid  a  deposit  of  1/.  79.  6d.  per  share  on  his  sixty 
shares,  amounting  to  82/.  lOs,  6d,,  and  executed  the  parliamentary  con- 
tract and  subscribers'  agreement  upon  the  faith  of  a  letter  inserted  in  the 
public  papers  by  the  authority  of  the  provisional  committee,  stating  that 
the  allotment  of  shares  was  completed,  and  expressing  the  regret  of  the 
committee  at  their  inability  to  comply  with  the  numerous  applications 
they  had  received  for  shares  in  the  company ; — ^that  at  the  time  of  the 
publication  of  this  letter,  58,000  shares  only  had  been  allotted,  the  com- 
mittee  having  retained  more  than  half  the  shares  in  their  own  hands,  for 
their  own  private  use,  although  they  had  received  applications  for  400,000 
shares;  that  subsequently  a  panic  had  arisen  in  the  share-market,  and 
the  shares  had  decreased  in  value,  and  out  of  sixty- three  members  of  the 
committee,  who  had  each  agreed  to  take  150  shares,  only  nineteen  had 
paid  their  deposits ;  that  a  committee  of  management  was  then  appointed 
by  the  provisional  committee,  which  committee  of  management  was  un- 
able to  go  before  parliament  in  consequence  of  the  deranged  state  of  the 
company's  affairs,  and  the  neglect  of  the  forty-four  provisional  committee- 
men to  pay  up  their  deposits  on  the  6,600  shares  reserved  for  them, 
and  the  project  was  consequently  virtually  abandoned ;  and  it  was  holden 
that  the  plaintiff  was  entitled  to  recover  from  two  of  the  provisional  com- 
mittee, who  had  signed  the  scrip  certificates  of  shares,  the  amount  of  the 
deposit  he  had  paid  to  the  bankers  of  the  company,  notwithstanding  the 
execution  by  him  of  the  subscribers'  agreement  and  parliamentary  con- 
tract, inasmuch  as  the  payment  of  the  deposit  and  the  execution  of  the 
deed  had  been  obtained  through  the  medium  of  a  false  and  firandulent  re- 
presentation, by  the  provisional  committee,  concerning  the  allotment  of 
the  shares,  and  the  general  state  and  condition  of  the  company,  (p) 

(o)  Wontnerr,  Shairp,  (C.  P.,)  Sittings  after  {p)  Wonlner  t.  Shairp,  (C.  P.,)  Sitting!  after 

Trmity  Term,  June  23,  1846.  Trinity  Term,  1846.  »f     ~o 
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If  it  is  expressed  on  the  face  of  the  letters  of  allotment,  or  is  in  any 
\vay  made  a  term  of  the  contract  that  a  certain  proportion  of  the  deposit 
shall  be  applied  in  payment  of  the  preliminary  expejises  of  carrying  out 
the  undertaking,  and  shall  not  consequently  be  returned  if  the  scheme 
proves  abortive,  such  a  provision  or  term  of  the  contract  will  not  prevent 
the  subscriber  from  recovering  the  full  amount  of  his  subscription,  or  do. 
posit,  if  it  should  appear  that  the  money  was  obtained  through  the  medium 
of  a  false  and  fraudulent  representation,  on  the  part  of  the  managers,  con- 
cerning the  actual  state  and  condition  of  the  company. 

Liabilities  of  the  members  of  the  committee  of  management,  pro- 
visional COMMITTEE-MEN — and  SUBSCRIBERS  and  shareholders,  to 
third  parties.  (Ante,  383 — 387.) 

Of  the  liability  of  managers  and  members  of  the  committee  of  ma^ 
nagement  to  third  parties, — ^All  persons  who  take    an   active  part  in 
working  out  a  project,  who  attend  meetings   at  which  resolutions   are 
made,  or  orders  given  for  the  employment  of  agents  or  servants,  or  the 
supply  of  goods  in  furtherance  of  a  joint  undertaking,  naturally  render 
themselves  jointly  responsible  for  the  remuneration  and  payment  of  the 
services  rendered,  or  goods  supplied  in  obedience  to  the  orders  so  given.(9) 
Every  person  also,  who  holds  himself  out,  or  permits  himself  to  be  published 
to  the  world  as  one  of  the  managers  of  an  undertaking,  is  responsible  as  such 
vrhether  he  is  an  actual  manager  or  not,  and  whether  he  does  or  does  not 
take  an  active  part  in  the  conduct  of  the  business.    If  there  has  been  no 
publication  of  the  party  to  the  world,  as  a  manager,  but  it  is  sought  to 
make  him  responsible  as  such  by  reason  of  his  having  privately  consented 
to  accept  of  the  situation,  it  must  be  shown  that  the  party  who  seeks  to 
charge  him  as  a  manager  knew  of  such  consent  at  the  time  he  contracted 
with  the  managing  committee. (r)     But  if  he  has  been  publicly  announced 
as  a  manager,  be  is  then  chargeable  as  such  to  all  parties  who  subsequently 
to  such  announcement  have  dealt  with  the  managing  committee,  whether 
they  did  or  did  not  at  the  time  know  that  he  was  a  director  or  manager,  or 
had  been  represented  as  such.     (Ante,  500.)     All  the  actual  and  publicly 
reputed  or  nominal  managers  are  responsible  upon  all  orders  given,  or  con- 

(9)ZaJb  ▼.  Duierf Argyll,  6  Ad.&B.,  v.  8.  &  P.,  200.    Aldenon  t.  day,  1  Stark.  405. 

477.  BraitkwaiU  t.  SkoJUld,  9  B.  &  C.  402.  BwrU  t.  SmiiK,  6  M.  &  P.  785.  Ante,  886. 
Harrison,  ▼.  ffeatkom,  6  Sc  n.  R.  787.  Glenester  (r)  Vice  v.  Lady  Anton,  7  B.  &  C,  409. ;  I 

▼.  ffnnter,  5  G.  &  P.  65.     Ellis  ▼.  Sehmaci,  8  M.  &  R.  1 1 6,  s.  c ;    1  M.  &  M.,  97,  a.  c  Ante, 

M.  A  P.,  '220.  DoMeday  r.MtuleU,  4  M.  &P.  449.     HoUrqft  ▼.    Hoggins,  15  Law  J,,  v.  8. 

757,  7  Bing.  110,  0.  c.     Kerridge  y.  Hme,  9  C.  (G.  P.,)  129. 
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tracts  entered  into  by  the  managing  committee,  at  meetings  at  which  they 
have  not  been  present,  as  well  as  at  those  at  which  they  have  been  present.(«) 
Every  member^  or  publicly  reputed  member,  who  does  not  think  fit  to  at- 
tend to  the  active  duties  of  his  actual  or  apparent  situation  and  office,  may 
fairly  be  considered  either  to  have  given  his  colleagues  a  general  authority 
to  act  as  they  may  think  fit,  or  to  havp  sanctioned  and  approved  their  acts 
and  contracts,  and  will  be  responsible  accordingly.  If  he  wishes  to  pro- 
tect himself  from  the  general  liability  resulting  from  his  actual  or  apparent 
tenure  of  office,  he  must  make  himself  acquainted  with  the  proceedings  of 
the  managing  body  to  which  he  belongs,  or  professes  to  belong,  and  if  he 
disapproves  of  their  management  he  ought  to  resign,  and  remove  his  name 
from  the  list  of  committee-men,  and  make  his  retirement  from,  as  notorious 
as  his  accession  to,  the  administration  of  affairs.  ''  Every  subscriber," 
(and  every  person  who  deals  and  contracts  with  the  managing  committee) 
'*  looks  at  the  character  and  respectability  of  the  members  whose  names  ap- 
pear as  being  engaged  in  the  transaction  ;  and  it  would  necessarily  lead  to 
most  dangerous  consequences  if  a  party  can  rid  himself  of  liability  as 
readily  as  he  can  a  garment ;  if  once  a  member,  he  continues  so  until  he 
divests  himself  of  his  liability  in  a  regular  mode.  By  thus  deciding,  it 
will  render  persons  of  property  and  reputation  cautious  how  they  embark 
in  speculations,  from  which  they  imagine  they  may  easily  get  free,  and 
leave  others  to  struggle  with  difficulties  which  arise  from  the  failure  of  pro- 
jects  into  which  they  have  been  unwarily  led.^'(0 

If  the  business  of  the  company  has  always  been  transacted  iJirough 
the  medium  of  resolutions  passed  by  the  committee,  and  through  orders 
given  by  the  secretary,  or  some  accredited  officer  of  the  company,  one  com- 
mittee-man would  not,  it  is  apprehended,  be  responsible  for  the  private  and 
individual  orders  and  contracts  of  a  co-committee-man,  or  of  any  of  the 
projectors  made  without  the  knowledge  and  sanction  of  the  board,  and  of 
which  he  has  known  nothing  until  a  claim  is  made  upon  him  in  respect 
thereof. 

If  a  secretary  is  appointed  by  the  committee,  such  secretary  has  an 
imphed  authority  from  all  the  members  of  the  committee  to  contract  for 
such  things  as  are  absolutely  necessary  to  enable  the  committee  to  com- 
mence its  operations,  and  properly  fulfil  the  end  of  its  existence.  Thus, 
where  a  projected  railway  company  was  provisionally  registered,  and  a  com- 


(«)  MatuUky  ▼  JU  Blanc,  2  C.  &  P.  409,  n.  ft)  Best,  C.  J.,  Perring  ▼.  JJont,  12  Moore, 

Hortletf  T  Bell,  Amb.  770 ;   1  Br.  C.  C.  101,  n.       147.  £Ui»  v.  Sckmoeek,  3  M.  &  P.  228.  Dwbt- 
ante,  383—387.  day  v.  M%tkM,  4  M.  &  P.  760. 
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mittee  of  mani^emeBt  was  formed^  and  the  defendant  consented  to  become 
a  member  of  such  committee>  and  afterwards  took  the  chair  at  one  of  its 
meetings,  it  was  held  that  he  was  responsible  for  the  payment  of  a  sta- 
tionei^s  bill^  for  pens,  ink,  and  paper,  supplied  by  the  order  of  the  secre- 
tary, for  the  nse  of  the  committee,  after  the  defendant  had  become  a  mem- 
ber of  it.  "  When  I  say,"  observes  Alderson,  B.,  "  that  a  party  is  liable 
in  snch  a  case,  I  mean  that  under  such  circumstances  the  judge  ought 
to  direct  the  jury  to  find,  and  the  jury  ought  as  reasonable  men  to  find, 
that  the  defendant,  as  a  member  of  the  committee,  had  constituted  the 
secretary  his  agent  to  pledge  his  credit  for  all  things  necessary  for  the 
working  of  the  provisional  committee,  and  to  enable  it  to  go  on.  It  is  a 
question  of  fact,  not  a  question  of  law.  The  jury  in  such  cases  are 
called  on  to  infer  from  a  man^s  conduct,  that  he  gave  authority  to  another 
to  pledge  his  credit  for  particular  things.  Where  a  subscription  has  been 
entered  into  it  would  be  quite  the  reverse,  for  if  A.  gives  money  to  B. 
to  do  a  certain  act,  the  natural  inference  is,  that  B.  is  to  spend  the 
money  and  not  to  pledge  A.'s  credit ;  but,  if  A.  gives  B.  authority  to  do 
something,  but  gives  him  no  money  for  the  purpose,  then  he  may  pledge 
the  credit  of  his  principal  for  what  is  necessary.  For  some  thingd,  I  admit, 
the  defendant  could  not  be  held  liable,  as  for  instance,  if  the  secretary  were 
to  purchase  a  horse,  or  a  carriage,  or  such  like ;  but  in  this  case,  the  de- 
fendant, as  a  member  of  the  provisional  committee,  must  have  known  that 
pens,  ink,  and  paper,  would  be  required  for  the  use  of  the  committee,  as 
also  a  room  to  sit  in,  &c. ;  and  it  was  therefore  for  the  jury  to  infer  whe- 
ther he  did  not  give  authority  to  some  one  to  pledge  his  credit  for  those 
things,  and  for  such  others  as  were  necessary  to  carry  on  the  concern ;  and 
the  jury,  as  reasonable  men,  could  not  have  found  otherwise,  (ti) 

A  question  was  raised  in  this  case  as  to  how  far  a  minority  of  the  com- 
mittee would  be  bound  by  the  acta  and  contracts  of  the  majority.  ''  The 
case  has  been  put,"  observes  Alderson,  B.,  "  of  the  defendant  being  one 
of  a  minority  of  the  committee  who  dissented  from  these  orders.  I  am  by 
no  means  prepared  to  say  that  the  defendant  would  not  be  exempt  in  such 
a  ca8e.(a:)  The  defendant»  however,  would  be  bound  to  make  his  dissent 
as  notorious  to  the  public,  as  his  attendance  at  and  participation  in,  the 
resolutions  and  proceedings  of  the  committee  ;(y)  and  ought,  it  is  appre- 
hended, in  order  to  secure  himself  from  liability,  to  withdraw  from  all  fur- 
ther attendance  at  the  meetings  of  the  committee.    If  he  continues  to  at- 

(«)  Aldenon,  B.,  BartUU  ▼.  Lambert  10  Jur.  (x)  10  Jur.  417 ;  8  M.  &  W.  508. 

417 ;  16  Law  J.,  m.  s.,  (Bxch.,)  805.  (y)  MinneU  ▼.  Whitneif,  16  Yin.  Abr.  244. 
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tend  and  to  take  part  in  their  proceedings,  he  must  be  taken  quoad  the 
public,  and  third  parties,  to  ratify  and  concur  in  the  acts  of  the  majority. 

A  person  who  has  taken  part  in  the  management  of  the  company,  can- 
not, of  course,  be  made  responsible  for  the  price  of  goods  ordered,  or  work 
done,  or  upon  contracts  entered  into,  by  the  managing  committee  before 
he  became  a  member^  or  held  himself  out  to  the  world  as  a  member  of  it; 
but,  if  afiter  he  has  become  a  member  of  the  committee,  goods  are  de- 
livered, or  work  done  with  his  knowledge  or  concurrence,  pursuant  to 
orders  previously  given,  he  will  be  deemed  to  have  adopted  and  ratified  the 
contract,  and  will  be  responsible  accordingly.(^) 

The  mere  attendance  of  a  party  at  a  meeting  called  to  consider  the  ad- 
visability of  a  scheme,  and  not  to  carry  it  into  effect,  and  at  which  meet- 
ing no  orders  are  given  for  expenses  to  be  incurred,  or  for  anything  to  be 
done  for  the  purpose  of  working  oat  the  project,  will  not  render  the  party 
responsible  upon  orders  given  at  subsequent  meetings  which  he  has  not 
attended. 

Liabilities  of  provisional  committee-men. — ^If  the  general  management 
of  the  business  of  the  company  and  the  control  over  the  expenditure  are 
actually  or  apparently  vested  in  the  hands  of  a  provisional  committee,  all 
the  members  of  such  provisional  committee,  and  every  person  who  has 
permitted  himself  to  be  held  out  to  the  public  as  a  member  thereof,  will  be 
responsible  upon  the  contracts  entered  into  by  such  committee.  If  there 
is  both  a  provisional  committee  and  a  managing  committee  co-existing, 
and  the  provisional  committee  has  the  appointment  of,  and  the  control 
over,  the  managing  committee,  the  members  of  the  latter  will  be  deemed 
to  be  the  agents  of  the  former,  authorized  to  act  for  them  as  well  as  on 
their  own  account,  and  the  members  of  the  provisional  committee  will  not 
consequently  be  released  from  responsibility  by  the  appointment  of  the 
managing  committee.  But  if  on  the  appointment  of  the  latter,  the  provi- 
sional committee  is  dissolved,  and  the  members  thereof  have  no  longer  any 
voice  in  the  management,  or  any  control  over  the  expenditure,  the  acts  and 
contracts  of  the  managing  committee  are  not  the  acts  and  contracts  of  the 
members  of  the  preceding  provisional  committee,  and  the  latter  will  not 
consequently  be  responsible  thereon,  provided  the  dissolution  of  the  provi- 
sional committee,  and  the  appointment  of  the  select  committee  of  manage- 
ment, has  been  made  public  and  notorious,  and  notice  thereof  has  been 
given  to  all  parties  who  have  been  in  the  habit  of  dealing  with  the  provi- 
sional committee. 

(z)  Ktrridgt  v.  Hmt,  9  G.  &  F.  200. 
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If  the  proyisional  committee  continues  in  existence  and  exercises  cer- 
tain functions,  notwithstanding  the  appointment  of  a  select  committee  of 
management^  the  members  of  such  provisional  committee  will  continue  re- 
sponsible upon  the  contracts  of  the  managing  committee,  unless  their  con- 
trol over  the  management  has  altogether  ceased,  and  the  termination  of 
their  authority  has  been  made  notorious  to  the  public.  It  frequently  hap- 
pens that  on  the  appointment  of  a  select  committee  of  management,  the 
provisional  committee  is  functus  officio.  Those  of  the  members  who  have 
not  taken  up  or  accepted  shares  in  the  undertaking,  have  no  longer  any 
connexion  with  the  company,  and  the  others  descend  to  the  rank  and 
position  of  ordinary  shareholders.  In  cases  of  this  description  there  is  no 
pretence  for  holding  the  parties  who  were  formerly  members  of  the  provi- 
sional  committee  responsible  upon  the  subsequent  contracts  of  the  select 
managing  committee,  provided  the  alteration  in  the  management  has  been 
made  public  and  notorious,  and  the  parties  dealing  with  the  company  have 
had  notice  thereof. 

Of  the  non-liability  of  the  subscribers  and  shareholders  to  third  parties, 
— ^An  agreement  to  take  shares  in  a  particular  company,  described  in  the 
prospectuses  and  advertisements  of  the  projectors  and  promoters;  an 
allotment  of  such  shares,  and  the  payment  of  the  deposit  thereon,  do  not 
make  the  allottees  and  subscribers  partners  quoad  third  persons,  any 
more  than  inter  se,  until  a  company  or  copartnership  answering  the 
description  given  in  such  prospectuses  and  advertisements  is  formed  and 
constituted,  and  brought  into  actual  existence.  There  is  therefore  no 
implied  authority  to  bind  one  another  ex  contractu,  resulting  from  their 
situation  and  position  as  subscribers.  "  If  a  person  engages  to  become  a 
partner  at  a  future  time  with  others,  provided  other  persons  agree  to  do 
the  same,  and  advance  stipulated  portions  of  capital,  or  provided  any 
other  previous  conditions  are  performed,  he  gives  no  authority  at  all  to 
any  other  individual  until  all  those  conditions  are  performed.  If  any  of 
the  other  intended  partners  in  the  mean  time  enter  into  contracts,  he  is 
not  bound  by  them,  on  the  simple  ground  that  he  has  not  authorized 
them,  (always  supposing  that  he  has  not  held  himself  out  directly  or  indi- 
rectly to  the  party  with  whom  the  contracts  are  made,  as  having  in  sub- 
stance given  that  authority).  In  those  cases  in  which  a  plaintiff  has  not 
been  induced  by  the  defendant's  representations  to  give  credit  to  him,  but 
seeks  to  fix  him  because  he  has  really  authorized  the  contract  to  be  made, 
the  plaintiff  must  show  that  authority,  and  an  authority  upon  condition 
not  performed  is  no  authority  at  all.**  {a) 

(a)  Parke,  J.,  Diclinson,  v.  Valpif,  10  B.  6c  C.  U2 
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The  mere  publication  of  a  party  to  the  world  as  a  subscriber  to  a  pro- 
jected joint  stock  company,  does  not  make  him  a  partner  in  an  existing 
partnership,  and  render  him  responsible  upon  orders  and  diiections  in 
which  he  has  not  expressly  participated,  for  carrying  out  the  acheme 
before  the  terms  and  conditions  of  the  prospectuses  and  adyertisementB 
have  been  fully  accomplished,  {i) 

A  prospectus  for  the  formation  of  a  distillery  company  stated  that  the 
capital  of  the  company  amounted  to  600,000/.,  divided  into  12,000  shares, 
of  50/.  each,  and  that  a  deed  of  settlement  was  to  be  executed,  and  an  act 
of  parliament  obtained;  but  seven  thousand  five  hundred  only  of  the 
twelve  thousand  shares  were  subscribed  for  and  allotted,  and  no  act  of 
parliament  was  ever  obtained ;  it  was  held  that  this  was  only  a  project  of 
a  company,  and  not  an  actually  formed  partnership ;  and  that  the  sub- 
scribers and  shareholders  who  had  merely  paid  deposits  on  their  shares, 
and  had  not  in  any  way  interfered  in  the  management  of  the  company, 
were  not  responsible  as  partners  upon  the  contracts  made  by  the  directors 
for  carrying  on  the  concern.  "  We  think,"  observes  Tindal,  G.  J.«  "  the 
matter  proceeded  no  further  than  that  the  defendants  had  offered  to 
become  partners  in  a  projected  concern,  and  that  the  concern  proved 
abortive  before  the  period  at  which  the  partnership  was  to  commence. 
And  therefore  with  respect  to  the  agency  of  the  directors,  which  is  the 
legal  consequence  of  a  partnership  completely  formed,  we  think  the 
directors  proceeded  to  act  before  they  had  authority  from  these  defisndants, 
for  they  began  to  act  in  the  name  of  the  whole  before  little  more  than  half 
the  capital  was  subscribed  for,  or  half  the  shares  were  allotted.  The  per- 
sons, therefore,  who  contracted  with  the  directors  must  rest  npon  the 
security  of  the  directors  who  made  such  contracture)  The  committee-men 
and  managers  therefore  of  a  provisionally-registered  joint  stock  company 
are  alone  responsible  for  the  payment  of  the  preliminary  expenses  of 
bringing  the  company  into  existence,  (c/)  The  mere  allottees  of  shares,  or 
subscribers,  4>r  parties  who  have  paid  deposits  on  their  shares,  are  not 
responsible  for  the  acts  and  engagements  of  their  co^allottees  and  oo- 
Bubscribers,  or  for  the  debts  and  contracts  of  the  projectors  and  pro- 
moters, and  those  who  have  taken  an  active  part  in  bringing  the  company 
or  partnership  into  life. 

(6)  Boume  t.  Freelh,  9  B.  &  0.  640,  641 ;  776,  g.  c. 

4  M.  &B.  518,  519,  s.o.     Wood  t,  Duke  ^f  (<Q  Tu* r. il iuo»,  7 B.& 0.409.    PUO^ord 

ArgyU,  7  Sc.  N.  R.  885 ;  6  M  &  (ir.  928.  y.  Davit,  5  M.  &  W.  2.    Fo»  ▼.  FriA,  10  M.  ft 

(e)  Fox  T.  CTt/l(m,  4  M.  &  P.  715 ;  6  Bing.  W.  186. 
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SECTION  II. 

COMPLETELY  REGISTERED  JOINT  STOCK  COMPANIES. 

Of  the  preliminaries  to  compkie  registration, — Ho  proTiaionally-regis- 
tered  joint  stock  company  is  entitled  (s.  7)  to  receive  a  certificate  of  com- 
plete registration,  with  its  attendant  quasi  corporate  privileges,  (presently 
explained,)  unless  it  be  formed  by  some  deed  or  vnriting,  under  the  hands 
and  seals  of  the  shareholders ;  in  which  deed  there  must  be  appointed  not 
less  than  three  directors,  and  also  one  or  more  auditors ;  and  there  must 
also  be  set  forth  in  a  schedule  thereto,  in  a  tabular  manner,  and  in  the 
foUowing  order — the  name  of  the  company — the  business  or  purpose  of 
the  coropany"— the  principal  or  only  place  for  carrying  on  such  business, 
and  every  branch  office  (if  any) — the  amount  of  the  proposed  capital,  and 
the  means  by  which  it  is  to  be  raised,  and  where  the  capital,  or  part 
thereof,  shall  not  be  money,  then  the  nature  of  such  capital,  and  the 
value  thereof — the  amount  of  money  (if  any)  to  be  raised,  or  authorized  to 
be  raised,  by  loan — the  total  amount  of  capital  subscribed,  or  proposed  to 
be  subscribed,  at  the  date  of  such  deed — the  division  of  the  capital  (if 
any)  into  equal  shares,  and  the  total  number  of  such  shares,  distinguished 
by  a  separate  number  in  a  regular  series — the  names,  occupations,  and 
places  of  residence  of  all  the  then  subscribers,  according  to  the  information 
possessed  by  the  officers  of  the  company — the  number  of  shares  which 
each  subscriber  holds,  and  the  distinctive  numbers  thereof,  distinguishing 
the  number  of  the  shares  on  which  the  deposit  has  been  paid  from  those 
on  which  it  has  not  been  paid — the  names  of  the  then  directors  or  trus- 
tees, and  auditors,  with  their  respective  places  of  business,  if  any,  occu- 
pations and  places  of  residence,  and  also  the  duration  of  the  company, 
and  the  mode  or  condition  of  its  dissolution.     It  is  provided  also  that 
such   deed  shall  contain  a  covenant  on  the  part  of  every  shareholder, 
with  a  trustee  on  the  part  of  the  company,  for  the  payment  of  the  instal- 
ments on  the  shares  taken  by  such  shareholder — that  it  shall  make  provi- 
sion for  carrying  on  the  business  of  the  company  in  the  mode  pointed  out 
by  schedule  A.,  annexed  to  the  act,  shall  be  signed  by  at  least  one-fourth 
in  number  of  the  subscribers,  holding  one-fourth  of  the  maximum  number 
of  shares  in  the  capital  of  the  company,  and  certified  by  two  directors,  in 
the  form  prescribed  by   schedule  B. ;    and  on   the  production   of  such 
deed,  with  an  abstract  or  index  thereof,  approved  by  the  registrar,  and  a 
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copy  for  the  purpose  of  registration,  the  registrar  shall  grant  a  certtfi* 

CATE  q/*  COMPLETE  KEOISTRATION. 

It  is  enacted,  moreover,  (s.  7,)  that  the  certificate  of  complete  registra- 
tion shall  he  taken  as  evidence  of  the  proper  provisions  having  been 
inserted  in  the  deed  of  settlement,  and  that  any  defect  or  omission  in  such 
deed  may  be  supplied  by  a  subsequent  deed,  duly  registered.  All  share- 
holders who  have  signed  the  deed  of  settlement,  and  have  paid  up  their 
instalments  and  calls,  and  have  been  registered,  are  entitled  (s.  26)  to  be 
present  at  all  general  meetings  of  the  company — ^to  take  part  in  the  dis- 
cussions— to  vote  in  the  determination  of  any  question  there  to  be 
decided,  either  in  person  or  by  proxy,  (unless  precluded  by  the  deed  of 
settlement  from  voting  by  proxy) — and  to  vote  in  the  choice  of  directors 
and  auditors,  subject,  however,  to  the  provisions  of  the  deed  of  settlement 
in  that  behalf. 

Joint  stock  companies  existing  prior  to  the  1st  of  November y  1844. — 
And  as  regards  joint  stock  companies  existing  on  the  1st  of  November, 
1844,  whether  incorporated  by  act  of  parliament  or  charter,  or  privileged 
by  letters  patent,  or  established  by  virtue  of  a  deed  of  settle- 
ment, or  in  any  other  way,  it  is  enacted,  (s.  59,)  that  if  any  such  com- 
panies be  constituted  as  is  required  by  the  Joint  Stock  Companies  Act,  or 
if  they  proceed  to  establish  themselves  upon  the  footing  required  by  that 
act,  they  shall  be  entitled  to  a  certificate  of  complete  registration,  and 
shall  be  clothed  with  all  the  powers  and  privileges  of  complete  registra- 
tion ;  and  any  directors  or  managers  of  such  company,  with  the  consent 
of  three-fourths  in  value  of  the  shareholders  of  such  company  present  at 
a  general  meeting  summoned  for  that  purpose,  may  make  such  altera  tious 
in  the  constitution  of  the  company  as  shall  be  necessary  for  enabling  it 
to  come  within  the  provisions  of  the  act,  so  as  the  same  shall  be  approved 
of  by  the  committee  of  the  privy  council  for  trade,  the  order  of  such  com- 
mittee to  be  sufficient  evidence  of  such  provisions  having  been  complied 
with 

Effect  of  complete  registration, — On  the  complete  registration  of  any 
company  being  certified  by  the  registrar,  (s.  25,)  such  company,  and  the 
then  shareholders  therein,  and  all  the  succeeding  shareholders  whilst 
shareholders  are  incorporated  from  the  date  of  such  certificate  by  the 
name  of  the  company  as  set  forth  in  the  deed  of  settlement,  and  for  the 
purpose  of  carrying  on  the  trade  or  business  for  which  the  company  was 
formed,  but  only  according  to  the  provisions  of  the  act,  and  of  such  deed, 
and  for  the  purpose  of  8uing  and  being  sued,  and  of  taking  and  enjoying 
the  property  and  effects  of  the  company.     And  it  is  provided,  (s.  2**^,) 
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that  it  shall  be  lawful  for  the  company  daring  its  incorporation  (which  is 
to  continue  until  it  shall  be  dissolved  and  all  its  affairs  wound  up)  to  use 
the  registered  name  of  the  company,  adding  thereto  "  registered, — to  have 
a  common  seal,  (with  power  to  break,  alter,  and  change  the  same  from 
time  to  time,)  but  on  which  must  be  inscribed  the  name  of  the  company, — 
to  sue  and  be  sued  by  their  registered  name  in  respect  of  any  claim  by  or 
upon  the  company,  upon  or  by  any  person,  whether  a  member  of  the 
company  or  not,  so  long  as  any  such  claim  may  remain  unsatisfied — ^to 
enter  into  contracts  for  the  execution  of  works  or  the  supply  of  stores 
for  any  other  necessary  purpose  of  the  company — to  purchase  and  hold 
lands,  tenements,  and  hereditaments  in  the  name  of  the  company,  or  of 
the  trustees  or  trustee  thereof,  for  the  purpose  of  occupying  the  same  as 
places  of  business  of  the  company,  and  also  (but  with  a  licence  for  that 
purpose  from  the  committee  of  the  privy  council  of  trade)  such  other 
tenements  and  hereditaments  as  the  nature  of  the  company  may  require — 
to  issue  certificates  of  shares — to  receive  instalments  firom  subscribers  of 
the  amounts  of  shares  not  paid  up — to  borrow  or  raise  money  within  the 
limitations  prescribed  by  any  special  authority — to  declare  dividends  out 
of  the  profits  of  the  concern — to  hold  general  meetings  periodically,  and 
extraordinary  meetings  upon  being  duly  summoned  for  that  purpose — to 
make  at  general  meetings,  st>ecial]y  summoned  for  that  purpose,  bye-laws 
for  the  regulation  of  the  shareholders,  members,  directors,  and  officers  of 
the  company,  such  bye-laws  not  being  repugnant  to  or  inconsistent  with  the 
provisions  of  the  act  or  of  the  deed  of  settlement  of  the  company — ^to 
perform  all  other  acts  necessary  for  carrying  into  effect  the  purposes  of 
the  company  in  all  respects  as  other  partnerships  are  entitled  to  do — to 
appoint  from  time  to  time  for  the  conduct  and  superintendence  of  the 
execution  of  the  affairs  of  the  company  a  number  of  directors,  not  less 
than  three,  for  a  period  not  greater  than  five  years,  with  or  without  eligi- 
bility to  be  re-elected  at  the  expiration  of  the  term,  as  may  be  prescribed 
by  any  deed  of  settlement  or  bye-law ;  and  also  to  appoint  and  remove  one  or 
more  creditors  and  such  other  officers  as  the  deed  of  settlement  may  au- 
thorize :  subject,  nevertheless,  with  respect  to  all  such  powers  and  privi- 
leges to  the  provisions  of  that  act,  and  of  the  deed  of  settlement  of  the 
company,  or  any  other  special  authority,  (a) 

The  bye^laws  must  (s.  47)  be  reduced  into  writing,  and  authenticated 
by  the  common  seal  of  the  company,  and  registered  at  the  registry  office, 
and  after  that  they  must  be  printed  and  circulated  amongst  the  share- 

(a)  Ai  to  the  effiect  of  complete  registration  in  the  caae  of  a  railway  or  ptriiamentary  works' 
company,  see  post,  ch.  20,  s.  2. 
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holders  and  officers  of  the  company,  {b)  The  production  of  a  \mtt6n  or 
printed  copy  of  the  bye-laws,  with  the  registrar's  seal  of  office  attached 
thereto,  is  sufficient  evidence  (s.  48)  of  such  bye- laws. 

0/  the  keeping  of  the  e^ccaunts, — ^The  directors  are  to  cause  (s.  34) 
the  accounts  of  the  company  to  be  duly  entered  in  books  to  be  proyided 
for  the  purpose,  and  are,  twenty-eight  days  prior  to  the  ordinary  meetings 
of  the  company,  to  deliver  such  accounts  to  auditors  appointed  by  the 
shareholders  who  are  to'  examine  them  and  report  thereon,  and  redeliver 
such  accounts  to  the  directors,  and  the  directors,  fourteen  days  previously  to 
the  ordinary  meetings  of  the  company,  are  to  cause  a  fall  and  fair  balance 
sheet  to  be  made  up,  which  is  to  be  examined  and  signed  by  them,  or  any 
three  of  their  number,  and  also  by  the  chairman  of  the  company,  and  is 
to  be  recorded  in  the  books  of  the  company,  and  left  open  to  the  inspeo- 
tion  of  the  shareholders  fourteen  days  before  and  for  one  month  after  such 
ordinary  meeting  of  the  company.  And  the  directors  are,  ten  days  before 
the  ordinary  meeting  of  the  compapy,  (subject,  however,  to  the  provisions 
of  the  deed  of  settlement,  or  any  bye-law  in  that  behalf,)  to  send  a  printed 
copy  of  the  balance-sheet  and  auditor's  report  to  every  shareholder  ac- 
cording to  his  registered  address,  and  to  cause  such  report  to  be  read  at 
the  meeting  of  the  company,  together  with  the  report  of  the  directors. 
They  are,  moreover,  required,  fourteen  days  after  the  meeting,  to  return 
to  the  registry  office  a  copy  of  the  balance-sheet  and  of  the  report  of  the 
auditors  thereon,  in  order  that  the  same  may  be  registered  with  the  other 
documents  relating  to  the  company,  {c) 

Division  of  profits, — ^No  shareholder  is  entitled  (s.  26)  to  receive  any 
dividends  or  profits,  or  possess  any  of  the  powers  or  remedies  given  by 
the  act  to  shareholders,  unless  he  has  executed  the  deed  of  settlement  of 
die  company,  or  some  deed  referring  thereto,  and  has  paid  up  all  instal- 
ments or  calls  due  from  him,  and  been  registered  as  a  shareholder  in  the 
register  office. 

StUes  and  transfers  of  shares,  and  liabilities  of  outgoing  and  incoming 
shareholders. — The  directors  of  every  registered  joint  stock  company  are 
to  cause  a  book  to  be  kept  to  be  called  the  register  of  shareholders,  and 
to  enter  from  time  to  time  therein — the  names  and  addresses  of  aD  persons 
or  corporations  being  shareholders  of  the  company«-the  number  of  shares 
to  which  they  are  respectively  entitled,  distinguishing  each  share  by  its 
number,  and  also  the  amount  of  instalments  paid  on  such  shares.  And 
every  shareholder,  (s.  50,)  or  if  such  shareholder  be  a  corporation,  then 
the  clerk  or  principal  officer  of  such  corporation  is  to  be  permitted  at  all 

(h)  U  M.  &  W.  76,  624.  (c)  7  &  8  Vict.,  c.  110,  as.  84—43. 
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conyenient  times  to  search  the  register  gratis,  and  to  have  a  copy  thereof 
or  of  any  part  thereof  on  payment  of  sixpence  for  every  one  hundred  and 
one  words  required  to  be  copied.  Every  holder  of  a  share  in  a  completely 
registered  joint  stock  company  is^  moreover,  entitled  (s.  51)  to  a  certificate 
of  his  proprietorship  specifying  the  share  to  which  he  is  entitled,  and  the 
amount  paid  up  in  respect  of  such  share  at  the  date  of  the  issue  of  the 
certificate,  to  which  certificate  the  common  seal  of  the  company  is  to  be 
affixed ;  and  such  certificate  is  to  be  primd  facie  evidence  of  the  title  of 
the  shareholder  to  the  share  therein  specified  in  all  courts  of  justice,  and 
before  all  judges,  justices,  &c. ;  but  the  want  of  such  certificate  is  not  to 
prevent  the  shareholder  bom  disposing  of  his  share.  The  act  then  pro- 
vides (s.  53)  for  the  renewal  of  such  certificates  when  worn  out  or  da- 
maged, lost  or  destroyed. 

Every  shareholder  in  a  completely  registered  joint  stock  company  is 
entitled  to  sell  and  transfer  his  shares  subject  to  the  regulations  contained 
in  the  deed  of  settlement,  but  such  transfer  (s.  54)  must  be  made  by  a  deed 
duly  stamped  {d)  setting  forth  the  full  amount  of  the  pecuniary  consider- 
ation for  such  sale,  and  drawn  up  according  to  a  form  given  in  (schedule 
E.)  of  the  act,  or  to  the  like  effect.  The  directors  are  to  cause  a  memo- 
rial of  the  instrument  of  transfer,  when  produced,  to  be  entered  in  the 
"  register  of  transfers,"  (e)  and  are  to  indorse  such  entry  on  the  instru- 
ment of  transfer  on  receiving  a  fee  of  one  shilling.  And  it  is  provided 
that  until  such  instrument  of  transfer  has  been  produced  at  the  office  of 
the  company,  the  purchaser  of  the  share  shall  not  be  entitled  to  receive 
any  of  the  profits  of  the  company,  or  to  vote  in  respect  of  such  share ; 
also  that  if  at  the  time  of  the  transfer  the  holder  of  the  share  shall  not 
have  paid  the  foil  amount  due  and  payable  to  the  company  on  every  share 
held  by  him,  he  shall  not  be  entitled  to  transfer  any  share,  unless  there 
be  a  provision  to  the  contrary  in  the  deed  of  settlement  Also  (s.  13) 
that  until  the  return  of  the  transfer  or  other  fact  or  event,  whereby  a 
person  becomes  the  holder  of  any  shares,  be  made  pursuant  to  the  provi- 
sions of  the  statute,  it  shall  not  be  lawful  for  the  company,  its  directors  or 
officers,  if  such  fact  or  event  be  known  to  them  respectively,  to  pay  to 
any  such  person  any  part  of  the  profits  of  the  concern,  nor  for  any  such 
person  to  sue  for  or  recover  any  part  of  the  profits  arising  in  respect  of 
such  share,  or  in  anywise  to  act  as  a  shareholder,  and  that  until  the  re- 

(d)  An    ad    valorem   itamp    is    sufficient,  (e)  Daly  t.  Thampton,  10  M.  &  W.  309. 

although  the  tmnafer  deed  contains  a  covenant  Harvey  t.  Kay,  9  B.  &  C.  856.    Cheltenham 

from  uie  transferee  to   observe  the   company's  and  Cheat  WetUm  Railtoa^  Company  t.  Dor 

rules  and  regulations  as  to  holders  of  shaies.  niel,  2  Ad.  6l  E.,  n.  b.,  281, 
Wolteley  t.  Cox,  2  Ad.  &  E.,  H.  s.,  321. 

10 
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turn  of  the  transfer  of  any  share  shall  have  been  made  pursuant  to  the 
provisions  of  the  statute^  the  person  whose  share  shall  have  been  thereby 
transferred  shall,  so  far  as  respects  his  liability  to  the  debts  and  engine- 
ments  of  the  company^  and  also  as  respeots  the  reimbursement  of  any 
loss,  damages,  costs,  and  charges  he  may  incur  thereby,  be  deemed  to 
continue  a  shareholder  of  the  company. 

And  it  is  further  enacted  (s.  12)  that  if  at  any  time  any  party  to  a  trans- 
fer of  a  share,  request,  in  writing,  the  directors  to  make  a  return  thereof, 
the  directors  shall  forthwith  make  the  same,  and  that  on  proof  of  such 
transfer  and  such  request  to  the  satisfaction  of  the  registrar,  it  shall  be 
lawful  for  any  such  party  to  make  a  return  of  such  transfer  to  the  registry 
office,  whicji  shall  be  received,  marked  and  registered,  and  with  the  same 
effect  as  is  provided  in  the  case  of  returns  made  by  such  companies. 

Executory  contracts  for  the  sale  of  shares. — Stamps,  die. — It  has  been 
held  that  shares  in  a  joint  stock  company  are  not  ''goods,  wares  and  merchan- 
dize" within  the  meaning  and  operation  of  the  statute  of  frauds.  (/)  Execu- 
tory contracts  for  the  sale  and  purchase  of  shares,  are  not,  therefore,  ex- 
empt from  stamp  duties  under  the  exemption  in  the  last  general  stamp  act. 
(Ante,  26)  All  such  contracts,  and  all  agreements  for  sales  and  transfers 
of  shares  must,  consequently,  when  reduced  into  writing,  be  stamped  with 
a  common  half-crown  agreement  8tamp.(^) 

When  no  time  is  specified  for  the  completion  of  an  executory  contract 
for  the  sale  of  shares  in  a  joint  stock  company,  the  printed  rules  and  cus- 
toms  of  the  Stock  Exchange  are  admissible  in  evidence,  to  show  what  is  a 
reasonable  dme,  under  all  the  circumstances  of  the  case,  for  the  fulfilment 
of  the  bargain  by  the  execution  on  the  part  of  the  vendor  of  the  deed  of 
transfer  of  the  shares,  and  the  payment  on  the  part  of  the  purchaser  of 
the  purchase  money,  (h)  It  is  the  duty  of  the  purchaser  to  tender 
the  deed  of  transfer  to  the  vendor  for  execution,  as  in  the  case  of  a  sale  of 
realty,  and  he  cannot  bring  an  action  against  the  latter  for  a  breach  of 
contract  in  not  delivering  or  transferring  the  shares,  without  averring  and 
proving  such  tender  of  the  deed  on  his  part,  (t)  If  the  transfer  requires 
the  assent  of  the  directors  in  order  to  be  valid,  it  was  the  duty  of  the  ven- 
dor to  procure  such  assept,  and  if  he  fails  in  so  doing,  and  the  transfer  is 
consequently  invalid,  tbe  purchaser  may  bring  an  action  against  him  to 
recover  back  the  money  he  has  paid  for  the  shares.  (A) 

(/)  Ante,  98.    Humble  t.  MUeheU,  11  Ad.  (k)  StewiH  t.  Canty,  8  M.  &  W.  160. 

6  B.  206.  {%)  SUphent  v.  De  Medina,  4  Ad.  &  B.,  V.  & 
{g)  KniffktY.  Barker,  (Exch.,)  Not.  5, 1846.      428.    Bowlby  ▼.  BeU,  10  Jur.  669  (C.  P.) 

7  &  8  Vict,  c  21 ;  Ante,  129.  Pawle  t.  Gunn,         {k)Leeman  lAoyd,  14  Uw  J.,h.  b.  (Q.  B.)  165. 
6  Sc  286 ;  4  Bing.  N.  C.  455. 
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On  an  executory  contract  for  the  sale  and  purchase  of  shares  there  is 
no  imphed  undertaking  on  the  part  of  the  purchaser  to  indemnify  the 
vendor  against  calls  made  on  him  in  respect  of  the  shares  between  the 
time  of  the  making  of  the  contract  and  the  execution  and  registration  of 
the  transfer.  (/)  All  executory  contracts,  therefore,  for  the  sale  and  pur- 
chase of  shares,  in  respect  of  which  calls  are  likely  to  be  made  before  the 
contract  can  be  completed,  should  contain  an  express  provision  for  the 
payment  of  the  calls  by  the  purchaser,  (m) 

The  directors  are  not  responsible  for  the  failure  of  anticipations  of  suc- 
cess and  profit  put  forth  on  the  face  of  the  scrip  certificates  of  shares 
signed  by  them,  unless  there  has  been  some  fraudulent  misrepresentation 
made  with  a  view  of  inducing  parties  to  embark  capital  in  the  purchase  of 
shares,  (m) 

Of  the  liabilUies  of  individual  shareholders  to  the  company  at 
largcy  and  of  the  company  to  the  shareholders  individually. — We 
have  already  seen  that  as  soon  as  the  complete  registration  of  a  joint  stock 
company  has  been  duly  certified  by  the  registrar,  the  company  is  clothed 
with  the  privileges  of  a  corporate  body  as  regards  suing  and  being  sued. 
Any  one  of  the  members  consequently  is  entitled  to  sue  the  company  by  its 
registered  name  upon  contracts  which  have  been  entered  into  with  the  com- 
pany by  the  individual  member ;  and  the  company,  on  the  other  hand^  is 
entitled  to  sue  any  individual  member  upon  such  contracts  unfettered  and 
unincumbered  by  the  rule  of  law,  which,  in  the  case  of  ordinary  partner- 
ships, precludes  one  partner  and  member  of  a  firm  from  suing  his  copartners 
or  the  firm  at  large. 

After  the  complete  registration  of  the  company  has  been  certified  by  the 
registrar,  any  covenants  or  engagements  which  have  been  entered  into  by 
any  of  the  shareholders  or  other  persons  with  any  trustee  on  behalf  of  the 
company,  at  any  time  before  the  complete  registration  thereof,  may  be  pro- 
ceeded on  (s.  25)  by  the  company,  and  enforced  in  all  respects  as  if  they 
had  been  made  or  entered  into  with  the  company  after  its  incorporation. 

Liability  of  the  shareholders  on  calls  by  the  directors, — If  any  share- 
holder (s.  55)  fails  to  pay  any  instalment  of  capital  due  upon,  or  in  respect 
of,  any  share  held  by  him  when  the  same  shall  become  due,  the  company 
is  authorized  to  sue  such  shareholder  for  the  amount  in  an  action  of  debt 
in  any  court  having  competent  jurisdiction  in  respect  of  the  same  ;  and  it 
is  provided,  that  in  the  declaration  in  any  such  action  it  shall  be  sufficient 


i 


/]  IfumlU  ▼.  Langston,  7  M.  &  W.  517.  shares,  postch.  20,  s.  1,  p.  541 — 545. 

m)  See  farther  as  to  sales  and  purchases  of  (i»)  SkrtwAwry  ▼.  Blouni,  2  Sc  N.  B.  593. 

M  M 
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to  State  that  at  the  time  of  the  coramenoement  of  the  snit  the  defendant,  as 
the  holder  of  certain  shares  (stating  how  many)  in  a  certain  compaDj  or 
undertaking,  as  the  case  may  he,  (naming  it,)  vras  indebted  to  the  company  in 
a  certain  sum,  (stating  the  amount  of  theinstalments,  or  so  much  thereof  as 
is  sought  to  be  recovered,)  for  certain  instalments  of  capital  then  due,  and 
payable  in  respect  of  the  said  shares,  and  that  the  defendant  bath  not  paid 
the  same ;  and  that  if^  upon  the  trial  of  any  such  action>  it  shalWbe  proved 
that  the  defendant  was  the  holder  of  any  share,  when  such  instalments,  or 
any  of  them  in  respect  of  the  same,  and  for  which  the  action  is  brought, 
became  due,  then  such  company  shaU  recover  such  instalments,  or  so  much 
thereof  as  is  due,  together  with  interest  for  the  same  at  the  rate  of  6^  per 
cent  per  annum,  to  be  computed  from  the  day  on  which  such  instalment 
shall  have  become  due. 

If  the  subscribers  or  shareholders  have  entered  into  an  absolute  and  un- 
conditional covenant  for  the  payment  of  subscriptions  or  calls,  they  are 
responsible  for  all  such  sums  as  are  demanded  by  the  directors  in  the  mode 
provided  by  the  deed  of  settlement,  whether  the  other  shareholders  have  of 
have  not  paid  up  their  calls  and  subscriptions,  (o)  If  the  whole  of  the 
capitlil  is  to  be  subscribed  for,  before  the  calls  are  made,  the  shareholders 
cannot  then  be  made  liable  upon  calls  until  the  subscription  has  been 
completed.  (/») 

When  it  is  provided  that  the  shares  shall  be  forfeited  in  case  of  the 
non-payment  of  calls,  the  forfeiture  does  not  attach  until  it  has  been  re- 
ported to  and  sanctioned  by  a  general  meeting  of  proprietors.  A  mere 
notice  of  forfeiture,  therefore^  will  not  excuse  a  proprietor  or  holder  of 
shares  from  the  payment  of  calls,  {j)  If  the  shareholder  has  sold  his 
shares  and  executed  the  transfer  deed,  he  remains  liable  for  calls  nntil  a 
memorial  of  the  instrument  has  been  produced  and  entered  in  the  register 
of  transfers  at  the  office  of  the  company ;  but  after  that  has  been  dbne,  and 
the  change  of  proprietorship  has  been  accomplished  according  to  the  pro^ 
visions  of  the  deed  of  settlement,  and  of  the  act  of  parliament,  the  liability 
is  shifted  from  the  outgoing  to  the  incoming  shareholder.(r)  As  soon  as 
the  transfer  is  accepted  and  registered  by  the  company,  die  transferee  is 
substituted  tor  the  transferor,  and  becomes  the  debtor  of  the  company  in 


(o)  Eutt  T.  OUes,  13  Law,  J.,  v.  8.  (Exch.)  (r)  Aylutmry  Rail,  Oo.  t.  MowU,  5  Sc.  N.  B. 

S87.    Metgh  y.  Clinton^,  11  Ad.  &  E.  418.  127.    As  to  the  bability  of  nntegistered  ralMcri- 

{p)  Norwich  and  L<n€es*  Co.  t.  Theobald,  IH.  ben  in  respect  of  calls  by  the  diieeton,  Wat 

&  M.  151.  Lond.  Rail,  Co.  ▼•  Bernard,  18  Law,  J.,  «.  fl., 

(q)  6  M.  &  W.  707.    Bim.  ^.  RaU,  Co.  t.  (Q.  B.)  68. 
Locke,  1  Ad.  &  fi.,  N.  B.,  ^56. 
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respect  of  all  fatare  calls  upon  the  shares,  in  lieu  of  the  original  holder  and 
subscriber. 

The  resolations  of  the  directors  making  a  call  need  not  state  the  place 
at  which,  or  the  person  to  whom,  the  money  is  to  be  paid.  If  the  share- 
holder and  sabscriber  has  received  the  requisite  notice  by  advertisement  or 
otlierwise  of  the  call,  he  is  bound  to  pay  the  money  within  the  time  limited 
to  the  parties  mentioned  in  the  notice  as  being  authorized  to  receive  the 
money,  or  to  the  accredited  banker  and  treasurer  of  the  company.  («) 

Of  the  LIABILITY  of  the  shareholders  in  respect  of  the  debts  and  en- 
OAOEMBNTstf/'/A^  COMPANY  after  complete  registration. 

Before  complete  registration  the  members  of  the  committee  of  manage- 
ment are  alone  responsible,  as  we  have  already  seen,  upon  the  contracts 
they  enter  into,  and  for  the  payment  of  the  persons  they  employ  in  carry- 
ing out  their  project ;  but  after  complete  registration  these  expenses  fall 
upon  the  company  at  large,  and  if  the  cash  in  the  hands  of  the  trea- 
surer, or  the  common  property  of  the  company,  is  insufficient  to  defray 
them,  they  must  be  borne  by  the  shareholders  individually.(/)  All  the 
members  and  shareholders  become,  after  complete  registration,  ^dividually 
responsible  for  the  debts  and  engagements  of  the  company,  if  the  funds  in 
hand  and  the  common  property  prove  insufficient  to  satisfy  the  claims  of 
creditors.  By  the  25th  section  of  the  act,  it  is  enacted  that  the  complete 
registration  and  consequent  incorporation  of  any  company  under  the  pro- 
visions of  the  act  shall  not  in  anywise  restrict  the  liability  of  any  of  the 
shareholders  of  the  company  under  any  judgment,  decree,  or  order,  for  the 
payment  of  money  which  shall  be  obtained  against  the  company,  or  any  of 
the  members  thereof,  in  any  action  or  suit  prosecuted  by,  or  against,  such 
company  in  any  court  of  law,  or  equity ;  but  that  every  shareholder  shall, 
in  respect  of  such  monies,  subject  as  therein  and  hereinafter  mentioned,  be 
and  continue  liable  as  he  would  have  been  if  the  company  had  not  been 
incorporated.  And  as  regards  companies  in  existence  at  the  time  of  the 
passing  of  the  act,  and  which  shall  afterwards  have  obtained  a  certificate 
of  complete  registration  and  consequent  incorporation  pursuant  to  the 
statute,  it  is  enacted  (s.  56)  that  every  such  company  and  the  members  and 

(«)  QT¥ti  North  ofEngtand  Rail,  Co.  ▼.  Bidr  Law,  J.,  v.  8.  (Q.  B.)  68. 
dtdpk,  7  M.  &  W.  248.    Ixmd,  and  BrigkL  (t)  Abbott,  C.  J.,  Moneypmnyy.Hartland,  1 

RaU,    Co,  T.  Faiirelongh,    8    Sc.  N.  R.  68.  C.  ft  P.  853.    littledale,  J.,  No€kel$  v.  CrtM6y 

Sk^dd  amd  Mimekttter  MaiL  Co.  ▼.  Woodcock,  8  B.  &  C.  824  ;  5  D.  &  R.  768.    BeecAr.  £yre 

ib.  574.    KidwtUy  Canal  Company  r,  Raby,  2  6  Sc.  N.  R.  888. 
Pr.  96.     W€ti  Lond.  Rail  Co.  r.  Bernard,  18 
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officers  thereof,  shall  be  liable,  notwithstanding  such  incorporation,  to  be 
sued  in  respect  of  any  valid  obligation  incurred  before  such  incorporation, 
in  the  same  manner  and  with  the  same  legal  consequences  as  if  such  com- 
pany had  not  been  incorporated.  But  judgments  and  decrees  obtained 
against  the  company  cannot  be  enforced  against  the  person  and  property 
of  the  individual  shareholders  until  after  due  diligence  has  been  used  to 
obtain  satisfaction  of  such  judgments  from  the  common  property,  (s.  66, 
post,  533.) 

The  liability  of  the  members  and  shareholders  is  not  limited  by  the 
gunsi  incorporation  to  the  amount  of  their  several  shares  and  subscriptions, 
but  they  remain  responsible  in  case  of  the  insufficiency  of  the  funds  of  the 
company  to  meet  its  engagements,  to  the  full  extent  of  their  private  for- 
tunes, as  in  ordinary  cases  of  copartnership  (u) 

No  private  agreement  between  the  shareholders  and  directors  limiting 
and  restricting  the  apparent  general  authority  of  the  latter  to  bind  the 
company  by  their  contracts,  or  qualifying  and  limiting  the  liability  of 
the  shareholders  upon  such  contracts,  will  be  of  any  avail  as  against  the 
claims  of  creditors  of  the  company  who  have  dealt  with  the  directors  in  igno- 
rance of  the  particular  limitations  and  restrictions  placed  upon  their  appa- 
rent general  authority.  Astipulation  in  the  deed  of  settlement,  for  example, 
restricting  the  directors  from  dealing  on  credit  will  be  nugatory  as  against 
third  parties  ignorant  of  the  restriction.(^)  And  if  in  such  deed  it  is  sti- 
pulated '*  that  no  person  is  to  be  accountable  beyond  the  amount  of  the 
share  for  which  he  shall  subscribe,  this  is  a  mischievous  delusion  calculated 
to  ensnare  the  unwary.  As  to  the  subscribers  themselves,  indeed,  they  may 
stipulate  with  each  other  for  this  contracted  responsibility,  but  as  to  the 
rest  of  the  world  it  is  clear  that  each  partner  is  liable  to  the  whole  amount 
of  the  debts  contracted  by  the  partnership."(y) 

Pecuniary  qualification  of  directors. — No  person  can  be  legally 
appointed  (s.  28)  to  act  as  director,  whether  honorary  or  otherwise,  or  to 
bold  the  office  of  patron  or  president,  or  any  other  office  of  the  like  de- 
scription, nor  can  any  person  legally  act  in  any  such  capacity,  unless  he 
holds  in  his  own  right  at  least  one  share  in  the  capital  of  the  company ; 
and  every  person  who  acts  as  director,  patron,  or  president  of  the  com- 
pany, or  who  permits  -himself  to  be  held  out  to  the  public  as  a  director, 
patron,  or  president,  or  as  holding  any  office  of  the  like  description,  with- 

(u)  Ante,  479.     KeatUy  ▼.  Codd,  2  C.  &  P.  (y)  Ellenborongh,  C.  J.,  Ilex  t.  I>odd,  9  East, 

408,  n.;  post,  538.  527.     Walbum    y.  Inffilby,  1   H.  &  K.   76. 

(x)  Hawken  t.  Bourne,  8  M.  &  W.  709.  Law-  Ante,  481. 
Itr  J,  Kershaw,  1  M«  &  M.  93. 
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oat  holding  in  his  own  right  at  least  one  share,  subjects  himself  to  a 
penalty  not  exceeding  20/. 

Of  the  power  of  the  directors  to  bind  the  company, — The  directors  of 
all  registered  joint  stock  companies  are  expressly  authorized  (s.  27)  to 
enter  into  all  such  contracts,  and  do  and  execute  all  such  acts  and  deeds 
as  circumstances  may  require,  in  order  to  conduct  and  manage  the  affairs 
of  the  company  according  to  the  provisions  and  subject  to  the  restrictions 
of  the  Joint  Stock  Companies*  Act,  and  of  the  deed  of  settlement  and  of  any 
bye-law  or  special  authority.  But  it  is  provided  (s.  46)  that  all  deeds 
and  instruments  bearing  the  seal  of  the  company  shall  be  signed  by  two 
at  least  of  the  directors  of  the  company.  And  (s.  44)  for  the  purpose  of 
regulating  contracts  entered  into  by  or  on  behalf  of  the  company,  (except 
contracts  for  the  purchase  of  an  article  not  exceeding  50/.  in  value,  or 
contracts  for  service  for  a  term  not  exceeding  six  months,  and  the  con- 
sideration for  which  doth  not  exceed  50/.,  and  except  bills  of  exchange 
and  promissory  notes,)  it  is  enacted  that  every  such  contract  shall  be  in 
writing  and  signed  by  two  at  least  of  the  directors  of  the  company  on 
whose  behalf  the  same  shall  be  entered  into,  and  shall  be  sealed  with  the 
common  seal  thereof,  or  signed  by  some  ofBicer  of  the  company  on  its 
behalf,  to  be  thereunto  expressly  authorized  by  some  minute,  or  resolution 
of  the  board  of  directors,  applying  to  that  particular  case ;  and  that  in 
the  absence  of  such  requisites,  or  any  of  them,  such  contract  shall  be 
void  and  ineffectual  (except  as  against  the  company  on  whose  behalf  the 
same  shall  have  been  made).  And  as  regards  contracts  for  the  purchase 
of  articles  for  a  price  not  exceeding  50/.,  and  contracts  for  services  for  a 
term  not  exceeding  six  months,  and  the  consideration  for  which  does  not 
exceed  50/.,  entered  into  on  behalf  of  the  company,  it  is  enacted  that  the 
same  may  be  entered  into  by  any  officer  authorized  by  a  general  bye-law 
in  that  behalf,  and  that  every  such  contract,  whether  under  seal  or  not, 
shall,  immediately  after  it  has  been  entered  into,  be  reported  to  the  secretary 
or  other  appointed  officer  of  the  company  on  whose  behalf  the  same  shall 
have  been  entered  into,  who  shall  enter  the  same  in  proper  books  to  be  kept 
for  that  purpose,  and  that  if  any  such  contract  be  not  so  reported  and 
entered,  then  the  officer  by  whose  default  such  contract  shall  not  be  so 
reported  or  entered  shall  be  liable  to  repay  to  the  company  on  whose 
behalf  such  contract  may  be  made,  the  amount  of  the  consideration  agreed 
to  be  paid  by  or  on  behalf  of  such  company  in  respect  of  such  contract 

Also,  that  if  any  director  be  either  directly  or  indirectly  concerned  or 
interested  in  any  contract,  (except  a  policy  of  assurance,  grant  of  an- 
nuity, or  contract  for  the  purchase  of  an  article  or  of  service,  which  is 
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respectively  the  subject  of  the  proper  business  of  the  company,  and  made 
upon  the  same  or  like  terms  as  any  like  contract  with  other  customers  or 
purchasers,)  the  terms  of  such  contract  shall  be  submitted  to  the  next 
general  or  special  meeting  of  the  shareholders  to  be  summoned  for  tbat 
purpose ;  and  that  no  such  contract  shall  have  force  until  approved  and 
confirmed  by  the  majority  of  the  votes  of  the  shareholders  present  at  such 
meeting.  And  that  if  at  any  time  any  director  cease  to  be  a  holder  of 
the  prescribed  number  of  shares,  or  shall  become  bankrupt  or  insolvent, 
or  suspend  payment  or  compromise  with  his  creditors,  or  be  declared  a 
lunatic,  then  it  shall  be  unlawful  for  any  such  director  to  continue  as  a 
director  or  to  act  as  such,  and  the  office  is  declared  to  be  vacant.  But  it 
is  enacted,  (s.  80,)  that  notwithstanding  it  may  afterwards  be  discovered 
that  there  was  some  defect  or  error  iu  the  appointment  of  any  person 
acting,  or  who  may  have  acted  as  a  director,  or  that  such  person  was 
disqualified,  yet  all  acts  done  by  him  as  such  director  before  the  disco- 
very of  such  defect  or  error,  either  solely  or  with  other  directors,  shall  be 
as  binding  on  him  and  the  company  and  the  directors  and  officers  thereof, 
as  if  such  person  had  been  duly  appointed  or  qualified. 

Contracts  under  seal^  therefore,  not  authenticated  in  the  mode  pointed 
out  by  the  statute,  and  executed  in  conformity  with  the  authority  given 
by  the  directors  in  that  behalf,  will  not  be  binding  upon  the  company, 
but  must  be  enforced  against  the  directors  who  have  executed  them  and 
contracted  therein  on  behalf  of  the  company,  {z) 

Bills  of  exchange  and  promissory  notes. — And  as  regards  bills  of 
exchauge  and  promissory  notes  made,  accepted,  or  indorsed  on  the  behalf 
or  account  of  any  such  company,  so  far  as  relates  to  the  mode  of  making, 
accepting,  or  indorsing  the  same,  and  of  the  liability  of  the  company 
thereon,  it  is  enacted  that  if  the  directors  of  the  company  be  authorized 
by  deed  of  settlement  or  bye-law  to  issue  or  accept  bills  of  exchange  or 
promissory  notes,  then  every  such  bill  of  exchange  or  promissory  note 
shall  be  made  or  accepted  (as  the  case  may  be)  by  and  in  the  names  of 
two  of  the  directors  of  the  company  on  whose  behalf  or  account  the  same 
may  be  so  made  or  accepted,  and  shall  be  by  such  directors  expressed  to 
be  made  or  accepted  'by  them  on  behalf  of  such  company,  and  that  every 
such  bill  of  exchange  and  promissory  note  so  made  or  accepted  as 
aforesaid  shall  be  countersigned  by  the  secretary  or  other  appointed  officer 
of  the  company  in  whose  behalf  the  same  is  expressed  to  be  made  or 
accepted,  and  that  every  bill  of  exchange  so  made,  or  any  bill  received 

(«)  Ante,  371,  393,  420-422,  477.    HaU  v.  Bainhrid^e,  1  8c  N.  E.  151. 
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by  or  on  behalf  of  the  oompany,  may  be  indorsed  in  the  name  of  the 
company  by  any  officer  authorized  by  deed  of  settlement  or  bye-law  in  that 
behalf;  and  every  such  bill  of  exchange  or  promissory  note  so  made, 
accepted^  or  indorsed,  shall  immediately  afterwards  be  reported  to  the 
proper  officer  of  the  company,  and  entered  in  books  to  be  kept  for  that 
purpose,  and  if  not  so  reported  or  entered,  the  officer  guilty  of  the  omis- 
sion is  bound  to  repay  to  the  company  the  amount  which  it  shall  pay  or 
be  liable  to  pay  in  respect  of  such  bill  or  note.  But  it  is  provided  that 
nothing  in  the  act  shall  be  deemed  to  make  any  such  secretary  or  officer 
personally  liable  upon  such  bill  or  note,  nor  to  make  the  directors  liable 
thereon,  except  as  shareholders  of  the  company,  and  that  every  company 
on  whose  behalf  or  account  any  bill  or  note  shall  be  so  made,  accepted,  or 
indorsed,  may  sue  and  be  sued  thereon  as  fully  and  effectually,  and  in  the 
same  manner  as  on  contracts  entered  into  under  their  common  seal. 

If  no  authority  has  been  given  by  the  company  to  the  directors  to 
draw  bills  or  notes,  and  the  carrying  on  of  the  business  of  the  undertaking 
does  not  necessarily  require  them  to  be  drawn,  the  company  is  not  bound, 
but  the  parties  whose  names  appear  on  them  can  alone  be  sued 
thereon  (a) 

Execution  against  the  present  and  former  shareholders  of  judgments 
recovered  against  the  company, — ^Every  judgment  and  decree  which  shall, 
at  any  time  after  the  passing  of  the  act,  be  obtained  against  any  com- 
pletely registered  joint  stock  company  (except  companies  incorporated  by 
act  of  parliament,  or  charter,  or  companies,  the  liability  of  the  members  of 
which  is  restricted  by  virtue  of  letters  patent,)  in  any  action  or  suit,  pro- 
secuted by  or  against  the  company,  may  be  enforced,  and  execution  there- 
on be  issued,  not  only  against  the  property  and  effects  of  the  company, 
but  also  (if  due  diligence  shall  have  been  used  to  obtain  satisfaction 
thereof  by  execution  against  the  property  and  effects  of  the  company) 
against  the  person,  property,  and  effects  of  any  shareholder  for  the  time 
being,  or  any  former  shareholder  in  his  natural  or  individual  capacity, 
until  such  judgment  or  decree  shall  be  fully  satisfied ;  provided,  in  the 
case  of  execution  against  any  former  shareholder,  that  such  former  share- 
holder was  a  shareholder  of  the  company  at  tlie  time  the  contract  or  en- 
gagement for  which  the  judgment,  decree,  or  order  has  been  obtaioed  was 
entered  into,  or  became  a  shareholder  during  the  time  such  contract  or 
engagement  was  unexecuted,  or  unsatisfied,  or  was  a  shareholder  at  the 
time  of  the  judgment,  decree,  or  order  being  obtained ;  but  no  execution 

(a)  ConiM  v.  Lavt^,  2  Jur.  1085  (Q«  B.)    ByJx  ▼.  MwrtU,  12  Ad.  &  B.  58. 
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places  of  abode  of  all  persons  who  shall  either  have  ceased  to  be  shareholders 
of  the  company,  or  have  become  shareholders  otherwise  than  by  trans- 
fer of  shares,  since  the  preceding  half-yearly  return^  or  since  the  complete 
registration  of  the  company ;  and  also  of  the  changes  of  the  names  of  all 
shareholders  whose  names  shall  have  changed  by  marriage,  or  otherwise, 
since  the  last  preceding  half-yearly  return,  or  since  the  complete  registra- 
tion of  the  company.  And  every  director  failing  to  make  the  required  re- 
turns within  the  period  prescribed  by  the  act,  is  subjected  to  a  penalty  not 
exceeding  20/. 

Authentication  of  the  returns  and  registration  thereof. — ^And  it  is 
provided,  (s.  15)  that  when  the  particulars  and  documents  required  by  the 
act  to  be  returned  to  the  registry,  shall  have  been  returned,  the  registrar 
shall  write  thereon  the  day  of  the  receipt  thereof,  and  number  such  docu- 
ments and  returns  according  to  the  order  of  their  receipt,  and  give  an 
acknowledgment  of  the  receipt  of  them  to  the  person  bringing  them,  and 
then  if  they  are  found  conformable  to  the  provisions  and  requirements  of 
the  act,  he  is  to  register  them,  and,  on  demand,  to  grant  tbe  company  a 
certificate  of  provisional  or  complete  registration,  as  the  case  may  require, 
signed  by  him,  and  sealed  with  the  seal  of  his  office ;  which  certificate  is 
to  set  forth  whether  the  company  has  been  constituted  provisionally  or 
completely  ;  and  in  the  absence  of  evidence  to  the  contrary,  any  such  cer- 
tificate, or  a  copy  of  any  such  return,  is  to  be  received  in  evidence,  without 
proof  of  the  signature  or  seal  of  office  affixed.  Until  tbe  company  shall 
have  obtained  a  certificate  of  complete  registration,  the  promoters,  or  their 
solicitor,  are  to  make  (s.  1 6)  such  returns,  and  after  complete  registration, 
the  duty  devolves  upon  the  directors.  The  returns  are  required  to  be 
signed  by  one  or  more  of  the  promoters,  or  by  the  solicitor,  or  by  one  or 
more  of  the  directors,  according  as  they  may  be  made  before  or  after  com- 
plete registration,  and  when  made  after  eomplete  registration,  they  are  to 
be  sealed  with  the  company's  seal.  But  the  committee  of  the  privy  coun- 
cil for  trade  is  empowered  (s.  17)  to  make  different  regulations  for  the 
making  of  such  returns,  or  to  dispense  with  them  altogether,  provided 
their  proceedings  in  the  matter  are  published  in  the  London  Gazette,  and 
are  made  applicable  to  all  companies  within  the  operation  of  the  act. 
*  Inspection  of  the  returns, — ^The  act  provides  (s.  18)  for  the  inspec- 
tion of  the  returns  at  the  registry  office,  by  the  publie,  and  in  the  jHrocure- 
ment  by  every  person,  of  a  certified  copy  or  extract  of  such  returns,  which 
is  to  be  received  in  evidence  in  all  courts  of  law  and  equity,  and  elsewhere, 
without  proof  of  the  signature  thereto,  or  of  the  seal  of  office  affixed 
thereto. 
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Of  the  DISSOLUTION  (/JOINT  STOCK  COMPANIES,  and  the  winding  up  of 
their  a  fairs. — ^The  act  of  7  and  8  Vict.,  o.  Ill,  recites,  that  it  is  expe- 
dient to  extend  the  remedies  of  creditors  against  the  property  of  snch  joint 
stock  companies  as  are  unable  to  meet  their  peoaniary  engagements,  and 
to  facilitate  the  winding  up  of  their  concerns ;  and  provides,  (s.  1,)  that 
if  any  joint  stock  company  then  in  existence,  or  which  may  thereafter  be 
established,  shall  make  a  declaration  of  insolvency,  or  commit  an  act  of 
bankruptcy,  (defined  by  that  statute,)  a  fiat  in  bankruptcy  may  be  issued 
against  the  company,  and  be  prosecuted  in  like  manner  as  against  other 
bankrupts.  But  the  bankruptcy  of  the  company  is  not  (s.  2)  to  be  con- 
strued to  be  the  bankruptcy  of  the  individual  members  thereof.  The  act  then 
specifies  (ss.  4,  5,  6,  7,)  what  acts  and  proceedings  on  the  part  of  the 
company  or  the  directors  shall  amount  to  an  act  of  bankruptcy,  and 
authorizes  (s.  8)  the  assignees  of  the  estate  and  efiects  of  the  company  to 
maintain  actions  and  suits  for  the  recovery  of  debts  due  to  the  company, 
and  for  the  proof  of  claims  against  the  company  under  the  fiat.  No  share- 
holder is  to  be  permitted  (s.  9)  to  set  off  a  claim  or  demand  which  he  has 
against  the  company  in  respect  of  his  share,  or  of  any  dividends  or  profits 
payable  thereon,  against  any  demand  whioh  the  assignees  may  have 
against  him ;  and  no  creditor  is  to  be  deprived  (s.  1 0)  of  his  right  to  issue 
a  fiat  against  the  company,  or  to  prove  debts  under  such  fiat,  by  reason 
of  his  having  commenced  an  action  or  suit  against  any  one  or  more  of  the 
members  or  former  members  of  the  company  individually ;  neither  is  the 
issue  of  a  fiat  by  such  creditor  to  deprive  him  of  his  right  to  proceed 
against  the  individual  members  or  former  members  of  the  company ;  but 
no  execution  in  respect  of  debts  or  demands  proveable  under  the  fiat  is  to 
be  issued  against  the  person  or  property  of  any  member  or  former  member 
of  the  company,  until  after  they  have  been  proved  under  such  fiat ;  nor  is 
any  execution  to  be  issued  after  the  appointment  of  a  receiver,  without 
leave  of  the  Court  of  Chancery. 

The  general  law  and  practice  of  bankruptcy  is  extended  to  fiats  issued 
under  the  act,  except  where  it  is  excluded  by  the  express  provisions  of  the 
statute. 

Provision  is  made  (ss.  11 — 18)  for  the  preparation  and  filing  of  balance 
sheets  and  accounts,  after  adjudication,  for  making  allowauces  out  of  the 
estate  of  the  company  for  the  expenses ;  for  the  surrender  and  examination 
of  parties  charged  with  the  making  out  of  the  accounts,  and  the  prepara- 
tion of  the  balance  sheet ;  for  the  examination  of  witnesses ;  the  produc- 
tion of  books  and  papers ;  and  for  the  delivery  to  the  official  assignee  of 
all  monies  and  securities  for  money  belonging  to  the  company.    The 
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Court  of  GhaDcery  is  authorized  (s.  19)  to  appoint  a  receiver,  and  to 
make  orders  for  the  winding  up  of  the  affairs  of  the  company,  and  for  en- 
forcing contribution  from  the  members  for  the  satisfaction  and  discharge  of 
the  outstanding  debts ;  and  after  such  receiver  has  been  appointed,  no 
execution  is  to  be  issued  (s.  10)  against  any  member  or  former  member 
of  the  company,  by  any  of  the  creditors  thereof,  without  leave  of  the 
court. 

Previous  to  passing  the  last  examination  under  the  fiat,  the  court  is  to 
inquire  into  the  cause  of  the  failure  of  the  company,  (s.  25,)  and  to  send 
a  copy  of  the  balance-sheet,  with  a  certificate  of  their  opinion  as  to  the 
cause  of  failure,  to  the  committee  of  the  privy  council  for  trade.  The 
sovereign  is  then  authorized,  (s.  86,)  upon  the  recommendation  of  the 
said  committee,  by  writing  under  the  great  seal,  or  under  the  privy  seal, 
to  revoke  and  make  void  all  the  powers,  privileges,  and  advantages  granted 
to  the  company,  and  put  an  end  to  its  existence. 
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SECTION  L 

RAILWAY  AND   PARLIAMENTARY  WORKS*   COMPANIES. 

Of  the  forfiiation  and  esiabUshmeni  of  Railway  and  Parliamentary 
Works  Companies. — We  have  already  seen,  that  by  the  fourth  section  of 
the  Joint  Stock  Companies'  Act,  every  company  or  association  for  the 
execution  of  any  work  under  the  authority  of  parliament  must,  before  the 
proposal  for  its  formation  has  been  made  public,  be  provisionally  regis- 
tered by  the  promoters ;  and  that  for  this  purpose  returns  of  the  proposed 
name  and  object  of  the  company,  aud  of  the  names,  occupations,  and 
addresses  of  the  promoters  must  be  made  to  the  registrar,  together  with 
the  other  customary  returns  required  from  all  joint  stock  companies 
coming  within  the  operation  of  the  fourth  section  of  the  statute,  (ante, 
s.  1,  511.)  After  being  provisionally  registered,  the  company  may  pro- 
ceed  to  get  an  act  of  incorporation,  and  the  requisite  powers  for  the  car- 
rying on  of  the  undertaking.  Complete  registration  is  not  usually  sought 
for,  as  no  advantage  occurs  therefrom.  By  the  26th  section  of  the  Joint 
Stock  Companies'  Act,  it  is  provided,  with  regard  to  companies  for 
esLccuting  any  bridge,  road,  cut,  canal,  reservoir,  aqueduct,  water-work, 
navigation,  tunnel,  archway,  railway,  pier,  port,  harbour,  ferry,  or  dock, 
which  cannot  be  carried  into  execution  without  obtaining  the  authority  of 
parliament,  that  on  the  complete  registration  of  any  such  company,  and 
before  such  company  shall  have  obtained  its  act  of  incorporation,  or  other 
act,  whereby  the  authority  of  parliament  shall  be  granted  for  executing 
such  work,  it  shall  not  be  lawful  for  any  such  company,  or  the  directors 
or  officers  thereof,  to  enter  into  contracts  otherwise  than  conditionally 
upon  obtaining  such  act,  or  to  exercise  the  power  to  purchase  and  hold 
lands,  or  to  exercise  the  power  to  receive  instalments  from  shareholders, 
beyond  the  sum  or  per  centage  necessary  to  be  deposited  in  compliance 
with  the  standing  orders  of  either  house  of  parliament,  or  such  other  sum 
as  may  be  requisite  for  obtaining  the  act  of  incorporation,  or  other  act, 
for  granting  the  authority  of  parliament  to  execute  such  work,  or  to  exer- 
cise the  power  of  borrowing  money  or  declaring  dividends.  But  the  com- 
pany may  perform  all  such  acts  as  are  necessary  for  obtaining  an  act  of 
incorporation,  and  the  authority  of  parliament  for  the  execution  of  its 
works ;  and  upon  the  obtaining  and  coming  into  operation  of  such  act  of 
parliament,  all  the  powers  conferred  by  the  Joint  Stock  Companies'  Act, 
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and  all  the  provisioDS  and  regulations  thereof  which  shall  apply  to  such 
company  are  to  cease  and  determine. 

Recovery  of  deposits  in  case  of  the  abandonment  of  the  undertaking.-^ 
We  have  already  seen,  (ante,  518,)  that  if  a  joint  stock  company  is 
formed  for  the  purpose  of  obtaining  the  authority  of  parliament  for  the 
execution  of  a  railway,  or  other  works,  and  the  projectors  abandon  the 
undertaking,  they  are  bound  to  return  the  deposits  to  the  shareholders 
and  subscribers,  in  the  absence  of  an  express  agreement  providing  for  the 
appropriation  of  such  deposits  and  subscriptions  in  liquidation  of  the  pre- 
liminary expenses.  The  original  subscribers  and  shareholders  are  the 
only  parties  (strictly  speaking)  entitled  to  sue  the  projectors  and  managers 
for  the  recovery  of  these  deposits ;  and  if  they  have  sold  their  shares  and 
transferred  their  letters  of  allotment  and  scrip  certificates  to  the  purchasers, 
the  latter  cannot  bring  an  action  for  the  recovery  of  such  deposits  in  their 
own  names,  but  must  sue  the  managers  and  projectors  in  the  names  of 
the  original  subscribers  and  shareholders  from  whom  they  derive  their 
title,  (a) 

Sales  and  transfers  <3f  letters  of  allotment^  and  of  scrip  and  shares  in 
provisionally-registered  railway  and  parliamentary  works  companies^ 
are  not,  as  previously  mentioned,  within  the  26th  section  of  the  Joint 
Stock  Companies'  Act,  and  are  not,  consequently,  prohibited  and  rendered 
illegal  by  that  6tatute.(d)  Letters  of  allotment  and  scrip  certificates  of 
shares  may  consequently  be  bought  and  sold  as  soon  as  the  company  has 
been  provisionally  registered. 

Executory  contracts  for  the  sale  and  purchase  of  shares  and  scrip 
must,  as  we  have  already  seen,  (ante,  626,)  be  stamped  with  a 
common  half-crown  agreement  stamp.  They  are  fulfilled  on  the  part  of 
the  vendor  by  a  tender  of  letters  of  allotment  of  shares,  if  there  are  no 
shares  in  the  market,  and  the  letters  of  allotment  are  commonly  bought 
and  received  as  shares  upon  the  Stock  Exchange.(^) 

A  broker  bought  for  the  plaintiff  certain  scrip  certificates  of  shares  in 
the  Kentish  Ooast  Bailway  Company,  which  had  been  bought  and  sold  in 
the  maiket  as  genuine  scrip^  bat  which  turned  out  to  be  forged,  or  to  have 
been  issued  without  the  authority  of  the  company;  and  die  plaintiff 
brought  his  action  against  his  own  agent,  the  broker,  to  recover  from  the 
latter  the  amount  that  he  had  paid  him  for  the  purchase  of  the  shares ; 
and  it  was  held  that  it  was  a  question  for  a  jury  to  determine,  whether  the 

(a)  Ante,  807,  S42.  OldftOd,  10  Jnr.  (Q.  B.)  543. 

[h)  ro«j«^T.iSmi<A,  15LawJ.,H.8.  (Exch.)  (e)  Mitchdl  v.  Newhall,  15  Law  J.,  n.  8., 

%i;  16  M.  ft  W.  121, 1.  c.    Shaw  ▼.  JfaJ^MMi,  (Bxcfa.,)  282 ;  10  Jmr.  318.     Ttmput  r.  KUner, 

ib.  Ii5,    Lam^tm  y.  Siekman,  and  Laonu  t.  15  Law  J.,  h.  o.  <C.  ?.)  10. 
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plaintiff  wished  to  buy  and  the  defendant  intended  to  sell  him  real  Kentish 
scrip,  or  that  which  was  in  the  market  as  such  ;  (d)  and  if  the  broker,  the 
plaintiff's  own  agent,  had  been  guilty  of  no  fraud  or  negligence  in  the 
execution  of  the  commission  entrusted  to  him,  but  had  bought  what  was 
ordinarily  sold  in  the  market  as  Kentish  Coast  Railway  scrip,  he  would 
not  be  bound  to  refund  the  money  that  he  had  received  in  payment  of 
such  shares,  after  it  had  passed  through  his  hands,  and  been  paid  over 
bondjide  to  the  purchaser.  There  is  therefore  no  warranty  or  undertaking 
on  the  part  of  a  broker  employed  to  buy  shares  or  scrip,  that  the  article 
which  merely  passes  through  his  hands  is  anything  more  than  what  it 
purports  on  the  face  of  it  to  be,  and  what  it  is  generally  understood  to  be 
in  the  market.  In  the  case  of  Kempson  v.  Saunders,  (decided  7  Oeo  4th,) 
when  sales  of  shares  and  scrip  in  projected  joint  stock  companies  were 
viewed  in  a  far  different  light  from  what  they  are  at  present,  it  was  held 
that  a  purchaser  of  scrip  certificates  of  shares  in  a  projected  railway  com- 
pany was  entitled  to  recover  back  the  purchase  money  from  the  vendor,  on 
the  abandonment  of  the  undertaking  by  the  projectors.  "  The  defend- 
ant," (the  vendor,)  observes  Best,  C.  J.,  "  was  not  an  original  sub- 
scriber, but  purchased  the  shares  from  a  broker  who  sold  for  another  at  a 
premium ;  these  shares  were,  in  fact,  not  saleable,  or  articles  of  any  value, 
until  the  company  should  be  formed,  and  receive  the  sanction  of  the  legis- 
lature. The  defendant,  therefore,  in  fact,  sold  mere  pieces  of  parchment 
worth  nothing,  and  obtained  money  from  the  plaintiff  for  a  thing  of  no 
value ;  and  it  is  an  established  rule  of  law,  that  where  money  has  been 
paid  over  by  one  party  to  another  without  a  valuable  consideration,  or  on 
a  consideration  that  fails,  an  action  for  money  had  and  received  will  lie  to 
recover  it  back. — If,"  he  further  observes,  "  the  defendant  bought  of 
another,  he  may  sue  the  seller  to  him,  and  such  seller  the  party  from 
whom  he  purchased,  till  at  last  we  come  to  the  original  projectors, 
and  in  getting  at  them  a  great  service  will  be  done."  {e) 

As  sales  of  letters  of  allotment  and  of  scrip  certificates  of  shares  in 
provisionally  registered  railway  and  parliamentary  works'  companies  are 
now  considered  to  be  perfectly  legal,  it  can  hardly  be  contended  that  a 
purchaser  is  entitled  to  recover  back  the  purchase  money  he  has  paid  if 
there  has  been  no  fraud  or  deceit  on  the  part  of  the  vendor.  He  may  be 
entitled  to  sue  the  projectors  or  promoters  in  the  name  of  the  original 
allottee  for  the  recovery  of  the  deposit  paid  on  the  shares,  but  could  hardly 
bo  permitted,  if  the  sale  was  a  valid  and  legal  sale,  to  resort  to  the  seller 

(<i)  LfMiJ>triy.  Eioth,  15  Law  J.,  v.  8.  Exch.  (e)  Kempw%  v.  Saunden,  12  Moore,  49;  4 

297.  Bing.7.    TfotHnj  y.i^itiU/ry,  2  C.&F.4I0,n. 
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for  the  recovery  of  the  purchase  money  or  any  premiam  he  may  have  paid 
the  latter. 

The  rale  of  caveat  emptor  must  apply  to  sales  and  purchases  of  scrip 
and  shares,  as  well  as  to  other  commodities  bought  and  sold  in  the  public 
market.     (Ante,  223.) 

The  discounting  of  a  bill  of  exchange  or  promissory  note,  which  after- 
wards turns  out  to  be  a  forgery,  (/)  presents  no  analogy  to  the  sale  of 
scrip  in  the  market  There  the  parties  do  not  in  general  intend  to  specu- 
late on  the  value  of  the  bill,  but  the  value  is  assumed  as  a  known  quan- 
tity, subject  to  no  hazard  except  the  insolvency  of  the  parties  whose 
names  appear  upon  the  face  of  it.  But  in  the  case  of  the  sale  of  railway 
scrip,  it  is  notorious  that  the  whole  transaction  is  a  speculation  on  the 
value  of  the  subject  matter  of  the  contract,  which  is  subject  to  a  variety  of 
contingencies.  We  have  before  seen,  in  the  case  of  sales  and  purchases 
of  chattels,  that  the  law  does  not  imply  from  the  mere  seller  of  an  article 
in  its  natural  state,  who  has  no  better  means  of  information  than  the 
purchaser  as  to  its  inherent  condition,  any  warranty  or  undertaking  be- 
yond the  ordinary  promise  that  he  is  not  cognizant  of  any  defect  materi- 
ally lowering  the  marketable  value  of  the  goods ;  and  it  is  apprehended 
that  in  the  case  of  sales  and  purchases  of  letters  of  allotment  and  scrip 
there  is  no  implied  warranty  on  the  part  of  the  vendor  that  the  scheme 
shall  go  on  and  the  capital  be  raised,  or  that  the  public  announcements 
respecting  it  shall  be  fulfilled,  (j) 

An  undertaking  by  a  broker  that  a  third  party  shall  deliver  shares  by  a 
particular  day,  is  not  an  undertaking  to  be  answerable  for  the  act  or  de- 
fault of  another  within  the  Statute  of  Frauds,  and  requiring  consequently 
to  be  authenticated  by  a  note  in  writing  if  the  third  party  has  not  con- 
tracted with  the  plaintiff  for  the  delivery  of  the  shares  so  as  to  be  himself 
responsible  upon  the  contract.  (A) 

Of  the  bankruptcy  and  dissolution  of  provisionally  registered  railway 
companies, — ^The  recent  act  of  9  &  10  Vict.  c.  28,  enables  parties  who 
have  entered  into  subscription  contracts  or  agreements  for  the  forma- 
tion of  a  railway  company  to  dissolve  the  company  through  the 
medium  of  a  resolution  of  a  majority  of  three  fifths  of  the  sub- 
scribers or  shareholders  in  public  meeting  assembled.  The  com- 
mittee of  management  or  the  provisional  directors  may  (s.  2)  call  this 

(/)  JoMi  ▼.  Rydt,  5  Taunt.  488.    Aj  to  the  J.,  v.  s.,  Exch.  297.    Price  t.  NecU,  8  Bur. 

gtamp  on  contract  for  the  sale  of  scrip,  aee  Knight  1865.  8haiB  t.  Holland,  15  H.  &  W.  130.  DoyU 

T.  Bather,  10  Jnr.  929.  t.  MuniM,  10  Jur.  914. 

(g)  Ante,  228,  Lambert  t.  JET^aeA,  15  Law,  (A)  HargreaveiY,  Parsons,  18  H.&  W.561. 
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meetiDg,  or  any  five  shareholders  may  sign  (s.  8)  and  send  a  written 
requisition  to  the  committee  or  the  provisional  directors  for  the  calling 
thereof,  and  if  such  committee  or  directors  do  not  attend  to  the  requisi- 
tion, and  no  meeting  is  holden  for  six  days  after  it  has  been  left  at  the 
company's  registered  place  of  business,  or  has  been  served  personally  on 
a  member  of  the  committee,  any  five  shareholders  may  call  the  meeting. 
After  service  of  this  requisition  the  managers  cannot  enter  into  any  fresh 
contracts  or  engagements,  or  incur  any  fresh  expenditure,  or  issue  fresh 
shares  or  scrip>  until  the  meeting  has  been  holden,  but  must  confine 
themselves  to  the  liquidation  of  the  existing  debts  and  engagements. 
Provision  is  made  for  giving  public  notice  in  the  gazette  of  the  day  and 
hour  of  meeting;  for  the  ascertainment  of  the  parties  who  are  to  be 
entitled  to  be  present  and  to  vote  as  shareholders ;  for  the  form  of  the 
proceedings,  the  adjournment  of  the  meeting,  and  for  the  taking  the 
sense  of  the  shareholders  upon  the  question  of  the  dissolution.  The 
parties  entitled  to  be  present  and  to  vote  as  shareholders  are  the  actufd 
holders  of  scrip  certificates  of  shares,  (s.  12,)  whether  they  are  the  ori- 
ginal allottees  thereof,  or  the  assignees  of  such  allottees,  and  whatever 
may  be  the  title  by  which  they  hold  the  same.  Each  shareholder  is 
entitled  to  one  vote  in  respect  of  every  share  held  by  him,  which  may  be 
given  either  in  person  or  by  proxy,  and  all  shareholders  producing  their 
scrip,  receipts,  or  certificates  of  shares  are  entitled  to  appoint  proxies  ac- 
cording  to  a  form  given  in  the  act.  The  attendance  of  the  shareholders 
at  the  meeting,  and  their  participation  in  the  proceedings,  is  not  in  any- 
wise to  increase  or  alter  their  several  liabilities  either  at  law  or  in  equity. 

In  addition  to  the  question  of  dissolution^  the  meeting  is  to  decide 
whether  such  dissolution  shnll  or  shall  not  be  taken  to  be  an  act  of  bank- 
mpty  for  the  purpose  of  having  the  affairs  of  the  company  wound  up 
under  the  act  passed  for  "  facilitating  the  winding  up  of  the  affairs  of 
joint  stock  companies  unable  to  meet  their  pecuniary  engagements."  If 
the  scripholders  decide  in  favour  of  the  bankruptcy,  the  management  of 
the  company  and  the  winding  up  of  its  affairs  will  be  taken  out  of  the 
hands  of  the  committee  or  directors,  and  regulated  by  the  last-named 
statute.  (Ante,  538,  539.) 

If  the  company  is  not  dissolved  as  an  insolvent  or  bankrupt  company, 
the  affairs  are  to  be  wound  up  according  to  the  rules  applicable  to  the  dis- 
solution of  partnership  undertakings  in  general,  and  as  if  the  undertaking 
had  been  dissolved  by  mutual  consent.  The  dissolution  is  not  to  affect  the 
rights  of  creditors  not  being  shareholders,  nor  the  liabilities  upon  the  ex- 
isting contracts  and  engagements. 
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Three  months  after  the  dissolution,  a  fiat  in  bankruptcy  may  be  issued 
against  the  company  on  the  petition  of  any  creditor  or  any  three  members 
of  the  previous  committee  of  management,  and  the  company  be  brought 
within  the  provisions  of  7  &  8  Vict  c.  111. 

Provision  is  made  (s.  31)  for  contribution  as  between  the  members  of 
the  committee  of  management  in  respect  of  judgments  recovered  against 
any  one  of  them  in  respect  of  the  debts  of  the  company  or  the  committee. 
Also  for  the  taxation  of  the  bills  of  attorneys  and  solicitors  who  may  have 
been  employed  by  the  company  in  any  capacity  whatever.  If  the  meeting 
does  not  decide  in  favour  of  a  dissolution,  no  new  meeting  can  be  called 
to  reconsider  the  question,  or  to  determine  any  matter  having  reference  to 
a  dissolution,  until  after  the  expiration  of  six  months  from  the  day  on 
which  the  question  was  resolved  in  the  negative. 

INCORPOBATED   RAILWAY  and  PARLIAMENTARY  WORKS*   COMPANIES. 

Of  the  effect  of  incorporation  by  act  of  parliament. — By  the  25th  sec- 
tion of  the  Joint  Stock  Companies'  Act,  it  is  enacted,  that  as  soon  as  any 
railway  or  parliamentary  works'  company  shall  have  obtained  its  act  of 
incorporation  or  other  act  authorizing  it  to  execute  its  works,  or  at  the 
time  of  the  coming  into  operation  of  such  act,  according  as  it  may  thereby 
be  appointed,  all  the  powers  which  any  such  company  shall  obtain  by 
virtue  of  the  Joint  Stock  Companies'  Act,  and  all  provisions  and  regula- 
tions applying  to  that  act  shall  cease  and  determine,  except  so  far  as 
shall  be  provided  by  such  act  of  incorporation  or  other  act  as  aforesaid. 

For  the  purpose  of  insuring  uniformity  in  the  various  acts  of  parliament 
incorporating  joint  stock  companies,  certain  general  clauses  and  provisions 
have  been  framed  by  the  Companies*  Clauses  Consolidation  Act,  (8  &  9  Vict. 
0.  16,)  which  are  to  apply  to  all  joint  stock  companies  incorporated  subse- 
quently to  the  passing  of  that  statute,  unless  they  are  excluded  by  the 
express  terms  of  the  special  act.  These  general  clauses  and  regulations 
provide  for  the  distribution  of  the  capital  of  the  company  into  shares  num- 
bered in  arithmetical  progression  (s.  6),  for  the  transmissibility  of  such 
shares  as  personal  estate  (s.  7),  and  (s.  9)  for  the  registration  of  all  the 
shareholders,  together  with  ihe  number  of  shares  held  by  them,  in  a  book 
to  be  called  the  register  of  shareholders,  and  for  the  registration  of  their 
addresses  and  places  of  residence  in  another  book,  called  "  the  shareholders' 
address  book  ;"  also  for  the  issue  of  certificates  of  proprietorship  of  shnres 
to  the  shareholders  under  the  common  seal  of  the  company  (s.  11),  for  the 
admission  in  evidence  of  such  certificates  (s.  12),  and  for  the  renewal  of 
them  when  destroyed  (s.  12). 
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Of  the  registration  of  the  subscribers  and  shareholders  under  the  act 
of  incorporation, — ^As  soon  as  the  act  of  incorporation  has  been  obtained, 
a  notice  is  usually  issued  by  the  directors  and  managers  requiring  all  per- 
sons holding  scrip  certificates  in  the  company  to  transmit  them  to  the 
secretary,  with  their  names,  professions,  and  residences,  in  order  that  they 
may  be  registered  as  shareholders.  The  directors  are  not  bound  to  register 
as  shareholders  any  other  parties  than  those  to  whom  the  certificates  of 
shares  were  originally  granted,  and  whose  names  appear  upon  the  face  of 
the  certificates  as  the  holders  of  the  shares ;  bat  it  has  become  the  practice 
to  register  the  actual  holders  or  assignees  of  the  scrip  certificates  and  sub- 
stitute them  in  the  place  and  stead  of  the  original  subscribers ;  and  the 
directors  have,  under  the  generality  of  railway  acts,  a  right  to  accept  and 
register  such  scrip-holders  as  proprietors  and  shareholders  in  the  com- 
pany. (0 

Extinguishment  of  the  liability  of  the  original  subscribers. — Substitu- 
tion of  new  shareholders  in  the  place  of  such  original  subscribers. — ^The 
original  subscribers  who  have  executed  the  ordinary  subscription  contract 
under  seal,  and  have  covenanted  to  subscribe  a  certain  sum  of  money  to- 
wards the  carrying  out  of  the  undertaking,  can  only  be  released  from  their 
liability  upon  the  covenant  by  the  execution  of  a  deed  creating  a  new 
liability  to  the  company  in  respect  of  such  subscription  on  the  part  of  some 
third  party  inconsistent  with  the  continuance  of  the  original  liability,  or  by 
the  substitution  in  the  mode  authorized  and  established  by  the  act  of  incorpo- 
ration of  the  liability  of  a  new  shareholder  and  subscriber  in  the  place  of  that 
of  the  original  subscriber  and  covenantee.  If  the  holder  of  a  scrip  certificate 
of  shares,  being  the  assignee  of  the  original  subscriber,  is  registered  as  a  share- 
holder, and  the  liability  imposed  by  the  act  of  incorporation  upon  aU  share- 
holders to  pay  up  their  calls  and  their  several  proportions  of  the  subscription 
due  in  respect  of  shares,  attaches  upon  the  party  so  registered,  so  that  he  is 
thenceforth  liable  to  be  sued  by  the  company  for  such  subscriptions  and 
calls,  there  is  a  substitution  by  consent  of  the  company,  and  by  the  autho- 
rity of  parliament,  of  the  liability  of  such  new  shareholder  in  the  place  and 
stead  of  the  original  subscriber,  which  will  operate  as  an  extinguishment  of 
the  liability  of  the  latter  (ante,  812 — 317):  but  if  the  register  of  such  as- 
signee of  the  original  subscriber  is  not  warranted  or  authorized  by  the 
terms  of  the  subscription  contract  and  the  act  of  incorporation,  and  he  does 
not  legally  become  a  shareholder  under  the  act,  although  his  name  appears 

(t)  Lond.  Grand  June,  Rati.  Co,  v.  Freeman,  2  Rail.  Cns.,  503 ;  2  M.  &  Gr.  606. 
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upon  the  registry,  there  is  no  substitution  of  the  one  for  the  other,  and 
no  extinguishment  of  the  liability  of  the  original  subscriber  upon  his 
covenant. 

Transfer  of  shares  and  stock  after  incorporation. — The  Companies' 
Clauses  Consolidation  Act  provides  (subject  to  the  regulations  that  may  be 
contained  in  the  special  act  of  incorporation)  for  the  transfer  of  shares  by 
deed  duly  stamped,  setting  forth  the  consideration  for  the  transfer  accord- 
ing to  a  form  given  in  the  schedule  of  the  act ;  for  the  registry  of  such 
transfers  in  a  book  to  be  called  the  register  of  transfers ;  for  the  payment 
of  calls  and  subscriptions  due  in  respect  of  such  shares  (ss.  14 — 28);  and 
for  the  forfeiture  of  die  shares  in  case  of  the  nonpayment  of  calls  (ss.  29, 
35)  in  terms  similar  to  those  of  the  Joint  Stock  Companies'  Act.  Provision 
is  also  made  (ss.  54,  56)  for  the  consolidation  of  the  shares  into  stock 
for  the  transfer  and  registry  of  such  stock,  and  the  payment  of  the  dividends 
that  may  accrue  thereon. 

Transmission  of  shares  by  marriage,  death,  bankruptcy,  dtc. — ^When 
the  interest  in  any  share  has  passed  by  death  or  marriage,  or  bankruptcy 
or  insolvency,  such  transmission  must  (s.  19)  be  authenticated  by  a  decla- 
ration of  the  circumstances,  signed  by  some  credible  person  before  a  justice 
of  the  peace,  or  a  master  extraordinary  in  chancery,  and  be  left  with  the 
secretary,  who  is  then  to  register  the  party  entitled  under  such  transmission 
in  the  registry  of  shareholders.  If  the  transmission  results  from  the  mar- 
riage of  a  female  shareholder,  the  written  declaration  is  to  contain  (s.  19) 
a  copy  of  the  register  of  the  marriage,  or  the  particulars  of  the  celebration 
thereof,  and  assert  the  identity  of  the  wife  with  the  holder  of  the  share,  and 
if  it  results  from  death,  the  probate  of  the  will  of  the  deceased  shareholder, 
if  any  exists,  and  if  not,  the  letters  of  administration,  or  an  official  extract 
therefrom,  are  to  be  produced  to  the  secretary,  together  with  the  declara- 
tion at  the  time  the  transfer  is  required  to  be  made. 

The  company  is  not  to  be  bound  (s.  20)  to  see  to  the  execution  of  any 
trust  to  which  the  shares  maybe  subject,  and  when  a  share  stands  in  the 
names  of  several  parties,  the  receipt  of  any  one  of  such  parties  is  to  be 
a  sufficient  discharge  to  the  company  for  money  due  in  respect  of  such 
share. 

Provision  is  made  in  the  Companies^  Clauses  Consolidation  Act  for  the 
regulation  of  the  meetings  of  the  shareholders,  and  of  the  business  to  be 
transacted  at  such  meetings,  for  the  manner  of  voting  and  the  appointment 
of  proxies  (ss.  66 — 80),  for  the  appointment,  qualification,  and  rota- 
tion of  directors  (ss.  81 — 88),  and  for  the  supply  of  occasional  vacancies 
in  the  body  of  directors. 
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Of  the  LIABILITY  ex  contractu  of  the  directors  and  shareholders  after 

INCORPORATION. 

Liability  of  the  directors. -^^  the  Companies'  Glauses  Consolidation  Act, 
it  is  enacted  (s.  100)  that  no  director,  by  being  party  to  any  contract  or 
other  instrument  on  behalf  of  tlie  company,  or  otherwise  lawfully  executing 
any  of  the  powers  given  to  the  directors,  shall  be  liable  to  be  sued  by  any 
person  whomsoever ;  and  the  bodies,  or  goods,  or  lands  of  the  directors 
shall  not  be  liable  to  be  taken  in  execution  by  reason  of  any  contract 
signed  or  executed  by  them  in  the  execution  of  any  of  their  powers  as 
directors  ;  and  such  directors,  their  heirs,  executors,  &c.,  are  to  be  indem- 
nified out  of  the  capital  of  the  company  for  all  payments  made  or  liability 
incurred  in  respect  of  any  acts  done  by  them,  and  for  all  losses,  costs,  and 
damages,  which  they  may  incur  in  the  execution  of  the  powers  granted  to 
them  ;  and  the  directors  for  the  time  being  may  apply  the  existing  funds 
and  capital  of  the  company  for  the  purposes  of  such  indemnity,  and  may, 
if  necessary  for  that  purpose,  make  calls  of  the  capital  remaining  unpaid. 

This  section  of  the  statute,  which  is  affirmatory  only  of  the  ordinary 
doctrines  and  principles  of  the  law  of  principal  and  agent,  protects  the  direc- 
tors from  liability  so  long  only  as  they  act  within  the  scope  of  their 
power  and  authority  as  directors,  and  bind  the  company  by  their  contracts. 
If  they  do  not  strictly  pursue  the  powers  given  them,  and  fail  to  bind 
the  company,  they  are  then  individually  responsible  for  the  fulfilment  of  the 
engagements  they  have  entered  into.  (Ante,  384,  385.)  They  are  respon- 
sible also  for  gross  negligence  and  misconduct  in  the  administration  of  the 
corporate  funds,  and  the  management  of  the  business  intrusted  to  them, 
and  cannot  shelter  themselves  from  the  ordinary  consequences  resulting 
from  breaches  of  trust  and  neglect  of  duty  under  the  protecting  clause  of 
the  act  of  parliament.  They  cannot  be  said  to  be  lawfully  executing  the 
act  when  they  are  misbehaving  themselves.(^) 

Of  the  liability  for  calls. — The  word  shareholder  in  all  provisions 
contained  in  special  acts  of  parliament  is  (s.  21 )  to  extend  to  and  include 
the  personal  representatives  of  such  shareholder,  and  the  company  is  to  be 
at  liberty  (s.  22)  from  time  to  time  to  make  calls  upon  the  shareholders, 
provided  twenty-one  days'  notice  be  given  of  such  calls ;  and  if  any  share- 
holder do  not  pay  the  amount  of  a  call  to  which  he  is  liable,  he  is  (s.  23) 
to  pay  interest  in  respect  thereof.  The  company  is  empowered  to  sue  in 
respect  of  such  calls,  and  provision  is  made  (s.  26)  for  the  form  of  the 

(it)  Fost,  chs.  24,  25,  28 ,   1  Y.  &  C.  326  \  4  Ruu.  562 ;  4  Sim.  420 ;  2  Atk.  400. 
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declaration  in  such  action,  and  for  the  amount  and  nature  of  the  evidence 
to  be  given  at  the  trial. 

The  production  and  register  of  the  shareholders  is  to  be  jmm^/a^t^ 
evidence  of  the  defendant  being  a  shareholder,  and  of  the  number  and 
amount  of  his  shares. 

By  the  J  5th  section  it  is  enacted,  that  when  a  deed  of  transfer  has  been 
executed,  it  shall  be  delivered  to  the  secretary  and  kept  by  him ;  and  the 
secretary  shall  enter  a  memorial  thereof  in  the  register  of  transfers,  and 
endorse  such  entry  on  the  transfer  deed,  and,  on  demand,  either  deliver  a 
new  certificate  to  the  purchaser,  or  make  and  sign  an  indorsement  of  the 
transfer  on  the  back  of  the  old  certificate^  which  indorsement  is  to  have 
the  same  effect  as  a  new  certificate,  and  until  the  deed  of  transfer  has  been 
so  delivered  to  the  secretary,  the  vendor  of  the  share  is  to  continue  liable 
for  calls  made  on  the  share.  And  no  Shareholder  is  to  be  entitled  (s.  16) 
to  transfer  his  share  after  any  call  has  been  made  in  respect  thereof,  until 
he  shall  have  paid  all  calls  for  the  time  being,  due  on  every  share  held 
by  him. 

The  general  scope  of  the  railway  acts  is  to  treat  the  shareholder  who 
takes  by  transfer,  as  identified  with  his  share,  and  as  having  nothing  to  do 
with  the  company  either  with  respect  to  rights  or  liabilities  before  he  be- 
comes or  after  he  ceases  to  be  a  shareholder,  the  express  provisions  of  the 
acts  giving  remedies  by  action,  by  forfeiture,  and  by  withholding  dividends 
against  those  who  hold  the  shares  at  the  time  the  call  is  payable,  and  the 
absence  of  express  provisions  continuing  the  liability  of  a  shareholder,  of 
whose  transfer  a  memorial  is  entered,  show  that  the  acts  do  not  consider 
the  debt  as  arising  till  the  day  appointed  for  payment.  "  The  duty  of 
a  shareholder  who  takes  by  transfer  to  pay  a  call,  is  the  creature  of  the 
act :  the  act  requires  the  payment  to  be  made  at  the  time  appointed  by  the 
directors ;  at  that  time^  and  not  before,  the  duty  arises,  and  it  is  a 
duty  which  by  the  terms  of  the  act  is  cast  on  the  owner  for  the  time 

being."(0 

The  shares  are  made  subject  to  forfeiture  in  case  of  the  non-payment 
of  calls^  and  may  be  sold  by  the  company,     (ss.  29 — 35.) 

Mandamus  to  make  calh. — ^The  Court  of  Queen's  Bench  will,  under 
certain  circumstances,  issue  a  mandamus  to  an  incorporated  company, 
directing  them  to  make  calls  on  the  shareholders.  In  the  case  of  the 
Queen  v.  the  Victoria  Park  Company ^  Lord  Denman  observed,  in  deliver* 

(0    Tindal,   C.  J.,  Aylafmry  RaiL   Co.  ▼.       4  M.  &  Or.  651 ;  2  M.  &  Or.  606 ;    2  Rail.  cas. 
Mimnt,  5  Sc.  N.  R.  147 ;    2  BoU.  cas.  679 ;  8      504,  869, 872. 
8c.  N.  R.  586,8.  c.  ia  error ;  2  Dowl.  n.  b.  148; 
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log  the  judgment  of  the  oourt^  that  if  a  corporation  had  a  power  of  creat- 
ing a  futare  corporate  property^  from  time  to  time,  out  of  the  private  as- 
sets of  its  individual  memhers,  and  contracts  were  made  with  the  hody  cor- 
porate  on  the  faith  that  an  honest  exercise  would  be  made  of  such  power 
when  necessary,  and  it  were  clearly  established  that  the  members  were 
evading  the  payment  of  their  debts,  and  the  due  satisfaction  of  judgments 
recovered  against  them,  on  the  ground  that  they  had  no  corporate  assets 
actually  in  possession,  the  Court  of  Queen^s  Bench  would  not  perhaps  go 
beyond  the  principle  which  regulates  its  extraordinary  interposition  by 
mandamus,  if  it  compelled  them  to  exercise  the  power  of  making  calls 
with  which  the  legislature  had  trusted  them,  and  so  put  themselves  in  the 
possession  of  funds  to  answer  the  demands  of  their  creditors,  (m)  As  the 
latter  have,  however,  by  all  the  more  recent  acts  of  incorporation,  power  to 
proceed  against  shareholders  who  have  not  paid  up  their  calls,  in  case 
the  property  of  the  company  is  insufficient  to  meet  their  demands, 
(post  551,)  the  proceeding  by  mandamus  will  generally  be  found  to  be 
unnecessary. 

Of  the  power  of  the  direciors  and  committees  of  the  directors  to 
bind  the  Company. — ^The  directors  are  autliorized  to  appoint  a  select 
number  of  their  body,  as  a  committee,  to  do  any  acts  relating  to  the  affairs 
of  the  company,  which  the  directors  themselves  could  do ;  and  the  direc- 
tors and  committees  have  a  general  power  of  meeting  and  adjourning 
for  the  transaction  of  business.  The  prescribed  quorum  must  be  present 
at  every  meeting ;  a  chairman  must  be  appointed,  and  all  questions  deter- 
mined by  a  majority  of  votes;  and  in  case  of  an  equal  division  of 
votes,  the  chairman  is  to  have  the  casting  vote.     (ss.  92 — 96  ) 

These  committees  and  the  directors  are  clothed  with  a  general  power  of 
binding  the  company  both  by  deed  under  the  common  seal,  and  by  simple 
contract,  without  the  use  of  the  common  seal.  Any  powers  which  may  be 
granted  to  the  committee  to  make  contracts,  and  the  power  of  the  directors 
to  make  contracts  on  behalf  of  the  company,  may  be  lawfully  exercised  as 
follows : — ^With  respect  to  any  contract  which  if  made  between  private 
persons  would  be  by  law  required  to  be  in  writing  and  under  seal,  the  com- 
mittee or  the  directors  may  make  such  contract  on  behalf  of  the  company, 
in  writing  and  under  the  common  seal  of  the  company,  and  in  the  same 
manner  may  vary  and  discharge  the  same.  With  respect  to  any  contract 
which,  if  made  between  private  persons,  would  be  by  law  required  to  be 
in  writing,  and  signed  by  the  parties  to  be  charged  therewith,  the  com- 

(m)  The  Quetii  v.  Victoria.  Pari  Compantf,  1  Ad.  ^  B.  n.  s.  292. 
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mittee,  or  the  directors,  may  make  such  contract  on  behalf  of  the  com- 
pany, in  writing,  signed  by  such  committee,  or  any  two  of  them,  or  any 
two  of  the  directors,  and  in  the  same  manner  may  vary  and  discharge  the 
same  ;  and  with  respect  to  any  contract,  which,  if  made  between  private 
persons,  would  by  law  be  valid,  although  made  by  parol  only,  and  not  re- 
duced into  writing,  the  committee  or  the  directors  may  make  such  contract 
on  behalf  of  the  company,  by  parol  only,  without  writing,  and  in  the  same 
manner  may  vary  and  discharge  the  same.  (s.  97.)  And  all  contracts  made 
according  to  the  provisions  of  the  statute  in  that  behalf  are  to  be  binding 
upon  the  company,  and  their  successors,  and  all  the  parties  thereto, 
their  heirs,  executors,  &g.,  as  the  case  may  be,  and  on  any  de&ult  in 
the  execution  of  any  such  contract,  either  by  the  company  or  any  other 
party  thereto,  such  actions  and  suits  may  be  brought  either  by  or  against 
the  company  as  might  be  brought  had  the  same  contracts  been  made  be- 
tween private  persons  only,  (s  97.) 

All  acts  also  done  by  any  meeting  of  the  directors,  or  by  any  person 
acting  as  director,  are  to  be  valid,  notwithstanding  that  it  may  afterwards 
be  discovered  that  there  was  some  defect  in  his  or  their  appointment,  or 
qualification. 

Execution  against  the  shareholders. — By  the  36th  section  it  is 
enacted,  that  if  any  execution  either  at  law  or  in  equity,  shall  have  been 
issued  against  the  property  or  efiects  of  the  company,  and  there  cannot  be 
found  sufficient  property  of  the  company  whereon  to  levy  such  execution, 
then  such  execution  may  be  issued  against  any  of  the  shareholders  to  the 
extent  of  their  shares  respectively  in  the  capital  of  the  company  not  paid 
up;  but  it  is  provided  that  no  such  execution  shall  be  issued  against 
any  shareholder  except  upon  an  order  of  the  court  in  which  the  action, 
suit,  or  other  proceeding  shall  have  been  brought  or  instituted,  made 
upon  motion  in  open  court,  after  sufficient  notice  in  writing  to  the  per- 
sons sought  to  be  charged ;  and  upon  such  motion  the  court  may  order 
execution  to  issue  accordingly,  and  for  the  purpose  of  ascertaining  the 
names  of  the  shareholders,  and  the  amount  of  capital  remaining  to  be  paid 
up  upon  their  respective  shares,  any  person  entitled  to  any  such  execu- 
tion is  to  be  at  liberty  to  inspect,  at  all  reasonable  times,  the  register  of 
shareholders  without  fee.  And  it  is  provided  (s.  87)  that  if  by  means  of 
any  such  execution  any  shareholder  shall  have  paid  any  sum  of  money 
beyond  the  amount  then  due  from  him  in  respect  of  calls,  he  shall  forth- 
with be  reimbursed  such  additional  sum  by  the  directors  out  of  the  funds 
of  the  company. 
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SECTION  II. 

CORPORATIONS   AT   COMMON   LAW. 

Incorporation  at  common  law, — The  sovereign,  by  virtue  of  his  or  her 
prerogative>  exercises  the  power  of  creating  that  peculiar  species  of  entity 
called  a  corporation,  which  may  be  either  sole  or  aggregate,  ecclesiastical 
or  lay,  and  is  called  into  existence  through  the  medium  of  a  charter  of  in- 
corporation, which  gives  it  a  name,  and  sometimes  prescribes  the  terms 
and  conditions  of  its  existence*  "  The  name  is,  as  it  were,  the  very  being 
of  the  constitution,  for  though  it  is  the  will  of  the  king  that  erects  tliem, 
yet  the  name  is  the  knot  of  their  combination,  without  which  they  cannot 
perform  their  corporate  acts,  for  it  is  no  body  to  plead  and  be  impleaded, 
to  take  and  give  until  it  hath  gotten  a  name."  (a) 

Corporations  aggregate, -^TiYiQ  effect  of  a  general  and  unqualified  incor- 
poration of  two  or  more  persons,  at  common  law,  is  to  create  an  aggregate 
body  politic,  or  legal  entity,  with  rights  and  liabilities  completely  separate 
and  distinct  firom  the  individual  existence,  rights,  and  liabilities  of  its 
members,  {b)  This  legal  entity  is,  as  it  has  been  sagely  remarked,  with- 
out soul  or  conscience,  and  without  any  visible  or  outward  form,  and  can- 
not, therefore,  be  either  excommunicated,  or  outlawed,  or  arrested.  It 
could  only  in  former  times  be  compelled  to  answer  in  an  action  at  law  by 
a  distringas  against  its  goods  and  chattels,  and  could  only  appear  by 
attorney,  made  under  its  common  seal,  and  if  it  had  neither  lands  nor 
goods  there  was  no  way  of  bringing  the  corporate  body  either  into  a  court 
of  law  or  a  court  of  equity.  Its  debts  are,  at  common  law,  its  own 
debts,  and  not  the  debts  of  the  individual  members  thereof,  and  the  latter, 
consequently,  are  not  answerable  either  in  their  persons  or  property  for  the 
corporate  debts,  and  if  there  are  no  corporate  effects  whereon  to  levy 
judgments  and  executions  obtained  against  the  body  corporate,  the  credi- 
tors must  go  unpaid,  (c)  Amongst  the  powers  and  privileges  possessed  by 
the  body  corporate  from  the  mere  act  of  incorporation,  and  without  any 
special  provision  or  stipulation  in  the  charter,  is  the  power  of  making  bye 
laws  for  the  government  of  the  body  politic,  subject  to  the  laws  of  the 
realm  and  subordinate  thereto,  and  the  power  (in  the  case   of  ancient 

(a)  Biic.  Abr.  (C<  rporations.)    (C.      .)  {c)  Bro.  Abr.  fol  183—186,  fol.  265,  pL  82. 

'h)     Bro.  Abr.  Bnc.    Abr.    (Coup  iiATiOMb.)       £dmuH,<U  v.  Brovn,  1  Lev.  237. 
Cooch  V.  Ouodnum,  2  Ad.  &  E.  if.  s.  580. 
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corporations)  of  electing  its  own  members  at  corporate  meetings, '  and 
appointing  its  own  officers ;  of  suing  and  being  sued  in  the  corporate 
name;  of  holding  and  enjoying  property  in  such  name;  of  purchasing  and 
parting  with  its  possessions,  and  of  acting  and  speaking  through  a  com- 
mon seal,  which  is  said  to  be  "  its  hand  and  mouth-piece/' 

Liahiliiy  ex  contractu  of  the  body  corporate. — ^The  general  rule  is 
that  all  contracts  to  be  binding  upon  the  body  corporate  at  common 
law,  must  be  made  in  writing  in  the  corporate  name,  and  authenticated 
under  the  common  seal.  If  the  contract  is  made  in  the  name  of  the 
head  of  the  corporation,  or  in  the  names  of  the  individual  members 
thereof,  the  corporate  body  will  not  be  bound  by  the  contract  although  the 
common  seal  has  been  affixed  to  it.  "  If  an  abbot  and  all  his  monks,  by 
their  proper  names,  and  not  by  the  name  of  their  incorporation,  make  an 
obligation  under  their  common  seal,  this  shall  not  bind  their  successors, 
and  the  law  is  the  same  with  respect  to  a  mayor  and  commonalty.'*  {d) 

The  affixing  of  the  common  seal  to  the  resolutions  and  contracts  of  the 
corporation,  must  be  the  act  of  a  majority  of  those  who  were  present  at  a 
regular  corporate  meeting.  Where  no  special  provision  is  made  by  the 
charter  concerning  the  performance  of  corporate  acts,  the  whole  are  bound 
by  the  acts  of  such  majority,  whether  the  number  present  at  the  meeting 
was  a  majority  of  the  whole  body  or  not.  "  Wherever  a  certain  number 
are  incorporated,  a  major  part  of  them  may  do  any  corporate  act; 
so  if  all  be  summoned,  and  part. appear,  a  major  part  of  them  that  appear 
may  do  a  corporate  act  though  nothing  be  mentioned  in  the  charter  of  the 
major  part.*  This  is  the  common  construction  of  charters."  {e)  The  busi- 
ness of  the  corporation  is  generally  transacted  on  ''  charter  days,"  or  at 
specific  times,  well  known  to  all  the  members  of  the  corporation,  and  when 
that  is  the  case,  no  notice  or  summons^  of  the  intended  meeting  need  be 
given  to  the  particular  members.  But  when  corporate  meetings  are  held 
out  of  the  ordinary  course,  or  if  business  of  an  unusual  or  extraordinary 
character  is  intended  to  be  transacted  at  such  meetings,  notice  should  be 
given  to  the  difTerent  members  of  the  corporation,  in  order  that  they  may 
have  an  opportunity  of  being  present. 

Infancy  in  the  mayor,  bailiff,  or  other  head  of  a  corporation,  or  any  in- 
capacity to  contract  on  the  part  of  individual  members  thereof,  does  not 
in  any  way  affect  the  liability  of  the  corporation  in  respect  of  corporate 
acts.  (/) 

{d)   Bro.  Abr.  Corpo&atioms,   pi.  81.    15      2Atk.  213. 
B.4.  1.  (/)  Bro.  Abr.    Cotpor.    68,  1    Kyd.    812. 

(<)  Ld.  Hardwkke,  Allorney  Oeneral  v.  /)ay,      Rex  v  CarUr,  1  Cowp.  225. 
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An  act  done  by  the  members  of  a  municipal  corporation  in  the  absence 
of  the  head,  does  not  bind  them.  Thus  if  a  bond  be  given  by  the  com- 
monalty in  the  absence  of  the  mayor,  the  body  corporate  is  not  bound. 
But  if  a  mayor  de  facto,  together  with  such  other  members  of  the  corpora- 
tion as  are  empowered  to  bind  the  whole  by  their  act,  put  the  common  seal 
to  an  obligation,  this  shall  bind  the  corporation,  though  he  be  not  dejure 
mayor;  for  being  in  fact  appointed  to  the  office,  and  permitted  to  act  in  it 
by  the  corporation  who  might  have  removed  him,  all  judicial  and  minis- 
terial acts  done  by  him  are  valid.  (^) 

If  the  common  seal  has  not  been  affixed  to  the  contract,  the  general  mle 
is  that  the  contract  is  not  the  contract  of  the  corporation.  (A)  But  this 
rule  has  been  subjected  to  numerous  exceptions,  and  has  been  almost 
superseded  in  practice,  as  we  have  already  seen,  (ante,  291,  292,)  in  the 
case  of  trading  corporations,  the  end  and  object  of  whose  existence  could 
never  be  accomplished  if  every  corporate  act  was  required  to  be  authenti- 
cated under  the  common  seal.  It  has  been  held  that  a  corporation  can 
make  a  promise  as  weU  as  a  private  individual  in  respect  of  the  proper  and 
legitimate  business  of  the  corporate  body,  and  may  be  sued  thereon  in 
cummpnt.  It  is  responsible  for  the  price  of  goods  ordered  and  received 
in  the  exercise  of  its  trade,(.)  for  the  wages  of  servants  necessarily  em- 
ployed  in  the  discharge  of  its  functions,  and  for  the  payment  of  bills  and 
notes,  drawn  or  made  in  the  corporate  name,  when  the  drawing  or  making 
of  such  securities  is  necessary  for  the  attainment  of  the  objects  and  the 
exercise  of  the  trade  and  calling,  for  which  the  corporation  was  established 
(Ante,  292). 

A  municipal  oorporaUon,  also,  may  transact  trifling  matters  of  business 
and  enter  into  such  ordinary  contracts  as  are  of  constant  recurrence,  and 
the  making  of  which  form  part  of  their  customary  and  usual  functions 
without  the  employment  of  their  common  seal.  They  may  hire  the  ordi- 
nary servants  of  the  corporation,  such  as  a  butler,  cook,  bailiff,  &c  and 
may  contract  for  the  purchase  of  trifling  articles  for  their  use  without  deed 
The  general  rule  of  law  is,  that  a  corporaUon  contracte  under  its  common 
seal :  as  a  general  rule,  it  is  only  in  that  way  that  a  corporation  can  express 
Its  will,  or  do  any  act  That  general  rule  has,  however,  from  the  earliest 
traceable  penods.  been  subject  to  exceptions,  the  decisions  as  to  which  far- 
nish  the  principle  on  which  they  have  been  established,  and  are  instances 

(ff)  Bro.  Abr.  CoBPORitioHB,  pi  63.  M  Awrfi/v  /.—  «      /r     ».j»-._ 
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illnstrating  its  applicatioii,  but  are  not  to  be  taken  as  so  prescribing  in 
terms  the  exact  limit,  that  a  merely  circumstantial  difference  is  to  exclude 
from  the  exception.  This  principle  appears  to  be,  convenience  amounting 
almost  to  necessity.  Wherever  to  hold  the  rule  applicable  would  occasion 
very  great  inconvenience,  or  tend  to  defeat  the  very  object  for  which  the 
corporation  was  created,  the  exception  has  prevailed ;  hence  <he  retainer 
by  parol  of  an  inferior  servant,  the  doing  of  acts  very  frequently  recurring, 
or  too  insignificant  to  be  worth  the  trouble  of  affixing  the  common  seal, 
are  established  exceptions :  on  the  same  principle  stands  the  power  of  ac- 
cepting bills  of  exchange,  and  issuing  promissory  notes,  by  companies  in- 
corporated for  the  purposes  of  trade,  with  the  rights  and  liabilities  conse- 
quent thereon."(ft) 

"  If  the  head  of  a  corporation,  by  the  intervention  of  a  servant,  buys 
certain  things  for  the  use  of  a  corporation,  which  are  actually  applied  to 
their  use,  they  are  bound  by  this  contract,  and  an  action  may  be  main- 
tained against  them  after  the  change  of  the  head,  in  whose  time  the  pur- 
chase was  made.  So,  if  the  regular  servant  of  the  corporation  make  a 
purchase,  and  apply  it  to  the  use  of  the  corporation,  it  would  seem  that 
the  corporation  are  bound :  but  in  both  these  cases,  the  plaintiff  must  aver 
in  his  declaration  that  the  things  purchased  came  to  the  use  of  the  corpora- 
tion.'*(/)  The  head  of  a  municipal  corporation  gave  an  oral  order  for  weights 
and  measures,  which  were  sent  to  him,  and  were  afterwards  examined  in  the 
jury-room  at  the  Town-hall,  at  a  full  meeting  of  the  corporation,  and  ap- 
proved, accepted,  and  used  by  the  corporate  body,  and  it  was  held,  that  this 
was  a  recognition  of  the  contract  entered  into  by  the  mayor,  and  that  the 
corporation  was  responsible  for  the  price  of  the  goods  so  ordered.(iii) 

If  a  municipal  corporation  has  wrongfully  got  possession  of  the  money 
of  a  stranger,  or  the  money  of  one  of  its  own  members,  the  law  raises  an 
implied  promise  from  the  corporate  body  to  refund  the  amount,  just  the 
same  as  in  the  ordinary  case  of  the  receipt  of  money  by  a  private  indivi- 
dual, which  the  latter  has  no  right  in  conscience  or  equity  to  retain.  "  If 
the  corporation  have  helped  themselves  to  another  man's  money,  it  would 
be  absurd  to  say  that  they  must  bind  themselves  under  seal  to  return 
itXn) 

But  in  all  matters  of  consequence  and  importance,  and  in  respect  of  acts 

(k)  Ld.  DeDiDan,  C.  J.,  6  Ad.  &  B.  846 ;  {m)  Dt  Gfrave  t.  Mayor,  Ac.,  of  MonfMuA, 

Bolfe,  B.  6  M.  &  W.  822.  4  C.  &  P.  111. 

(/)  1  Kyd.  813,  S14,  citing  the  caie  of  the  {%)  Ld.  Denman,  C.  J.,  ffall  t.  Mayor,  <^., 

col/eae  at  Cambridge ;  Longo  Quinto,  (5  Ed.  4,)  qfStcamea,  5  Ad.  k  B.  h.  8. 547  ;  13  Law  J.  r. 

70—74.  8.  (Q.  B.)  112. 
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and  contracts  not  coining  within  the  scope  of  its  ordinary  ev3ry  day  func- 
tions, the  corporation  is  not  hound  hy  the  act  done,  unless  it  is  a  corporate 
act  authenticated  by  writing  under  the  common  seal.  "  The  rule  of  law 
requiring  contracts  entered  into  hy  corporations  to  he  generally  entered 
into  under  seal,  is  hy  no  means  a  rule  of  a  merely  technical  nature,  which 
it  would  he  safe  to  relax.  The  seal  is  required  as  authenticating  the  con> 
currence  of  the  whole  hody  corporate.  If  the  legislature,  in  erecting  a 
body  corporate,  invest  any  member  of  iti  either  expressly  or  impliedly,  with 
authority  to  bind  the  whole  body  by  his  mere  signature,  or  otherwise,  then 
undoubtedly  the  adding  a  seal  would  be  matter  purely  of  form  and  not  of 
substance.  Every  one  becoming  a  member  of  such  a  corporation  knows 
that  he  is  liable  to  be  bound  in  his  corporate  character  by  such  an  act,  and 
persons  dealing  with  the  corporation  know  that  by  such  an  act  the  body 
will  be  bound.  But,  in  other  cases,  the  seal  is  the  only  authentic  evidence 
of  what  the  corporation  has  done,  or  agreed  to  do.  The  resolution  of  a 
meeting,  however  numerously  attended,  is,  after  all,  not  the  act  of  the 
whole  body.  Every  member  knows  he  is  bound  by  what  is  done  under  the 
corporate  seal,  and  by  nothing  else.  It  is  a  great  mistake,  therefore,  to 
speak  of  the  necessity  for  a  seal  as  a  relic  of  ignorant  times.  It  is  no  such 
thing :  either  a  seal,  or  some  substitute  for  a  seal,  which  by  law  shall  be 
taken  as  conclusively  evidencing  the  sense  of  the  whole  body  corporate,  is 
a  necessity  inherent  in  the  very  nature  of  a  corporation ;  and  the  attempt 
to  get  rid  of  the  old  doctrine  by  treating  as  valid,  contracts  made  with 
particular  members,  and  which  do  not  come  within  the  exceptions  which 
have  been  adverted  to,  might  be  productive  of  great  inconvenience.'* (o) 

Where,  therefore,  particular  members  of  a  municipal  corporation,  at  a 
meeting  of  the  body  corporate,  caused  a  resolution  to  be  entered  in  the  cor- 
poration books  for  the  payment  of  500/.  out  of  the  corporation  funds,  for 
the  pulling  down  and  altering  the  situation  of  a  house,  and  for  the  making 
of  alterations  and  improvements  within  the  borough,  and  the  alterations  and 
improvements  were  made  on  the  faith  of  this  resolution,  it  was  held  that 
the  body  corporate  was  not  bound  thereby,  as  it  had  not  been  made  under 
the  common  seaL  (/>) 

At  a  meeting  of  the  town  council  of  a  municipal  corporation,  a  resolu- 
tion was  entered  in  the  corporation  books,  to  the  effect  that  the  salary  of 
the  town  clerk  should  be  increased  from  4/.  per  annum  to  100/.  per  annum, 

(o)  Bolfe,  B.,  6  M.  &  W.  828.  (p)  J/ayor,  dx.,  qf  Litdlow  v.  CkoHion,  6  M. 

&  W.  816. 
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and  it  was  held  that  the  corporate  hody  was  not  bound  by  this  resolution, 
as  it  had  not  been  made  undor  the  common  seal,  (q) 

The  guardians  of  a  union,  who  were  a  corporate  body  by  statute  under 
the  direction  of  the  Poor  Law  Commissioners,  entered  into  a  contract 
under  their  common  seal  with  the  plaintiff,  for  the  making  of  a  survey  and 
map  of  one  of  the  parishes  comprised  in  the  union  for  the  sum  of  500/., 
which  contract  was  duly  fulfilled  on  both  sides.  Subsequently,  in  conse- 
quence of  a  reduced  plan  being  directed  to  be  made  by  the  assistant  to  the 
commissioner,  the  plaintiff  prepared  an  outline  map  on  a  reduced  scale, 
which  was  received  and  used  by  the  guardians,  but  no  contract  was  entered 
into  by  them  under  their  common  seal  to  pay  the  price  thereof ;  and  it  was 
held  that  they  were  not  responsible  in  their  corporate  capacity  for  the  pay- 
ment of  this  outline  map,  inasmuch  as  the  preparing  of  a  plan  in  order  to 
have  a  parochial  assessment  made,  was  no  part  of  the  duty  of  the  guar- 
dians, and  was  not  essential  for  the  carrying  out  of  the  purposes  or  objects 
for  which  they  were  incorporated.  "  The  defendants  were  incorporated," 
observes  Lord  Denman,  "  for  the  purpose  of  managing  and  conducting  the 
relief  and  maintenance  of  the  poor  within  several  parishes  formed  into  a 
union,  the  expenditure  of  the  money  collected  for  those  purposes  is  en- 
trusted to  them,  but  they  have  nothinjg  to  do  with  making  rates  on  the 
respective  parishes,  or  collecting  them  when  made.  The  plan  in  question 
was  ordered  by  the  Poor  Law  Commissioners  on  the  representation  of  the 
defendants,  at  the  request  of  the  parish  of  St.  Clement  Danes.  The  plan 
was  wanted  in  order  to  enable  a  fair  and  correct  estimate  to  be  made  of  the 
net  value  of  the  parish.  The  other  parishes  of  the  union  had  nothing  to 
do  with  it,  nor  were  in  any  way  benefited  by  it ;  so  that  the  making  of  the 
plan  cannot  in  any  way  have  been  incident  to  the  purposes  for  which  the 
defendants  were  incorporated."(0 

"  The  appointment  of  an  attorney  to  conduct  important  suits  affecting 
the  rights  and  property  of  the  corporation  cannot  be  considered  a  trifling 
matter,  nor  is  it  of  such  frequent  occurrence,  or  of  such  immediate  urgency, 
as  to  render  it  inconvenient  to  postpone  it  until  the  common  seal  of  the 
corporation  can  be  affixed  to  the  retainer.  Still  less  can  it  be  considered 
that  the  retainer  of  an  attorney  falls  within  the  principle  of  the  decisions 
relating  to  contracts  made  by  corporations  established  for  trading  purposes. 
As  regards  the  annual  appointment  of  an  attorney  by  the  corporation  of 

(q)  The  Quten,  ▼.  Mayor,  Ac,,  qf  Stamford,  6  8.  (Q.  B.)  806. 
Ad.  &  B.  N.  B.  433.     As  to  orders  for  the  pay-  (r)  Paine  ▼  Qwirdiam  of  ike  Strand  Union, 

ment  of  money  oat  of  the  borough  fund,  Tk4  10  Jur.  (Q.  B.)  808. 
Qtuin  ▼.  Mayor,  Ae^  qf  Warvick,  15  Law  J.,  n. 
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London  without  seal,  that  appointment  is  recorded ;  and  in  the  mayor  of 
Thetford'^s  case,(«)  Holt,  C.  J.,  explained  the  ground  upon  which  such  ap- 
pointment is  binding.  He  there  said,  and  the  rest  of  the  court  concurred 
with  him,  that  though  a  corporation  cannot  do  an  act  in  pais  without  their 
common  seal,  yet  they  may  do  an  act  upon  record,  and  that  is  the  case  of 
the  city  of  London  every  year,  who  appoint  an  attorney  by  warrant  of  at- 
torney in  this  court,  without  either  sealing  or  signing ;  and  the  reason  is, 
hecause  they  are  estopped  by  the  record  to  say  it  is  not  their  act."(^) 

Of  the  dissolution  of  corporations, — If  all  the  members  of  an  aggregate- 
corporation  die,  the  body  politic  is  dissolved,  hut  it  may  be  kept  on  foot 
hy  the  constant  choice  and  introduction  of  new  members,  as  the  existing 
members  die  off.(ti)  It  may  be  dissolved,  also,  by  a  surrender  of  the 
charter  to  the  king,  or  by  a  forfeiture  of  the  charter  in  consequence  of  a 
non-compliance  with  some  express  or  implied  term  or  condition  of  its 
existence.  (^) 


SECTION  III. 

PARTNERSHIPS  UNDER  LETTERS  PATENT. 

We  have  already  seen  that ''  the  great  distinction  in  contemplation  of 
law,  between  common  partnerships  and  corporations  is,  that  in  the  first,  the 
law  looks  to  the  individuals  of  whom  the  partnership  is  composed,  and 
knows  the  partnership  no  otherwise  than  as  being  such  a  number  of  indi- 
viduals ;  while  in  the  second  it  sees  only  the  creature  of  the  charter,  the 
body  corporate,  and  knows  not  the  individuals.  Hence,  on  a  judgment 
against  a  corporation,  execution  can  only  be  levied  against  the  corporate 


i: 


{$)  1  Salk.  192 ;  8  Sidk.  108  ;  2  Raym.  848.  (x)As  to  the  diitolntioii,  nupenaion,  and 

{i)  Tindal,  C.  J.  Arnold  ▼.  Mayor  qf  Poole,  incorporation  of  coipoiate  bodies  by  the  crown, 

5  Sc.  N.  R.  776;  4  H.  &  Gr.  860.  Mayor,  ^c,  qf  CoUketUr  t.  Brooke,  15  Law  J. 

(ie)  EoIL  Abr.  514 ;  10  Co.  80  b.  n.  8.  (Q.  B.)  173. 
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effects  ;  or  sapposing  a  trading  corporation  to  become  wholly  insolvent,  the 
individual  members  and  proprietors  will  only  lose  their  stock  or  share  in 
the  capital  of  the  body  corporate,  and  do  not  become  answerable  for  the 
debt  in  tlieir  individual  capacities."  We  have  also  seen  that  '*  it  is  far 
otherwise  with  the  members  of  unincorporated  partnerships  who  may  be 
made  answerable  for  the  debts  of  the  firm,  to  use  an  expression  of  the  Lord 
Chancellor,  *  even  to  their  last  shilling,  and  their  last  acre.'  "(y) 

It  was  this  unbounded  liability,  in  common  with  other  inconveniences 
attending  general  trading  partnerships  composed  of  a  large  number  of 
partners,  that  induced  associations  formed  for  trading  purposes  to  apply  to 
the  crown  for  a  charter  of  incorporation.  Various  companies  and  associa- 
tioDB.  guilds,  and  fraternities,  were  at  a  very  early  period  of  our  commer- 
cial  history  incorporated  for  trading  purposes  by  the  crown,  and  as  trade 
and  commerce  increased,  the  number  of  these  trading  corporations  in- 
creased, and  many  of  them  failing  in  their  trading  speculations  and  becom- 
ing insolvent,  the  immunity  enjoyed  by  the  members  from  liability  in 
respect  of  the  debts  of  the  company  was  found  to  be  greatly  abused  to  the 
prejudice  of  the  public.  The  creditors  could  obtain  no  satisfaction  of  their 
claims  against  the  body  corporate,  although  the  individual  members  thereof 
were  rolling  in  wealth ;  and  many  honest  tradesmen  who  had  supplied  their 
goods,  and  advanced  their  money  to  the  corporation  upon  the  aggregate 
credit  of  the  individual  members  thereof,  known  to  them,  although  not 
known  to  the  law^  found,  when  they  proceeded  agiiinst  the  company,  that 
there  was  no  property  which  they  could  attach,  and  they  got,  consequently, 
'*  nothing  but  a  skeleton  picked  clean  by  the  ants." 

These  abuses  of  corporate  privileges  naturally  caused  great  reluctance 
on  the  part  of  the  crown  to  gram  charters  of  incorporation;  and  an 
attempt  was  made  to  secure  for  trading  associations  such  corporate  privi- 
leges as  were  useful  and  necessary  for  them  to  possess,  accompanied  with 
a  proper  amount  of  individual  responsibility ;  and  it  was  accordingly 
enacted,  by  7  Geo.  4,  c.  46,  that  in  any  charter  thereafter  to  be  granted 
for  the  incorporation  of  any  company  or  body  of  persons,  it  should  be 
lawful  to  provide  that  the  members  of  such  corporation  should  be  indivi- 
dually liable  in  their  persons  and  property  for  the  debts',  contracts,  and 
engagements  of  the  corporation,  and  to  such  extent  and  subject  to  such 
regulations  and  restrictions  as  the  sovereign  should  deem  fit  and  proper, 
and  as  should  be  declared  and  limited  in  and  by  such  charter. 

(y)  George  on  Joint  Stock  Companies,  29. 

O   O 
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This  act  has  been  repealed  by  7  Wm.  4,  and  1  Vict.  o.  73,  which  enables 
the  crown,  by  letters  patent  under  the  great  seal,  to  grant  to  any  company 
or  body  of  persons  associated  together  for  trading  or  other  purposes,  and 
to  the  heirs,  executors,  administrators,  and  assigns,  of  any  such  persons, 
although  not  incorporated  by  such  letters  patent,  any  privilege  or  privi- 
leges which,  according  to  the  rules  of  the  common  law,  it  would  be  com- 
petent to  her  Majesty,  her  heirs  and  successors,  to  grant  to  any  such 
company  or  body  of  persons,  in  and  by  any  charter  of  incorporation. 

It  is  enacted  also,  fs.  3,)  that  in  any  such  letters  patent  it  shall  be 
lawful  for  the  crown,  either  expressly  or  by  a  general  or  special  reference 
to  the  act,  to  provide  that  all  suits  and  proceedings  by  or  on  behalf  of 
such  company  or  association,  or  any  persons  as  trustees  for  the  company, 
against  any  persons,  whether  bodies  politic  or  others,  and  whether  mem- 
bers or  not  of  the  company,  shall  be  commenced  and  prosecuted  in  the 
name  of  one  of  two  officers  appointed  to  sue  (z)  and  be  sued  in  behalf  of 
the  company,  and  registered  in  the  manner  provided  by  the  act ;  and  that 
all  suits  and  proceedings  against  the  company  shall  be  commenced  and 
prosecuted  against  one  of  such  officers ;  or  if  there  shall  be  no  suoh  officer 
for  the  time  being,  then  against  any  member  of  the  company.(a) 

And  by  the  fourth  section  of  the  statute  it  is  enacted,  that  it  shall  be 
lawful  for  the  crown,  in  and  by  such  letters  patent,  to  declare  and  provide 
that  the  members  of  the  company,  or  body  of  persons  so  associated  toge- 
ther for  trading  purposes,  shall  be  individually  liable  in  their  persons  and 
property  for  the  debts,  contracts,  and  engagements  of  the  company,  to 
such  extent  only  per  share  as  shall  be  declared  and  limited  by  the  letters 
patent :  suoh  liability  to  be  enforced  in  the  manner  provided  by  the  act. 
Provision  is  then  made  for  the  form  and  execution  of  a  deed  of  partnership 
by  the  members  and  shareholders  of  the  company,  dividing  the  capital 
into  shares,  and  setting  forth  the  name  and  purpose  of  the  company ;  the 
date  of  its  commencement;  the  names, and  styles  of  the  members  thereof; 
the  place  of  carrying  on  the  business ;  and  containing  an  appointment  of 
officers  to  sue  and  be  sued  in  the  name  of  the  company  (s.  5).  Provision 
is  then  made  for  the  making  of  returns  to  the  Enrolment  Office  of  the 
Court  of  Chancery  of  the  number  of  the  shares  in  the  company,  of  the 
amount  and  extent  to  which,  by  the  letters  patent,  each  share  is  to  render 
the  holder  thereof  responsible ;  of  the  names  and  places  of  abode  of  such 
holders  of  shares ;  of  all  transfers  of  shares  and  changes  in  the  share* 
holders,  and  of  divers  other  matters  connected  with  the  constitution  and 

(z)  Ante,  289,  290.  Timnu  v.  WiUiams,  8  Ad.  &  B.  v. «.  418. 

(a)  Suwird  ▼.  Dunn^   12  M.  &  W.   655. 
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organization  of  the  company,  (i)  By  the  24th  section  of  the  act,  provision 
is  made  for  the  execution  against  the  persons  or  property  of  individual 
shareholders^  of  judgments  and  decrees  obtained  against  the  company, 
within  the  limits  prescribed  by  the  letters  patent ;  and  it  is  enacted,  that 
where  the  extent  per  share  of  the  liability  of  the  individual  member  shall 
have  been  limited  by  the  letters  patent,  no  execution  shall  be  issued 
against  any  existing  or  former  member  of  the  company,(^)  for  a  greater 
sum  than  the  residue^  if  any,  of  the  amount  for  which,  by  virtue  of  the 
letters  patent,  such  member  shall  be  liable  in  respect  of  the  shares  then  or 
theretofore  held  by  him,  after  deducting  therefrom  the  amount,  if  any, 
wliich  shall  appear  by  the  register  to  have  been  advanced  and  paid  in 
respect  of  such  shares,  under  and  by  virtue  of  any  former  execution,  and 
not  repaid  at  the  time  of  issuing  such  subsequent  execution. 

Notice  of  the  application  to  the  crown  for  letters  patent  is  required  to 
be  inserted  three  times  in  the  London  Gazetie,  and  in  one  or  more  of  the 
local  papers  of  the  district  where  the  company's  place  of  business  is 
established.  Companies  and  partnerships  consequently  established  in  this 
way  under  letters  patent,  are  of  a  mixed  character,  partaking  in  some 
respects  of  the  incidents  and  peculiarities  of  a  corporation,  and  in  others 
of  an  ordinary  partnership. 


SECTION  IV. 


JOINT   STOCK  BANKING   COMPANIES. 

0/  the  creation  and  establishment  0/ Joint  Stock  Banking  Coni" 
panics. — By  7  and  8  Vict.  0.  113,  s.  1,  it  is  enacted,  that  it  shall  not  be 
lawful  for  any  company  of  more  than  six  persons  to  carry  on  the  trade  or 
business  of  bankers  in  England,  under  any  agreement  or  covenant  of  co- 
partnership, unless  by  virtue  of  letters  patent  to  be  granted  by  her 
Majesty. 

(6)  Oowet  y.BrtUd,  11  H.  &  W.  461.  Brad-     ford  ▼.  Botanq^t,  2  Ad.  &  E.  N.  8.  972.  Crdlin 
U}f  ▼.  Eyr€,  ib.  482 ;  ib,  452,  456.  ▼.  Caivert,  14  M.  &  W.  11.     PoW«f  t.  Page,  10 

(c)  EadaiU  t.  Lund,  1  D.  &  L.  607.    Rom-      Jnr.  526. 
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The  act  provides  (as.  44,  45)  for  the  remodelling  of  existing  banking 
companies,  and  the  reconstruction  and  incorporation  of  them  under  letters 
patent,  to  be  granted  by  the  crown.  And  as  regards  all  future  com- 
panies afterwards  to  be  formed,  it  is  enacted,  (s.  2,)  ihac  before  beginning 
to  exercise  the  business  of  bankers,  eyerj  such  company  shall  present  a 
petition  to  her  Majesty  in  council,  praying  that  her  Majesty  will  be  grar 
oiously  pleased  to  grant  to  them  letters  patent  under  that  act ;  which  peti- 
tion is  to  be  signed  by  seven  at  least  of  the  company,  and  is  to  set  forth 
the  following  particulars;  viz.  the  names  and  additions,  and  residences,  of 
all  the  partners  of  the  company — the  proposed  name  of  the  bank — the 
name  of  the  street,  square,  or  the  local  description  of  the  place  where  the 
business  of  the  bank  is  to  be  carried  on — ^the  proposed  amount  of  the 
capital  stock  not  being  in  any  case  less  than  one  hundred  thousand 
pounds,  and  the  means  by  which  it  is  to  be  raised— the  amount  of  capital 
then  paid  up,  and  where  and  how  invested — the  proposed  number  of 
shares  in  the  business — and  the  amount  of  each  share,  not  being  less  than 
one  hundred  pounds  each. 

Every  such  petition  is  to  be  referred  to  the  committee  of  privy  council 
for  trade,  and  her  Majesty  is  empowered,  as  soon  as  the  Lords  of  the 
Committee  have  reported  that  the  provisions  of  the  act  have  been  com- 
plied with,  to  grant  letters  patent  incorporating  the  company. 

The  deed  of  partnership  of  every  such  company  must  be  prepared 
according  to  a  form  to  be  approved  by  the  Lords  of  the  Committee  for 
trade,  and  must  contain  certain  provisions  and  particulars  specified  and  set 
forth  in  the  fourth  section  of  the  act,  and  must  be  executed  by  the  holders 
of  at  least  one-half  of  the  shares  on  which  £10  per  cent,  has  been  paid  up. 
This  deed  is  to  be  annexed  to  the  petition,  and  the  provisions  of  it  are  to 
be  set  forth  in  the  letters  patent. 

Incorporation  of  the  Company. — ^By  the  sixth  section  of  the  act,  her 
Majesty  is  empowered  to  grant,  by  the  letters  patent,  that  the  persons  by 
whom  such  deed  of  partnership  shall  have  been  executed,  and  all  other 
persons  who  shall  thereafter  become  shareholders  in  the  banking  business, 
their  executors,  administrators,  successors,  and  assigns  respectively,  shall 
be  one  body  politic  and  corporate,  by  such  name  as  shall  be  given  to 
them  by  the  letters  patent,  for  the  purpose  of  carrying  on  their  banking 
business,  and  by  that  name  shall  have  perpetual  succession  and  a  common 
seal,  and  have  power  to  purchase  and  hold  lands  of  such  annual  value  as 
shall  be  expressed  in  such  letters  patent.  But  before  the  company  begins 
to  carry  on  business  as  bankers,  and  within  three  months  after  the  grant 
of  the  letters  patent,  an  account  or  memorial  is  to  be  made  out  in  the 


JOINT   STOCK   BANKING   COMPANIES.  663 

form  prescribed  by  the  act,  of  the  true  title  or  firm  of  the  company,  the 
names  and  places  of  abodes  of  the  members,  directors,  and  managers 
thereof,  the  name  or  firm  of  every  bank  established  by  the  company, 
and  of  every  town  or  place  where  its  business  is  carried  on,  and  a 
new  memorial  of  the  same  particulars  in  the  form  prescribed  by  the 
act  (s.  18)  is  to  be  made  every  year  between  the  8th  of  February  and  the 
25th  of  March,  and  oftener  if  occasion  requires,  and  is  to  be  filed  and 
kept  in  the  stamp  office  for  the  inspection  of  the  public,  (ss.  16,  17.) 
And  the  persons  whose  names  appear  in  the  last  delivered  memorial,  and 
their  legal  representatives  are  to  be  liable  (s.  21)  in  all  legal  proceedings, 
as  the  existing  shareholders  of  the  company,  and  are  entitled  to  be  reim- 
bursed as  such  out  of  the  funds  or  property  of  the  company  for  losses 
sustained  in  consequence  thereof. 

The  transfer  of  shares  is  regulated  by  rules  and  provisions  similar 
to  those  of  the  Joint  Stock  Companies'  Act;  (s.  54,  ante,  ch.  19,)  and  the 
authentication  of  the  transmission  of  the  interest  in  the  shares  by  death, 
marriage,  bankruptcy  or  insolvency,  is  required  to  be  made  in  a  way  simi- 
lar to  that  prescribed  in  the  Companies'  Clauses  Consolidation  Act, 
(ante,  555.)  Provision  is  made  for  the  forfeiture  and  sale  of  shares  in 
case  of  the  non-payment  of  calls,  (s.  37 — 42.)  If  any  money  be  payable 
to  any  shareholder,  being  a  minor,  idiot,  or  lunatic,  the  receipt  of  the 
guardian  of  such  minor,  or  of  the  committee  of  such  idiot,  or  lunatic,  is  to 
be  a  sufficient  discharge  (s.  29)  to  the  company  for  the  same.  The  com- 
pany moreover  is  not  bound  to  see  to  the  execution  of  any  trust,  (s.  30,) 
whether  express,  implied,  or  constructive,  to  which  cmy  of  the  shares  may 
be  subject,  and  the  receipts  of  the  party  in  whose  name  any  such  share 
shall  stand  in  the  books  of  the  company,  is  to  be  a  sufficient  discharge  to 
the  company  for  any  dividend  or  other  sum  of  money  payable  in  respect  of 
the  share,  notwithstanding  any  trusts  Uy  which  such  share  may  then  be 
subject^  whether  the  company  have  had  notice  of  such  trusts  or  not ;  and 
the  company  is  not  bound  to  see  to  the  application  of  the  money  paid 
on  such  receipt. 

Liabilities  of  the  shareholders, — It  is  also  provided  (s.  8)  that  no 
action  or  suit,  by  or  against  the  company,  shall  be  in  anywise  aflfected  by 
reason  of  the  plaintifif  or  defendant  therein  being  a  shareholder  or  former 
shareholder  of  the  company  ;  but  any  such  shareholder,  either  alone  or 
jointly  with  another  person,  as  against  the  company,  or  the  company  as 
against  any  such  shareholder,  either  alone  or  jointly  with  any  other  person, 
shall  have  the  same  action  and  remedy  in  respect  of  any  cause  of  action  or 


604  JOINT   STOCK   BANKING    COMPANIES. 

Buit  whatever,  which  such  shareholder  or  company  might  have  had,  if  such 
cause  of  action  or  suit  had  arisen  with  a  stranger. 

It  is  moreover  provided  and  enacted,  (s.  7,)  that  notwithstanding  such 
incorporation,  the  several  shareholders  for  the  time  heing  in  the  said  bank- 
ing business,  and  those  who  shall  have  been  shareholders  therein,  and 
their  several  executors,  administrators,  successors  and  assigns,  shall  be 
and  continue  liable  for  all  the  dealings,  covenants,  and  undertakings  of 
the  said  company,  subject  to  the  provisions  of  the  act,  as  fully  as  if  the 
said  company  were  not  incorporated. 

Bills  of  exchange  attd  promissory  notes. — All  bills  of  exchange  and 
promissory  notes  made,  accepted,  or  endorsed,  on  behalf  of  the  com- 
pany, may  be  made,  accepted,  or  endorsed  (as  the  case  may  be)  in  any 
manner  provided  by  the  deed  of  partnership,  so  that  they  be  signed  by  one 
of  the  managers  or  directors  of  the  company,  and  be  by  him  expressed  to 
be  made,  accepted,  or  endorsed  on  behalf  of  the  company,  but  nothing 
contained  in  the  act  shall  be  deemed  to  make  any  manager  or  director  lia- 
ble upon  any  such  bill  of  exchange,  or  promissory  note,  to  any  greater  ex- 
tent, or  in  a  different  manner,  than  upon  any  other  contract  signed  by  him 
on  behalf  of  any  of  the  company,  and  every  such  company  on  whose  be- 
half any  bill  or  note  shall  be  so  made,  accepted,  or  endorsed,  may  sue  and 
be  sued  thereon  as  iuUy  as  on  any  contract  made  under  their  common 
seal. 

Payment  of  calls. — The  directors  may  from  time  to  time  make  such 
calls  of  money  upon  the  shareholders,  in  respect  of  the  amount  of  capital 
subscribed  by  them,  as  they  shall  think  fit ;  and  whenever  execution  upon 
any  judgment  against  the  company  shall  have  been  taken  out  against  any 
shareholder,  the  directors,  within  twenty-one  days  next  after  such  notice 
shall  have  been  served  upon  the  company,  of  any  money  paid  by  such 
shareholder,  his  executors  or  administrators,  towards  satisfaction  of  such 
judgment,  shall  make  such  calls  upon  all  the  shareholders  as  will  be  sufB- 
cient  to  reimburse  to  such  shareholder,  his  executors,  or  administrators, 
the  money,  costs,  and  expenses  so  paid  by  him,  and  shall  apply  the  pro- 
ceeds of  such  calls  accordingly ;  and  every  shareholder  shall  be  liable  to 
pay  the  amount  of  every  call  in  respect  of  the  shares  held  by  him,  to  the 
persons  and  at  the  times  and  places  from  time  to  time  appointed  by  the 
directors.  And  (s.  82)  if  before  or  on  the  day  appointed  for  payment,  any 
shareholder  do  not  pay  the  amount  of  any  call  to  which  he  may  be  liable, 
such  shareholder  shall  pay  interest  for  the  same  at  the  rate  of  5/.  per  cent, 
per  annum  from  the  day  appointed  for  payment  to  the  time  of  actual  pay- 
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ment.  And  (s.  88)  dhall  be  liable  to  an  action  at  the  suit  of  the  com- 
pany, for  the  recovery  of  the  amount  and  interest.  The  act  then  provides 
for  the  form  of  the  pleadings  in  such  actions,  (s.  84, )  and  the  mode  of 
proof  (s.  85).  And  also  for  the  forfeiture  of  shares  in  case  of  the  non- 
payment of  calls  as  previously  mentioned. 

Execution  against  the  sfmreholders. — Every  judgment,  decree,  or  order 
of  any  court  of  justice  in  any  proceeding  against  the  company  may  (s.  9) 
be  executed  against,  and  has  the  like  effect  on,  the  property  and  effects  of 
the  company,  and  also  (subject  to  the  provisions  of  the  act)  upon  the 
person,  property,  and  effects  of  every  shareholder  and  former  shareholder 
thereof,  as  if  every  individual  shareholder  and  former  shareholder  had 
been  by  name  a  party  to  such  proceeding.  After  judgment,  moreover,  has 
been  obtained,  and  execution  issued  against  the  property  and  effects  of 
the  company,  and  such  judgment  remains  unsatisfied,  execution  may  be 
issued  (s.  10)  against  the  person,  property,  and  effects  of  any  shareholder ; 
and  if  satisfaction  of  such  judgment  shall  not  then  be  obtained,  against 
the  person,  property,  and  effects  of  any  person  who  was  a  shareholder  of 
the  company  at  the  time  when  the  cause  of  action  against  the  company  arose. 
But  it  is  provided,  that  no  person  having  ceased  to  be  a  shareholder  of 
the  company  shall  be  liable  for  the  payment  of  any  debt  for  which  judg- 
ment shall  have  been  obtained,  for  which  he  would  not  have  been  liable 
as  a  partner  in  case  a  suit  had  originally  been  brought  against  him  for 
the  same,  or  for  which  judgment  shall  have  been  obtained  after  the  expi- 
ration of  three  years  from  the  time  when  he  shall  have  ceased  to  be  a 
shareholder;  nor  is  the  plaintiff  in  any  case  to  recover  any  other  or 
greater  sum  than  might  have  been  recovered  if  the  act  had  not  been 
passed* 

Contribution  between  present  and  former  shareholders* — ^Every  share- 
'  holder,  against  whom  any  execution  on  a  judgment  recovered  against  the 
company  shall  have  issued,  is  to  be  reimbursed  (s.  11)  out  of  the 
property  and  effects  of  the  company  the  full  amount  necessarily  paid  by 
him  to  get  rid  of  such  execution,  and  in  default  thereof  by  contribution 
from  the  other  shareholders.  And  (s.  12)  if  any  such  execution  be  issued 
against  any  present  or  former  shareholder  of  the  company,  and  if,  within 
fourteen  days  next  after  the  levying  of  such  execution,  he  is  not  reim- 
bursed on  demand  out  of  the  property  and  effects  of  the  company,  the 
money,  costs,  and  expenses  necessarily  paid  or  incurred  by  him  in  con- 
sequence of  the  execution,  such  shareholder,  his  executors  or  administra- 
tors, is  to  have  execution  against  the  property  and  effects  of  the  company 
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in  satisfaction  of  the  amount  so  paid,  which  amount  is  to  be  ascertained 
by  one  of  the  masters  or  other  officer  of  the  court  out  of  which  the  execu- 
tion shall  have  issued,  and  is  to  be  recovered  (s.  13)  by  execution  issued 
by  leave  of  the  court,  or  of  a  judge  of  the  court,  in  which  the  judgment 
shall  have  been  obtained  in  a  mode  similar  to  that  provided  by  the  68th 
section  of  the  Joint  Stock  Companies'  Act  as  previously  mentioned,  (ante, 
ch.  19).     And  it  is  further  enacted,  (s.  14,)  that  if  the  shareholder  be  not 
by  such  means  fully  paid  and  satisfied,  he  shall  be  entitled  to  divide  the 
amount  thereof,  or  so  much  thereof  as  he  shall  not  have  been  reimbursed, 
into  as  many  equal  parts  as  there  shall  then  be  shares  in  the  capital  stock 
of  the  company,  (not  including  shares  then  under  forfeiture,)  and  every 
shareholder  for  the  time  being  of  the  company,  and  the  executors  or 
administrators  of  every  deceased  shareholder  are  in  proportion  to   the 
number  of  shares  which  they  may  hold  in  the  company,  to  pay  one  or 
more  of  such  parts  upon  demand  to  the  shareholder  against  whom  such 
execution  shall  have  been  issued,  or  to  his  executors  or  administrators, 
and  upon  neglect  or  refusal  so  to  pay,  such  shareholder,  his  executors  or 
administrators,  may  sue  for  and  recover  the  same.    And  it  is  farther 
provided,  (s.  15,)  that  if  the  shareholder  or  former  shareholder  against 
whom  any  such  execution  shall  have  issued,  his  executors  or  admini- 
strators shall,  by  reason  of  the  bankruptcy  or  insolvency  of  any  share- 
bolder,  or  from  any  other  cause,  but  without  any  wilful  neglect  or  default 
on  his  own  part,  be  prevented  from  recovering  any  proportion  of  the 
money,  costs,  or  expenses  so  paid,  he,  his  executors  or  administrators, 
shall  be  entitled  again  to  divide  the  amount  of  what  has  not  been  reco- 
vered into  as  many  equal  parts  as  there  shall  then  be  shares  in  the  capital 
of  the  company,  (not  including  shares  under  forfeiture,  nor  the  shares 
in  respect  of  which  such  default  shall  have  happened,)  and  every  share- 
holder for  the  time  being  of  the  company,  and  the  executors  or  admini- 
strators of  every  deceased  shareholder,  except  as  aforesaid,  shall  rateably, 
according  to  the  number  of  shares  holden  by  him,  pay  one  or  more  of 
such  last-mentioned  parts,  and  in  default  thereof  shall  be  liable  to  the 
same  legal  proceedings  for  the  recovery  thereof  as  are  given  by  the  statute 
in  respect  of  the  original  proportions  of  such  monies,  costs,  and  expenses ; 
and  if  any  proportion  of  such  monies,  &c.,  shall  still  remain  unpaid  by  reason 
of  any  such  bankruptcy,  insolvency,  or  other  cause,  such  shareholder,  his 
executors  or  administrators,  shall  have,  in  like  manner  from  time  to  time 
and  by  way  of  accumulative  remedy,  the  same  powers,  according  to  the 
circumstances  of  the  case,  of  again  dividing  and  enforcing  payment  of 
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the  amoant  of  such  proportion  until  he  or  they  shall  in  the  end,  if  a 
former  shareholder  be  fully  reimbursed  the  whole  of  the  said  monies, 
costs,  and  expenses,  and  if  then  a  shareholder  the  whole,  excepting  the 
portion  belonging  to  the  shares  held  by  him. 

Of  the  dissolution  of  the  company. — ^Every  company  of  more  than  six 
persons,  carrying  on  the  trade  or  business  of  bankers  in  England,  is  to 
be  deemed  (s.  48)  a  trading  company  within  the  provisions  of  the  ''  act 
for  facilitating  the  winding  up  the  affairs  of  joint  stock  companies  unable 
to  meet  their  pecuniary  engagements." 
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SECTION  L 


CONTRACTS   CONCERNING   MARRIAGE. 


Marriage  brokerage    contracts.  —  Marriage  brokerage  contracts  are 
contracts  for  the  payment  of  money,  or  the  conveyance  of  property,  or  the 


MARRIAGE  BROKERAGE  CONTRACTS.  569 

performance  of  some  act  or  daty^  on  the  condition  of  the  procurement 
of  a  particular  marriage.  Contracts  of  this  description  are  now  held  to 
be  void  both  at  law  and  in  equity ;  it  being  considered  contrary  to  public 
policy  to  permit  marriage  to  be  made  the  subject  of  mercenary  specula- 
tion,  or  to  encourage  the  interference  of  hirelings  in  a  matter  which  ought 
peculiarly  to  be  left  to  the  unbiassed  feelings  and  impulses  of  the  parties 
immediately  concerned^  and  the  disinterested  counsel  and  advice  of  their 
relations  and  friends.  If,  therefore,  a  man  binds  himself  by  deed  or  cove- 
nants to  pay  a  sum  of  money  to  another,  on  condition  that  the  obligee  or 
covenantee  will  bring  about  a  particular  marriage,  the  instrument  is 
void ;  (a)  whether  the  condition,  or  cause,  or  consideration  for  the  bond 
or  covenant  does  or  does  not  appear  upon  the  face  of  it.  (b)  Therefore, 
where  a  bond  was  given  to  a  lady's  maid  for  the  payment  to  her  of  1^000/., 
and  it  appeared  that  the  instrument  had  been  given  to  her  as  a  bribe  to 
induce  her  to  bring  about  a  match  between  the  obligor  and  her  mistress, 
which  she  had  succeeded  in  doing,  the  Court  of  Chancery  set  aside  the 
security,  and  ordered  it  to  be  delivered  up  to  be  cancelled  as  a  premium 
for  improvident  matches,  and  contrary  to  the  public  policy  of  the  law. 
"  The  court  has  been  extremely  jealous  of  any  contract  of  this  kind  made 
with  a  guardian  or  servant,  especially  with  a  servant,  in  respect  of  the 
marriage  of  persons  over  whom  they  have  an  influence ;  (and  justly  so, 
nothing  tending  more  to  improper  matches ;)  and  by  rules  established,  not 
regarding  whether  the  match  is  proper  or  no,  if  brought  about  by  a  mar- 
riage brokerage  contract,  sets  such  contract  aside,  not  for  the  sake  of  the 
particular  person,  but  of  the  public,  and  that  marriages  may  be  on  a 
proper  foundation ;  therefore,  though  a  proper  match,  yet,  for  the  sake  of 
mischief  that  would  be  introduced,  and  to  prevent  that  influence  which 
servants  more  especially  would  gain  over  young  ladies,  the  court  sets  it 
aside."  (c) 

A  bond  given  by  the  husband  to  the  wife's  father  to  induce  the  latter 
to  give  his  consent  to  the  marriage  has  been  held  to  be  in  the  nature  of 
a  marriage  brokerage  contract,  and  contrary  to  public  policy,  as  tending 
to  induce  parents  to  exercise  their  parental  influence  from  base  and  cor- 
rupt motives,  and  encourage  the  buying  and  selling  of  women.  Thus, 
where  a  young  lady  who  had  a  marriage  portion  of  J  ,200/.,  which  had 

(a)  IfaU  y.  Potter^  8  Ley.  411 ;  Show.  P.  0.  henham  y.  Ox,  1  Yei.,  senr.,  276.  Smith  y. 
76 ;  4  Br.  P.  C.  145,  n. ;  8  P.  Wmi.  76.  Ayiweli,  8  Atk.  566. 

(b)  "  The  yice  of  Bach  a  connderation  u  now  (e)  Per  Lord  Chancellor  Hardwicke,  Cote  y. 
pleadable  atUw."  CoUint  y.  BkuUem,  2  Wils.  Oibion,  1  Yet.,  senr.,  508.  Booth  y.  £«^rl  qf 
847;  ante,  145.    Arundd  y.  TreviUtan,  1  Ch.  Warrinffton,  4  Br.  P.  0. 163. 

Rep.  47.    Drvry  y.  ffooie,  1  Vem.  411.    De- 
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been  given  to  her  by  her  aunt,  was  songht  in  marriage  by  the  plaintiff, 
and  the  latter  was  obliged,  in  order  to  obtain  the  consent  of  the  de- 
fendant, the  girl's  father,  to  the  match,  to  give  him  a  bond  for  the  pay- 
ment  of  200/.,  in  case  the  daughter,  after  her  marriage  with  the  plaintiff, 
shonld  die  without  issue,  or  the  issue  should  die  before  eighteen  or  mar* 
riage,  and  the  nuptials  were  then  celebrated,  and  the  wife  died  without 
issue,  and  the  plaintiff  brought  his  bill  to  be  reliev^  against  the  bond  as 
having  been  unduly  obtained,  the  defendant,  the  father,  not  having  him- 
self given  the  daughter  any  portion  on  her  marriage ;  and  there  being, 
therefore,  no  valid  reason  for  his  requiring  or  exacting  such  a  bond  on 
the  marriage,  the  court  ordered  it  up  to  be  cancelled,  and  required  the 
defendant  to  refund  what  had  been  paid  him  by  way  of  interest  thereon, 
saying  that  the  bond  was  in  the  nature  of  a  marriage  brokerage  bond, 
and  contrary  therefore  to  public  policy,  {d)  And  there  is  no  difference 
between  a  bond  to  pay  money,  and  a  bond  to  forgive  a  debt  due,  or  a 
covenant  or  agreement  to  release  an  obligation,  duty,  or  liability,  as  an 
inducement  for  the  consent  of  parents  and  guardians.  Therefore,  where 
the  Duke  of  Hamilton,  prior  to  his  marriage  with  the  daughter  and 
heiress  of  the  Lord  Oerrard,  bound  himself  in  a  penalty  of  £10,000  to  give 
to  Lady  Oerrard,  the  mother  and  guardian  of  his  intended  wife,  within 
two  days  after  the  marriage,  a  general  release  from  all  accounts  and  all 
liability  in  respect  of  the  rents  and  profits  df  certain  estates,  the  property 
of  the  daughter,  which  had  been  received  and  expended  by  the  mother 
(as  it  was  alleged)  in  the  maintenance  and  education  of  such  daughter ; 
and  the  duke,  after  the  marriage  had  been  celebrated,  reftised  to  give  this 
release,  and  was  sued  at  law  for  the  penalty  of  10,000/.,  the  Court  of 
Chancery  set  aside  the  covenant  on  the  ground  that  it  seemed  to  have 
been  extorted  from  him  by  a  parent  who  had  made  an  improper  use  of 
her  parental  power  ;  that  it  was  as  if  the  mother  had  said,  you  shall  not 
have  my  daughter  unless  you  will  release  all  accounts ;  tha^  the  agree- 
ment was  within  the  mischief  of  a  marriage  brokerage  contract,  which  had 
been  so  often  condemned  in  equity;  and  that  to  tolerate  it  would  be 
paving  a  way  for  guardians  to  sell  infants  under  their  wardship ;  and  the 
greater  the  fortune  was,  the  greater  would  be  the  temptation  to  treat  with 
the  guardian  in  such  a  manner  in  order  to  a  marriage.  ''  The  duke  might 
reasonably  apprehend  that  he  must  have  lost  the  young  lady  if  he  had 
refused  the  covenant."  (e) 

{d)  Keai  v.  Alien,  2  Vera.  688  ;  Pre.  Ch.  267,       Mohun,  I  P.  Wms.  120;  2  Vem.  652 ;  1  Solk. 
B.C,  158,  8.  c. 

(<r)  Lord    Chancellur    Cowp«r,   Uamiifon    v. 
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A  lease  granted  in  consideration  of  the  procurement  of  a  particular 
marriage  will  be  set  aside  by  the  Court  of  Chancery,  and  the  estate  dis- 
charged just  as  if  no  such  lease  had  ever  been  made.  {/) 

Contracts  in  restraint  ^marriage.— -All  contracts  made  in  restraint 
of  marriage  are  void,  as  being  contrary  to  the  public  policy  of  the  law.  (^) 
Therefore,  where  a  man  sealed  and  delivered  a  written  promise  to  the  fol- 
lowing effect,  "  I  do  hereby  promise  Mrs.  Catherine  Lowe,  that  I  will  not 
marry  with  any  person  besides  herself;  if  I  do,  I  agree  to  pay  to  the  said 
Catherine  Lowe  £1000,  within  three  months  next  after  I  shall  marry  any- 
body else,"  and  an  action  was  brought  against  him  for  a  breach  of  his 
covenant,  it  was  held  that  the  deed  was  void.  "  This  covenant,"  it  was 
observed,  "  is  in  restraint  of  marriage.  It  is  not  a  covenant  to  marry  the 
plaintiff,  but  not  to  marry  any  one  else ;  so  that  it  restrained  him  from 
marrying  at  all,  in  case  she  had  chosen  not  to  permit  him  to  marry  Aer, 
There  is  a  great  difference  between  promising  to  marry  a  particular  person 
and  promising  not  to  marry  any  one  else.  If  this  had  been  a  covenant  to 
marry  the  plaintiff,  the  motion  in  arrest  of  judgment  would  not  have  been 
a  proper  motion.  But  it  is  not  a  covenant  to  marry  her ;  the  words 
import  no  such  thing,  ^tis  a  restraint  upon  matrimony,  and  is  ille- 
gal." (A) 

Wafers  on  marriages  are  illegal,  as  being  contrary  to  public  policy,  as 
tending  either  to  encourage  the  interference  of  interested  parties,  or  to 
operate  in  restraint  of  matrimony.  Therefore,  where  the  defendant  bet  the 
plaintiff  fifty  guineas  that  the  plaintiff  would  be  married  within  six  years, 
and  the  plaintiff  bet  the  defendant  fifty  guineas  that  he  would  not  be  mar- 
ried within  that  period ;  and  the  time  being  expired,  and  the  plaintiff  not 
being  married,  he  brought  his  action  for  the  recovery  of  the  amount  of  the 
bet ;  (t)  it  was  held,  that  as  the  contract  tended  to  prevent  the  plaintiff 
from  marrying  during  the  six  years,  it  was  a  contract  in  restraint  of  mar- 
riage, and  was  therefore  illegal  and  void.  "  The  immediate  tendency  of 
the  contract,"  observes  Lord  Ellenborough,  "  as  far  as  it  goes,  is  to  dis- 
courage marriage ;  and  we  have  no  scales  to  weigh  the  degree  of  effect  it 
would  have  on  the  human  mind.  It  is  said  that  the  restraint  is  not  to 
operate  for  an  indefinite  period,  but  only  for  six  years,  and  that  there 
might  be  reasonable  grounds  to  restrain  the  party  for  that  period.  But 
no  circumstances  are  stated  to  us  to  show  that  the  restraint  was  reason- 


(/)  StribbUkiU  t.  BreU,  2  Yern.  446 ;  4  Br.  (A)  Low  t.  Peen,  4  Burr.  22S0  to  22S4. 

P.  C.  145, 1.  c.  (0  No  action  can  now  be  maintuned  npon  a 

{a)  Baker  ▼.  WhiU,  2  Vera.  215.    HariUy  wager  of  any  deKription,  8  &  9  Ftet.  c.  109, 

T.  Rice,  10  Bast,  24.  a  18. 
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able,  and  the  distinot  and  immediate  tendency  of  the  restraint  stamps  it  as 

an  illegal  ingredient  in  the  contract It  is  impossible,"  for- 

ther  observes  Le  Blanc,  J.,  *'  to  say  that  such  a  contract  might  not  have 
an  effect  on  the  mind  of  the  party  to  deter  him  from  marrying  during  the 
six  years ;  a  contract  to  restrain  marriage  generally  has  been  determined 
to  be  illegal,  as  being  against  the  sound  policy  of  the  law ;  and  nothing 
is  stated  here  to  show  it  to  be  otherwise  in  the  particular  instance."  (k) 

Bonds  and  unilateral  covenants  to  marry, -^li  9k  man  of  full  age  binds 
himself  by  deed  to  marry  a  woman  by  a  day  named,  or  covenants  with  a 
woman  to  marry  her  by  a  particular  period,  he  is  rcBponsible  for  the  non* 
performance  of  his  bond  or  covenants,  although  the  woman  may  not  be 
bound  by  a  reciprocal  bond  or  covenant  to  marry  him.  (/)  No  consi- 
deration is  necessary,  as  previously  mentioned,  (ante,  L — 4,)  to  support 
such  a  covenant;  therefore,  if  the  covenantee  is  ready  and  willing  to 
receive  the  covenantor  as  a  husband  at  the  time  appointed,  and  the  latter 
neglects  to  fulfil  his  contract,  he  is  liable  to  an  action  at  the  suit  of  the 
covenantee,  for  the  recovery  of  such  damages  as  she  may  have  sustained 
by  the  breach  of  his  engagement.  In  an  action  upon  such  a  covenant, 
the  woman  need  not  allege  that  she  offered  herself  to  be  married,  but  it  is 
sufficient  for  her  to  aver  that  she  was  always  during  all  that  time  ready 
and  willing  to  be  married ;  for  it  is  the  duty  of  the  man  to  go  and  offer 
himself  to  the  woman,  and  not  for  the  woman  to  go  in  search  of  the  man. 
"  If  she  avers  that  she  was  *  semper  parata*  it  is  well  enough,  for  the 
man  is  '  ducere  uxorem^  "  {m)  and  "  the  modesty  of  the  sex  is  considered 
by  the  common  law.''  (it)  *'  It  can  hardly  be  expected  that  a  lady  should 
say  to  a  gentleman,  '  I  am  ready  to  marry  you,  pray  marry  me.' "  (o) 

A  woman  is  also  as  much  bound  by  such  a  bond  or  covenant  as  a  man, 
provided  it  has  been  obtained  openly  and  fairly,  and  with  perfect  good 
faith.  But  as  women  are  in  general  but  little  versed  in  matters  of  busi- 
ness, and  are  peculiarly  liable  to  be  deceived  and  imposed  upon  in  matters 
in  which  their  feelings  are  concerned,  such  a  contract  or  engagement 
obtained  from  a  woman  would  be  regarded  by  the  court  with  the  greatest 
jealousy  and  suspicion,  particularly  where  the  man  had  entered  into  no 
corresponding  engagement  on  his  part.  It  is  probable,  indeed,  that  a 
court  of  equity  would  consider  the  procurement  of  a  bond  or  covenant  of 


{h)  Ham$y  T.  RiM,  1 0  Eut,  28,  24.  (n )  Per  Lord  Coke  aiid  Lord  QumoeUor  Hiid- 

(/)  Atkint  T.  Farr,  1  Atk.  287.    Box  t.  Day,  wickc. 

1  Wils.  61.    Cock  y.JUehardt,  10 Vet.  429.  (o)  Per  Cur.  Seymour  ▼.  Oarttide,  2  D.&  B. 

(m)  ffoiemfi  T.  Didtenton,  1  Freem.  846  ;  57.    Coleridge,  J.,  15  Law  J.,  v.  8«  (Q.  B.)  144. 
ante,  202. 
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this  nature  from  a  woman  by  a  man  who  had  given  to  ihe  latter  no  cor- 
responding obligation  or  covenant  to  marry  her,  as  a  fraud  upon  the 
woman,  and  would  restrain  him  from  proceeding  against  her  by  an  action 
upon  the  covenant,  {p)  And  if  such  a  bond  is  obtained  by  means  of  any 
misrepresentation  or  concealment  of  the  circumstances  and  situation  of  life 
of  the  party  to  whom  it  is  given^  the  Court  of  Chancery  will  in  all  cases 
order  it  to  be  set  aside,  (q) 

A  bond  given  by  the  defendant,  a  single  lady,  recited  that  a  marriage 
had  been  agreed  upon  between  her  and  the  plaintiff,  but  had  been  deferred 
at  her  request  until  after  the  death  of  her  father ;  and  that  she  and  the 
plaintiff  "  had  mutually  engaged  not  to  intermarry  but  with  each  other,** 
and  thereupon,  in  consideration  thereof,  and  as  a  provision  for  the  plain* 
tiff  in  case  she  should  refuse  to  marry  him  on  her  &thei^s  death,  or  should 
intermarry  with  anybody  else,  she  bound  herself  to  give  him  out  of  her 
fortune  and  estate  J61200,  and  interest  at  £6  per  cent.,  and  the  lady  broke 
her  engagement  by  marrying  a  third  party,  the  Court  of  King's  Bench 
held,  that  she  and  her  husband  were  responsible  for  the  payment  of  the 
money,  (r)  If  a  bond  of  this  description  were  given  with  the  knowledge 
and  approbation  of  the  lady's  father,  and  as  an  inducement  to  a  suitor  to 
keep  himself  otherwise  disengaged,  it  might  still  be  considered  valid  and 
binding,  both  at  law  (s)  and  in  equity ;  but  if  it  has  been  clandestinely 
obtained  from  a  single  lady  having  expectations  from  her  parent,  without 
the  knowledge  of  such  parent,  the  Court  of  Chancery,  if  appealed  to, 
will  set  it  aside,  and  prevent  any  proceedings  being  taken  upon  it  at  com- 
mon law.  Thus  where  the  plaintiff,  being  a  man  of  twenty-six  years  of 
age>  courted  the  daughter  of  a  gentleman  of  substance,  and  was  approved 
of  by  the  young  lady,  but  was  refused  by  the  father,  who  ordered  him  to 
discontinue  his  visits ;  notwithstanding  which,  the  plaintiff  contrived 
secretly  to  see  the  daughter,  and  at  a  clandestine  interview  obtained  from 
her  a  bond,  by  which  she  bound  herself  in  a  penalty  of  £000  to  marry 
him  within  thirteen  months  after  the  death  of  her  father,  and  not  to  marry 
any  other  person;  and  if  she  should  happen  to  die  before  the  time 
appointed,  to  leave  him  £10  for  a  suit  of  mourning,  and  as  a  token  of 
love ;  and  the  plaintiff  then  made  and  delivered  to  the  lady  a  similar  bond, 
by  which  he  bound  himself  in  a  like  penalty  to  marry  her  at  the  time 
appointed,  and  to  settle  certain  property  upon  her ;  and  the  father  then 
died,  and  the  thirteen  months  expired,  and  the  lady  filed  a  bill  in  Ghan- 

ip)  Coei  Y.niehards,  10  Ve^  487.  (r)  Box  t.  Day,  1  Wik.  59. 

(q)  Key  T.  Bradshaw,  2  Vem.  102.  (#)  BumU  v.  Strong,  I  Ppwm.  60. 
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eery  to  be  relieved  from  the  penalty  of  her  bond,  the  court  ordered  it  to 
be  delivered  up  to  be  cancelled.  *'  Bonds  of  this  sort/'  observed  Lord 
Chancellor  Hardwicke,  given  when  the  parents  are  living,  are  liable  to 
great  fraud  and  abuse ;  and  to  decree  in  favour  of  such  a  bond  would  be 
a  great  encouragement  to  persons  to  lie  upon  the  catch  to  procure  unequal 
marriages,  against  the  consent  of  parents ;  they  dare  not  solemnize  the 
marriage  in  the  lifetime  of  the  parent,  but  only  engage  the  a£Pection,  and 
draw  the  unfortunate  person  into  a  bond  to  forfeit  their  whole  fortune ;  it 
is  of  very  dangerous  consequence,  and  tends  to  bring  great  misfortunes  on 
families.  It  tends  to  encourage  disobedience  to  parents,  and  indeed  is  a 
fraud  and  imposition  on  the  parent,  though  there  is  no  actual  fraud 
between  the  parties.  In  this  case  the  daughter  lived  with  her  father,  and 
was  dependent  on  him  for  her  portion,  and  he  considered  her  as  a  child 
to  be  advanced ;  and  although  a  parent  has  no  power  by  law  to  prevent 
the  marriage  of  a  child  of  full  age,  yet  it  is  expected  that  she  should  take 
his  consent  and  approbation.  It  is  therefore  a  fraud  on  the  father,  who 
thinks  his  child  has  submitted  to  his  opinion  of  the  match,  and  so  makes 
a  provision  for  her,  to  advance  her  in  marriage  which,  had  he  known  of 
the  bond,  he  would  have  not  done,  or  might  have  done  in  such  a  manner 
as  would  have  prevented  the  marriage."  (i) 

Bonds  of  this  description  given  under  such  circumstances,  ought  indeed, 
it  is  submitted,  to  be  held  utterly  void  at  law  as  well  as  in  equity,  as  con- 
trary to  public  policy.  They  appear,  in  the  first  place,  to  be  in  restraint 
of  marriage,  inasmuch  as  the  union  of  the  parties  is  postponed  for  an  un- 
certain indefinite  period,  which  may  last  the  whole  of  their  ^ves,  or  at  all 
events  long  enough  to  prevent  the  marriage  from  being  followed  by  the 
procreation  of  children  ;  (u)  and  secondly,  it  tends  to  make  children  disre- 
gard their  first  duties  to  their  parents,  teaches  them  to  desire  and  hope  for 
the  DEATH  of  the  latter,  rather  than  for  their  "  length  of  days,"  encourages 
the  purchase  and  sale  of  women,  and  degrades  marriage,  which  ought  to 
be  founded  on  personal  attachment,  and  the  purest  and  most  disinte- 
rested motives,  to  a  mere  mercenary  speculation. 

Contracts  o/  betrothment. 

A  betrothment  is  a  mutual  contract  between  a  man  and  a  woman 
for    a    future   marriage   between  them,  (v)    Every  marriage  is  preceded 

(0  Woodkoute  y.  Sktpley,  2  Atk.  539.     Cock  {u)  See  HartUy  y.  Rice,  10  But  22,  ante,  571. 

y.  Rieha.'dt,  10  Ves.  437-     Drury  y.  Hooht%  1  (v)  Sponsalia  sunt  mentio  et  repromissio  fntu- 

Vern.  411.  lanun  nuptiarum.    Dig.  lib.  23.  Ut.  1,  L  1. 
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by  an  express  or  implied  contract  of  this  description,  as  a  wedding  cannot 
be  agreed  upon  and  celebrated  at  one  and  the  same  instant.   Betrothments 
have  consequently  universally  prevailed  at  all  times  and  in  all  ages,  {x) 
In  Egypt,  "  the  parents  may  betroth  their  daughter  to  whom  they  please, 
without  her  consent,  if  she  has  not  arrived  at  the  age  of  puberty,  but 
after  she  has  attained  that  age,  she  may  choose  a  husband  for  herself, 
and  appoint  any  man  to  arrange  and  effect  her  marriage."  (y)     A  betroth- 
ment  in  foreign  countries  is  frequently  fortified  by  oaths  and  vows  pro- 
nounced in  the  presence  of  the  ministers  of  religion.    Amongst  the  Mos- 
lems it  is  customary  to  read  aloud  an  appropriate  chapter  of  the  Koran 
at  the  time  of  the  making  of  the  contract ;  and  amongst  Bomanists  the 
exchange  of  the  mutual  promises  of  marriage  is  frequently  accompanied  by 
forms  and  solemnities  similar  to  those  which  surround  the  marriage  con- 
tract itself.     The  mutual  promises  are  made  in  the  feu^e  of  the  church ; 
the  blessing  is  pronounced  by  the  priest,  and  costly  presents  are  ex- 
changed.   To  render  a  betrothment  valid  the  parties  must  not  be  within 
the  prohibited  degrees  of  consanguinity,  or  lie  under  any  of  those  impedi- 
ments which  in  the  ecclesiastical  and  civil  law  render  a  marriage  void 
ab  initio.    If  either  of  them  are  married  at  the  time  of  the  betroth- 
ment the  contract  is  void ;  but  the  married  party  will  not  in  our  own  law  be 
permitted  to  take  advantage  of  his  own  wrong,  and  set  up  the  previous 
marriage    or   a   previous   engagement,    as  an  answer  to  an  action  for 
damages  for  his  breach  of  contract.      "  Such  a  disability  as  consang^uinity 
within  the  Levitical  degrees  might  be  pleaded,  or  it  might  be  given  in 
evidence  upon  non-assumpsit  pleaded.    Pre-contract  is  a  disability,  but  it 
will  not  avoid  the  performance   of  your   promise,   because  it  proceeds 
from  your  own  act",  (z)    If  any  married  man,  moreover,  represents  him- 
self to  be  single  and  induces  a  woman  to  betroth  herself  to  him  upon  the 
faith  of  his  representation,  a  special  action  on  the  case  for  the  deceit  lies 
against  him  at  the  common  law. 

Contracts  to  marry  at  a  future  time  were  at  one  period  of  our  legal 
history  looked  upon  with  great  suspicion  and  dislike,  and  the  courts  seem 
to  have  been  disposed  to  consider  them  void  as  contrary  to  the  pubUo 
policy  of  the  law.  "All  such  contracts,"  observes  Lord  Mansfield, 
**  ought  to  be  looked  upon,  as  Lord  Hardwick  said  in  the  case  of  Wood- 
house  V.  Shepiey,  with  a  jealous  eye.  They  are  liable  to  many  mischiefs 
and  many  dangerous  consequences.     When  persons  of  different  sexes, 

(x)  OtAuU^  ch.  29  ▼.  18, 19.    Ciero  1,   de      1.  2. 
divinat    Mom  fait  yeteribiu  ttipulari  et  spon-  (y)  Lane's  Modem  BgypUani,  (Marriage.) 

dere  nbi  urarefl  fiituxaa.  Dig.  lib.  23,  tit.  2,  (z)  Harritcm  t.  Cage,  Baym.  887. 
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attached  to  each  other^  and  thas  oontraotiDg  to  marry  each  other,  do  not 
marry  immediately,  there  is  always  some  reason  or  other  against  it:  as 
disapprobation  of  friends  and  relations,  inequality  of  circumstances,  or  the 
like.  Both  sides  ought  to  continue  firee,  otherwise  such  contracts  may  be 
greatly  abased ;  as  by  putting  women^s  virtue  in  danger  by  too  much  con- 
fidence in  men ;  or  by  young  men  living  with  women  without  being  mar- 
ried." (a)  As  the  marriage  cannot,  howerer,  be  celebrate^d  the  very  in- 
stant it  is  agreed  upon,  it  would  be  a  hard  case  if  one  of  the  parties,  rely- 
ing upon  the  plighted  faith  of  the  other,  was  to  incur  expense  in  anticipa- 
tion of  the  fulfilment  of  the  engagement,  and  not  be  entitled  to  recover 
damages  for  the  injury  he  had  sustained  by  the  breach  of  it;  and  it  has 
long  been  held  that  such  contracts  fairly  entered  into  without  fraud  and 
deception  on  either  side,  are  as  valid  and  effectual  in  law  as  any  other  con- 
tracts ;  (b)  and  that  actions  are  maintainable  upon  them  not  only  for  the 
recovery  of  any  pecuniary  damage  that  the  parties  may  have  sustained,  but 
for  an  ample  compensation  for  the  misery  and  injury  to  their  prospects  and 
situation  in  life  resulting  firom  the  breach  of  them. 

Every  contract  of  betrothment  is  founded  upon  a  mutuality  of  obliga- 
tion and  liability,  and  when  mutual  covenants  are  entered  into  between  a 
man  and  a  woman  to  marry  each  other  by  a  day  named,  the  covenant  of 
the  one  party  is  the  foundation  for  the  covenant  of  the  other,  and  there- 
fore, if  the  deed  is  founded  on  the  common  liability  of  both,  it  must 
be  executed  by  both  before  any  one  of  them  can  be  made  liable  upon  it 
(c)  Covenants  of  this  description  constitute  mutual  conditions  to  be  per- 
formed at  the  same  time,  so  that  if  one  party  was  ready  and  offered  to  per- 
form the  contract,  and  the  other  neglected  or  refused^  the  party  that  was 
ready  and  offered  has  fulfilled  his  or  her  engagement,  and  may  maintain 
an  action  for  the  default  of  the  other,  (d) 

A  covenant  to  marry  generally  without  specification  of  time,  is  a  cove- 
nant to  marry  within  a  reasonable  period  after  request,  and  if  the  cove- 
nantor is  required  by  the  covenantee  to  fulfil  the  covenant,  and  neglects  so 
to  do  within  a  reasonable  period,  he  is  liable  to  an  action  at  the  suit  of  the 
latter  for  the  recovery  of  such  damages  as  may  have  been  sustained  by  the 
breach  of  contract. 

Mutual  promises  of  marriage.^^K  betrothment  by  simple  contract  is 
founded  upon  mutual  promises  to  marry  at  a  future  period,  and  is  perfbcted 

(a)  Lowt  ▼.  Peen,    4  But.  2230.    Key  t.  1  Freem.  66.  Holder  r,  Ditkeeofn,  ib.  94 ;  8  Keb. 

Bradshaw,    2  Vern.  102.  148,  s.  c    Corifc  t.  JBdiwr,  1  Str.  82. 

(6)  Pick  V  Ingram,  Styln,  268,278.  Baker  (e)  Ante.  185,  244. 

▼.  Smith,  ib.  295,  308,  804.    Burrdl  t.  Strang,  (<Q  Ante,  202. 
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and  made  binding  by  the  bare  consent  of  the  parties,  (e)  the  promise  of 
the  one  party  to  marry  being  the  consideration  for  the  promise  of  the 
other.  The  contract  mast  be  obligatory  on  both  parties  at  the  same  in- 
stant, so  that  each  may  have  an  action  upon  it,  or  it  will  bind  neither. 
*'  If  the  woman's  promise  does  not  bind,  the  man's  promise  is  but 
nudum  pactum^  and  therefore  it  is  actionable  either  on  both  sides  or  on 
neither  side.  (/)  "  It  is  essential/'  observes  Pothier,  ''  to  the  validity  of 
a  contract  of  betrothment  that  the  engagement  should  be  reciprocal. 
Therefore,  where  the  advocate-general  in  the  cause  of  the  Lord  Desportes, 
produced  a  note  signed  by  the  said  lord,  and  conceived  in  these  terms : 
'  I  promise  to  Mademoiselle  Bourderet  to  marry  her ; '  it  was  held  that 
the  note  was  void,  and  did  not  create  any  obligation,  because  there  was  no 
reciprocal  promise  on  the  part  of  the  said  lady,  who  had  only  ex  post  facto 
placed  her  signature  to  the  note  in  the  absence  of  the  said  Lord  Des- 
portes." The  mutual  promises  must,  undoubtedly,  as  the  one  is  the  foun- 
dation of  the  other,  strictly  and  technically  speaking,  be  made  at  the  same 
time.  But  in  our  own  law,  an  offer  or  promise  of  marriage,  sent  by 
post,  or  left  at  a  lady's  residence  for  her  consideration,  is  deemed  to  be 
continually  renewed  until  she  has  had  an  opportunity  of  accepting  or  re- 
jecting it;  (ante,  87;)  and  the  moment  it  is  accepted  the  mutual  pro- 
mises are  in  contepiplation  of  law  then  exchanged  between  the  parties,  and 
the  liability  at  once  attaches. 

And  if  a  man  makes  an  express  offer,  or  promise  of  marriage,  to  a 
woman,  the  acceptance  thereof  by  the  latter,  and  the  promise  made  by  her 
in  return,  may,  so  far  as  it  is  necessary  to  be  proved,  in  order  to  enable 
her  to  sustain  an  action  against  the  man  for  a  breach  of  his  engage* 
ment,  be  established  through  the  medium  of  her  conduct  and  actions  at 
the  time,  as  well  as  by  express  words.  If  there  be  an  express  promise  by 
the  man,  and  it  appears  that  the  woman  countenanced  it,  and  by  her 
actions  at  that  time  behaved  herself  so  as  if  she  agreed  to  the  matter, 
though  there  be  no  actual  promise,  yet  that  shall  be  sufficient  evidence  of 
a  promise  on  her  side."  {ff)  Therefore,  where  a  gentleman  asked  for  and 
obtained  the  consent  of  the  parents  to  his  marriage  with  their  daughter, 
and  the  young  lady  stood  in  the  room  within  the  hearing  of  the  parties, 
and  made  no  objection  to  the  match,  it  was  held  that  her  silence  under 
such  circumstances,  afforded  as  cogent  evidence  of  her  assent  as  an  express 

(e)  Sufficit  nudiis  GonMniuf  ad  conititaenda  Dickiiuon,,  1  Freem.  95.      DickiKscn  ▼.  Eoi- 

iponnlia.  Big.  lib.  28,  tit.  1, 1.  4.  eroft,  3  Keb.  U8.    Ante,  38, 84,  35. 

{/)  Holt,  C.  J.,  ffarriion  t.  Cage,  1  Salk.  (a)  Holt,  C.  J.,  HMtton  y.  Manseli,  6  Hodj- 

24 ;  OurOL  467  i  6  Mod.  411,  a.  c    Holder  r.  172;  8  Salk.  16. 
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affinnatiTe.  (h)  Bat  if  the  woman  is  the  defendant  in  the  action,  and  is 
herself  sued  for  a  breach  of  promise  of  marriage,  the  promise  must  then 
be  strictly  proved^  and  nothing  short  of  an  express  promise  on  her  part 
will  suffice  to  sustain  the  action. 

Authenticaiion  of  the  contract. — ^We  have  already  seen  (ante,  95)  that 
mutual  promises  of  marriage  do  not  come  within  the  fourth  section  of  the 
Statute  of  Frauds,  which  requires  "  agreements  in  consideration  of  mar* 
riage/'  to  be  put  into  writing  and  signed  by  the  party  to  be  charged  there- 
with. That  section  has  been  held  to  extend  only  to  agreements  to  pay 
marriage  portions,  and  not  to  contracts  to  marry,  (t)  Oral  engagements 
and  promises  to  marry  will  consequently  sustain  an  action,  unless  the  mar- 
riage is  limited  to  take  place  upwards  of  a  year  from  the  making  of  the 
contract,  {k) 

No  .STAMP  is  required  upon  any  contract  of  this  description,  as 
previously  mentioned,  (ante,  130,)  inasmuch  as  the  value  of  it  is  not 
measureable  by  any  pecuniary  standard. 

A  man,  who  was  paying  particular  attentions  to  a  young  girl,  was  asked 
by  the  father  of  the  latter,  after  one  of  his  visits,  what  his  intentions  were  ? 
and  he  replied,  ''  I  have  pledged  my  honour  to  marry  the  girl  in  a  month 
after  Christmas,"  and  it  was  held  that  this  declaration  to  the  father,  who 
had  a  right  to  make  the  inquiry,  and  to  receive  a  true  and  correct  an- 
swer, taken  in  connexion  with  the  visits  to  the  house,  and  the  conduct  of 
the  young  people  towards  each  other,  was  sufficient  evidence  of  a  promise 
of  marriage.  (/) 

Time  of  performance.^ThQ  common  law  does  not  altogether  discoun- 
tenance long  engagements  to  be  married.  If  parties  are  young,  and  cir* 
cumstances  exist  showing  that  the  period  during  which  they  had  agreed 
to  remain  single  was  not  unreasonably  long,  the  contract  is  binding  upon 
them  ;  but  if  they  are  advanced  in  years,  and  the  marriage  is  appointed  to 
take  place  at  a  remote  and  unreasonably  long  period  of  time,  the  contract 
would  be  voidable  at  the  option  of  either  of  the  parties  as  being  in  re- 
straint of  matrimony,  {m)  If  no  time  is  fixed  and  agreed  upon  for  the  per- 
formance of  the  contract,  it  is  in  contemplation  of  law  a  contract  to 
marry  within  a  reasonable  period  after  request,  (n)    Either  of  the  parties, 

(A)  Dante/ y.  Bowlet,    2  C.  &  P.  553.    II  1  12. 

ii*ett  poa  toujoun  neceeaaire  que  ce  consentement  (t)  Cwt  ▼.  Baker  %  1   Str.  88.    Holt,  C.  J., 

8oit  expres.     Lonq'on  pere  fiance  aa  fille  a  quel*  Harr%$on  ▼.  Cage,  1  Baym.  888. 

qu\tn,  la  fille,  qui  est  present,  et  qui  ne  centre-  (k)  Ante,  97. 

dit  A  ce  qne  fait  son  peie,  oeniee  consentir  tacite-  (t)  Potter  y.  Debooe*  1  Stark.  82. 

ment  aux    fianonilloB.     Foth.  Manage,  Part  2,  \m)  Hartley  ▼.  Rire,  10  Baat,  24. 

ch.  1,  No.  30.    (^uae  patris  yoluntati  non  repug-  (n)  PhiliipB  ▼.  Crutehley,   3  G.  &  P.  178. 

nat,  Gonsentire  intcUigitur.    Dig.  lib.  23,  tit.  1^  Harrieon  r.  Cage,  Raym.  886. 
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thereforoy  after  the  makiiig  of  such  a  contract,  may  call  upon  the  other  to 
fulfil  the  engagement,  and  in  case  of  a  refusal  or  a  neglect  so  to  do  on  the 
part  of  the  latter,  within  a  reasonable  period  after  the  request  made,  the 
party  so  calling  upon  the  other  for  a  fulfilment  of  the  engagement,  may 
treat  the  betrothment  as  at  an  end,  and  bring  an  action  for  damages  for  a 
breach  of  the  engagement,  (o)  If  both  parties  lie  by  for  an  unreasonable 
period,  and  neither  renew  the  contract  from  time  to  time,  by  their  con- 
duct or  actions,  or  call  upon  one  another  to  carry  it  into  execution,  the 
engagement  will  be  deemed  to  be  abandoned  by  mutual  consent,  and  the 
parties  will  be  free  to  marry  whom  they  please. 

The  Roman  law  very  properly  considered  the  term  of  two  years  amply 
sufficient  for  the  duration  of  a  betrothment ;  and  if  a  man  who  had  engaged 
to  marry  a  girl  did  not  think  fit  to  celebrate  the  nuptials  within  two  years 
from  the  date  of  the  engagement,  the  girl  was  released  from  the  con- 
tract, (p) 

The  moment  that  either  of  the  parties  puts  it  out  of  his  or  her  power  to 
fulfil  the  contract,  by  marrying  somebody  else,  there  is  a  breach  of  the  en- 
gagement, and  a  right  of  action  at  once  attaches,  whatever  may  be  the 
period  limited  for  the  fulfilment  of  the  marriage  ceremony.  If  the  contract 
was  a  contract  to  marry  on  request,  no  request  need  be  made  nor  alleged 
in  the  pleadings,  as  the  defendant  by  his  or  her  conduct  has  dispensed 
with  the  necessity  of  it,  and  rendered  it  useless.  *^  I  think,"  observes  Lord 
Denman,  in  a  recent  case,  *'  that  if  either  party,  by  his  own  act,  so  altera 
the  state  of  things,  as  to  put  it  out  of  his  power  to  fulfil  the  contract  he 
has  entered  into,  that  party  so  far  dispenses  with  the  necessity  of  the  other 
party  going  through  the  useless  formality,  or  requesting  him  to  do  that 
which  it  is  impossible  he  can  do,  as  to  entitle  the  other  party  at  once  to 
maintain  an  action  for  the  breach  of  contract.  It  seems  to  me,  that  in 
such  a  contract  the  disability  to  fulfil  it,  imposed  by  either  party  on  him- 
self or  herself,  is  a  necessary  dispensation  with  all  conditions  precedent  to 
be  performed  by  the  other  party."(?) 

Conditional  promises  ofniarriage. — ^The  validity  of  conditional  promises 
of  marriage  will  depend  upon  the  reasonableness  of  the  condition,  and  the 
time  limited  for  its  accomplishment  We  have  already  seen  that  the  law 
regards  with  jealousy  and  dislike  all  clandestine  contracts  for  the  celebra- 


(o)  Q<mgK  ▼.  Farrj  2  C  &  P.  681.  quse  nnptias  mntaraiido,  vota  sua  diutius  Mudx 

(0)  Si  M  qui  paellam  sds  nuptiis  pactus  est,  non  paam  oat.     Cod.  lib.  5,  tit.  1, 1.  2. 

intra  biennimn  exeqni  nuptial  Bupenederit,  ejus-  (y)  iSAort  ▼.  Stone,  15  Law  J.  w.  a  (Q.  B.) 

que  spatii  fine  decurso,  in  alterius  posted  con*  145.     Cainu  v.  Stuith,  ib.  (ExcLr.)  106. 
JQDctiunem  pueUa  pervenerit,  nihil  frattdiii  ci  «it, 
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tion  of  marriage  on  the  death  of  parents  and  relations  from  whom  money 
is  expected,  and  who  are  kept  in  ignorance  of  the  contract,  and  that  such 
contracts  are  generally  considered  void  on  public  grounds  by  the  Court  of 
Chancery  ;  also,  that  if  the  celebration  of  the  marriage  is  made  to  depend 
upon  the  happening  of  a  distant  and  uncertain  event,  which  may,  in  all 
probability,  not  take  place  during  the  lives  of  the  parties,  it  would  probably 
be  considered  to  be  a  contract  in  restraint  of  marriage,  and  held  void  on 
that  ground.(r)  If  the  condition  is  a  lawful  condition,  the  liability,  of 
course,  attaches  as  soon  as  the  condition  has  been  accomplished,  (s) 

If,  by  the  contract  of  betrothmeiM;,  it  is  stipulated  that  the  girl  shall  have 
a  certain  sum  as  a  marriage  portion,  or  that  the  man  shall  make  a  certain 
settlement,  the  liability  upon  the  contract  does  not  attach  until  the  condi- 
tion has  been  accomplished.  And  if  a  reverse  of  fortune  prevents  one  of 
the  parties  from  fulfilling  the  engagement  in  respect  of  the  portion  or  the 
settlement,  the  other  is  discharged  from  liability.(0 

Avoidance  of  the  contract  by  mutrepresentation  and  deceit.-^lt  is  said 
by  Pothier  that  if  a  man  comes  to  discover  the  existence  of  circumstances 
connected  with  the  person  he  has  engaged  to  marry,  which  would  have 
prevented  him,  had  he  known  them  at  the  time  of  the  betrothment,  from 
entering  into  the  contract,  he  is  discharged  from  his  engagement*  The 
party,  however,  cannot  make  himself  a  judge  in  his  own  case,  and  the  dis- 
charge from  liability  depends  rather  upon  the  nature  of  the  circumstances, 
the  light  in  which  they  would  be  regarded  by  mankind  at  large,  and  the 
existence  or  non-existence  of  fraud. 

The  rule  of  the  common  law  upon  this  subject  is,  that  the  concealment 
of  any  important  fact  which  ought  in  good  faith  to  be  made  known,  dis- 
charges the  party  who  has  been  the  victim  of  the  deception  from  all  liability 
upon  the  contract.  If  parties  hang  out  Mse  colours ;  if  they  are  not  in 
reality  what  they  appear  to  be  at  the  time  of  the  engagement,  the  contract 
is  void. 

The  circumstances  that  have  been  held  to  justify  the  rescision  of  the 
contract  are  pretty  much  the  same  in  all  countries.  If  one  party  has  been 
convicted  of  a  crime,  and  the  other  did  not  know  of  it  at  the  time  of  the 
betrothment,  the  contract  may  be  rescinded  by  th^  party  who  was  kept  in 

(r)  Ante,  569.    ffartiey  t.  JUee,  10   East,  '  que  80ii8  la  condition  qae  Ttnu  appMrtetia  en 

22.  marriage  oe  que  yooi  aves  promis  d'y  apporter. 

(<)  CoU  ▼.  CoUiHgham,S  C.  &  P.  75.    AtdUn-  Le  renreraement  de  Totre  fortune  Tooa  mettant 

ton  y.  Baker,  2  Peake,  103.  hers  d'etat  de   Tapporter,  je  snia  dechaig^  de 

(O  L'orsqae  par  le  contzat  de  fiancailles,  on  a  mon  engagement,  quasi  ex  d^eetu  ocmditionilk— 

regie  ce  que  chacun  des  parties  apporterait  en  Poth.No.  60. 
manage ;  je  suis  ne  metre  engage  a  toub  epouser 
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ignorance  of  the  faot(tf)  If  a  woman  at  the  time  of  the  betrothment  was 
a  woman  of  general  bad  character,  and  this  was  unknown  at  the  time  to 
the  man  who  promised  to  marry  her^  the  latter  is  entitled,  as  soon  as  he 
discovers  what  she  really  is,  to  break  off  the  engagement.  General  reputa- 
tion of  bad  character  must  be  established  in  such  a  case.(:r)  If  particular 
instances  of  misconduct  are  relied  upon,  they  must  be  fully  proved,  (y)  If 
the  woman  has  previously  committed  fornication ;  if  she  was  with  child  at 
the  time  of  the  betrothment,  or  had  previously  had  a  child,  unknown  to 
the  promisor,  the  latter  is  discharged  firom  his  promise.  (^)  If  he  discovers 
the  fact  before  the  marriage,  and  on  that  ground  declines  entering  into  the 
marriage,  he  has  a  right  to  do  so,  although  the  transaction  may  have  taken 
place  long  previously,  and  the  conduct  of  the  woman  may  have  since  been 
perfectly  correct,(a)  for  every  unmarried  woman  is  presumed  to  be  a  virgin, 
and  a  man  who  has  agreed  to  have  her  upon  such  a  presumption  cannot 
reasonably  be  obliged  to  take  her  when  she  turns  out  to  be  different  from 
what  he  expected.  If  a  widow  conceals  the  fact  of  her  previous  marriage, 
and  betroths  herself  as  a  virgin,  this  is  a  fraud  and  deceit  upon  the  man 
who  has  contracted  with  her ;  she  is  herself  not  in  a  condition  to  fulfil  the 
engagement  on  her  part  in  accordance  with  what  must  be  taken  to  have 
been  the  original  intention  of  the  contracting  parties,  and  has  no  ground 
in  law  or  in  foro  conscienti®  to  call  upon  the  man  to  fulfil  his  contract 
But  if  the  circumstances,  whatever  they  may  be,  are  known  by  the  other 
contracting  party,  there  is  then  no  fraud  or  deceit  in  the  matter,  and  he 
has  no  ground  for  refusing  to  complete  his  engagement.(6) 

If  by  gross  misconduct  during  the  betrothment,  a  woman  shows  herself 
to  be  a  different  person  from  what  she  was  presumed  to  be  by  the  suitor  at 
the  time  he  engaged  to  marry  her,  he  is  of  course  released  from  his  con- 
tract If  it  can  be  shown  that  she  has,  without  the  knowledge  of  the  man 
whom  she  has  engaged  to  marry,  consorted  with  prostitutes  and  loose 
women,  has  been  found  drinking  with  strangers  in  public  houses,  or  re- 
ceiving the  addresses  of  other  men,  or  conducting  herself  with  immodesty 
or  impropriety,  and  not  as  a  virtuous  woman  ought  to  conduct  herself,  the 
man  who  has  promised  to  marry  her  has  a  right  to  say  that  he  has  been 
deceived  in  her  character,  that  she  is  not  the  person  he  took  her  to  be  at 
the  time  he  made  the  contract,  and  that  he  will  not  frdfil  his  engagement. 

So»  on  the  other  hand,  if  a  man  by  a  radical  alteration  in  his  conduct 

(u)  Pothier,  No.  62.  Tonng  v.  Murphy,  8  Sc.  879 ;  3  Bing.  h.  s.  54. 
6r)  Foulke$  t.  SOiwa^,  8  Br».  287.  (a)  Bench  y.  Merrick,  1  Car.  &  Kirw.  467. 

(¥)  Badddiv  v,  MorUock,  Holt,  N.  P.  C.  152.  (b)  Abbott,  0.  J..  1  0.  &  P.  351.    Bench  t. 

(l)  Irving  y.  Oreenwood,  1    C.  &  P.  350.  Merrick,!  Cu.  &  Kirw,  467. 
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for  the  worse  after  the  betrothmeDt,  shows  that  he  is  not  the  person  he  was 
fairly  presumed  to  be  by  the  woman  at  the  time  she  accepted  him  as  her 
betrothed,  the  latter  is  entitled  to  break  off  the  engagement  and  refuse  to 
receive  him  as  her  husband. 

Where  an  action  was  brought  against  a  lady  and  her  newly-married 
husband  for  the  breach  of  a  promise  of  marriage  previously  made  by  her  to 
the  plaintiff,  and  it  appeared  that  the  latter,  whilst  paying  his  addresses  to 
her,  had  behaved  with  rudeness  and  indifference,  that  when  speaking  of  her 
to  third  persons,  he  had  given  great  proof  of  want  of  feeling  as  well  as  of 
gross  manners  and  sentiments ;  Lord  Ellenborough  told  the  jury,  **  that, 
notwithstanding  the  promise  of  marriage  proved,  if  the  plaintiff  had  con- 
ducted himself  in  a  brutal  or  violent  manner,  and  had  threatened  to  use 
the  defendant  ill,  a  woman,  under  such  circumstances,  had  a  right  to  say 
she  would  not  commit  her  happiness  to  such  keeping ;  and  she  might  set 
up  such  defence,  and  it  would  be  legal :  but  though  no  such  evidence  ap- 
peared which  went  to  the  ground  of  action,  if  the  plaintiff  appeared  to  be  a 
man  of  gross  manners  and  destitute  of  feeling  ;  as  he  complained  by  his 
action  of  an  injury  in  the  loss  of  the  society  of  a  woman  which  he  appeared 
never  to  have  valued,  and  the  pleasures  of  which  society  he  seemed  little 
calculated  to  taste,  the  jury  should  take  it  into  their  consideration  (in  esti- 
mating the  amount  of  damages)  in  the  verdict  they  were  to  pronounce."  (^) 

If  there  has  been  a  fraudulent  concealment  of  a  girl's  real  situation  and 
prospects  in  life,  this  is  a  deception  which  avoids  the  contract.  If  a 
lady,  for  example,  has,  previous  to  her  betrothment,  secretly  disposed  of, 
or  squandered  away  property  of  which  she  was  previously  possessed,  or  has 
granted  it  to  her  relations  and  friends,  and  the  contract  of  betrothmeut 
was  entered  into  in  the  behef  that  her  property  and  fortune  continned  the 
same  as  it  had  been  previously  generally  believed  and  reputed  to  be,  and 
no  disclosure  is  made  of  her  altered  situation  and  position  to  the  suitor  at 
the  time  of  the  betrothment,  this  is  a  deception  which  entitles  him  to  say, 
when  he  discovers  the  fraud,  that  he  will  not  be  bound  by  the  engagemeut 
So  if  a  woman  is  deeply  involved  in  debt  at  the  time  of  her  betiothment, 
and  the  fact  is  kept  secret  from  her  intended  husband,  this  is  a  gross  fraud 
which  at  once  entitles  him  to  avoid  the  contract.  More  especially  if  false 
representations  are  made  by  a  girl,  or  by  her  friends  in  collusion  with  her, 
as  to  her  circumstances  and  situation  in  life,  and  the  amount  of  her  for- 
tune and  marriage  portion,  and  the  contract  was  entered  into  by  the  man 

(r)  Leeda  v.  Cool,  4  Esp.  267. 
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on  the  faith  of  such  representations,  the  fraud  thus  practised  upon  him  is 
an  answer  to  any  action  that  may  be  brought  against  him  npon  the  con- 
tracted;?) But  if  the  plaintiff  herself  was  no  party  to  the  fraud,  and  made 
no  false  representation,  and  was  guilty  of  no  wilful  suppression  of  the 
truth,  the  defendant  cannot  escape  from  liability. 

Dispensation  of  the  contrcmt, — What  amounts  to  a  sufficient  excuse 
for  its  non-performance. — ^If,  after  the  mutual  promises  of  marriage  have 
been  exchanged,  the  woman  makes  any  conveyance  or  disposition  of  any 
considerable  portion  of  her  property  without  her  intended  husband's  know- 
ledge and  concurrence,  this  is  a  deception  upon  the  latter,  which  entitles 
him  to  withdraw  from  the  engagement  ns  soon  as  he  is  made  aware  of  the 
circumstance.  ''  The  injury  he  would  sustain  if  such  a  transaction  were 
to  be  sanctioned  is  obvious ;  for  since  the  wife's  apparent  fortune  in  addi- 
tion to  his  own  may  be  a  weighty  consideration  and  inducement  for  enter- 
ing into  the  marriage  state,  the  happiness  of  both  might  be  endangered,  if, 
after  ^e  treaty  began  under  such  calculations  and  persuasions,  the  intended 
wife  should  be  enabled,  prior  to  the  marriage,  to  disappoint  them,  by  dis- 
posing of,  or  abridging  her  interest  in,  the  property  that  belonged  to 
her.(^)  If,  therefore,  nothing  has  been  said  or  agreed  upon  at  the  time  of 
the  betrothment  respecting  the  settlement  to  be  made  on  the  marriage,  and 
the  lady  insists  on  making  a  settlepient  of  her  own  private  fortune  to  her 
separate  use,  free  from  the  dominion  and  control  of  the  intended  husband, 
the  latter  is  entitled,  if  he  disapproves  of  the  arrangement,  to  withdraw  from 
the  contract,  and  to  say  that  he  will  not  marry  her  upon  such  terms. 

Accidents  and  mishaps  altering  the  condition  of  either  of  the  parties, 
— ''If,"  observes  Pothier,  (No.  60,  61,)  ''anything  has  happened  to  my 
betrothed  which  would  have  prevented  me  from  entering  into  the  contract 
could  I  have  foreseen  it  at  the  time  I  promised  to  marry  her,  I  am  discharged 
from  my  engagement."  This  doctrine, as  thus  broadly  stated,  does  not  accord 
with  the  strict  principle  of  the  common  law  upon  the  subject  Many  cir- 
cumstances may  have  occurred,  such  as  the  loss  of  fortune,  the  death  of 
powerful  relations,  the  deprivation  of  personal  beauty,  &c.,  which,  in  the 
judgment  of  particular  individuals,  would  have  prevented  them  from  enter- 
ing into  the  contract  had  they  occurred  prior  to  the  making  of  it,  but  which 
form  no  excuse  in  the  eye  of  the  common  law  for  the  non-fulfilment  of  the 
engagement  The  discharge  depends  in  our  own  law  upon  the  nature  of 
the  circumstances  that  have  occurred,  and  it  is  for  the  courts  to  determine 

(en  Wharton,  \.  Lewis,  1 C.  &  P.  529.    Foote      615.    Howard  v.  HooUr,  2  Ch.  R.  U,    Lance 
V.  Sayne,  ib*  546.  v.  Norman.,  ib.  42.    PouUon  ▼.  WtUinatont  2 

(0 1  Rep.  163.    Taylor  v.  Pugk,  1  Hare,       P.  Wms.  535. 
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whether  it  amoonts  to  a  dispensation  of  the  contract  or  not  The  general 
rule  is,  that  if  the  situation  and  position  of  either  of  the  parties  as  regards 
his  or  her  fitness  for  the  marriage  bed,  is  materially  and  permanently 
altered  for  the  worse,  (whether  by  or  without  the  fault  of  such  party,)  be- 
tween the  time  of  espousals,  and  the  celebration  of  the  nuptials,  the  con- 
tract is  dispensed  with,  and  the  other  party  is  released  from  the  engagement 

We  must  look  at  a  contract  of  this  description,"  observes  Lord  Denman, 

with  a  view  to  the  feelings  and  intentions  of  the  parties  to  such  a  con- 
tract, at  the  time  it  was  made.  The  parties  must  be  taken  to  have  con- 
tracted with  reference  to  the  state  and  condition  in  which  they  were  at  the 
time  of  the  making  of  the  contract"  (/)  Therefore,  as  is  observed  by 
Pothier,  if  a  girl,  after  her  betrothment,  is  ravished,  the  rape  operates  as  a 
dispensation  of  the  contract,  although  the  girl  herself  was  not  in  any  way 
to  blame  in  the  matter.  (^) 

If  one  of  the  parties  is  attacked  by  blindness,  or  by  an  incurable 
disease,  or  any  malady  calculated  prematurely  to  impair  and  weaken  the 
constitution,  this  is  such  an  alteration  in  the  condition  of  the  party, 
affecting  his  or  her  fitness  for  the  duties  and  obligations  of  matrimony,  as 
wiU  dispense  with  the  performance  of  the  contract  on  the  part  of  the  other 
party.(A)  The  loss  of  a  nose  by  one  of  the  parties  during  the  betroth- 
mentf  is  considered  by  the  French  law  as  a  sufficient  excuse  for  the  break- 
ing off  of  the  engagement  by  the  other.  (Pothier,  No.  60.)  But  such  a 
misfortune  would  not  be  considered  to  amount  to  a  dispensation  of  the 
contract  at  the  common  law,  inasmuch  as  the  loss  of  that  member  is  not 
in  anywise  calculated  to  diminish  the  capability  of  the  party  to  fulfil  the 
duties  of  matrimony ;  and  the  mere  diminution  of  personal  beauty,  un- 
accompanied by  loss  of  health,  is  no  answer  to  an  action  for  a  breach  of 
a  promise  of  marriage. 

If,  after  the  accident  or  misfortune,  or  whatever  it  may  be,  has  occurred, 
the  parties  continue  to  conduct  themselves  towards  each  other  as  persons 
betrothed,  they  will  be  deemed  to  have  renewed  the  engagement,  and  will 

be  responsible  accordingly.  XO 

Dissolution  of  the  betrothment  hy  consent. — ^Parties  who  have  ex- 
changed mutual  promises  of  marriage,  may  of  course  at  any  time  before 
the  contract  is  carried  into  effect  by  the  performance  of  the  marriage 
ceremony,  dissolve  the  engagement  by  mutual  consent.    ''  Qum  consensu 

(f)  15  Law  J.  V.  s.  (Q.  B^  146.  ment  det  fiancaiUes.    Tr«M  dm  Marriage,  No. 

{a\  Lonqae  ma  fimuuxe  a  M  depnia  nos  fian*  60. 

caiiles,   niTie    par  qnelqu'un,    quoiqu*eIle  n'ait  (A)  Aukifuoi^  ▼.  Baker^  2  Feake,  108. 

pas  comenti  au  npt,  ce  mpt  mc  d^e  de  I'engage-  (t)  Pothier,  Tr.  du  Mar.  No.  68. 
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contrdhuntur  contrario  consensu  dissolvuntur."  {k)  In  some  countries  it 
has  been,  and  is,  ihe  custom  to  strengthen  the  contract  by  oath.  This  is 
at  present  frequently  the  case  in  France,  but  the  oath  does  not  there  pre- 
vent the  parties  to  the  contract  firom  dissolving  it  by  mutual  agreement. 

MARRUGE   PORTIONS  and  MARRIAGE   SETTLEMENTS. 

Promises  of  portions  and  settlemenis.^^K  promise  to  give  a  girl  a  spe- 
cified sum  on  her  marriage,  or  to  pay  money  to  either  the  intended  bus* 
band  or  wife,  or  settle  property  Upon  them,  or  either  of  them,  in  the  event 
of  their  marrying,  creates  a  binding  obligation  in  the  eye  of  the  law,  the 
performance  of  the  marriage  being  a  good  consideration  for  such  an  under- 
taking. "  Marriage  is  one  of  the  strongest  considerations  in  the  law, 
either  to  raise  a  use.  or  to  found  a  contract,  gift»  or  grant."(/)  But  the  pro- 
mise must  be  authenticated  by  a  note  in  writing,  signed  by  the  promisor  or 
his  agent,  pursuant  to  the  fourth  section  of  the  Statute  of  Frauds,  which 
requires,  as  we  have  already  seen,  (ante,  95,  96,)  all  agreements  made  in 
consideration  of  marriage  to  be  put  into  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  his  agent  thereunto  lawfully  authorized,  (m) 
And  the  celebration  of  the  marriage  on  the  faith  of  the  promise,  is  no  part 
performance  of  the  agreement,  so  as  to  take  it  out  of  the  operation  of  the 
statute,  (n)  If,  therefore,  the  husband,  prior  to  the  marriage,  gives  a 
verbal  promise  to  the  wife  that  he  will  settle  her  property  upon  her  and 
her  children,  she  has  nothing  more  to  rely  upon  but  his  honour ;  and  if 
after  the  marriage  he  breaks  his  word,  she  has  no  remedy  against  him. 
**  In  cases  of  firaud,  as  if  one  agreement  in  writing  should  be  proposed 
and  drawn,  and  another  fraudulently  and  secretly  brought  in  and  executed 
in  lieu  of  the  former,  equity  would  relieve  even  against  the  words  of  the 
statute ;  but  where  there  is  only  a  reliance  upon  the  honour,  word,  or  pro- 
mise of  the  defendant,  the  statute  making  those  promises  void,  equity  will 

not  interfere.'*(d) 

A  father,  on  a  treaty  for  the  marriage  of  his  daughter,  signed  an  agree- 
ment with  the  intended  husband,  to  give  the  daughter  a  certain  sum  as  a 
marriage  portion,  and  afterwards  designing  to  escape  from  his  agreement, 
got  his  daughter  ''  to  put  on  a  good  humour,"  and  get  possession  of  the 

(£)  Bakir  t.  Smiik,  Stylei,  295,  808,  804.  (%)  Dundat  t.  DmUm,  1  Yet.  199.    Afonlo- 

aiiomJUm  T.  Pallet  1  C.  &  K.  148 ;   Poth.  Tr.  cvlU  t.  MaxwM,  1  P.  Wmi.  618  ;  1  Str.  286, 

dn  Mar.  No.  65.  s.  c 

(0  1  Freem.  96 ;  'Bsjm,  887.  (o)  Lord   Chancellor  Parker,    MonJUumU  t. 

\m)  liaiuUUlr.Minyon,  12Vei.  78.  Sawdn  MaxweU,  1  P.  Wma.  620.    Dundat  r,  J>uUiu, 

T.  AmUml,  Pira.  CIl  404.  1  Yea.  199. 
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document,  and  deliver  it  back  to  him,  and  then  get  married,  which  she 
did,  the  father  standing  at  the  comer  of  the  street  to  see  her  go  to 
church ;  and  the  Court  of  Chancery  ordered  the  agreement  to  be  carried 
into  effect,  {p) 

A  mother  who  was  the  absolute  owner  of  certain  property,  was  present  at 
a  treaty  for  her  son's  marriage,  and  heard  him  declare  to  his  proposed 
wife  and  her  relations  and  guardians,  that  she  (the  mother)  was  only 
tenant  for  life  of  the  property,  and  that  the  remainder  was  limited  to  him 
after  her  death ;  and  the  mother  was  privy  to  the  execution  of  a  deed» 
whereby  the  son  proposed  to  settle  tlie  property  on  her  death  upon  the 
issue  of  the  marriage  ;  and  it  afterwards  appeared  that  the  mother  was 
not  tenant  for  life,  but  the  absolute  owner  of  such  property,  and  that 
there  was  no  limitation  of  it  to  the  son  after  her  decease,  at  the  time  of 
the  execution  of  the  settlement;  and  the  Court  of  Chancery  ordered  her  to 
make  good  the  settlement,  and  execute  a  conveyance  of  the  property,  and 
clothe  the  son  with  the  interest  which  she  permitted  him  to  represent  that 
he  had  at  the  time  of  the  conclusion  of  the  marriage,  (q) 

If,  therefore,  the  relations  and  friends  of  parties  proposing  to  be  mar- 
ried pretend  to  settle  estates  upon  them,  or  to  make  a  provision  for  them, 
and  the  children  of  the  marriage,  and  the  nuptials  are  celebrated  upon  the 
faith  of  such  settlements  or  provision,  and  under  the  belief  that  they  have 
been  duly  made ;  and  the  transaction  afterwards  turns  out  to  be  a  cheat, 
the  Court  of  Chancery  will  compel  the  parties  who  have  been  guilty  of  the 
fraud  to  make  good  that  which  they  pretended  to  do.  (r)  But  a  represen- 
tation concerning  the  fortune  or  circumstances,  or  prospects  of  a  party 
about  to  be  married,  by  a  relation  who  does  not  at  the  time  know  that  his 
statement  is  untrue,  and  who  does  not  make  it  fraudulently,  and  with 
intent  to  deceive,  will  not  bind  him  in  equity  to  make  it  good.  The 
transaction  must  amount  to  a  fraud  to  warrant  the  interference  of  the  court, 
or  there  must  be  some  writing  signed  by  the  party,  amounting  to  a  pro- 
mise, to  make  good  the  representation,  (s) 

What  is  a  sufficient  note  or  memorandum  of  a  promise  to  make  a  settle- 
ment. — If  a  husband  writes  a  letter,  promising  to  make  a  settlement  upon 
his  intended  wife,  or  a  father,  by  letter,  promises  ''  to  give  such  a  fortune 
with  his  daughter  to  one  who  should  marry  her,'*  this  is  a  suflScient  com- 
pliance with  the  requirem^its  of  the  statute.     But  the  promise  must  be  an 


(p)  MaUet  T.  Halfpehnif,  1  Bq.  Abr. ;  20  pi.  (r)  BewrUy  ▼.  BtverUy,  2  Ycfn.  1S3.   Dw^- 

6 ;  Pre.  Ch.  404.  Uu  v.  Ward,  Ch.  Ca.  99. 

\,q)  Hunsden,  v.  Ckeifney,  2  Vera.  150.  (#)  Merewelker  ▼.  Skaw,  2  Cox,  124. 
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-absolute  promise,  oDd  not  of  course  dependent  upon  conditions  and  con- 
tingencies remaining  anaGComp]i8hed.(^) 

Contracts  in  fraud  of  settlemenin  and  promises  of  marriage  portions. 

Any  private  underhand  agreement  or  treaty  entered  into  for  the  purpose  of 
infringing  or  defeating  an  open  public  agreement,  made  in  consideration 
of  marriage,  is  fraudulent  and  void,  and  will  be  set  aside  by  the  Court  of 
Chancery.  A  bond,  for  example,  given  by  the  husband  to  return  part  of 
his  wife's  marriage  portion,  without  the  privity  of  his  own  parents  and 
guardians,  and  all  the  parties  to  the  treaty  of  marriage,  is  fraudulent  and 
void,  and  cannot  be  enforced  against  the  husband,  (u)  If  the  father  or 
any  other  relation  or  friend  of  the  husband  or  wife,  who  has  promised  or 
agreed  to  make  a  settlement  of  property  upon  one  or  both  of  them  on  their 
marriage,  or  to  give  a  marriage  portion  to  the  wife,  takes  a  bond  or 
covenant  from  either  the  husband  or  wife,  or  both  of  them,  to  repay  the 
whole  or  any  part  of  such  marriage  portion  or  reconvey  an  estate  granted 
or  intended  to  be  granted,  the  contract  is  void,  as  being  a  fraud  upon  the 
parties  to  the  treaty  of  marriage,  and  upon  the  parents  and  guardians  who 
have  a  right  to  give  or  withhold  their  consent,  and  as  tending  to  encourage 
fraud  and  deceit,  and  being  generally  contrary  to  public  policy.  Thus 
where  a  father  agreed  to  give  his  son  a  certain  annuity  for  his  mainte- 
nance on  his  marriage,  and  the  son  agreed  with  the  father  to  release  a  cer- 
tain portion  of  the  allowance,  and  this  latter  agreement  was  kept  from  the 
knowledge  of  the  intended  wife  and  her  father  until  the  nuptials  were 
celebrated ;  (:r)  it  was  held  that  the  last  agreement  was  fraudulent  and 
void,  and  the  Court  of  Chancery  agreed  that  it  should  be  set  aside,  (y) 
So  where,  on  the  treaty  of  marriage  between  Lord  Arbuthnot  and  Miss 
Morrison,  the  father  of  the  latter  agreed  to  give  50,000  marks  as  a  mar- 
riage portion  with  his  daughter ;  and  a  settlement  was  agreed  to  be  made 
by  Lord  Arbuthnot  and  his  friends,  in  consideration  of  that  fortune ;  and 
the  night  before  the  execution  of  the  articles,  Morrison  prevailed  on  Lord 
Arbuthnot  to  sign  and  execute  a  writing,  to  the  effect  that  the  real  agree- 
ment was  for  40,000  marks  only,  and  that  Morrison  had  agreed  to  the 
contract  for  60,000,  upon  the  express  understanding  that  Lord  Arbuthnot 
should,  by  his  private  obligation,  bind  himself  to  release  the  10,000,  it 

(t)  Bird  T.  BloBie,  2  Ventr.  861.    Moore  ▼.  (x)  PfyUm  ▼.  BladwtU,  I  Vera.  240.    SeoU 

Eart,  1  Vem.  1 10.    Swgood  t.  Mm,k,  Pre.  Ch.  y.  SeoU,  1  Cox,  867.    Palmer  y.  Neavt,  11  Ve^ 

661.     Randall  y.  Morgan,  12  Ves.  67.    Ayl^t  166.     Troiiffhion  y.  TrouffhtoM,  8  Atk.  666;  1 

V.  Tracy,  9  Mod,  4.  Ves.  86,  i.  c     Greffor  y.  Kemp,   2  Swaait. 

(«)  Kemp  y.  Coleman,  1  Salk.  156.    Turton  404,  n. 

y.  Beiuon,  2  Vera.  764 ;   IP.  Wnw.  495,  •.  e.  (y)  BtiiUr  r.  Chancev,  cited  in  OiffQrd  y 

PiUaim  y.  Ogbowme,  2  Ve^  ien.  880 ;  1  Ves.  Oifford,  \  Kq.  Abr.  88,  B.  8.                ^          - 
•eD.277.    /oiafcicm  y.  DucAatf^  8  T.  &.  552. 
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was  held  that  this  olaadestine  oontraot  was  absolutely  void,  as  being- 
contrafidem  iabularum  nuptiarum,  and  that  Momson  was  hound  to  pay  the 
marriage  portion,  as  publicly  agreed  upon  in  the  presence  of  the  friends  of 
Lord  Arbuthnot,  without  any  diminution  or  abatement.  (2:) 

If  the  relations  of  a  woman  furnish  her  with  money,  in  order  that  she 
may  appear  to  have  a  considerable  marriage  portion^  and  secretly  take 
from  her  a  bond  or  covenant  to  repay  the  money  advanced  after  her  mar- 
riage, the  bond  is  void,  both  against  the  husband  and  wife.  Thus,  where 
a  brother  secretly  advanced  his  sister  160iL  to  make  up  the  marriage 
portion  required  by  her  proposed  husband,  taking  a  bond  from  her  for 
the  repayment  of  the  money  advanced,  and  the  marriage  was  celebrated, 
and  the  husband,  who  knew  nothing  of  the  bond,  died  without  issue,  and 
afterwards  the  wife  died,  and  an  action  was  then  brought  upon  the  bond 
against  her  executor  to  recover  back  the  160/. ;  the  Lord  Chancellor 
ordered  the  bond  to  be  delivered  up  to  be  cancelled,  observing  that  **  that 
which  was  once  a  fraud  will  always  be  so,  and  the  accident  of  the  woman's 
surviving  the  husband  will  not  better  the  case."  {a) 

So  if  a  relation  or  friend  of  the  husband  advances  him  money,  or 
clothes  him  with  the  apparent  possession  of  property  to  enable  him  to 
make  a  show  of  wealth  in  order  to  obtain  a  corresponding  portion  with 
his  wife,  and  takes  from  such  husband  a  bond  or  covenant  for  the  re* 
payment  of  the  money  advanced,  or  the  surrender  of  the  property  intrusted 
to  him,  the  bond  or  covenant  will  be  void,  and  the  husband  will  be 
entitled  to  hold  the  property  for  his  own  use,  notwithstanding  that  he 
was  himself  a  party  to  the  deception.  *'  In  cases  of  frauds  on  mar- 
riage, although  the  husband  is  a  party  to  the  fraud,  yet  his  interest  is  not 
to  be  affected,  since  it  is  impossible  to  make  him  liable  in  respect  thereof 
without  involving  the  wife  and  children  and  family  upon  whom  the  deceit 
has  been  practised."  (Jb) 

A  widow,  on  the  marriage  of  her  son,  agreed  with  the  wife's  relations 
to  make  a  settlement  on  him  and  his  wife  and  the  children  of  the  mar- 
riage of  certain  lands  which  she  had  in  jointure.  She  at  the  same  time 
obtained  an  agreement  from  him  to  assign  a  leasehold  estate  to  her,  and 
also  to  pay  her  an  annuity,  but  this  agreement  was  kept  secret  from  the 
intended  wife  and  the  other  parties  to  the  treaty  of  marriage,  and  it  was 
accordingly  set  aside  as  being  underhand  and  fraudulent,  {c) 

(z)  Morriion  ▼.  Arbuiknot,  8  Br.  P.  C.  247 ;      ffarruan,  1  Ooz,  846.     WOber  y.  ArM€r,  4 
1  Br.  Ch.  0.  548.  n.  Br.  P.  G.  170. 
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a)  Oah  Undo,  1  Yem.  475.  (e)  LamUe  T.  ffanman,  2  Tenu  46(^  499. 

[b)  Lord  Chancellor  Thniiow,  Tkomp$on  t. 
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If  a  man  about  to  be  married  is  largely  indebted,  and  a  relation  comes 
forward  and  pays  off  his  debts  in  order  to  enable  him  to  gain  the  consent 
of  the  parents  of  the  lady  to  the  match,  and  at  the  same  time  takes  a  bond 
from  the  lady  and  her  intended  hasband  to  pay  him  a  certain  sum  within 
a  specified  period  from  the  celebration  of  the  nuptials,  the  bond  is  a  fraud 
upon  the  parents,  whose  consent  would  not  have  been  obtained  had 
they  known  of  its  existence,  and  the  husband  and  wife  are  consequently 
entitled,  after  the  marriage,  to  set  it  aside,  although  they  were  both  parties 
to  the  fraud,  (d) 

^*  Joseph  Montefiori,  a  Jew,  being  engaged  in  a  treaty  of  marriage,  his 
brother  Moses,  to  assist  him  in  his  designs,  and  represent  him  as  a  man 
of  fortune^  gave  him  a  note  for  a  large  sum  of  money  as  the  balance  of 
accounts  between  them,  which  balance  he  (Moses)  acknowledged  to  have 
in  his  hands,  though  in  truth  no  such  balance  nor  anything  like  it  existed. 
After  the  marriage  had  been  celebrated,  Moses  reclaimed  the  note  as 
having  been  given  without  consideration,  and  the  matter  was  referred  to 
arbitration.  The  arbitrators  awarded  that  the  note  should  be  delivered 
up,  which  Joseph  refused  to  do,  and  the  matter  having  been  brought  be- 
fore the  Court  of  Queen's  Bench,  that  court  determined  that  the  award 
was  wrong,  and  set  it  aside,  declaring  that  Joseph  was  entided  to  the  note, 
that  Moses  was  bound  by  his  acknowledgment  and  promise,  and  should 
not  be  permitted  to  set  up  his  own  fraud  in  his  defence,  although  his 
brother  was  in  collusion  with  him.  ''  The  law,"  observes  Lord  Mansfield, 
"  is,  that  where,  upon  proposals  of  marriage,  third  persons  represent  any- 
thing material  in  a  light  different  from  the  truth,  even  though  it  be  by 
ooUusion  with  the  husband,  they  shall  be  bound  to  make  good  the  thing 
in  the  manner  in  which  they  represented  it  It  $hall  be  as  represented 
to  be ;  for  no  man  shall  set  up  his  own  iniquity  as  a  defence."  {e) 

Upon  the  same  principle,  creditors  who  conceal  wholly  or  in  part  debts  due 
to  them  from  a  man  about  to  be  married,  and  represent  that  he  is  not  indebted, 
or  is  only  indebted  to  them  to  a  certain  amount  in  order  to  serve  the  turn  of 
their  debtor  and  get  the  parents  of  the  woman  to  consent  to  the  marriage, 
will  be  bound  by  such  fraudulent  representations,  and  wiU  be  barred  from 
all  remedy  for  obtaining  payment  thereof,  just  as  effectually  as  if  they  had 
executed  a  release  under  seal.  (/)  The  principle  on  which  all  these  cases 
have  been  decided  is  that  good  faith  in  matters  relating  to  the  contract 
of  marriage,  is  so  essential  to  the  happiness  both  of  parents  and  children, 

(dO  IUdiM.%  T.  /2«iMai»,  1  Tern.  847.  (/)  NttHU  t.  WiUAnnnj  1  Br.  Ch.  C.  M8. 

(«)  Lord  Mamfidd,  0.  J.,  IfoA^^Sori  y.  Moil-      i?aita6rool«T.i8po<l,  8  Yet.  460;  iaYai.126. 
ff/Con,  1 W.  BL  868. 
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that  whoever  treats  frattdalently  on  such  an  occasion  shall  not  only  not 
gain,  but  lose  by  it.  (^) 

Ante-nupiial  settlements, — A&  soon  as  a  woman  is  married^  her  power 
of  disposition  over  her  own  property  and  fortune,  independently  of  the 
husband,  is  gone ;  she  cannot  sell,  grant,  or  convey  it  away  without  his 
consent,  and  all  her  arrangements  respecting  it  are  subject  to  his  superior 
control  and  direction.  If,  therefore,  a  woman,  intending  to  be  married, 
wishes  to  preserve  her  own  fortune,  or  any  portion  of  it,  £ree  from  the 
dominion  of  the  husband,  she  must  make  a  settlement  of  it  prior  to  the 
marriage.  (A)  The  law  permits  a  woman,  before  her  marriage,  to  convey 
her  property  to  trustees  to  be  holden  by  them  for  her  separate  use  after 
marriage.  If  she  is  in  trade,  she  may  convey  all  hemrtock  in  trade  and 
furniture  to  trustees  to  enable  her  to  carry  on  the  business  separately  from 
the  husband,  and  if  the  latter  do  not  intermeddle  with  the  business,  the 
stock  in  trade  and  furniture  will  not  be  liable  to  be  seized  for  the  debts  of 
the  husband,  (t) 

If  a  woman  is  engaged  to  be  married  at  the  time  she  proceeds  to  make 
a  settlement  of  her  property  upon  herself,  she  must  give  notice  of  her 
intention  to  make  the  settlement  to  her  intended  husband,  to  give  him 
an  opportunity  of  withdrawing  from  the  engagement  in  case  he  disap- 
proves of  her  arrangements.  If  she  neglects  so  to  do,  the  settlement 
will  in  general  be  considered  to  have  been  made  in  fraud  of  his  marital 
rights,  and  will  not  be  binding  upon  him  after  the  celebration  of  the 
nuptials.  The  Court  of  Chancery  will  in  general  set  aside  such  a  settle* 
ment,  and  give  the  husband  the  same  control  over  the  property  as  if  it  had 
never  been  executed,  {k)  In  the  exercise  of  this  stringent  and  arbitrary 
power,  the  court  does  not,  it  has  been  said,  regard  the  scope  or  object  of 
the  settlement,  its  providence  or  improvidence,  but  looks  only  at  what  is 
caUed  the  deception  practised  on  the  husband.  Thus,  a  settle- 
ment made  by  a  widow  of  certain  property,  upon  the  children  of  a 
former  marriage,  during  the  pendency  of  a  treaty  for  a  second  mar- 
riage, has  been  considered  fraudulent  and  void  as  against  the  second 
husband,  if  he  was  not  informed  of  the  circumstance  prior  to  the  cele- 
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)  The  Lord  Chancellor,  1  Br.  Ch.  C.  547.  (0  Jwrmam  t.   Wo6UaUm,  8    T.  B.  eiS. 

A)  So  hj  the  French  law,  Sn  Traits  da  Mar  Hadinion  t.  OiU^  3  Doug.  415 ;  8  T.  B.  620, 

riage,  et  ayant  k  foi  baill^e,  et  henediction  nnp-  n.    Dtan  y.  jBroiMi,  8  D.  &  B.  95 ;  5  B.  ft  G. 

tiaie,  homme  et  femme  peuyent  fiiire,  et  appoeer  886. 

telles  conditionfl  douairee  donations  et  autres  con-  {k)  England  ▼.  Dovju,  2  Beay.  522.    Cairi*- 

yentionique  bon  lenr  lemblera.    D  n*est  plna  Um  y.  Earl<^  Ihnet,  2  Vem.  17.    Ooddard 

pemuB  apres  hi  celebration  du  manage  de  miie  y.  Snow,  I  B«m.  485.    Sitward  y.  Mooter,  8 

ancunes  conyentiona  matrimonialea.    Foth.  No.  Ch.  B.  42^ 
48. 
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bration  of  the  naptials.  (/)  But  the  opinion  and  dicta  upon  this  point 
cannot,  it  is  apprehended,  be  supported  to  this  extent  If  there  has  been 
no  practised  or  intentional  concealment ;  if  the  widow  has  done  nothing 
more  than  make  a  fair  and  reasonable  provision  for  her  children,  such  as 
every  mother  in  her  situation  would  morally  be  bound  to  make,  it  is  impos- 
sible to  say  that  there  is  any  fraud  in  the  case,  or  that  the  husband  can 
in  foro  conscteniuB  be  entitled  to  upset  the  settlement  She  may  have 
derived  the  property  from  her  late  husband  ;  it  may  have  been  bequeathed 
to  her  by  him  in  the  full  confidence  that  she  would  employ  it  for  the  sup- 
port and  maintenance  of  his  and  her  children,  and  if  that  be  so,  she  acts  only 
in  the  execution  of  the  most  sacred  of  all  trusts  when  she  attempts  to  se- 
cure it  to  their  use  free  from  the  dominion  of  the  intended  second  husband. 
''  It  is  not  every  alienation  of  the  wife's  property,  during  the  treaty  of  mar- 
riage, which  can  be  regarded  as  fraudulent,  because  the  husband  was  not 
a  party  to  it.  There  is  no  implied  contract  on  her  part,  during  the  treaty 
of  marriage,  that  her  property  as  it  existed  at  the  time  of  the  commence- 
ment of  the  treaty  shonldstiffer  no  diminution.*\m)  If  the  husband  has  made 
no  inquiries  upon  the  subject  before  marriage,  and  has  been  misled  by  no 
false  statements  and  assertions^  there  is  in  truth  no  deception  or  fraud 
practised  upon  him  at  all,  and  he  has  not  the  slightest  ground,  in  con- 
science or  equity,  to  set  aside  the  settlement  (n) 

If  the  settlement  has  been  made  prior  to  the  treaty  of  marriage, 
there  is  then  of  course  no  ground  for  impeaching  it  And  if,  during  the 
betrothment,  the  woman  announces  her  intention  of  making  the  settlement 
to  her  intended  husband  so  as  to  give  him  an  opportunity  of  withdrawing 
from  his  promise  of  marriage,  and  the  nuptials  are  celebrated,  the  settle- 
ment will  stand  good,  as  there  is  not  then  the  slightest  pretence  for  saying 
that  there  has  been  any  fraud  or  deception  in  the  matter,  (p)  And  a  husband 
has  no  right  to  disturb  a  secret  settlement  made  by  the  wife  pending  the 
treaty  for  the  marriage,  provided  he  has  by  his  conduct  before  marriage, 
put  it  out  of  the  power  of  the  wife  effectually  to  make  any  stipulation  for 
the  settlement  of  her  property,  by  rendering  retirement  from  the  mar* 
riage  on  her  part  impossible.  Thus,  where  a  man  seduced  a  girl  during 
the  betrothment,  and  brought  her  to  his  house  to  cohabit  with  him  before 
marriage,   and   the   girl  during  the  cohabitation  made  a  settlement  of 

(Q  1  Roper,  165,  166l    Mngland  Y.'lhitnt,  (o;  CaunUtt  of  8traikm<)T€  t.  Bowm.   2  Cox, 

2  Bear.  52J».  34  ;  2  Br.  C  0.  860 ;  1  Vm.  22  a.  c.  Slocomh  t. 

(m)  Lord  SIdon,  1  Vet.  &  B.  358;    V.  C.  (7/«M,  2  Br.  C.  0.  545,  550.  St.Qeorgtr.Wake, 

Wigram,  1  Hare,  618.  1  Myl.  &  K.  617,  618.     CoUon  v.  King,  2  P. 

{%)  Hunt  T.  AfaOkews^  1  Vem.  408.  Wnui.,  858,  674.    BiUke's  caae,  2  Freem.  91 . 
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her  own  fortune  to  the  separate  use  of  herself  for  life,  with  remainder 
to  her  children  in  equal  shares,  to  the  exclusion  of  any  future  hushandy 
and  was  suhsequently  married  to  the  man  with  whom  she  had  cohabited, 
the  court  refused  to  set  aside  the  settlement,  saying  that  the  woman 
committed  no  fraud  upon  the  husband,  if  when  placed  under  such 
circumstances,  she  took  the  only  means  she  had  lell  her  of  protecting 
herself  (p) 

The  property  intended  to  be  settled  upon  one  or  both  of  the  parties  U) 
the  marriage  generally  consists  of  freehold  or  leasehold  property,  or  money 
in  the  funds,  and  it  is,  prior  to  the  marriage,  conveyed  to  trustees  to  be 
holden  by  them  either  for  the  separate  use  of  the  wife,  free  from  the  con- 
trol of  the  husband,  or  for  the  use  of  the  husband  and  wife  jointly,  and 
subsequently  of  the  children  of  the  marriage,  with  ultimate  limitations  and 
provisions,  in  case  there  should  be  no  issue.  All  ante-nuptial  settlements 
made  bond  fide  in  contemplation  of  the  marriage,  are  good  both  against 
the  husband  and  his  creditors,  and  all  subsequent  purchasers  of  the 
property  settled.  (^)  Therefore,  whenever  it  is  wished  to  secure  a  provision 
for  the  wife  and  children  which  shall  remain  unaffected  by  the  subsequent 
insolvency  of  the  husband,  the  arrangements  should  be  made  before 
marriage,  as  great  difficulties  are  likely  to  interpose  themselves  in  the  way 
of  an  effectual  settlement  after  marriage. 

If  a  general  power  of  revocation  is  contained  in  a  settlement  of 
realty,  or  if  the  exercise  of  a  power  of  revocation  is  made  to  depend  upon 
the  consent  of  persons  who  are  under  the  influence  and  control  of  the  hus- 
band, the  settlement  cannot  be  supported  against  the  creditors  of  the  hus- 
band, nor  against  subsequent  purchasers ;  (r)  but  if  the  exercise  of  the 
power  is  made  to  depend  upon  the  consent  of  disinterested  third  parties, 
the  settlement  will  be  upheld.  {%)  If  the  husband  reserves  to  himself  the 
power  of  charging  the  land  to  '*  the  full  value,*'  this  reservation  is  tan- 
tamoimt  to  a  general  power  of  revocation,  and  invalidates  the  8ettlement(/) 
But  powers  to  sell  and  exchange  lands,  and  re-invest  monies  and  securities 
with  the  consent  of  trustees,  and  the  usual  powers  of  charging  lands  to  a 
moderate  amount,  given  bond  fide,  will  not  of  course  defeat  the  settle- 
ment {u) 

Post-nuptial  settlements. — A  settlement  by  the  husband,  after  marriage, 
of  property  to  the  use  of  his  wife  and  the  children  of  the  marriage,  will  not 

ip)  Tayfor  t.  Pu^k,  1  Hare,  608,  616.  (*)  Buller  y.  Waterhtfun,  8  Keb.  761 . 

(q)  Campion  v.  Cotton,  17  Vea.  268.  («)  Tarbaekr,  Marbury,  2  Vcm.  510. 

(r)  27Eliz.ch.4,8.5.iS^.<9avu7«r'«c8Se,Lane,  (»)  Jentim  t.  Keymu,  i  Ley.  150;  1  Bop. 

21,  22.    Lavender  v.  Blaittone,  2  Ler.  146.  802,  &c.    Sttgden  on  Powen. 
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evidence  or  badge  of  fraud  to  deceive  or  defiraud  subsequent  creditors,  that 
will  be  good  ;  but  if  any  mark  of  fraud,  collusion,  or  intent  to  deceive  sub- 
sequent creditors  appears,  that  will  make  it  void.  And  I  know  no  case  on 
the  Idth  of  Elizabeth,  where  a  man  indebted  at  the  time,  makes  a  mere 
voluntary  conveyance  to  a  child  without  consideration,  and  dies  indebted, 
but  that  it  shall  be  considered  as  part  of  his  estate  for  the  benefit  of 
his  creditors."  (a)  "  The  statute  is  pointed  only  against  fraudulent  con- 
veyances, as  appears  from  the  preamble  :  and  such  conveyances  only  are 
thereby  invalidated.  A  conveyance  is  not  fraudulent  merely  because  it  is 
voluntary.  A  voluntary  conveyance  may  be  made  of  real  and  personal 
property,  without  any  consideration  whatever,  and  cannot  be  avoided  by 
subsequent  creditors  unless  it  be  fraudulent  within  the  statute.  If  a  per- 
son having  1000/  a  year,  and  not  being  indebted  at  the  time,  gives  away 
500/.  a  year,  the  gift  is  not  fraudulent  unless  it  were  made  with  an  intent 
to  defeat  subsequent  creditors.  Its  being  voluntary  is  primd  facie  evi- 
dence where  the  party  is  loaded  with  debt  at  the  time,  of  an  intent  to 
defeat  and  defraud  his  creditors,  but  if  unindebted  his  disposition  is 
good."  {b)  But  although  a  husband  may  not  be  in  debt  at  the  time  he 
makes  the  settlement,  yet  if  he  becomes  indebted  to  any  considerable  ex- 
tent immediately  after  he  has  made  such  a  settlement,  this  is  a  badge  of 
fraud,  and  if  the  settlement  is  made  long  after  the  marriage,  and  not  in 
pursuance  of  any  agreement  to  make  a  settlement  prior  to  the  marriage,  or 
in  consequence  of  any  sudden  or  unexpected  accession  to  the  wife's  fortune, 
or  any  unusual  circumstance  accounting  for  the  making  of  a  post-nuptial 
setQement,  the  settlement  would  probably  be  considered  to  have  been  made 
by  the  husband  with  the  intention  of  subsequently  running  into  debt  and 
defeating  the  claims  of  future  creditors^  and  would  consequently  be  deemed 
to  be  fraudulent  and  void,  {c)  If,  however,  the  settlement  contains  a  pro- 
vision for  the  payment  out  of  the  settled  property  of  the  husband  s  debts, 
the  settlement  cannot  then  be  invalidated,  {d) 

If  the  husband,  after  marriage,  conveys  his  household  goods  and 
furniture,  cattle,  stock  in  trade,  or  any  other  moveable  chattels,  or  money 
in  the  funds,  to  trustees,  to  be  holden  by  them  for  the  use  of  his 
wife  and  children,,  and  remains,  notwithstanding  such  conveyance,  the 
apparent  possessor  of  the  property,  and  appears  to  the  world  as  the  owner 
of  it,  the  secret  conveyance  so  made  is  primd  facie  a  badge  of  fraud,  as  it 


(a)  Ld.  Chancellor  Hardwicke,  2  Ves.  sen.  11.  (e)  2  Atk.  480.    Tayhr  ▼.  Jonet,  ib.  COO. 

BaUirsbee  v.  FarringUm,  1  Swantt.  106.  (d)  Nunn  t.  Ladbrok$,  8  T.  B.  621.   Georyt 

(5)  v.  C.  PluTDer,   HoUoway  t.  Millard,  1  t.  Milbank,  9  Yea.  194. 
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enables  the  husband  to  obtain  a  false  credit  in  the  commercial  world. 
(e)  But  the  possession  by  the  husband  and  wife  of  property,  stock  in 
trade,  and  furniture,  limited  to  the  separate  use  of  the  wife  be/ore  mar- 
riage, is  no  badge  of  fraud,  and  does  not  render  it  liable  to  be  seized  for 
the  husband's  debts.  (/) 

A  post-nuptial  settlement  made  shortly  after  the  marriage,  pursuant  to 
an  agreement  for  a  settlement  entered  into  before  marriage,  is  as  valid  and 
binding  as  an  ante  nuptial  settlement,  and  will  prevail  against  the  claims 
both  of  creditors  and  purchasers. (^)  And  so  also  is  a  settlement  made  by 
the  husband  in  consequence  of  the  relinquishment  by  the  wife  of  any  valu- 
able interest,  such  as  her  jointure,  or  dower,  or  property  over  which  she 
has  a  power  of  disposition  or  appointment,(/i)  or  made  in  consideration  of 
a  new  portion,  or  addition  to  her  portion,  to  be  given  to  the  wife  by  her  re- 
lations. "  The  settlement  is  equally  good  if  made  after  marriage,  provided 
it  be  upon  payment  of  money  as  a  portion,  or  a  new  additional  sum  of 
money,  or  even  an  agreement  to  pay  money,  if  the  money  be  afterwards 
paid  pursuant  to  this  agreement,  this  is  allowed  both  in  law  and  equity  to 
be  sufiBcient  to  make  it  a  good  and  valuable  settlement."(0  But  the 
amount  and  value  of  the  property  so  settled  must  not  be  greatly  dispropor- 
tioned  to  the  value  of  the  consideration  received  by  the  husband,  or  the 
transaction  will,  if  the  husband  is  indebted  at  the  time,  or  shortly  after- 
wards becomes  insolvent,  be  considered  fraudulent.  "  If  the  settlement  be 
just  in  general,  the  court  does  not  weigh  with  exactness  the  particular  ad- 
vantage gained  on  the  one  side  or  the  other ;  but  if  the  disproportion  be  so 
great  as  would  strike  any  man  of  common  seuse  with  the  inadequacy  be* 
tween  the  settlement  and  the  price  given  for  it,  then  such  circumstances 
will  raise  so  violent  a  presumption  of  fraud  as  to  vitiate  the  transaction 
and  let  in  the  husband^s  creditors. 'X^) 


(e)  Twyne'i  case,  8  Co.  80 ;  1  Smith**  leadg. 
CBM.  10—14.  Taylor  v.  Jones,  2  Atk.  600. 
Jkteey  t.  JBauntun,  6  East,  257.  Arundei  v. 
Pkipp$,  10  Yes.  189.  Cadoffan  t.  Kennett, 
Oowp.  482. 

(/)  Jarman  7,  WooUotan,  8  T.  R.  618. 
HatelwUm  t.  Oill,  iV.  620.  n.  8  Doug.  415. 

(y)  Or^n  V.  StanAop4,  do.  Jas.  454.  Sir 
Ralph  Bwy'a  cose,  1  Ventr.  194.  La/vender  ▼. 
Blai»Um$,  2  Lot.  147.  JhmdoM  y.  IhtUn$,  1 
768.196. 


{h)  Wardr.SkalUt,2Ye»,  fenr.  16;  Pre.  ch. 
Anon.  102.  CoUU  ▼.  Fripp,  2  Vern.  220. 
Lady  Arundil  ▼.  Phxppt,  1 0  Yea.  1 89. 

(t)  Ld.  Hardwicke,  1  Atk.  190.  Jluttil  ▼. 
Hammond,  ib.  18.  CotvilUr.  Porter,  Cro.  Jaa. 
158.  Bawuden  ▼.  ffyUon,  2  Yes.  aenr.  808 ;  ib. 
18.  Janet  t.  Marth,  Gaies  in  equity  (temp. 
Talbot)  64.     WhttUr  t.  Caryl,  Amb.  1 21 . 

(k)  1  Boper,  827 ;  Sngden's  Vendon  and  Pur- 
chaien,  ch.  21. 
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SECTION  II. 


THE     MARRIAOE    CONTRACT. 


Nature  and  requisites  of  tJie  marriage  contract. — ^The  marriage  con- 
tract may  be  defiDcd  to  be  a  contract  whereby  a  man  and  woman  mutually 
promise  and  agree  to  cohabit  and  live  together  and  have  sexual  intercourse 
with  one  another  exclusively  during  their  joint  lives^  for  their  own  enjoy- 
ment and  happiness,  and  the  procreation  and  maintenance  of  children,  (a) 
The  contract  is  founded  on  the  consent  of  the  parties,  and  ranges 
amongst  that  class  of  contracts  called  consensual  contracts,  (i)  ** '  Con- 
sensus non  concubitus  facit  matrimonium/  the  maxim  of  the  civil  law,  is 
in  truth  the  maxim  of  all  law  upon  the  subject  of  marriage,  for  the  concu- 
bitus may  take  place  for  the  mere  gratification  of  present  appetite,  but  a 
marriage  must  be  an  agreement  looking  to  the  consortium  vit®.  In  civil 
society  it  becomes  a  civil  contract,  regulated  and  prescribed  by  law,  and 
endowed  with  civil  consequences.  In  most  civil  countries  acting  under  a 
sense  of  the  force  of  sacred  obligations,  it  has  had  the  sanction  of  religion 
superadded ;  it  then  becomes  a  religious  as  well  as  a  civil  contract."(c) 

The  high  importance  of  the  marriage  contract  to  the  public,  as  well  as 
to  the  immediate  parties  to  it,  '^  has  required  by  the  known  law  of  this 
country  and  of  every  christian  country,  that  there  shall  be  a  publication  of 
banns  or  previous  notification  genercdly  to  the  world  that  such  and  such 
persons  are  going  to  be  married.  This  condition  is  never  relaxed  but  bj 
dispensation  in  the  way  of  license."(rf) 

Marriage  by  banns, — No  parson,  vicar,  minister,  or  curate  is  to  be 
obliged  to  publish  banns  of  matrimony,  unless  the  persons  to  be  married 
shall  seven  days  before  the  time  required  for  the  first  publication  of  such 
banns,  deliver,  or  cause  to  be  delivered  to  such  parson,  vicar,  minister,  or 
curate,  a  notice  in  writing  dated  on  the  day  on  which  the  same  shall  be  so 
delivered  of  their  true  christian  name  and  surnames,  and  of  the  house  or 
houses  of  their  respective  abodes  within  such  parish  or  chapelry,  and  of  the 

(a)  It  is  defined  by  the  ciyil  law  to  be  conjunc-  Civil  Law,  264. 
ti(^ans  et  foeminaB  consortium  omnis  vitae  divini  (6)  Dig.  lib.  23,  tit.  2,  Lex.l. 

et  humani  juris  communicatio.  Disr.  lib.  25,  tit.  2,  (r)  Sir  Wm.  Scott,  Dahymplt  v.  Dairymple,  2 

lex.  1.  St.  Augustin  de  Nupt.  et  Concup.  lib.  7,  r.  Hag.  Consist.  63. 
9.  Fothier  Tiait^  du  Maniage,  No.  3.  Taylor  on  {d)  Sir  Wm.  Scott,  3  M.  &  S  260,  n. 
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time  daring  which  they  have  dwelt,  inhabited^  or  lodged  in  such  house  or 
houses  respectively.  (4  Geo.  4,  c.  76.) 

Publication  of  banns. — ^All  banns  of  marriage  are  to  be  published  in  an 
audible  manner  in  the  parish  church,  or  in  some  public  chapel  in  which 
banns  may  be  lawfully  published,  of  the  parish  or  chapelry  wherein  the 
persons  to  be  married  shall  dwell,  according  to  the  form  of  words  pre- 
scribed by  the  rubric,  upon  three  Sundays  preceding  the  solemnization  of 
marriage,  during  the  times  of  morning  or  of  evening  sendee  (if  there  shall 
be  no  morning  service)  immediately  after  the  second  lesson ;  and  when  the 
persons  to  be  married  dwell  in  different  parishes  or  chapelries,  the  banns 
are  to  be  published  in  the  church  or  chapel  of  each  parish  or  chapelry ;  and 
the  marriage  must  be  solemnized  in  the  church  or  chapel  where  the  publi- 
cation has  been  made. 

Extra-parochial  diatricts.^^Ani  places  having  no  public  chapel  where 
banns  may  lawfully  be  published  are  to  be  deemed  and  taken  for  the  pur- 
pose of  marriage  to  belong  to  the  adjoining  parish  or  chapelry,  and  the 
banns  may  be  published  in  the  adjoining  parish  or  chapelry,  as  if  either  of 
the  persons  to  be  married  had  dwelt  therein.  If  a  church  or  chapel  in 
which  marriages  have  been  usually  solemnized  is  demolished  to  be  rebuilt, 
or  is  under  repair  and  disused  on  that  account,  the  banns  of  the  parishioners 
of  that  parish  may  likewise  be  proclaimed  in  the  church  or  chapel  of  any 
adjoining  parish  or  chapelry  in  which  banns  are  usually  proclaimed,  or  in 
any  place  licensed  by  the  bishop  of  the  diocese  for  the  performance  of 
divine  service  during  the  restoration  or  rebuilding  of  such  church  or  chapel. 

If  either  of  the  parties  to  be  married  are  minors,  (s.  8,)  and  the  parents 
or  guardians  of  such  minors,  or  one  of  them,  openly  and  publicly  declares, 
ox,  causes  to  be  declared,  his  or  their  dissent  to  the  marriage  at  the  time  of 
the  publication  of  the  banns,  the  banns  are  absolutely  void.  And  if  the 
marriage  is  not  celebrated  within  three  months  after  the  complete  publi- 
cation of  banns,  no  minister  can  proceed  to  the  solemnization  of  the 
marriage  until  the  banns  have  been  re-published  on  three  several  Sundays 
in  the  form  and  manner  prescribed  by  the  act^  or  a  license  has  been 
obtained. 

Marriage  by  license  from  the  ordinary, — ^A  license  from  the  ordinary 
is  a  legal  authority  and  direction  to  a  clergyman  to  solemnize  a  marriage 
at  once  without  any  publication  of  banns.  It  can  only  be  granted  by  the 
Archbishops  of  Canterbury  and  York,  and  by  the  bishops  dr  ordinaries 
exercising  episcopal  jurisdiction  to  persons  resident  within  their  several 
dioceses.     And  the  recent  Marriage  Act  of  4  Geo.  4,  c.  70,  has  provided. 
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(s.  10,)  that  DO  license  shdl  be  granted  by  them  to  solemnize  marriage 
in  any  other  church  or  chapel  than  in  the  parish  chorch,  or  in  some 
public  chapel  of  the  parish  or  chapelry  within  which  the  usnal  place  of 
abode  of  one  of  the  persons  to  be  married  shall  have  been  for  the  space 
of  fifteen  days  immediately  before  the  granting  of  such  license.  And  for 
avoiding  all  fraud  and  collusion  in  obtaining  licenses,  it  is  enacted, 
(s.  14,)  that  before  any  license  is  granted,  one  of  the  parties  shall  per- 
sonally swear  before  the  surrogate  or  person  having  authority  to  grant 
the  license,  that  he  or  she  believeth  that  there  is  no  impediment  of  kindred 
or  alliance  nor  any  other  lawful  cause ;  nor  any  suit  commenced  in  any 
ecclesiastical  court  to  bar  or  hinder  the  celebration  of  the  marriage  ac- 
cording to  the  tenor  of  the  license,  and  that  one  of  the  parties  hath,  for 
the  space  of  fifteen  days  immediately  preceding  such  license,  had  his  or 
her  usual  place  of  abode  within  the  parish  or  chapelry  within  which  such 
marriage  is  to  be  solemnized ;  and  where  either  of  the  parties,  not  being 
a  widow  or  a  widower,  shall  be  under  the  age  of  twenty-one  years,  that 
the  consent  of  the  parents  or  guardians  has  been  obtained  according  to 
the  provisions  of  the  act ;  and  if  there  be  no  parent  or  guardian,  or  per- 
son authorized  to  give  consent,  oath  to  that  efiect  is  to  be  made  by  the 
party  requiring  the  license,  and  the  license  may  then  be  granted  without 
such  consent.  No  bond,  caution,  or  security  of  any  description  can  be 
lawfully  taken  (s.  15)  prior  to  the  grant  of  the  license. 

But  if  either  of  the  parties  is  under  age,  and  not  a  widow  or  widower, 
and  any  false  oath  is  taken,  and  a  license  procured  by  means  thereof, 
the  guilty  party,  in  addition  to  the  other  pains  and  penaltie8(^)  which  may 
result  therefrom,  is  to  forfeit  all  property  accruing  firom  the  marriage, 
provided  proceedings  are  taken  within  one  year  firom  the  solemnization 
thereof,  (s.  23,  24.)  and  the  property  so  forfeited  is  to  be  settled  upon  the 
other  party  to  the  marriage,  if  innocent  of  the  firaud,  and  if  not,  upon 
the  children  of  the  marriage,  {f )  Any  person  forging,  or  altering,  or 
uttering  a  license  of  marriage,  knowing  the  same  to  be  forged  or  altered, 
is  guilty  of  felony,  and  may  be  transported  for  life,  {g) 

Of  the  consent  of  parents  and  guardians. — ^If  the  party  proposing  to 
marry  s  a  minor,  and  not  a  widow  or  widower,  the  consent  of  the  fiithcr 
of  suck  party,  if  living,  must  be  obtained,  (s.  16)  If  the  father  is  dead,  the 
consent  of  a  guardian  is  required  ;  and  if  there  be  no  guardian,  the  con- 
sent of  the  mother,  provided  she  is  unmarried.  If  there  is  no  mother 
unmarried  the  consent  of  the  guardians  (if  any)  appointed  by  the  Court 

(«)  72ej  V.  foiAtr^  Rttss.  &  By.  459.  M.  &  R.  230,  i.  c. 

(/)  Rtx  T.  Birmingham,  8*8.  &  C.  29;  2  {3)  11  Geo.  4  and  1  Wm.  4«c.  66.  •.  20. 
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of  Chancery  must  be  procured,  and  if  there  be  no  sach  guardian,  and  no 
person  authorized  by  law  to  give  or  withhold  consent,  then  the  license  is 
to  be  granted  without  it.  If  the  parent  or  guardian  whose  consent  is 
required  is  non  compos  mentis,  or  beyond  sea,  or  unreasonably  or  from 
undue  motives  refuses  his  consent,  the  minor,  desirous  of  marrying,  must 
apply  by  petition  to  the  Lord  Chancellor,  Lord  Keeper,  &c.,  or  the 
Master  of  the  Bolls,  or  the  Vice-Chancellor,  either  of  whom  is  empowered 
to  proceed  upon  the  petition  in  a  summary  way,  and  judicially  declare 
whether  the  marriage  ought  or  ought  not  to  take  effect 

The  consent  of  parents  and  guardians  in  the  case  of  marriages  is  re- 
quired by  the  Boraan  law  with  as  much  strictness  as  in  our  own  law. 
"  Beason,  both  natural  and  civil,'*  observes  the  emperor  in  the  Institutes, 
'*  persuades  us  that  the  consent  of  parents  should  precede  marriage. 
Hence  it  became  a  question,  whether  the  son  of  a  madman  could  contract 
matrimony,  and  as  the  opinions  of  lawyers  differed,  we  proclaimed  our 
decision  by  which  the  son  as  well  as  the  daughter  of  a  madman  is  per- 
mitted to  marry  without  the  intervention  of  the  father,  according  to  the 
form  promulgated  by  our  constitution."  (A) 

If  the  requisite  consent  has  not  been  obtained,  or  any  impediment  to 
the  marriage  exists,  a  caveat  may  be  entered  against  the  grant  of  the  license. 
This  caveat  must  be  signed  by  or  on  behalf  of  the  person  who  enters  the 
same,  with  the  addition  of  his  place  of  residence  and  the  ground  of  the 
objection  on  which  the  caveat  is  founded,  and  when  it  has  been  so 
signed  and  entered,  no  license  is  to  issue,  (s.  11,)  until  the  caveat  or  a 
true  copy  thereof  has  been  transmitted  to  the  judge  out  of  whose  office 
the  license  is  to  issue,  and  until  the  judge  has  certified  to  the  register 
that  he  has  examined  into  the  matter  of  the  caveat,  and  is  satisfied  that 
it  ought  not  to  obstruct  the  grant  of  the  license,  or  until  the  caveat  has 
been  withdrawn  by  the  party  who  entered  it. 

If  the  marriage  is  not  celebrated  within  three  months  after  the  grant 
of  the  license,  no  minister  is  to  proceed  (s.  19)  to  solemnize  the  marriage 
until  a  new  license  has  been  obtained,  or  banns  have  been  duly  published 
according  to  the  provisions  of  the  act. 

Marriage  by  special  license, — The  stat.  25  Hen.  8,  c.  21,  authorizes 
the  Archbishop  of  Canterbury,  bis  successors,  and  the  guardians  of  the 
spiritualities  during  a  vacancy  of  the  archbishoprick,  to  grant  faculties, 
dispensations,  and  licenses  as  the  pope  had  done  before,  and  enacts  that 
all  children  procreated  after  solemnization  of  marriage  by  virtue  of  a 

(A)  IniUt.  Ub.  1,  Ut  10. 
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license  or  dispensatioti  from  the  said  archbishop,  shall  be  taken  to  be 
legitimate  in  all  conrts  of  justice  and  other  places,  and  inherit  the  inherit- 
ance of  their  parents  and  ancestors.  This  power  is  expressly  reserved  to 
the  archbishop  intact  by  the  recent  marriage  acts,  (t )  Special  licenses 
for  the  marriage  of  parties, ''  at  any  time  in  any  church  or  chapel  or  other 
meet  and  convenient  place,"  seem  to  be  regarded  in  the  light  of  particular 
favours  to  be  granted  only  to  persons  of  rank  and  condition,  and  are 
procurable  only  by  those  who  have  a  certain  amount  of  influence  in  high 
quarters. 

Marriage  by  certificate,  and  license  from  the  registrar. — ^By  the  6  &  7 
Will.  4,  c.  85,  it  is  enacted,  that  where,  by  any  law  or  canon  in  force 
before  the  passing  of  the  act,  marriages  may  be  solemnized  after  the  pub- 
lication of  banns,  they  may  be  solemnized  in  like  manner  by  the 
production  of  the  registrar's  certificate,  and  in  order  to  obtain  this  certifi- 
cate, the  parties  must  give  notice  (s.  4)  of  the  intended  marriage  to  the 
superintendent  registrars  of  the  districts  within  which  they  have  dwelt  for 
not  less  than  seven  days  next  preceding,  stating  their  names  and  sur- 
names, their  profession  or  condition  in  life,  their  respective  dwelling- 
places,  the  length  of  time  that  they  have  been  resident  in  their  several 
districts,  and  the  church  or  registered  building  in  which  the  marriage  is 
to  be  solemnized.  If  either  party  has  dwelt  in  the  place  stated  in  the 
notice  during  more  than  one  calendar  month,  it  may  be  stated  therein 
that  he  or  she  hath  dwelt  there  one  month  and  upwards. 

Printed  forms  of  these  notices  may  be  obtained  firom  the  superintendent 
registrar's  oflice. 

The  notices  are  to  be  filed  by  the  superintendent-registrar,  and  copies 
of  them  are  to  be  entered  in  a  book  to  be  called  "  the  marriage  notice 
book,'^  which  is  to  be  open  to  the  inspection  of  the  public  without  fee. 

These  notices  are,  moreover,  to  be  transmitted  to  the  clerk  of  the 
guardians  of  the  poor-law  union  of  the  district,  and  be  read  by  him  ''  three 
several  times  in  three  successive  weeks  at  the  weekly  meeting  of  the 
guardians,"  unless  in  any  case  a  license  for  the  marriage  shall  be  sooner 
granted,  and  notice  thereof  given  to  such  clerk.  If  the  board  of  guardiaus 
do  not  hold  meetings  in  every  week,  it  will  be  su£Scient  if  the  notice  is 
read  at  any  meeting  holden  within  twenty-one  days  from  the  day  of  the 
entry  of  the  notice. 

After  the  expiration  of  seven  days  from  the  entry  of  the  notice,  if  the 
marriage  is  to  be  solemnized  by  license  from  the  registrar,  or  of  twenty- 

(»)  4  Geo.  4,  c.  76,  8.  20 ;  6  &  7  Wm.  4,  c.  85,  s.  1. 
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one  days  if  it  is  to  be  solemnized  "without  license,  the  superintendent- 
registrar  is  to  issue  (s.  7)  under  his  hand,  at  the  request  of  the  party 
giving  the  notice,  if  no  lawfiil  impediment  stands  in  the  way,  and  there 
is  no  prohibition  on  the  part  of  the  parents  and  guardians,  a  oertificato 
stating  the  particulars  set  forth  in  the  notice,  the  day  on  which  the  notice* 
was  entered,  and  that  the  full  period  of  seven  days,  or  of  twenty-one  days, 
as  the  case  may  be,  has  elapsed  since  the  entry  of  such  notice,  and  that 
the  certificate  has  not  been  forbidden. 

The  issue  of  the  certificate  may  be  prevented  (s.  0)  by  the  parent  or 
guardian,  or  person  having  a  right  to  forbid  the  marriage,  putting  the 
word  "  forbidden"  opposite  to  the  entry  of  the  notice  in  the  marriage  notice- 
book,  with  the  addition  of  his  or  her  name  and  place  of  abode,  and  of  the 
character  (s.  10)  in  which  he  or  she  forbids  the  marriage. 

Marriage  licenses  from  the  registrar. — ^The  superintendent*registrar  is 
authorized  (s.  11)  to  grant  licenses  for  marriage  in  any  building  registered 
for  the  celebration  of  marriages  within  his  district,  on  receiving  a  fee  of 
%L  in  addition  to  the  value  of  the  stamps  required  to  be  affixed  to  such 
licenses :  but  he  has  no  power  or  authority  to  grant  licenses  for  marriage 
in  any  church  or  chapel  in  which  marriages  may  be  solemnized  according 
to  the  rites  of  the  Church  of  England,  or  in  any  church  or  chapel  belong- 
ing to  the  Church  of  England,  or  licensed  for  the  celebration  of  divine 
service  according  to  the  rites  and  ceremonies  of  .the  Church  of  England, 
or  any  license  for  marriage  in  any  registered  building  not  within  his 
district. 

Be£Dre  the  license  can  be  granted  in  any  case,  one  of  the  parties  intend- 
ing to  marry  must  appear  personally  (s.  1 2)  before  the  superintendent 
registrar,  and  in  case  no  notice  has  been  given  to  the  latter  of  the  intended 
marriage,  he  must  deliver  to  him  the  certificate  of  the  superintendent-re- 
gistrar, to  whom  notice  has  been  given,  and  such  party  shall  take  an  oath 
or  make  an  affirmation,  that  he  or  she  believeth  that  there  is  not  any  im- 
pediment or  hindrance  to  the  marriage,  that  one  of  the  parties  hath  had 
his  or  her  usual  place  of  abode  within  the  district  in  which  the  marriage  is 
to  be  solemnized,  and  that  the  consent  of  parents  and  guardians  has  been 
obtained  where  such  consent  is  required. 

All  such  licenses  and  affirmations,  or  declarations,  are  liable  to  the  same 
stamp  duties  as  licenses  granted  by  the  ordinary  of  any  diocese,  and  the 
affidavits  made  in  order  to  procure  the  same. 

The  registrar-general  is  to  furnish  (s.  8)  every  superintendent-registrar 
with  forms  of  certificates ;  and,  in  order  to  distinguish  the  certificates  to  be 
issued  for  marriages  without  license,  a  water-mark,  in  the  form  of  the  word 
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"  license"  in  Boman  letters,  is  to  be  made  in  the  substanee  of  the  paper  of 
the  certificates  for  marriage  by  license ;  and  every  such  certificate  is,  more- 
over,  to  be  printed  in  red  ink,  whilst  the  certificates  for  marriage  vrithoat 
license  are  to  be  printed  in  black  ink,  and  are  to  possess  such  other  dis- 
tinctive marks  as  the  registrar  may  think  fit  to  give  them. 

A  caveat  against  the  grant  of  the  certificate  or  license  may  be  entered 
on  payment  of  a  fee  of  5#.  It  mnst  be  signed  by  the  person  who  enters 
the  same,  must  set  forth  his  or  her  place  of  residence,  and  the  ground  of 
objection  on  which  the  caveat  is  founded.  After  entry  thereof  no  certificate  or 
license  is  to  issae  until  the  superintendent- registrar  has  examined  the  objec- 
tion and  overruled  it,  or  until  the  caveat  has  been  withdrawn  by  the  party  who 
entered  it*  In  cases  of  doubt  the  matter  may  be  referred  to  the  registrar- 
general  for  decision ;  and  if  the  superintendent-registrar  refuses  the  cer- 
tificate or  license,  an  appeal  lies  to  the  registrar-general.  And  it  is  provided 
and  declared  that  every  person  vezatiously  entering  a  caveat  on  grounds 
which  the  I  registrar-general  shall  declare  to  be  firivolous,  shall  be  liable 
(s.  87)  to  an  action  for  damages  at  the  suit  of  the  party  against  whose 
marriage  the  caveat  has  been  entered,  (Ar)  and  every  person  who  forbids  the 
issue  of  any  superintendent-registrar's  certificate,  by  falsely  representing 
himself  or  herself  to  be  a  person  whose  con«ient  is  required  to  the  marriage, 
knowing  at  the  time  that  the  representation  is  false,  is  to  suffer  (s.  88)  the 
penalties  of  perjury. 

No  marriage  is  to  be  celebrated  (s.  14)  after  notice  until  after  the  expira- 
tion of  twenty-one  days  after  the  day  of  the  entry  of  the  notice,  unless  the 
registrar's  license  has  been  obtained,  and  no  marriage  is  to  be  solemnized 
with  license  until  after  the  expiration  of  seven  days  after  the  day  of  the 
entry  of  the  notice.  And  whenever  the  marriage  is  not  celebrated  within 
three  calendar  months  after  the  entry  of  the  notice,  the  notice  and  certifi- 
cate and  license  are  (s.  15)  utterly  void,  and  no  person  is  to  proceed  to 
solemnize  the  marriage,  nor  is  any  registrar  to  register  the  same,  until  a 
new  notice  has  been  given,  entry  made,  and  certificate  thereof  granted  in 
the  manner  previously  provided ;  and  any  superintendent-registrar,  who 
knowingly  and  wilfully  issues  any  license  after  the  expiration  of  three 
calendar  months  after  the  entry  of  the  notice,  or  who  knowingly  and  wil- 
fully solemnizes,  or  permits  to  be  solemnized  in  his  office,  any  marriage 
declared  to  be  null  and  void  by  the  act,  is  guilty  of  felony.(/) 

Appointment  of  registrars,  and  registration  of  buildings  for  the  eele- 


(k)  ktio  the  evidence  in  suoh  action,  lee  7  (0  7  Wm.  4,  and  1  Vict.  c.  22,  i.  3. 

Wm.  4,andl  Vict.  c.  22,  •.  5. 
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hration  of  marriages. -^^Anj  person  possessed  of  certain  qualifications  spe- 
cified by  the  act,  may  be  appointed  (s.  17)  by  the  superintendent- registrar 
of  any  union  or  parish,  with  the  consent  of  the  board  of  guardians  thereof, 
for  the  purpose  of  being  present  at  marriages  solemnized  under  die  act, 
and  at  which  the  presence  of  a  registrar  is  made  necessary :  and  any  build- 
ings certified  by  twenty  householders  (s.  18)  to  have  been  used  by  them 
during  one  year  at  the  least,  as  their  usual  place  of  public  religious  wor- 
ship, may  be  registered  as  a  building  for  the  solemnization  of  matrimony 
therein.  And  if  any  registered  building  has  been  disused  as  a  place  of 
religious  worship,  and  the  congregation  removed  to  a  new  building,  such 
new  building  may  be  registered  and  substituted  in  the  place  of  the  former. 

Punishment  of  clergymen  and  registrars  for  unlawfully  solemnizing 
marriages^ — If  any  person  solemnizes  matrimony  in  any  other  place  than 
a  church  or  chapel  wherein  banns  may  be  lawfully  published,  or  a  building 
registered  under  6  &  7  Wm.  4,  c.  85,  or  the  registrar's  office,  or  at  any 
other  time  than  between  the  hours  of  eight  and  twelve  in  the  forenoon, 
unless  by  special  license  from  the  Archbishop  of  Canterbury ;  or  without 
due  publication  of  banns,  and  without  license ;  or  if  any  person  falsely  pre- 
tending to  be  in  holy  orders,  solemnizes  matrimony  according  to  the  rites 
of  the  Church  of  England,  the  party  so  offending  is,  on  conviction,  to  be 
transported  as  a  felon  for  fourteen  years,  provided  the  prosecution  has 
been  commenced  within  three  years  from  the  commission  of  the  offence.(m) 
And  if  any  superintendent-registrar  knowingly  and  wilfully  issues  any  cer- 
tificate for  marriage  contrary  to  the  provisions  of  the  act  of  6  &  7  Wm  4, 
c,  85,  or  who  knowingly  and  wilfully  registers  or  solemnizes,  or  permits 
to  be  solemnized  in  his  office,  any  marriage  by  that  act  declared  to  be  null 
and  void,  is  guilty  of  felony,  and  may  be  prosecuted  at  any  time  within 
three  years  from  the  commission  of  the  offence,  (n) 

Performance  of  the  marriage  ceremony. — ^If  the  marriage  is  by 
special  license,  or  by  license  from  the  ordinary,  the  license  authorizing  the 
marriage  must  be  presented  to  some  clergyman  of  the  established  church, 
who  is  bound  on  the  requisition  of  the  parties  to  solemnize  the  marriage 
without  delay,  unless  there  is  some  fair  and  reasonable  ground  for  doubt 
as  to  the  identity  of  the  parties  named  in  the  license  or  some  material 
alteration  in  the  name  has  been  discovered.Co)  If  the  parties  desire  to  be 
married  pursuant  to  the  superintendent-registrar's  certificate,  but  according 
to  the  rites  of  the  Church  of  England,  they  must,  if  they  both  reside  in  the 

(m)  4  Geo.  4,  c.  76,1.  21.  (o)  Kwmg  r.  jn«atlty,  2  Hag.  Consift  180, 

(»)  6  &  7  Wm.  4.  c  85,  ■.  40.  186. 
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same  district,  present  (s.  16)  the  oertifioate  to  the  offioiating  minista.  If 
they  reside  in  different  districts,  and  have  given  notice  to  difierent  saper* 
intendents,  the  certificate  of  each  superintendent  mast  be  presented  to  the 
minister.  If  the  parties  are  Quakers,  and  desire  the  marriage  to  be  solem- 
nized according  to  the  usages  of  Quakers,  the  certificate  or  license  is  to  be 
delivered  to  the  registering  officer  of  that  class  of  persons.  If  the  marriage 
is  a  Jewish  marriage,  it  must  be  delivered  to  the  registering  officer  of  a 
synagogue,  and  in  all  other  cases,  when  the  marriage  is  between  dissenters, 
or  the  parties  do  not  desire  to  have  it  solemnized  according  to  the  rites  of 
the  Church  of  England,  it  must  be  delivered  to  the  registrar  present  at  the 
marrii^e  in  the  manner  presently  described.  After  the  certificate  has  been 
duly  presented,  the  marriage  may  be  solemnized  in  any  registered  building 
between  the  parties  described  in  the  notice  and  registrar  s  certificate,  ac- 
cording to  such  form  and  ceremony  (s.  20)  as  they  may  see  fit  to  adopt, 
provided  the  marriage  is  celebrated  with  open  doors  between  the  hours  of 
eight  and  twelve  in  the  forenoon,  in  the  presence  of  some  registrar  of  the 
district  in  which  the  registered  building  is  situate,  and  of  two  or  more 
credible  witnesses,  and  provided  that  in  some  part  of  the  ceremony,  and  in 
the  presence  of  the  registrar  and  witnesses,  each  of  the  parties  shall  declare 
as  follows : — "  I  do  solemnly  declare  that  I  know  not  of  any  lawful  im* 

pediment  why  I  may  not  be  joined  in  matrimony  to "  and  each  of  the 

parties  shall  say  to  the  other,  "  I  call  upon  these  persons  here  present  to 

witness  that  I, ,  do  take  thee, ,  to  be  my  lawfiil  wedded 

wife,  or  husband,  as  the  case  may  be."  It  provided^  also,  (s.  21)  that  any 
persons  who  object  to  marry  in  any  such  registered  building,  may,  after 
due  notice  and  certificate  issued,  contract  and  solemnize  marriage  at  the 
office,  and  in  the  presence  of  the  superintendent-registrar,  and  some  regis- 
trar of  the  district,  and  in  the  presence  of  two  ^tnesses  with  open  doorsy 
and  between  the  hours  of  eight  and  twelve,  making  the  declaration  and 
using  the  form  of  words  prescribed  for  marriages  in  registered  buildings. 

When  the  marriage  is  celebrated  according  to  the  rites  of  the  established 
church,  the  parties  mutually  promise  in  the  presence  of  the  minister  and 
die  congregation,  to  take  each  other  as  husband  and  wife,  and  live  together 
after  Gk)d's  ordinance  in  the  holy  estate  of  matrimony.  ^*  The  husband 
promises  on  his  part  '  to  love,  comfort,  honour,  and  keep  his  wi&,' 
and  the  wife  on  hers,  *  to  6bey,  serve,  love,  honour,  and  keep  her  husband,' 
in  every  variety  of  health,  fortune,  and  condition,'  and  both  stipulate  to  for- 
sake all  others,  and  to  keep  only  unto  one  another  so  long  as  they  both 
shall  live.  This  promise  is  called  the  marriage  vow ;  is  witnessed  before 
God  and  the  congregation,  accompanied  with  prayers  to  the  Almighty  for 
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his  blessing  npon  it;  and  attended  with  such  ciroomstances  of  devotion 
and  solemnity  as  place  the  obligation  of  it,  and  the  gailt  of  violating  it, 
nearly  upon  the  same  foundation  with  that  of  oaths."  (p) 

The  consent  of  parents  or  guardians  was,  by  26  Geo.  2,  c.  83,  and  4 
6eo«  4.,  0.  17,  made  essential  to  the  validity  of  all  marriages  of  minors 
by  license,  (not  being  widowers  or  widows  who  were  deemed  to  be  emanci- 
pated,) so  that  after  a  marriage  had  been  actually  celebrated  and  con- 
summated, and  followed  by  the  procreation  of  children,  and  a  lengthened 
cohabitation,  it  might  be  annulled  by  the  ecclesiastical  court,  and  declared 
void  ab  initio  by  reason  of  the  want  of  such  consent  prior  to  ihe  celebration 
of  the  nuptials,  {q)  But  this  state  of  the  law  was  found  to  operate  with 
such  severity  upon  the  innocent  issue  of  the  parties,  to  be  productive  of  so 
much  fraud  and  injustice  on  the  part  of  the  stronger  towards  the  weaker 
sex,  (the  marriage  being  constantly  annulled  at  the  suit  of  the  very  party 
by  whose  fraud  the  license  had  been  obtained,)  that  these  acts  were  re- 
pealed, and  it  has  now  been  enacted,  that  if,  notwithstanding  the  precau* 
tions  taken,  a  party  being  a  minor,  does  actually  succeed  in  getting  the 
marriage  ceremony  performed,  the  marriage  shall  not  be  accounted  void  by 
reason  of  the  non-consent  of  parents  and  guardians,  or  of  any  person 
whose  previous  consent  was  required  by  law,  and  that  evidenoe  of  the  ab- 
sence of  such  consent  shall  not  be  admissible  in  evidence  in  any  suit 
touching  the  validity  of  the  marriage,  (r)  When,  indeed,  the  marriage 
has  been  actually  celebrated  and  consummated,  the  mischief'  is  done, 
and  it  would,  in  general,  be  only  making  a  bad  matter  worse  to  annul  the 
marriage,  and  inflict  public  disgrace  upon  the  woman,  and  scandal  upon 
society  by  bastardizing  the  issue.  The  only  party  to  whom  such  a  pro- 
ceeding would,  in  general^  be  acceptable,  is  the  man  who  has  been  the 
author  and  cause  of  the  wrong  done. 

It  is  provided  also,  that  after  the  marriage  has  been  actually  so- 
lemnized, it  shall  not  be  necessary  in  support  of  such  marriage  to  give 
any  proof  of  the  residence  of  the  parties  previous  to  the  marriage,  accord- 
ing to  the  requirements  of  the  several  mairiage  acts,  and  that  no  evidence 
shall  be  admitted  in  any  suit  touching  the  vaUdity  of  any  marriage  to  show 
that  the  provisions  as  to  residence  had  not  been  complied  with.  («) 

By  7  &  8  Vict.,  c.  57,  s,  4.,  it  is  recited,  that  banns  have  been  pub- 
lished and  marriages  solemnized  in  chapels,  with  districts  assigned  ihem^ 

Ip)  Palej'B  Mond  Philoiophy,  150.  20 ;  2  H.  &  R.,  234. 

r^)  Johnton  T.  Parker,  8  Phill.  41,  ib.  45.  («)  4  Geo.  4,  c.  76,  s.  26 ;   6  St  7  Wm.  4,  e. 

(r)  6&7Wm.  4.C.  85.S.25;  4G«o.4.c70,  85,  t.  25. 
M.  16,  22, 23.   Rtx  ▼.  Birminghim,  8  B.  &  C. 
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under  the  church  building  acts,  in  which  banns  could  not  be  legally  pub- 
lished, nor  marriage  by  law  be  solemnized,  and  that  it  is  eipedient  to  re- 
move all  doubts  touching  the  validity  of  such  marriages,  and  enacts  conse- 
quently that  all  marriages  that  have  been  so  solemnized  shall  not  there- 
after be  questioned,  and  that  the  registers  and  copies  of  the  registers  of 
such  marriages  shall  be  received  in  evidence  in  all  courts  of  law  and 
equity. 

Of  the  age  of  consent  of  the  patties  to  the  marriage  contract. — 
"  The  age  of  consent  to  marriage  is  fourteen  in  males  and  twelve  in  females. 
If,  however,  a  boy  under  fourteen,  or  a  girl  under  twelve  actually  go 
through  the  form  of  marriage,  such  marriage  is  not  absolutely  void ;  it  is 
inchoate  and  imperfect  only.  If,  on  arriving  at  the  age  of  consent^  they 
cohabit,  or  continue  a  cohabitation  previously  begun,  the  marriage  is  a 
good  marriage  by  reason  of  the  subsequent  ratification  of  the  contract. 
'<  The  time  of  agreement  or  disagreement  when  they  marry  infra  annos 
nubiles  is,  for  the  woman,  at  twelve  or  after,  and  for  the  man,  at  fourteen 
or  after,  and  there  need  no  new  marriage  if  they  so  agree ;  but  disagree 
they  cannot  before  the  said  ages,  and  then  they  may  disagree  and  marry 
again  to  others  without  any  divorce,  and  if  they  once  after  give  con- 
sent they  can  never  disagree  afl^r.'*  (t)  In  the  Boman  law  also,  parties 
were  marriageable  as  soon  as  they  arrived  at  the  age  of  puberty,  (ti) 

Void  marriages. — ^All  marriages  celebrated  after  the  81st  of  August, 
18S5,  between  persons  within  the  prohibited  degrees  of  affinity  (jc)  are 
absolutely  void,  (y)  If  a  widower,  therefore,  goes  through  the  marriage 
ceremony  with  the  sister  of  his  deceased  wife,  or  the  widow  with  the 
brother  of  her  deceased  husband,  the  ceremony  is  a  mere  form  and  will  be 
productive  of  no  legal  marriage  between  the  parties  in  this  country.  {2) 
A  nephew  by  affinity*  or  son  of  a  sister  of  a  widow  s  former  husband,  is 
within  the  prohibited  degrees,  and  so  consequently  is  the  daughter  of  the 
sister  of  a  deceased  wife,  (a) 

If  any  persons  knowingly  and  wilfuUg  intermarry  in  any  other  place 
than  a  church  or  chapel,  or  registered  building,  or  the  registrar's  office, 
without  a  special  license  firom  the  Archbishop  of  Canterbury,  or  without 
due  publication  of  banns,  or  Ucense  from  a  person  or  persons  having 

(0  Co.Litt79  a,79b;  1  RoUeAbr.841.ili^  e.7.f.7,  10,  11;  82  Hen.  8,  e.  38;  2ft8 

Moid  T.  EairU,  2  Lee,  681.  D^.  Ub.  28,  tit.  2,  Bd.6,  e.28;  Gibe.  God.  418. 
lex  4.  (y)  5  6c  6  Wm.  4,  e.  64.  SheUbrd  on  Xer- 

(«)  Jnitae  mtem  nnptiaf  inter  m  ciTet  Be-  riage,  164 — 188. 
naiii  oontrahnnty  ^ni  aecandnm  piaoepta  legnm  (jt)  Ray  t.  Sh§rwood,  1  Cart.  178,  ib.  84. 

ooennt,  maacnli  quidem  puberee,  Aemina  antem  Aw^htie  y,AngklU,  1  Phill.  201. 
▼in  potentee.     Inttit  lib.  1,  tit  10.  (a)  SliioU  ▼.  Ourr,  2  Phfl.  16;  OemeiU  t. 

(«)  26  Hen.  8,  c.  22.  m.  8,4;  28  Hen.8,  Beani,  6  Mod.  448 ;  Noy.29;  Co.Idtu236. 
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aathority  to  grant  the  same,  or  without  dae  notice  to  the  superintendent 
regifitrar^  or  without  certificate  of  notice  duly  issued^  or  without  license,  or 
in  the  absence  of  a  registrar  or  superintendent  registrar,  where  the  pre- 
sence of  a  registrar  or  superintendent  registrar  is  necessary,  the  marriage 
of  such  persons  is  absolutely  null  and  void,  (b)     But  it  must  be  shown 
that  boih  parties  have  knowingly  and  wilfully  disregarded  the  provisions  of 
the  marriage  acts.     If  the  disobedience  and  misconduct  are  on  one  side 
only,  the  marriage  is  not  invalid,  {c)     In  the  case  of  marriage  by  banns, 
for  example — the  banns  are  not  duly  published  unless  the  true  names  of 
both  parties  are  given  and  published  in  the  church  or  chapel.    And  if 
a  false  name  is  given  with  the  knowledge  of  both  parties  for  the  purpose  of 
deceiving  the  parents  or  guardians,    or   any   person  entitled  to  give  or 
withhold  his  consent  to  the  marriage,  the  marriage  held  in  pursuance  of 
such  false  and  fraudulent  banns  is  absolutely  void,  (d)     But  ho  court  of 
justice,  ecclesiastica]  or  civil,  would  lend  its  aid  to  enable  a  man  who  had 
concealed  his  true  name  at  the  time  of  the  publication  of  the  banns,  or  had 
purposely  procured  the  banns  to  be  published  in  false  names  without  the 
knowledge  of  the  woman  he  was  about  to  marry,  to  turn  round  upon  her  and 
annul  the  marriage  and  bastardize  his  children  on  the  ground  that  he  had 
knowingly  and  wilfully  evaded  the  provisions  of  the  marriage  acts. 

Thus,  where  James  Carpenter  prevailed  upon  Susan  Spencer  to  marry 
him,  and  told  her  he  would  see  the  banns  properly  published,  and  she  ac- 
cordingly left  the  matter  to  him,  and  he  afterwards  procured  the  banns  to 
be  published  in  the  names  of  James  Carpenter  and  Agnes  WaitSy  and 
she  was  married  in  the  name  of  Agnes  Watts,  but  the  clergyman  in 
performing  the  service  called  her  Agnes,  and  she  did  not  know  until 
after  the  marriage  had  been  solemnized  and  consummated  that  the  banns 
had  been  published  in  a  wrong  name,  and  that  she  had  been  married  in  a 
wrong  name ;  the  Court  of  Queen's  Bench  held  that  she  was,  notwith- 
standing the  misnomer,  the  lawful  wife  of  the  said  James  Carpenter,  {e) 
A  man  would  not  be  permitted  in  the  ecclesiastical  court  any  more 
than  in  a  court  of  common  law,  to  take  advantage  of  his  own  wrong,  and 
avail  himself  of  his  own  fraud  to  the  injury  of  the  party  whom  he  has  de- 
ceived. If  a  man  has  fraudulently  altered  or  suppressed  a  name,  observes 
Sir  William  Scott^  '*  without  the  knowledge  of  the  other  party,  it  would  be 
hard  to  hold  the  marriage  void  as  against  the  innocent  party."  (/) 

{h)  4  Geo.  4.,  c  76, 1.  22;  6  &  7  Wm.  4,  &  h/nt,  ib.  262,  n.  Ma$htr  v.  Nw,  ib.  265.  AUt% 

85,  a.  42.  ▼.  Wood,  4  M.  ft  8c,  514.  1  Bmg.  v.  o.  8.  B€x 

{e)   Wright  T.  Blwood,  1  Curt.  49,  662.  t.  SL  Faith' t  KtwUm,  8  D.  &  B.  851. 

{dYFar^ukanton  t.  Fo/rgnhanon,  8  Addamt,  (e)  i2er  t.    Wroxton,  4  B.  ft  Ad.  640 ;  1  N. 

282.   Wilttkire  v.  PrxTtee,  8  Hag.  882.    Tongue  ft  M.,  712,  s.  c.    Ld.  Ellenborougk.    lUx  ▼. 

T.  Alien,  I  Curt  88 ;  1  Moore,  90.    FranUtrnd  BUlingkurtt,  8  M.  ft  8.  257. 
v.iVteAoteMi,  8M.  ftS.  260,n.  Pow^T.  Tom-  (/)  Poi^ett  r.  romX-tM,  8  M.  ft  8.,  264,  n. 
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If  he  has  imposed  a  pretended  olergyman  and  a  suppodiitiaas  license 
upon  a  yoang  nnmarried  woman,  the  ecclesiastical  court  wooM  not  at  hit 
instance  annul  the  apparent  marriage,  and  enable  him  to  reap  the  fniit  of 
so  detestable  a  fraud.  If  the  license  were  false  it  might  be  considered  that 
''  the  same  principle  which  in  favour  of  innocent  parties  supports  the  act 
of  a  pretended  clergyman,  (post  608,)  might  be  invoked  to  uphold  the  au* 
thority  of  a  supposititious  instnim^it  of  license  obtruded  upon  a  party  de* 
ceived  by  so  cruel  a  fraud ;  for  it  can  as  little  be  expected  that  a  young 
woman  should  ascertain  the  authenticity  of  the  instrument  under  which 
her  marriage  is  to  pass,  as  the  ordination  of  the  nunister  who  is  to  per- 
form it."  (g) 

If  a  man  knowingly  and  wilfully  procures  a  license  from  a  person  who 
has  no  authority  to  grant  the  license,  and  gets  a  olei^gyman  to  celebrate 
the  marriage  pursuant  to  the  apparent  license,  the  ecclesiastical  court  will 
not  declare  the  marriage  to  be  void  if  it  appears  that  the  woman  was  not 
cognizant  of  the  illegality  of  the  license  at  the  time  of  the  marriage.  (A) 
A  mere  misdescription,  or  misnomer  of  the  parties  in  the  Ucense,  will  not 
avoid  the  marriage.  Bat  if  any  fraud  or  intentional  deception  has  been 
practised  with  the  knowledge  and  connivance  of  both  parties  upon  the  or- 
dinary, ''  if  a  license  were  obtained  for  one  person  with  the  intention  that 
it  should  be  used  for  another,  such  a  license  would  not  be  vaUd."  (t) 

"  It  is  a  generally  accredited  opinion,  that  if  a  marriage  is  had  by  the 
ministration  of  any  person  in  a  church,  who  is  ostensibly  in  holy  orders, 
and  is  not  known  or  suspected  by  the  parties  to  be  otherwise,  such  mar- 
nage  shall  be  supported.  Parties  who  come  to  be  married,  are  not 
expected  to  ask  for  a  sight  of  the  minister  s  letters  of  orders ;  and  if  they 
saw  them,  could  not  be  expected  to  inquire  into  their  authenticity."  (k) 
But  if  persons  professing  to  marry  according  to  the  rites  of  the  Church  of 
England,  knowingly  or  wilfully  consent  to,  or  acquiesce  in,  the  solemniza- 
tion of  such  marriage  by  any  person  not  being  in  holy  orders,  the  mar- 
riage is  null  and  void  to  all  intents  and  purposes  whatsoever."  (/) 

If  one  of  the  parties  to  the  marriage  contract  has  assumed  a  false  name 
and  description,  and  procured  the  publication  of  the  banns  and  the  cele- 
bration of  the  marriage  in  such  false  name,  for  the  purpose  of  conceahng 
his  or  her  real  estate  and  condition  in  life,  the  other  party  who  has  been 
deceived,  and  who  has  thus  been  induced  to  go  through  the  marriage  cere- 

(g)  Sir  Wm.  Jones.   Hawke  ▼.  Corri,  2  Hag.  488.    Clovet  t.  Chwei,  S  Cart.  191. 
Consist.,  288, 289.  (k)  Sir  Wm.  Scott,  Bawke  t.  Carri,  2  Hag. 

(A)  Dormer  v.  WHlianu,  1  Curt  870.  288,  289. 

wLant  T.  Cfoodwifi,  4  Ad.  &  E.,  n.  a.  866.         (Q  4  Geo.  4,  c  76,  t.  22. 
Sir  Wm.  Scott.    Cope  t.  Burt,  1  Hag.  Conaift. 
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mony  with  «  p^soa  irho  is  substantially  a  different  person  from  what  was 
thought  and  expected  at  the  time,  is  exititled  to  a  declaration  of  the  nul- 
lity of  the  marriage  from  the  ecoleeiastical  court,  (m)  If  the  error  is  not  a 
mere  error  nominisj  or  misnomer,  but  an  &notde  earpore,  or  deperaond^ 
the  contract  is  void  as  to  the  party  who  has  been  deceived,  from  want  of 
consent ;  b\it  if  it  is  a  mere  misnomer,  and  the  party  has  married  the  per- 
son that  he  or  she  all  along  intended  to  marry,  the  mere  verbal  mistake 
will  not  of  course  suffice  to  invalidate  the  marriage,  (n) 

Whenever  any  attempt  is  to  be  made  to  invalidate  a  marriage,  parties 
most  not  dumber  over  their  rights,  for  *^  everything  is  to  be  presumed  in 
favour  of  a  matrimonial  union  which  has  produced  children,  and  united 
parties  by  a  long  cohabitation ;  such  an  union  is  not  to  be  dissolved, 
imless  by  some  pressing  obligation  of  law."  {o) 


SECTION  ni. 

LIABnJTIBS  BESULTING  FROM  ACTUAI*   AND  B£PyT£J>  MARRIAGES.  (Ante, 

886—348.) 

Liability  of  the  husband  upon  contracts  made  by  the  wife  before  mar- 
riage,— ^If  an  action  has  been  commenced  against  the  wife  prior  to  the 
marriage,  the  coverture  will  not  abate  the  action,  but  the  plaintiff  may 
proceed  to  judgment,  and  issue  execution  against  the  wife,  without  taking 
any  notice  of  the  husband,  (a)  The  person  or  property  of  the  latter  can- 
not of  coiurse  be  touched  under  such  a  judgment  or  such  an  execution ; 
and  if  the  wife  is  taken  and  incarcerated,  the  courts  will  in  general  dis- 
charge her,  if  she  has  no  separate  property  of  her  own.  (b)  If  the  husband 
himself  is  sought  to  be  implicated  in  the  consequences  of  the  judgment,  it 
must  not  be  executed  against  the  wife,  but  a  scire  facias  must  be  sued 
out  thereon  against  the  husband  and  wife,  and  a  joint  judgment  recovered 
against  them  both  ;  and  upon  this  joint  judgment  execution  may  be 
taken  out  agcdnst  the  husband.  If  the  wife  dies  before  a  joint  judgment 
is  recovered,  the  husband  is  discharged ;  {c)  but  if  she  dies  after  judgment 


(m)  Franklamd  t.  NuhoUon,  8  H.  &  S.  261, 
n.      WyaU  ▼.  Benry,  2  Haff.  Coniist  215. 

(»)  Clowes  T.  Clw€8,  3  Curt  190.  Notes  on 
SMletiaatical  Cases,  yol.  1,  p.  1,  s.c.  Eex  ▼. 
Surton  on  JStnt,  8  M.  &  S.  588. 

(o)  Sir  Wm.  Scott,  IHddear  y.  Faucit»  8  PhiL 
6S1.  MoAfkew  T.  Mayheuf,  2  Phil.  18.  Clowe$ 
T.  Ciows,  8  Curt.  190. 

<a)  Einff  ▼.  /onsf,  2  Str.  811.     Cooper  t. 


Eunckm,  4  East,  521.    J)o€  t.  Butcher,  8  M. 
&  S.  557.     Ckaii  ▼.  Deacon^  6  Moore,  128. 
(5)  Fergvuon  t.  Clayworth,  6  Ad.  &  R.,  ».  g., 

269;  21). &  L.  165.    Baninw.  Jones,   8  B.  ft 
L.,Law  J,,K.  B. 

(c)  Both  at  law  and  in  equity,  1  Rolle  Abr. 
851,  0.  pi.  2.  JBqH  qf  Tkomond  t.  SoH  of 
SvffoUs,  1  P.  Wms.  469.  'Heard  r.  BUmfwi, 
8  P.  Wms.  409 ;  l  Roife  Ahr.  851,  pi.  2. 
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bas  been  obtained,  the  husband  remains  Kable,  and  a  writ  of  execution 
may  be  issued  thereon  against  him,  notwithstanding  her  decease.  If  the 
wife,  prior  to  the  marriage,  was  discharged  under  the  Insolvent  Debtoi^a 
Act,  such  discharge  may  be  pleaded  as  an  answer  to  the  action,  (d) 

We  have  already  seen  that  the  husband  is  entitled,  during  the  contimi- 
ance  of  the  coverture,  to  the  benefit  of  the  performance  of  all  contracts 
that  have  been  previously  entered  into  by  the  wife ;  {e)  he  ought  natu- 
rally, therefore,  to  be  made  to  bear  the  burthen  of  them.  Having 
obtained  possession  by  the  marriage  of  all  the  wife's  property,  and  choses 
in  action,  (if  she  has  any,)  the  law  looks  to  him  as  the  party  properly 
responsible  for  the  fulfilment  of  the  engagements  made  by  her  prior  to  the 
marriage,  and  which  have  not  been  barred  by  the  Statute  of  limitationfl. 
Therefore,  if  a  feme  sole  executes  a  bond,  or  accepts  or  makes  a  ppomis- 
sory  note,  or  a  bill  of  exchange,  and  then  marries,  the  husband  may  be 
sued  thereon,  together  with  the  wife.  (/)  But  the  husband  cannot  be 
sued  alone  upon  contracts  made  by  the  wife  before  marriage,  because  they 
are  not  his  contracts ;  (^)  neither  can  the  wife  be  sued  separately  from  the 
husband  upon  them  after  the  coverture  has  commenced,  and  during  its 
continuance;  (A)  and  therefore,  if  a  plaintiff  brings  an  action,  and 
recovers  judgment  against  a  feme  covert  as  if  she  were  a  feme  sole,  the 
husband  may  avoid  it  by  writ  of  error,  (i)  The  coverture  may  also,  during 
the  pendency  of  the  action,  be  pleaded  in  abatement,  (k)  But  if  the 
action  be  brought  against  the  husband  and  wife  jointly,  and  judgment  is 
recovered  against  them  both  in  the  wife^s  life-time,  execution  may  then  be 
issued  thereon  against  the  husband,  and  he  may  thus  be  compelled  to 
fulfil  his  wife's  contract  made  before  marriage,  or  discharge  and  satisfy  the 
wife's  debt.  Therefore,  if  the  husband  and  wife  are  both  sued  on  the 
wife's  bond  made  before  marriage,  and  judgment  is  had  thereapon,  and 
the  wife  dies  before  execution,  yet  the  husband  is  liable,  and  execution 
may  be  sued  out  against  him,  because  the  judgment  hath  altered  the 
debt.  (/)  But  if  the  wife  dies  during  the  pendency  of  the  action,  and 
before  a  joint  judgment  has  been  obtained  against  them  both,  the  husband 
is  discharged,  (m) 

{d)  StorrT.Lee,  IV.AD.e^S.    Lodtwood  (A)  iltoni  r.  TFoU,  2  B.  &  P.  98. 

T.  SalUr,  6  B.  &  Ad.  312.  («)  Bayward  y.  Williamt,  Sty.  280.  Eaydat^ 

U)  Ante,  886,  887.  t.  MiUer,  2  BoUe,  58. 

if)  Aa  to  the  form  of  declaiation  in  such  an  (i)  Milner  t.  Milnest  8  T.  R.  081. 

action,  see  Morrit  ▼.  Nwfolk^  1  JTaant.  212.  (Q  Syru  ▼.  Coward,  Sid.  887.    Obnam  t. 

PiUam  T.  FonUr,  1  B.  &  C.  248 ;  2  D.  &  R.  90.  Ram,  8  Mod.  18S. 

(^)  Drue  T.  Thome,  Aleyn,  72.    Rohineon  (m)  Bac.  Abr.  Baboh  and  Fxxi.  (F).  Ante, 

▼.  Hardy,  1  Keb.  281.    MUchineon  t.  Hewtoti,  848. 
7  T.  K.  348. 
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This  liability  upon  contracts  made  by  the  wife  before  marriage^  arises  in 
all  cases^  whether  the  husband  had  any  portion  with  the  wife  or  not ;  and 
this  the  law  presumes  reasonable^  because  by  the  marriage  the  husband 
acquires  an  absolute  interest  in  the  personal  estate  of  the  wife,  and  hath 
the  receipt  of  the  rents  and  profits  of  her  real  estate  during  coverture,  and 
whatever  accrues  to  her  by  her  labour  or  otherwise  during  the  coverture, 
belongs  to  her  husband ;  so  that  in  favour  of  creditors,  and  that  no  per- 
son's act  should  prejudice  another,  the  law  makes  the  husband  liable  to 
those  debts  with  which  he  took  her  attached,  (it) 

Liability  of  the  husband  upon  contracts  made  by  the  wife  during  mar- 
riage,— ^The  wife  has  no  authority  to  contract  by  deed  for  the  husband,  so 
as  to  bind  the  latter,  and  he  cannot  therefore  be  sued  upon  any  contract 
under  seal  entered  into  and  executed  by  the  wife  in  his  name,  or  on  his 
behalf,  unless  he  has  given  her  a  power  of  attorney  under  seal  to  contract 
for  him  by  deed.  Neither  is  the  wife  herself  liable  upon  the  deed  by 
reason  of  her  coverture. 

A  married  woman  has  no  power  of  entering  into  any  description  of  con* 
tract  during  the  coverture  on  her  own  account,  so  as  to  incur  any  legal 
liability  thereon,  (o)  although  she  is  entitled,  as  we  have  before  seen, 
(ante,  387,)  to  sue,  together  with  the  husband,  upon  covenants  that  may 
have  been  entered  into  with  her.  If  a  deed  executed  by  a  married  woman 
be  a  deed  poll,  '*  it  is  absolutely  void  ab  initio,  and  the  coverture  which 
shows  the  deed  to  be  void,  is  good  evidence  under  the  plea  of  non  est  fac- 
tum" (p)  And  if  it  be  a  deed,  inter  partes,  entered  into  by  the  wife  in 
her  own  name  of  the  one  part,  and  tlie  plaintiff  of  the  other  part,  the 
covenants  therein  entered  into  by  the  wife  cannot  be  enforced  either  against 
her  or  her  husband,  although  the  covenants  that  may  be  entered  into  with 
her  by  the  other  party  to  the  deed  may,  as  we  have  already  seen,  be 
enforced  as  against  him  in  a  joint  action  by  the  husband  and  wife.(;) 

But  in  order  that  the  party  who  has  entered  into  this  anomalous  and 
one-sided  engagement,  rendering  himself  liable  to  be  sued  by  the  husband 
and  wife,  but  giving  him  no  remedy  against  them  or  either  of  them,  may 
not  have  all  the  burthen  of  the  performance  of  it  without  any  of  the  cor- 
responding benefits,  the  law  gives  him  a  right  to  sue  the  husband  upon  a 

(fi)  Bac  Abr.  BABovand  Fun  (F).    Ante,  Hb.  i,  tit.  12,  lex  1. 
8S6— 848.  (p)  ^<^  Ellenborough,  Lambert  y.  Atkint, 

(e)  A  married  woman  it  by  the  ciTiI  law  dia-  2  Campb.  273.     Linek  y.  Hoole,   1  Balk.  7. 

abled  £rom  eontneting,  either  on  her  own  ao-  CoU  ▼.  Delawn,  S  Keb.  228.    Jamei  y.  Foviu^ 

coont  or  for  her  hnaband.    Fruatia  disputaa  de  12  Med.  101 ;  Com.  Dig,  (Pleader) ;  2  W.  18 

contractibiu  ami  marito  too  habitia,  utnimne  Ex  p€ur($  Brady,  8  DowL  P.  C.  887. 
jure  iteterint  an  minime ;  cnm  tibi  raffidat,  si  (q)  Ante,   887.     Bendix  y.  Wakmw^  12 

proprio  nomine  nuDum  oontractum  habuisti,  quo-  M.  &  W.  97. 

miniu  pro  marito  tuo  conTeniri  poiBis.    Cod.  * 
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quantum  meruit^  for  a  reaBonable  coni{>eii8at{on  for  anything  done  tmjer 
the  deed,  just  the  same  as  if  it  had  never  been  made.  If,  for  example,  he 
has  performed  work  or  labour,  or  rendered  services,  or  supplied  goods 
upon  the  faith  of  a  covenant  for  payment  or  remnnerMion  therein  oon- 
tbined,  he  is  entitled  to  sue  the  husband  for  the  hit  value  of  the  work 
and  services,  and  of  the  goods  supplied^  just  as  if  the  ooveniinl  had  never 
been  in  existence.(r) 

Simple  Gontraots. — The  liability  of  the  husband  npon  simple  eon- 
tracts  entered  into  by  the  wife  during  the  coverture,  depends  npon  the 
nature  of  such  contracts,  and  of  the  things  stipulated  and  agreed  to  be 
done.  No  power  of  attorney  is  requisite  to  enable  the  wife  to  bind  the 
husband  by  simple  contract ;  but  the  latter  will  be  held  liable,  provided 
he  appears  to  have  expressly  or  impliedly  sanctioned  what  she  has  done.  («) 
If  the  husband  has  entrusted  the  wife  with  the  general  managediMit  of  his 
trade  or  business,  he  makes  her  his  general  agent  for  the  carrying  of  it 
on,  and  clothes  her  with  an  implied  authority  to  enter  into  ail  such  con- 
tracts and  agreements  as  are  usual  and  necessary  for  the  purpose ;  and  he 
is  consequently  responsible  for  the  fulfilment  of  all  contracts  that  may  be 
entered  into  by  her  in  the  execution  of  her  task,  just  as  if  they  had  been 
made  by  any  ordinary  general  agent  employed  by  hiia  in  the  matter.  (I) 

Bilh  of  exchange  and  promissory  notes,  for  example,  drawn,  aooepted) 
or  indorsed  by  a  wife,  who  is  entrusted  by  the  husband  with  the  conduct 
and  management  of  a  business,  in  the  dairying  on  of  Which  it  is  usual  to 
negotiate  such  securities,  are  binding  upon  the  huBband,'just  as  much  as  if 
he  had  put  his  own  name  to  thetn,  by  reason  of  the  imj^ed  authority 
resulting  from  the  nature  of  the  employment  But  a  wifo  has  not  in 
general  any  implied  power  or  authority  to  bind  hor  husband,  by  making 
or  indorsing  such  securities.  If  she  is  not  carrying  on  the  husband's 
business  under  his  roof,  it  must  be  shown  that  she  acted  by  hk  ei^rcss 
authority.  («^)  If  no  authority  from  the  husband  can  be  shown,  the 
instrument  is  void  as  against  him ;  and  it  cannot  be  enforced,  as  we  hart 
already  seen,  against  the  wife,  by  reason  of  the  coverture,  and  her  inabi* 
lity  to  contract  on  her  own  account  during  the  continuance  of  the 
marriage. 

(r)  Wkdt9  T.  Ouyler,  1  Sip.  200;  6  T.R.  Biahop  r.  Barlow,  1  But,  4S4.    AU.6fm.  t. 

176 ;  ante,  215.  Middle,  2  C.  &  J.  498 ;  2  Tyt.  52$,  i.c.    By 

{$)  M^Qwrgt  t.  Mgan  7  Sc.  112.  the  French  law.  La  femine  ai  elie  eat  iDa[rchaade 

i^)  PeHy  T.  Ai^dentm,  10  Moore,  577;  2  0.  publiqne,  peat,  aana  IVuitoiintioii  dc  aon  nai^ 

6  P.  88,  8.  c.  SvuUlj^ieee  t.  Dawet,  7  C.  &  a'obliger  ponr  ce  qui  oonoenie  aon  n%ooa^  at  aa 
P.  40.  dit  caa  eUe  oblige  auaai  aon  man.    Code  Ni^ 

(«)  Prtitwick  T.  ManhaU,  5  M.  &  P.  518 ;      L.  1,  tit  6,  e.  6,  220. 

7  Bing.  565,  a.  c.    CoUt  ▼.  DavU,  1  Gamp.  485. 
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Sale  of  goods  to  the  wife. — ^Every  married  woman  who  resides  with  her 
hnsband,  and  has  the  general  management  of  the  household  affairs,  is  pr^ 
samed  to  be  the  general  agent  of  the  latter,  in  all  matters  connected  with 
the  domestic  economy  of  the  house  and  family.  She  is  clothed  with  an 
implied  authority  from  the  hushand  to  give  orders  for  wearing  apparel, 
furniture,  provisions,  and  all  such  things  as  may  fairly  he  presumed 
necessary  for  the  decent  inaintenancd  of  herself,  her  husband,  and  fiEunily, 
and  the  gen^td  comfort  and  enjoyment  of  the  household,  according  to  the 
apparent  circumstances  and  situation  in  life  of  her  husband,  and  the  posi* 
tion  in  society  which  he  allows  her  to  assume.(jr)  **  This  rule  is  founded 
on  common  sense,  for  a  wife  would  be  of  little  use  to  her  husband  in  their 
domestic  arrangements,  if  she  could  not  order  such  things  as  are  proper 
for  the  use  of  a  house,  and  for  her  own  use,  without  the  interference  of 
her  husband."  (y)  But  the  implied  authority  exists  so  long  only  as  it  has 
not  been  put  an  end  to  by  the  express  prohibition  of  the  husband.  "  It 
may  be  discharged  as  to  any  one  particular  man,  by  the  prohibition  and 
countermand  of  the  husband ;  it  would  be  a  very  hard  case  else,  for  she 
might  make  him  liable  to  the  greatest  enemy  he  ever  had  in  the  world.'*  (^r) 
"  If  the  husband  have  solemnly  declared  his  dissent  that  she  shall  not  be 
trusted,  any  person  that  has  notice  of  this  dissent  trusts  her  afterwards  at 
his  peril ;  for  the  husbsnd  is  only  liable  (during  cohabitation)  upon  account 
of  his  own  assent  to  the  contracts  of  his  wife,  of  which  assent  cohabitation 
causes  a  presumption ;  and  when  he  has  declared  the  oontrary,  there  is  no 
longer  room  for  such  a  presumption."  (a) 

Bo  long  as  the  cohabitation  continues,  and  the  husband  and  wife  reside 
together,  the  law  concedes  to  the  husband  the  right  of  determining  how 
the  wife  is  to  be  clothed,  fed,  and  provided  for.  "  This  trust  must  be 
somewhere,  the  husband  knows  best  how  to  manage  affairs,  and  so  is 
fitter  to  be  trusted  by  the  law  than  anybody  else ;  and  the  law  will  not 
presume  so  much  ill  as  that  a  husband  should  not  provide  for  his  wife's 
necessities."  (ft)  But  if  the  cohabitation  ceases,  if  the  wife  is  no  longer 
sheltered  under  the  roof  of  her  husband,  and  she  has  been  guilty  of  no 
misconduct  entitling  the  husband  to  a  divorce  a  mensd  ei  thoro,  the  law 
gives  her  a  right,  as  we  shall  presently  see,  (post,  623 — 680,)  to  pledge  the 

(x)  MamJbyy.SccU^  1  Lot.  4;  1  SkL  109;  (a)  Per  Holt,  C.J.,  Stkerinffton  t.  ParrtA. 

2  Smith's  lead^-  ««•  245,  249,  i.  c.  2  Baym.  1066. 

(y)  Lord  Abm«r,  SmimU  t.  Iforton,  8  0.  (6)  Hale,  G.  B.,  Manby  t.  Scott,  1  Bac.  Abr. 

&  r.  610.    Loid  Tenterden*  Clifford  t.  Laio%,  717.     "  It  shall  not  be  left  to  a  London  jury  to 

8  C.  ft  P.  16.  dreis  my  wife  in  what  apparel  tbey  think  proper." 

(t)  Hale,  C.  B.,  Mtmhy  t.  ScoU,  1  Sid.  109.  Hale,  C.  B.,  1  Sid.  122 ;  2  Smith's  lea^.  caa., 

Bridgman's  Judgments  by  Bennett,  229,  s.  c<  263,  264. 
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credit  of  her  husband  for  all  things  necessary  for  her  decent  and  com- 
fortable maintenance,  unless  the  husband  has  made  her  a  competent 
allowance  for  her  support,  or  she  has  separate  property  settled  upon  her 
sufficient  for  the  purpose.  And  this  liability  on  the  part  of  the  husband 
cannot  be  determined  by  general  advertisements  to  tradesmen,  or  particular 
notices  to  individuals  not  to  trust  her.  (c) 

This  implied  authority,  given  by  the  husband  to  a  wife  who  cohabits 
with  him,  and  is  placed  at  the  head  of  his  family,  extends  only  to  such 
orders  for  goods  as  the  husband  may  reasonably  be  presumed  to  be  aware 
of  and  to  sanction.  The  husband  concedes  to  the  wife  no  implied  au- 
thority to  run  into  extravagance  and  to  give  orders  which  are  far  beyond 
his  means,  and  such  as  no  prudent  housewife  would  think  of  giving,  and 
no  prudent  and  cautious  husband  would  for  a  moment  sanction*  If  the 
transaction  is  of  such  a  nature  that  it  is  reasonably  to  be  presumed  that 
the  husband  would  have  disapproved  of  it  had  he  known  it,  the  ordinary 
presumption  of  an  implied  authority  is  rebutted,  and  the  party  dealing 
with  the  wife  with  the  view  of  charging  the  husband  under  such  circum- 
stances, is  a  party  to  what  is  tantamount  to  a  fraud  upon  the  latter.  If 
the  keeper  of  a  wine  shop,  for  example,  ministers  to  a  married  woman's 
passion  for  drink,  he  must  rely  upon  her  honour  for  payment,  and  cannot 
make  his  immoderate  supply  of  wine  the  foundation  of  a  demand  against 
the  husband.((/)  If  a  tradesman,  anxious  to  sell  his  wares,  will  minister  to 
the  follies  and  extravagances  of  a  vain  and  silly  woman,  he  must  run  the 
risk  of  his  own  imprudence  and  wickedness,  and  if  it  turns  out  that 
the  husband  was  not  aware  of  his  wife's  extravagance  and  did  not  sanction 
it,  he  cannot  enforce  payment  from  the  latter. 

To  allow  a  wife  to  run  into  extravagance  and  waste  the  substance  of 
the  husband,  without  the  knowledge  and  sanction  of  the  latter,  would 
lead  to  the  most  alarming  and  ruinous  consequences.  Weak  and  thought- 
less women  would  be  lured  by  avaricious  and  smooth-tongued  dealers  to 
their  own  destruction  and  the  ruin  of  their  husbands  and  families,  and 
corrupt  women  would  combine  with  unprincipled  tradesmen  to  perpetrate 
the  most  iniquitous  frauds.  "  The  mercer  and  the  gallant  would  unite 
with  the  wife,  and  they  would  try  their  strength  against  the  husband."  {e)  If 
a  tradesman  finds  a  wife  giving  extravagant  orders,  unsuited  to  the  hus- 
band's estate  and  condition  of  life,  he  ought,  if  he  intends  to  look  to  the 


(c)  BouUon  V.  PrtnHce,  8elw.  N.  P.  279,      871. 
280 ;  2  Str.  1214.  (<)  Hale,  C.  B.,  2  Smith,  293,  264 ;  1  Sid. 

{d)  Spread^ry  ▼.  Ckaptnan,  8  C.  &  P.      122. 
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hasband  for  payment,  to  ascertain  whedier  the  latter  is  aware  of  the  wife's 
extravagance,  and  whether  he  does  or  does  not  sanction  it. 

A  jeweller,  in  the  course  of  eight  weeks,  supplied  the  wife  of  a  special 
pleader,  who  had  a  separate  income  of  200/.  a  year  under  her  marriage 
settlement,  with  jewellery,  amounting  to  83/.,  and  received  from  her  84/. 
on  account,  and  never  throughout  the  transaction  saw  any  one  but  the 
wife,  having  always  called  at  die  house  when  the  husband  was  absent  at 
his  chambers  in  the  Temple,  and  there  was  no  evidence  to  show  that  the 
husband  knew  of  the  delivery  of  the  jewellery  to  the  wife,  or  had  seen 
her  wearing  it ;  and  it  was  held  that  the  husband  was  not  responsible 
for  the  payment  of  it  (/*) 

A  bonnet  and  dressmaker  supplied  a  married  lady  with  bonnets,  fea- 
thers, lace,  and  various  articles  of  millinery,  the  price  of  which,  in  the 
course  of  only  a  few  months,  amounted  to  the  sum  of  5,287/.,  which  the 
dressmaker  sought  to  recover  from  the  husband.  The  latter  admitted 
his  liability  to  the  extent  of  15/.,  which  he  paid  into  court,  and  then 
pleaded  "  never  indebted"  to  the  residue  of  the  claim,  and  it  was  held 
that  he  was  not  liable  for  one  farthing  beyond  the  15/.,  which  was  all 
that  he  could  reasonably  have  been  considered  to  have  authorized.  '*  The 
tradesman,"  observes  Parke,  B.,  "  ought  to  be  careful  not  to  supply  the 
wife  to  an  extravagant  extent ;  for  her  giving  orders  to  such  an  extent 
would  go  to  show  she  was  not  then  acting  as  the  husband's  agent,  and  to 
the  extent  authorized  by  him.  If  he  had  any  doubts  upon  the  subject,  he 
might  have  made  inquiries  of  the  husband.  It  was  not  proved  that  the 
husband  knew  the  articles  had  been  ordered  or  saw  his  wife  wearing 
them."  (g) 

If  a  married  lady  goes  to  a  watering-place  without  her  husband,  and 
orders  expensive  articles  of  dress  unsuitable  to  her  husband's  circum- 
stances, and  the  latter  disapproves  of  her  extravagance  as  soon  as  he  is 
made  acquainted  with  it,  he  is  not  responsible  for  the  price  of  the  things 
supplied  to  her.  (A)  And  if,  during  the  temporary  absence  of  the  husband 
from  home,  the  wife  lives  notoriously  in  a  style  of  expense  beyond  what  the 
husband's  means  will  justify,  tradesmen  must  be  cautious  of  trusting  her 
for  anything  beyond  the  mere  necessaries  of  life.  If  they  indulge  her 
taste  for  superflmties  and  luxuries  without  the  sanction  of  the  husband, 
they  run  the  risk  of  his  repudiation  of  her  debts  and  expenses.  (0 

if)  Montague  ▼.  Bamm,  5  D.  &  R.  536;  8  Bing.  28,  i.  c 

.  &  C.  681,  t.  c.  (h)  Atiint  y.  Curwood,  7  C.  &  P.  756. 

(^)  Lam  T.  JronnMmger,  13  M.  ft  W.  869,  (t)  Domy*  v.  SarsftfuU,  6  C.  &  P.  4iy. 
870.    Stmtan  y.  JBeimUet,  2  M.  &  P.  66;  5 
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Loom  o/mof$ey  to  the  wife. — Persons  ought  abo  to  be  caiitioiis  how 
they  lend  their  money  to  a  married  woman,  for  she  has  in  general  no 
implied  authority  to  borrow  money  and  charge  the  hosband  with  the  re- 
payment of  it.  Snch  small  amounts  as  a  wife  might  require  upon  aa 
emergenoy  for  her  household  expenses,  medicines,  or  necessaries,  a  third 
party  would  be  justified  in  lending  her,  and  might  recover  the  amount 
of  the  loan  from  the  husband ;  (k)  but  for  any  considerable  sum  of  money 
lent  to  a  married  woman,  without  the  knowledge  and  sanction  of  die 
husband,  the  lender  has  no  other  security  than  the  honour  of  the  wife, 
unless  he  can  show  that  the  money  has  come  to  the  use  of  the  hus- 
band. (/)  And  whenever  money  advanced  to  the  wife  is  sought  to  be 
recovered  in  action  against  the  husband,  it  must  be  declared  fixr  as  money 
lent  to  the  husband  himself  at  his  request,  or  as  lent  to  the  wife  at  the 
request  of  the  husband,  {m)  If  the  declaration  alleges  that  money  was 
lent  to  the  wife  at  her  oym  request,  it  discloses  no  cause  of  action  against 
the  husband,  (n) 

Subsequent  sanction  and  adoption  by  the  kuAand  of  the  ufife*M  e&O' 
traets.^^**  If  the  wife  purchase  goods,  and  the  husband,  by  any  act, 
precedent  or  subsequent,  ratifies  the  contract  by  his  assont,  the  husband 
shall  be  liable  upon  it,  whether  the  goods  are  for  himself,  or  for  his 
children,  or  for  his  family/'  {o)  If  the  things,  although  they  have  not 
com^  to  the  hands  of  the  husband,  or  to  his  use,  are  known  by  him  to 
have  been  ordered  by  the  wife,  and  the  husband  has  made  no  objection 
.to  her  use  and  enjoyment  of  them,  or  given  the  partios  who  supply  her 
any  intimation  of  his  disapproval,  he  will  be  deemed  to  have  adopted  and 
sanctioned  the  wife's  expenditure,  unless  it  appears  that  she  has  a  separate 
income  at  her  own  disposal,  to  be  expended  by  her  free  from  the  oontrol 
of  the  husband.  It  is  the  duty  of  the  husband,  when  he  sees  hia  wift 
indulging  immoderately  in  dresses  and  ornaments  and  expensive  tastes, 
and  knows  that  she  has  no  separate  income  of  her  own  to  spend  in 
luxuries  and  superfluities,  to  give  notice  to  the  tradesmen  who  supply 
her  that  he  does  not  sanction  her  extravagance,  and  does  not  intead  te 
pay  for  the  things  ordered  by  her.  If  he  chooses  to  he  by  and  permit 
her  to  continue  her  extravagance,  giving  no  warning  to  those  who  bring 
the  goods  to  his  house,  he  will  be  presumed  to  have  given  a  subsequent 
sanction  and  ratification  of  her  acts,  which  is  equivalent  in  all  cases  to  A 


ii 


ih)  Sarrity.Lei,  1  P.  Wms.  482.  {%)  Stone  r.  MixeMnr,  1  Howe,  130;  7 

(l)  BarU  r.  PeaU,  1  Balk.  887.  Taunt.  482 ;  4  Fr.  48,  s.  e. 

(m)  SUpknuon  t.  Hvrdy,  8  Wilfl.  388;  1  (o)  By  all  the  jiM^,  Mtmby  ▼.  Seo^  2 

W.  Bl.  872,  a.  c.  Smith'a  Leading  Ouci,  901. 


LIABILITY  OF  THB  HUnAMU  ON  THB  WIFE'6  CONTRACTS.  017 

precedent  authority.  ''  If  he  has  any  control  over  goodd  improTidently 
ordered  by  the  wife^  so  as  to  have  it  in  his  power  to  return  them  to  the 
vendor^  and  he  does  not  reinm  them  or  caase  them  to  be  returned,  he 
adopts  her  act,  and  renders  himself  answerable."  {p)  Thus,  where  a 
tradesman  supplied  a  married  lady  with  silver  fringes  for  side  saddles,  and 
lace  for  petticoats,  of  the  value  of  94/.,  and  it  appeared  that  the  husband 
and  wife  were  living  together,  and  that  the  laoes  and  silver  fringes  had 
been  worn  and  used  by  the  wife  in  the  presence  of  the  husband^  without 
any  objection  having  been  made  by  him  to  her  use  of  them)  it  was  held 
that  the  husband  was  responsible  for  the  payment  of  the  price  of  the 
things  so  furnished  to  the  wife.  {§) 

The  mere  circumstance,  however,  of  the  husband's  seeing  the  trife  wear^ 
ing  some  of  the  things  ordered  by  her,  and  not  objeottng  to  her  use  of 
them,  will  not  amount  to  a  recognition  of  the  whole  of  an  extravagant 
order ;  and  the  husband  may,  therefore,  by  tendering  a  sum  of  money  suf- 
ficient to  cover  what  he  can  fairly  be  presumed  to  have  known  of  and 
sanctioned,  escape  from  liability  in  respect  of  the  residue  of  the  demand,  (r) 
And  if,  by  the  wife's  marriage  settlement^  or  the  bounty  of  her  friends,  a 
separate  income  has  been  settled  upon  her,  to  be  received  and  expended  by 
her  free  from  the  control  of  her  husband,  the  mete  cifoumstanoe  of  the 
husband  being  aware  of  the  wife's  poesession  and  use  of  the  Uiings,  will 
not  fix  him  with  a  subsequent  adoption  and  ratification  of  the  wife^s  con« 
tract,  unless  it  be  clearly  shown  that  she  was  persev^jng  in  a  course  of 
extravagance  frir  beyond  the  separate  means  at  her  own  disposal,  and, 
knowing  this,  that  he  made  no  attempts  to  check  her  extravagance^  and 
gave  no  Warning  to  the  parties  who,  he  must  have  known^  w^^e  minister'^ 
ing  to  her  follies. 

If,  however,  a  tradesman  deals  exclusively  with  the  wife  in  matters  of 
female  luxury  and  dress,  in  ornaments,  jewellery,  and  trinkets,  if  he  never 
sees  the  husband,  or  has  any  communication  with  him  respecting  the  sup*- 
ply  of  the  articles  to  the  wife,  it  will  be  left  as  a  question  for  the  jury  to 
determine,  whether  the  goods  were  not  supplied  on  the  credit  of  the 
wife,  and  under  the  expectation  that  she  would  be  the  paymaster,  and  not 
on  the  credit  of  the  husband,  and  with  the  intention  of  looking  to  him  for 
the  price  of  them.  It  is  difficult  at  finst  eight  to  see  how  any  credit  can 
be  recognised  by  the  law  as  having  been  given  to  a  married  woman  who 
can  incur  no  liability  ea  contractu,  and  who  is  (theoretically)  under  the 

(p)  Lord  Bllenboroogh,  Wattkman  t.  Wake-         (r)  Laiu  t.  Ironm<mger,  18  IL  &  W.  869, 
Jidd,  1  Gampb.  122.  870. 

(S)  MarUn  ▼.  WiOtrt,  Skin.  84S. 
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absolute  control  and  government  of  the  hosband ;  but  as  in  modem  times, 
marriage  settlements  have  been  brought  extensively  into  use  amongst  all 
the  monied  classes  of  society,  and  married  women  are  permitted,  through 
the  medium  of  trustees  holding  property  for  their  use,  to  have  possession 
of  pocket  money,  pin  money,  and  quarterly  allowances,  and  are  notoriously 
in  the  possession  of  funds  of  which  they  have  the  exclusive  control,  which 
are  expended  by  them  separate  and  apart  firom  the  husband  and  free  from 
his  interference,  it  is  left  to  juries  to  say  whether  the  things  furnished  to 
a  wife  were  not  ftimished  to  her  on  the  credit  of  the  funds  of  which  she 
was  actually  or  presumptively  possessed,  and  whether  the  tradesman  did 
not  deal  with  her  on  her  own  account  upon  the  expectation  that  she  would 
be  the  paymaster,  relying  upon  her  honour  and  good  faith  to  apply  what- 
ever separate  means  she  might  have  at  her  disposal  in  liquidation  of  her 
debts. 

Thus,  where  a  married  woman,  having  separate  property  of  her  own^  has 
directed  accounts  to  be  made  out  in  her  name,  and  has  been  in  the  habit 
of  paying  them  out  of  her  own  separate  monies,  or  has  drawn  and  accepted 
bills  of  exchange  and  made  promissory  notes  by  way  of  payment  for  the 
things  supplied  to  her,  and  has  honoured  such  bills  and  notes  when  they 
became  due,  it  has  been  held  that  the  parties  who  have  so  dealt  with  her, 
and  treated  her  as  a  feme  sole,  have  given  credit  to  her  and  not  to  her 
husband. 

A  milliner  supplied  articles  of  dress  to  the  amount  of  200/.  during  an 
interval  of  six  months,  to  the  wife  of  an  apothecary  in  a  country  village, 
and  took  a  promissory  note  made  by  the  wife  in  her  own  name  for  pay- 
ment of  the  200/.  The  husband  might  have  seen  some  of  the  dresses 
worn  by  the  wife,  but  there  was  no  evidence  to  show  that  he  was  at  all 
aware  of  the  extent  of  her  dealings  with  the  plaintiff.  A  former  debt  of 
the  same  sort,  that  the  wife  had  contracted  with  the  plaintiff  without  the 
husband  8  knowledge,  had  been  paid  by  the  wife's  &ther,  who  then  re- 
quested the  plaintiff  to  give  no  further  credit  to  the  wife  without  the  sanc- 
tion of  the  husband,  and  it  was  held  by  Lord  EUenborough,  that  the  hos^ 
band  could  not  be  made  liable  in  any  shape,  on  the  plain  ground  that  the 
goods  were  not  supplied  on  the  husband's  credit,  and  that  the  plaintiff  had 
by  her  course  of  dealing  showed  that  she  had  looked  only  to  the  wife  for 
payment.  («) 

On  the  trial  of  an  action  against  a  husband  for  the  price  of  millinery 
furnished  to  his  wife^  it  appeared  that  the  plainti£b,  who  were  dressmakers, 

(«)  MnUtaV*  Y.  Skat>,  3  Campb.  22. 
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had,  in  the  course  of  a  year  and  a  half,  supplied  the  wife  with  fashionable 
dresses  to  the  amount  of  183/. ;  that  the  husband  was  an  attorney  in  mo* 
derate  practice,  residing  with  his  wife,  and  that  he  had  seen  her  wearing 
some  of  the  articles.  It  further  appeared  that  the  plaintiffs  had  drawn  bills 
of  exchange  on  the  husband  by  name  on  account  of  some  of  the  goods  so 
supplied,  which  bills  were  presented  to  and  accepted  by  the  wife,  and  paid 
by  her  when  they  became  due,  that  these  bills  had  never  been  presented  to 
the  husband  or  brought  to  his  notice,  and  that  he  was  not  in  anyway  aware 
of  the  nature  of  the  dealings  between  his  wife  and  the  plaintiff  s.  It  fur- 
ther appeared  that  when  some  of  the  articles  were  sent  home,  the  wife  had 
directed  her  servant  to  put  them  away  that  her  husband  might  not  see 
them  ; — that  the  wife  was  debited  in  the  plaintiff's  books ; — and  that  in 
the  presence  of  the  husband,  and  one  of  the  plaintiffs,  she  had  said  that  her 
husband  never  paid  her  bills,  but  that  she  always  paid  them  herself,  and 
the  judge  accordingly  told  the  jury  that  this  was  strong  evidence  to  show 
that  the  plaintiffs  gave  credit  to  the  wife  and  not  to  the  husband.  The 
jury,  however,  found  a  verdict  for  the  plaintiff,  and  a  new  trial  was  moved 
for  by  the  husband,  and  granted  by  the  court,  on  the  ground  that  ''  the 
verdict  was  grossly  wrong ;  that  the  credit  was  given  .to  the  wife ;  and 
that  the  husband  was  liable  for  no  part  of  the  charges.'X/) 

A  jeweller  supplied  the  wife  of  the  defendant,  who  was  a  merchant's 
clerk,  with  jewellery  to  a  large  amount,  and  sent  in  his  bill  to  the  hus- 
band's residence  headed  "  Mrs.  Brittan."  It  further  appeared  that  at  the 
time  of  the  purchase  of  the  articles,  Mrs.  Brittan  stated  that  she  bought 
them  for  a  friend  in  the  West  Indies,  who  would  send  the  money  for  them 
as  received,  and  that  the  defendant  said  **  That  will  do  very  well."  There 
was  no  evidence  to  show  that  the  jewellery  had  ever  come  to  the  use  of  the 
husband,  and  it  was  held  by  Oarrow,  B.,  that  the  jeweller  had  given  credit 
to  the  wife  and  the  remittances  she  was  to  receive  from  the  West  Indies, 
and  not  to  her  husband,  and  that  an  action  against  him  for  the  price  of  the 
jewellery  could  not  be  maintained,  (t^) 

In  an  action  against  a  husband  for  a  debt  of  757/.  Os.  6d.,  incurred  by  his 
wife,  it  appeared  that  the  plaintiff,  who  was  a  dealer  in  foreign  fancy  birds, 
had,  in  the  course  of  ten  months,  supplied  the  wife  with  fancy  birds  to  the 
amount  of  959/.  16«.  6dl,  that  he  had  received  from  the  wife  202/.  16#.  on 
account,  and  was  suing  the  husband  for  the  residue.  It  was  proved  that 
the  husband  was  a  clergyman  residing  with  his  wife  at  a  rectory  house  in 
the  country,  in  which  he  had  caused  a  room  to  be  fitted  up  as  an  aviary ; 
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that  between  eiz  and  seven  bnndred  birds,  omunetutg  of  lore  birds,  bishop 
birds,  lories,  ayadavats,  oaardiiials,  ont-thsoats,  qmakera,  manakins^  &e.,  &c., 
bad  been  famished  by  the  plaintiff  to  the  wife  pnrsiiant  to  her  orders  and 
placed  in  this  ayiary,  that  lihe  husband  had  seen  them  th^re,  and  that  a  few 
months  afterwards  he  had  ordered  them  to  be  aold,  and  tiiat  two  hundred 
of  them  were  sold  for  the  sum  of  110/.,  and  part  of  the  pnrchase  money 
received  by  him.  There  was  no  eyidenee  to  show  that  the  hnsband  was  at 
all  aware  of  the  extravagant  extent  to  whidb  the  wife  had  gone  in  her 
orders,  or  tliat  she  was  inouiring  a  debt  to  anything  like  959/.  in  respect 
of  the  birds  at  the  time  they  were  sent  in.  It  further  tppeaced  that  the 
wife  had  an  incoime  of  SSOL  a  year  secured  to  her  separate  nse  by  her 
marriage  settlement ;  that  she  kept  a  separate  banking  aeooont  of  her  own 
at  Messn.  Drummonda,  had  her  own  pass  books,  and  drew  checks  on  the 
bankers  in  her  own  name,  whidi  wave  paid  out  «f  her  sqtarate  fhiids  in 
their  hands.  It  was  further  shown  that  sU  the  aoeounts  and  iavoioes  made 
out  in  respect  <if  the  birds  by  the  plaintiff,  were  headed  *'  Mrs.  Br. 
Butoher  ;'*  tbAi  the  plaintiff  had  drawn  bills  of  exchange  on  Mrs.  Butcher 
at  different  times  in  part  payment  of  the  price  of  the  birds,  which  had  been 
accepted  by  her  in  her  own  name,  and  paid  at  her  bankers;  and  that  the 
plaintiff  had  sent  all  the  accounts  and  iiwoices  to  her,  and  not  to  her  hus" 
band,  and  Lord  Abinger  told  the  jury  that  no  man  living  could  doubt  but 
that  the  dealing  was  on  the  credit  of  the  wife,  and  that  the  husband  was 
not  re^onsible,  and  a  verdict  was  accordingly  found  for  the  husband  the 
defendant  "  Here  you  have  a  married  women,"  observes  his  Lordship, 
'*  ordering  in  about  ten  months  more  than  900/.  worth  of  fency  birds.  If 
the  thing  is  out  of  the  ordinary  course,  juries  ought  to  insist  on  strict 
proof."(^) 

If  the  tradesman  at  the  time  he  deals  wilih  and  trusts  the  wife  does  not 
know  her  to  be  a  married  woman,  he  cannot  be  said  to  have  given  credit 
to  the  husband,  or  to  have  sold  his  wares  upon  the  expectation  that  the 
latter  would  be  the  paymaster,  and  if  articles  sold  to  the  wife  under  auch 
circumstances  have  not  been  consumed  in  the  husband's  houadiold,  or 
have  come  in  any  shape  or  way  to  his  use,  he  cannot  be  made  responsible 
for  the  payment  of  the  price  of  them.  "  If  a  shopkeeper  will  sell  goods  to 
every  one  who  comes  into  his  shop  without  inquiring  into  their  circum- 
stances, he  takes  his  chance  of  getting  paid ;  and  it  lies  on  him  to  make 
out  by  full  proof  his  claim  against  any  other  person."  (y)    Every  case  of 


(x)  FreuUmi  v.  BuUk^,9  C.  &  P.  6i8. 


(y)  Ld.  Tenterden, 0.  J.  difard  J,  JM^h^ 
Mood.  &  Malk.  102, 108. 
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this  description  must  depend  upon  its  oivn  ptrtioular  ciroamstances,  so  that 
substantial  jostice  may  be  meted  out  to  the  parties ; — that  the  husband  on 
the  one  hand  may  not  be  oj^ressed  and  ruined  by  the  fraudulent  and 
dishonest  attempts  of  grasping  and  avaricious  tradesmen,  whose  anxiety  to 
sell  leads  them  to  pander  to  the  weaknesses  of  vain  and  thoughtless  women, 
and  that  an  unprineipled  husband  may  not  on  the  other  hand  make  his 
wife  an  instrameat  of  fraud  upon  the  honest  and  upright  dealer. 

Proof  of  the  marriage* — ^If  parties  have  lived  together  as  man  and  wife^ 
and  are  commonly  reputed  to  be  married,  this  is  sufficient  quoad  third 
parties  to  cfaaige  them  with  the  duties  and  ra^nsibilities  that  result  from 
such  a  status  and  relation8hip,(<?)  and  if  it  be  proved  that  they  have 
aotnaUy  gone  through  the  marriage  ceremony,  but  that  they  afterwards 
separated,  there  is  sufficient  evidence  of  their  standing  towards  each  other 
in  the  relationship  of  man  and  wi&,  unless  a  divorce  can  be  proved.  The 
husband  eannot  plead  that  the  marriage  was  illegal,  as  the  determination 
of  such  a  question  belongs  more  properly  to  the  lyiritual  court  than  to  the 
courts  of  comnMn  law.(a) 

LIABILITY  of  the  HUSBAND  f  A  retfect  of  ike  wife$  tUhU  and  engagements 

after  sbpabation  or  divobgb*  (Ante,  841,  842.) 

S^aratian  by  mutual  consent. — ^The  husband  and  wife  cannot  by  any 
contract  or  agreement  between  themselves  dissolve  the  marriage  lie,  or  in 
anywise  change  their  legal  capacities  or  cbaracter8.(&)  The  wife,  indeed^ 
as  we  have  ahready  seen^  has  no  power  of  contracting  at  all  on  her  own 
account  during  the  continuance  of  the  marriage,  and  it  is  obvious  that  the 
husband  and  wife,  being  one  person  in  the  eye  of  the  law,  cannot  contract 
with  one  another,  (c)  When,  therefore,  by  reason  of  matrimonial  diffe- 
rences the  husband  and  wife  wish  to  live  separate,  upon  the  terms  that  the 
wife  shall  be  allowed  an  annuity  for  her  maintenance,  and  the  husband  be 
discharged  from  all  liability  in  respect  of  the  debts  she  may  incur,  it  is 
necessary  that  a  trustee  should  be  appointed  to  contract  with  the  husband 
for  the  purpose  of  canTiug  those  objects  into  effect  It  has  been  said  that 
such  contracts  are  oontrary  to  the  policy  of  the  law,  as  tending  to  loosen 
the  marriage  tie,  and  ought  not  to  be  enforced ;  but  numerous  decisions 
have  established  their  validity,  so  £ur  as  they  relate  to  the  securing  an  allow- 

{»)  Ma€$r.0tmmel,lM^7BSL    Edwardtr.  SL  Join y. Lady SlJoU,  11  Yet. 5^.   Mmr$ 

Fardtrother,  2  M.  &  P.i298 ;  8  0.  &  P.  524  s.  c  t.  SuUon,  8  B«p.  254. 

(a)  Norwood  ▼.  Sli9en$oth  Andr.  227.  (e)  Litt.  mc.  168.    Ltgaird  t.  ./oAiuoii,  3  Vei. 

(6)  MarthaU  t.  HuOon^  8  T.  B.  546.    Lord  858.    Cfarik  ▼.  Eartukawt  8  T.  &  0.  584. 
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ance  to  the  wife  to  be  paid  by  the  husband  'to  a  trastee  for  her  nse^  and 
to  the  indemnification  of  the  husband  by  the  latter  against  all  further  lia- 
bility in  respect  of  the  wife's  debts  and  engagements  during  the  continu- 
ance of  the  separation ;  and,  therefore,  if  the  husband  and  wife  separate, 
and  the  husband  covenants  with  a  trustee  appointed  by  the  wife  or  her 
friends  to  pay  an  annuity  for  the  wife's  maintenance,  and  the  trustee  cove- 
nants with  the  husband  to  indemnify  him  against  the  wife's  debts,  these 
mutual  covenants  may  be  enforced  by  an  action  at  law. 

But  a  deed  purporting  to  be  a  deed  of  separation  between  husband  and 
wife,  and  containing  a  covenant  by  the  husband  with  a  trustee,  acting  on 
behalf  of  the  wife,  not  to  cohabit  with  her,  but  to  permit  her  to  live  sepa- 
rate and  apart  from  him,  and  have  the  entire  conduct  and  control  of  her 
own  actions,  is  nugatory  and  of  no  effect,  unless  it  is  founded  on  such 
misconduct  on  the  part  of  the  husband  as  amounts  in  the  judgment  of 
the  ecclesiastical  court  to  a  forfeiture  of  his  marital  rights,  and  entitles 
the  wife  to  a  decree  for  a  divorce  a  mensd  et  Ihoro,  "  The  obligations 
of  the  marriage  contract  are  not  to  be  relaxed  at  the  pleasure  of  one  party 
or  at  the  pleasure  of  both.  For  if  two  persons  have  pledged  themselves  at 
the  altar  of  God  to  spend  their  lives  together  for  purposes  that  reach  much 
beyond  themselves,  it  is  a  doctrine  to  which  the  morality  of  the  law  gives 
no  countenance,  that  they  may  by  private  contract  dissolve  the  bands  of 
this  solemn  tie,  and  throw  themselves  upon  society  in  the  undefined  and 
dangerous  characters  of  a  wife  without  a  husband  and  a  husband  without 
a  wife."  (cT)  They  cannot  by  any  contract,  however  formally  made,  pre- 
vent either  of  them  from  insisting  on  the  restitution  and  enjoyment  of 
conjugal  rights.  If  the  husband  covenants  in  the  most  solemn  way  that 
can  be  conceived  with  trustees  for  the  wife  never  to  compel  her  to  cohabit 
and  reside  with  him,  and  never  to  institute  a  suit  in  the  ecclesiastical 
court  for  the  restitution  of  conjugal  rights,  such  a  covenant  does  not 
prevent  him  from  instituting  the  suit,  and  obtaining  a  decree  ordering  the 
wife  to  return  and  cohabit  with  him. 

''  Deeds  of  separation  are  not  pleadable  in  the  Ecclesiastical  Court  as 
a  bar  to  its  proceedings,  for  the  court  considers  a  private  separation  as  an 
illegal  contract,  implying  a  renunciation  of  stipulated  duties — a  derelic- 
tion of  those  mutual  offices  which  the  parties  are  not  at  liberty  to  desert — 
an  assumption  of  false  character  in  both  parties  contrary  to  the  real 
status  persoMB,  and  to  the  obligations  which  both  of  them  have  contracted 
in  the  sight  of  God  and  man,  to  live  together  '  till  death  them  do  part, 

(d)  Sir  William  Soott,  Swum  t.  Evant,  1  Hag.  Coofiit  118. 
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and  on  which  the  solemnities  both  of  (nvil  society  and  of  religion  have 
stamped  a  binding  authority,  from  which  the  parties  cannot  release  them- 
selves  by  any  private  act  of  their  own,  or  for  causes  which  the  law  itself 
has  not  pronounced  to  be  sufficient  and  sufficiently  proved."  («).... 
"  A  man  may  pledge  himself  not  to  claim  or  institute  a  suit  for  conjugal 
rights ;  but  he  cannot  be  bound  by  any  such  pledge,  for  it  is  against  the 
inherent  condition  of  the  married  state  as  well  as  against  public 
policy."  (/) 

But  if  a  husband  who  has  executed  a  deed,  purporting  to  be  a  deed  of 
separation  between  him  and  his  wife,  institutes  proceedings  in  the  eccle: 
siastical  court  for  the  purpose  of  compelling  his  wife  to  return  and  co- 
habit with  him,  the  deed  may  be  pleaded  as  a  fact  in  the  case  explanatory 
of  the  conduct  of  the  husband ;  and  if  it  appears  upon  the  face  of  the 
instrument,  by  the  husband's  own  acknowledgment,  that  the  separation 
has  been  occasioned  by  cruelty  towards  the  wife,  or  such  misconduct  on 
his  part  as  produces  a  forfeiture  of  his  marital  rights,  and  entitles  the 
wife  to  a  separation  from  bed  and  board,  the  court  will  not,  of  course, 
order  her  to  return  to  him,  (^)  not  by  reason  of  the  contract,  but  of  the 
husband's  misconduct,  of  which  the  deed  itself  may  be  cogent  and  irre- 
sistible evidence. 

When  the  husband  has  forfeited  his  marital  rights  by  adultery  or 
cruelty  to  the  wife,  and  has  entitled  the  latter  to  a  divorce  a  mensd  et 
tharo,  there  is  no  legal  objection  to  a  private  arrangement  between  the 
parties  to  obviate  the  necessity  of  a  pubUc  exposure  of  their  domestic 
afflictions,  and  of  the  husband  s  disgrace  in  a  court  of  justice,  (h)  and  the 
husband  may  therefore,  under  the  pressure  of  such  misconduct,  give 
security  to  the  wife's  friends  for  the  observance  of  that  line  of  conduct 
towards  her,  which  she  has  a  right  by  law  to  exact  from  him,  and  which 
the  ecclesiastical  court,  if  appealed  to  by  the  wife,  would  compel  him  to 
adopt  And,  therefore,  if  the  husband,  to  prevent  the  public  scandal  and 
disgrace  of  a  suit  for  a  separation  from  bed  and  board,  consents  privately 
to  such  a  separation,  and  covenants  with  a  trustee  acting  on  behalf  of  the 
wife  to  permit  her  to  live  in  peace  and  quietness  away  from  him,  and  not 
to  compel  her  to  cohabit  with  him,  such  a  covenant,  made  under  such 
circumstances,  is  not  contrary  to  public  policy,  and  is  not  consequently 

(0  Sir  Wm.  Scott,  Mortimer  t.  Mortimer,  2  Beclcs.  SuppL  115. 

Hag.  Coniift.  &.  SI  8.    8%U\van  t.  SvUiwi^  2  {g)  Mortimer  y.  Mortimer,  2  Hiur.  Con.  319. 

Addmni,  303.  WetimecUk  r.  Weetmeatk,  2  Hag  Ecclet.  SoppL 

(/>  Lord  Brougham,   Warrmder  ▼.    War-  115. 

render,  2  CI.  ft  Fin.  561 ;  2  Hag.  Rcclcs.  R.  (A)  SoiUeuxJ.  Uerhii^^B.  &  P.  444. 
SoppL  44,  n.     WestmetUk  t.  Wtttmeath,  2  Hag. 
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Toid.  It  may  be  enforoed  throngh  tlra  medium  of  a  bill  in  equity  for  s 
specific  performance  of  it  (t)  as  well  as  through  the  medimn  of  an  action 
at  law. 

A  husband  sought  to  obtain  possession  of  die  person  of  his  wife 
through  the  medium  of  a  haheeu  corpus,  and  the  return  to  the  writ  stated 
that  the  husband,  having  used  the  wife  very  iU»  the  latter  desired  a  sepa- 
ration*  and  that  the  husband,  in  consideration  of  a  gieat  sum  which  the 
wife  gave  him  out  of  her  separate  estate,  consented  to  her  Kving  alone, 
and  covenanted  under  a  largo  penalty  "  never  to  distorb  ber  ov  my  person 
with  whom  she  should  live,"  that  the  wife  then  went  to  live  with  ber 
mother,  and  was  residing  with  her  at  her  own  anxious  d%me,  and  that 
the  writ  had  been  sued  out  by  the  husband  with  a  view  of  seizing  the 
wife  by  force,  and  the  court  held  that  the  contract  made  by  the  husband 
under  such  circumstances  amounted  to  a  formal  remmciation  by  him  of 
his  marital  rights  over  the  person  of  his  wife ;  that  he  had  no  right  to 
seize  her,  or  force  her  back  to  live  with  him,  and  they  dismissed  the  wife 
with  an  assurance  that  she  was  at  free  liberty  to  go  home  and  live  where, 
and  with  whom  she  pleased,  and  that  her  husband  had  n»  coercive  power 
at  all  over  her.  {k) 

But  so  long  as  there  has  been  no  such  misconduct  on  the  hud>and^8 
part,  as  amounts  to  a  forfeiture  of  his  marital  rights,  a  covenant  to  dis- 
continue cohabitation  would  be  nugatory  and  of  no  eflfect.  The  eccle- 
siastical Gourta  will  pay  no  attention  to  it ;  the  oeurts  of  equity  will  not 
enforce  it,  (/)  and*  no  proceeding  oould  be  maintained  against  the  husbaad 
for  a  breach  of  it  in  any  court  ol  common  law.  {m) 

But  whatever  may  be  the  circumstances  under  which  a  sepanUiott 
takes  place,  a  deed,  so  far  as  it  is  made  to  provide  alimony  or  a  compe- 
tent maintenance  to  the  wife  during  the  continuance  of  the  separation, 
and  to  protect  the  husband  from  the  wife's  debts,  will  bo  loeogiiized  as 
valid,  and  the  mutual  covenants  for  the  attainment  of  those  objects  may 
be  enforced  either  by  a  bill  in  equity  for  a  specific  performance  of 
them,  (n)  or  through  the  medium  of  an  action  at  law.  The  husband, 
being  by  law  bound  to  support  and  maintain  hia  wife,  may  covenant  with 
any  third  party  to  pay  a  sum  of  money  for  her  separate  use,  either  for  a 
term  of  years  or  during  her  natoral  life,  provided  the  covenant  is  absolute 

(t)  Anffier  t.  Angier,  Gilb.  Bq.  Gas.  163;  Vm  2e& 

Pre.  Gh.  499,  t.  c.  {m)  JUr  t.  Lord  Vmt,  1  W.  BI.  IS. 

(i)  Rex  T.  Read.  1  Burr.  542 ;  2  Ken.  279.  (»)  Rm  ▼.  WUlouakhy,  10  Pr.  2.    Zogam  r. 

(I)  WHiet  T.  Wilies,  2  Dick.  791 ;  11  Vei.  BMbel,  1  MylM  h  K.  225.    Jttworihf  t.  Bkd, 

58a    Lpgard  y.  /oAiuoft,  8  Yei.  852.  Ihurmul  2  Sim.  &  Stu.  281.    Tum«r  t.  SottUr^  Findi, 

T.  Durand,  2  Cos,  207.     Worrali,  ▼.  Jacob,  3  78. 
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fktfi  anqnftlifled,  and  the  peribrmsnee  of  it  is  not  made*  to  depend  upon 
the  contingency  of  a  future  separation,  or  made  couditienal  upon  the 
wife's  consent  tx>  live  separate,  (o)  If  the  covenant  is  entered  into  as  an 
inducement  to  either  the  husband  or  the  wife  to  separate,  it  is  absolutely 
void  as  offering  a  direct  premium  for  the  breach  of  the  marriage  vow. 
Andy  therefore,  if  it  appears  by  a  deed,  entered  into  between  the  husband 
and  the  wife's  trustee,  that  the  s^aration  is  not  a  present,  immediate,  and 
actually  accomplished  separation,  but  is  subsequently  to  be  carried  into 
effect,  the  covenants  between  the  husband  and  the  trustee  for  the  pay- 
ment of  money  to  the  wife,  and  for  the  indemnification  of  the  husband 
feom  ihe:  wife's  debts,  will  be  void  as  being  contrary  to  the  public  policy 
of  the  law. 

Thus,  where  a.  deed  recited  that  various  diflbrences  and  animosities  ex- 
isted between/  the  husband  and  wife— that  they  had  nearly  led  to  a  separar 
tion,  but  that  the  parties,  by  the  intervention  of  their  mutual  friends,  had 
consented  to  live  together,  upon  condition  that  if  at  any  future  period 
diose  diflfeiences  and  disputes  should  again  revive  in  Ae  manner  expressed 
in  the  deed,  they  should  separate ;  and  the  deed  then  contained  mutual  co- 
venants on  the  part  of  the  hUBband,  and  a  trustee  appointed  by  the  wife 
and  her  friendis  for  the  provieion  of  a  separate  muntenance  for  the  wife  by 
the  husbaad,  and  for  the  protection  of  the  husband  agunst  the  wife  s  debts, 
in  caea  oi  the  renewd  of  such  diff^noes  and  disputes,  and  consequent  se- 
paration, it  waa  held  that  the  deed  was  void  as  being  contrary  to  public 
pohoy.  (p)  So,  **  when  parties  execute  a  deed  by  which  they  agree  to  s&* 
parste  ftom  each  other,  but  at  the  same  time  it  is  stipulated  between  them 
veibally  that  diey  shall  continue  to  live  together,  and  they  do  in  fact  con- 
tinue to  Uve  together  after  that  deed  has  been  executed,  residing  in 
the  same  house,  although  they  may  not  cohabit  together  as  husband  and 
wife,  snoh^  a  deed  cannot,  under  such  circumstances,  in  point  of  law,  be 
sustained,''  {q}  and  the  husband  cannot  subsequently  be  sued  upon  any 
covenant  thco^ein  contained  for  the  provision  of  a  separate  maintenance  for 
the  wife. 

A  covenant  by  the  trustee  to  indemnify  the  husband  against  debts 
and  expenses  contracted  by  him  and  his  wife,  during  the  time  they 
were  cohabiting  imd  living  together,  as  well  as  against  debts  that  may  sub- 
sequently be  contracted  by  her,  is  not,  in  contemplation  of  law,  a  covenant 

(o)  Cloupk  ▼.  Lambert,  10  Sim.  178.  SoHoch  DnratU  t.  Tttley,  7  Pr.  577. 
T.  ffwM,  7  M.  &  (ir.  893.    DugUld  ▼.  ScoU,  8  (;)  The  Ld.  ChAnceUor,  ib.  395.  BindUy  r. 

f.  B.876.  Wttttuath,  ^B,dLC,  200. 

if)  Wednuatk  t.  Saiubury,  5  BI.  v.  8.  893. 
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or  engagement  to  pay  money  as  an  indacement  for  a  separation,  and  is  not 
consequently  void,  (r) 

If  the  husband  and  wife  separate,  and  the  husband  covenants  generally 
with  a  trustee  to  pay  an  annuity  to  the  wife,  the  covenant  is  avoided,  and 
the  husband's  liability  thereon  is  discharged,  by  a  subsequent  reconciliation 
and  cohabitation  between  the  parties.  (»)  But  if  the  annuity  is  covenanted 
to  be  paid  to  her  during  the  term  of  her  life,  and  it  is  provided  that  a  sub- 
sequent cohabitation  shall  in  no  wise  alter  or  affect  the  husband's  liability 
upon  the  covenant,  the  wife's  right  to  the  annuity  will  not  be  affected 
by  her  consenting  to  live  with  her  husband  again.  (/) 

If  the  covenant  is  a  covenant  to  pay  the  annuity  during  the  con- 
tinuance of  a  separation  by  mutual  consent,  and  the  husband  has  not  for- 
feited his  marital  rights  by  his  own  misconduct,  he  may  discharge  himself 
from  his  liability  thereon  by  offering  to  receive  back  the  wife,  and  re- 
quiring her  to  cohabit  with  him ;  {u)  but  if  he  covenants  absolutely  and 
unconditionally  with  the  trustee  to  pay  the  annuity  during  the  life  of 
the  wife,  an  offer  to  continue  the  cohabitation  (x)  is  no  answer  to  an  ac- 
tion upon  the  covenant.  But  the  husband,  if  he  desires,  and  has  a  right 
to  require  a  continuance  of  the  cohabitation,  must  resort  to  the  ecclesiasti- 
cal  court  and  obtain  a  decree  ordering  her  to  return.  And  when  the 
husband  and  wife  have  separated,  and  the  husband  has  entered  into  such  a 
covenant  with  a  trustee  on  her  behalf,  his  liability  to  pay  the  annuity  is 
not  discharged  either  by  the  subsequent  commission  of  adultery  by  the 
wifOy  (y)  or  by  a  decree  of  divorce  a  menad  et  thoro  pronounced  by  the 
ecclesiastical  court  in  consequence  of  such  adultery.  ''  If  the  husband 
wished  to  make  the  commission  of  adultery  a  condition  of  paying  the  an- 
nuity to  his  wife,  he  should  have  covenanted  to  pay  it  quamdiu  casta 
vixerit."  {z) 

When  a  separation  has  taken  place,  and  property  has  been  settled  upon 
the  wife  and  children  of  the  marriage,  for  their  support,  the  settlement  will 
be  upheld  against  the  future  creditors  of  the  husband,  (a)  unless  it  appears 
that  the  separation  was  illusory  and  without  adequate  cause. 

DivoRCB  a  mensd  et  thoro. — "  The  distinction  between  divorce  £rom 

(r)  J<mi»  T.  TTatite,  7  Sc  828,  880;  6  Sc.  (x)  iSMm^  t. CVvw^, 2  Vem.  88(1 

N.S.  951,8.6.    Summen  Y.  Ball,  8  M.&W.,  (y)  Baynon,  t.  Bailey,  1  M.  &  Sc.Sd9;  8 

596.  Bing.  256,  i.c. 

(«)  Ld,  St,  John  T.  Ladjf  St  John,       Y  .  (t)  Abbott,  J.  C,  Jee  t.  Thurhw,  2  B.  &  C 

587.    BaUman  t.  Bou,  1  Dow.  245.     Scho  551 ;  4  D.  &  B.  11.    Seagrave  j.Smgravt,  18 

T.  Goodman,  1  C.  &  P.  39.  Vet.  439. 

(0  WiUon  T.  MusheU,  8  B.  &  Ad.  751.  (a)  ffoUt  t.  HuU,  1  C  ox,  445.    A^nnn  ▼. 

(«)  Whoreufood  t.  Whonwood,  Ch.  C.  250.  nUmore,  8  T.  E.  529.    SUphent  t.  OUwt,  2  Br. 

Finch,  158,  s.  c.  C.  C.  90. 
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bed  and  board,  and  from  tbe  bond  of  matrimony,  is  not  mentioned  in  scrip- 
tore,  and  was  unknown  to  the  ancient  church.  It  was  devised  by  the 
canonists  and  schoolmen,  and  first  established  by  the  decrees  of  the  Coun- 
cil of  Trent."  (i)  Cruelty  on  the  part  of  either  the  husband  or  the  wife  is 
a  sufficient  ground  for  a  divorce  a  mensa  et  thoro.  If  a  husband  re- 
fiises  his  wife  the  common  necessaries  of  life,  or  treats  her  with  gross  in* 
suit  and  indignity— if  he  spits  in  her  face,  attempts  to  debauch  her  maid 
servants,  (c),  or  puts  her  unnecessarily  into  confinement,  or  under  personal 
restraint ;  or  strikes  her,  or  threatens  her  with  personal  violence  unjustifi- 
ably and  without  adequate  provocation,  (d)  and  conducts  himself  so  as  to 
give  her  a  reasonable  apprehension  of  bodily  harm,  if  she  continues  to  re* 
side  with  him,  he  is  guilty  of  cruelty,  and  entitles  her  to  separation  from 
bed  and  board."  (e)  Everything  is,  in  legal  construction,  cruelty,  which  tends 
to  bodily  harm,  and  in  that  manner  renders  cohabitation  unsafe ;  whenever 
there  is  a  tendency  only  to  bodily  mischief,  it  is  a  peril  from  which  the  wife 
must  be  protected.  It  is  not  necessary  to  inquire  from  what  motive  the  treat- 
ment proceeds.  {/)  It  may  be  from  turbulent  passion,  or  sometimes  from 
causes  not  inconsistent  with  affection.  If  bitter  waters  are  flowing  it  is 
not  necessary  to  inquire  from  what  source  they  spring.  If  the  passions  of 
the  husband  are  so  much  out  of  his  own  control,  as  that  it  is  inconsistent 
with  the  personal  safety  of  the  wife  to  continue  in  his  society,  it  is  im- 
material from  what  provocation  such  violence  originated.  The  court  has 
an  indisposition  to  interfere  on  account  of  one  act,  particularly  between  per- 
sons who  have  been  under  long  cohabitation,  because  it  may  be  hoped  and 
presumed  that  it  will  not  be  repeated.  But  if  one  act  should  be  of  that 
description  which  should  induce  the  court  to  think  that  it  is  likely  to  oc- 
cur again,  and  to  occur  with  real  suffering,  there  is  no  rule  that  should  re- 
strain it  from  considering  that  to  be  ftilly  sufficient  to  authorize  its  inter- 
ference. Nor  is  it  necessary  that  the  conduct  of  the  wife  should  be 
entirely  without  blame,  for  the  imputation  of  blame  to  the  wife  will  not 
justify  the  ferocity  of  the  husband."  (ff)  But  there  must  be  a  reasonable 
and  well-founded  apprehension  of  personal  injury.  ''  Mere  turbulence  of 
temper,  petulance  of  manners,  infirmity  of  body  or  mind,  are  not  sufficient. 
When  they  occur,  their  effects  are  to  be  subdued  by  management,  if 
possible,  or  submitted  to  with  patience,  for  the  engagement  is  "  to  take 


{h)  Sk^ord  on  Marriage  and  Divorce,  865.  {fS  But  if  a  wife  reasta  sexual  intercoune 

ie)  1  Hag.  Bccles.  776 ;  HeUey,  149.  ihe  Das  no  ground  to  complain   of  accidental 

(i)  Waring  t.  Waring,  2  PhiU.  182, 188.  injories  she  received  in  the  struggle. 

(e)  Qrtgory't  case,  4  Burr.  1991.  {3)  Sir  Wm.  Scott,  1  Hag.  Consist  458. 
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for  better,  fer  worse,"  aod  painfiil  as  the  peifomanoe  of  Ihis  diity  iDay  be, 
painful  as  it  certainly  is  ac  many  instances,  wfaioh  exliibiit  a  great  -deail  of 
the  misery  that  doods  human  life,  it  mast  be  attempted  to  be  sweeleDed 
by  the  ooascionsness  of  its  being  a  duty." 

The  assistance  of  the  conrt  will  not  be  affbsded  to  a  irife  ^wfao  fan 
taktti  upon  hecaelf  to  avenge  her  own  wvongs,  and  to  maintain  a  contest 
of  retaliation."  {h) 

A  DIVORCE  a  mensd  ei  thoro  does  not  dissolve  ihe  mairiagv  tie,  or 
i&vest  the  wife  with  any  of  the  attributes  of  a  feme  sok ;  it  does  nttt  enable 
her  to  contraety  so  as  to  render  herself  respooBible,  or  effect  any  altwatum 
in  her  ciyil  rigbts  and  responsibilities,  sKoept  to  justify  her  in  li<ring  sepa- 
rate from  her  huaband,  and  entitle  her  to  alimony  and  a  aeiMcata  mainte- 
nance upon  the  terms  of  die  decree.  {$) 

LiABiLirr  of  the  husband  upon  the  wtfi'a  contrseis  after  separation 

or  BiYORCB  «  memk  ei  thoro. 

Separation  by  reason  of  the  adultery  of  the  wife, — ^The  husband,  by 
the  marriage  cantract,  takes  upon  himself  the  duty  of  suj^orting  and  main- 
taining his  wife  so  long  only  as  she  remains  faithful  to  her  marriage  vow 
"  to  forsake  all  others  and  keqp  only  nnto  him.  Wanton  women  who 
Tiolale  their  manii^e  tow,  hav«  no  longer  any  claim  on  the  husband  (un- 
less he  has  previously  settled  property  upon  them  to  their  separate  nsci,  or 
has  entered  into  a  special  contract  with  a  trustee  to  pay  them  an  annuity.) 
Such  women  are  to  be  fed  with  the  bread  of  affliction  and  satisfied  with 
the  waters  of  adversity."  If  the  husband  detects  the  wife  in  the  commis- 
sion of  adultery,  he  may  forthwith  put  her  away  from  him,  and  refuse  any 
longer  to  maintain  her,  and  third  parties  who  furnish  the  wife  with  the 
means  of  subsistence  after  a  separation  on  such  a  groond*  hare  no  claim 
against  the  hasband  in  respect  thereof^  whether  they  have  notice  of  the 
adultery  or  not«  at  the  time  they  furnished  their  goods,  or  whedier  they 
had  or  had  not  received  an  express  prohibition  from  the  husband  directing 
them  not  to  supply  the  \^e."  (k) 

The  previous  adultery  and  misconduct  of  the  husband  form  no  eKcnse 
in  point  of  law  for  the  adultery  of  the  wife. — Thus,  where  a  husband  hav- 
ing committed  adultery  with  a  woman  whom  he  had  brought  to  his  house, 
quarrelled  with  his  wife,  treated  her  with  great  cruelty,  and  at  last  turned 

rA)SirWni.8coit.lHag.Gofinitll9,86i,'SS5.      647.    JMntMrtJi^  y.  ^Soiub.  2  ft.  706.    CSU?i2 
ft)  ClaifUm,  V.  AdMM,  6  T.  R.  606.  t.  Hwrd^ma^  ib.  674.   Hoirdit  t.  0r«fU,  8  C  A 

(I)  Co.  Litt.  32  b.    MrrrU  y.  JTarttn,  1  Str.      P.  512.    Cntgy  v.  Anmoii,  6  Mod.  147. 
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her  oat  into  the  street.  The  m£e  then  went  and  committed  adultery,  but 
subseqnently  repenting  of  her  conduct,  and  having  no  means  of  subsist- 
ence, she  offered  to  return  to  her  husband,  but  the  latter  would  not  receive 
her,  whereupon  the  wife  obtained  board  and  lodging  from  a  third  party, 
who  sought  to  chaj^e  the  husband  with  the  payment  of  it,  on  the  ground 
that  the  previous  adultery  of  the  latter  precluded  him  from  taking  advan- 
tage of  his  wife's  misconduct ;  but  the  court  held  that  it  made  no  difference 
in  the  case,  and  that  the  action  was  not  maintainable.  (/)  But  if  a  condo- 
nation takes  place ;  if  the  husband  after  he  has  put  her  away  by  reason  of 
adultery,  receives  her  back  again,  all  her  original  rights  are  restored,  and 
the  husband  cannot  then  refuse  to  support  and  maintain  her,  unless  he 
can  prove  the  commission  of  a  fresh  and  subsequent  act  of  adultery,  (m) 
And  if  the  husband  connives  at  the  adultery  of  the  wife,  ho  cannot  refuse 
to  maintain  her.  If  he  permits  her  to  remain  in  the  possession  of  his 
dwelling-house,  '*  and  voluntarily  yields  his  bed  to  the  adulterer,  he  has  no 
colour  of  defence.  Knowing  of  her  criminal  conduct  and  conniving  at  it, 
he  must  maintain  her  as  before/'  (n) 

Proof  of  tUe  adultery. — The  commission  of  the  adultery  must  be 
strictly  proved  by  the  husband  who  seeks  to  resist  the  claim  for  necessa- 
ries, and  the  verdict  in  an  action  for  criminal  conversation  being  res  inter 
ulios  acta^  cannot  be  adduced  as  evidence  of  the  adultery  in  an  action  be- 
tween the  husband  and  the  person  who  has  furnished  the  means  of  subsist- 
ence, unless  he  was  himself  the  defendant  in  that  action,  (o) 

Desertion  of  the  husband  by  the  wife. — If  the  wife  leaves  the  husband 
without  just  cause,  and  refuses  to  cohabit  with  him,  she  forfeits  her  right 
to  maintenance.  If  she  will  not  share  his  bed  and  board,  she  cannot  pro- 
cure subsistence  elsewhere,  at  his  expense.  To  permit  tradesmen  to  sup- 
ply goods  and  the  means  of  subsistence  to  wives  who  have  deserted 
their  husbands  and  families,  and  to  charge  the  husband  with  the  payment 
of  the  price  of  the  articles  so  supplied,  would  be  the  means  of  affording  a 
direct  premium  for  the  breach  of  the  marriage  contract,  and  the  commis- 
sion of  aU  sorts  of  crimes,  and  would  be  clearly  contrary  to  the  public 
policy  of  the  law.  Therefore,  "  it  has  been  resolved  that  if  the  wife  will 
not  cohabit  with  the  husband,  but  during  the  time  of  her  voluntary  de- 
parture, purchases  provisions  and  clothes  for  herself,  and  it  is  given  in 
evidence  to  the  jury  that  they  were  necessaries  suited  to  the  estate  and  de- 
gree of  her  husband,  yet  this  is  not  sufficient  evidence  to  warrant  a  finding 

(0  Chvier  t.  Baneock,  6  T.  R.  608.  227.    Rdbiaon  ▼.  Oomoid,  6  Hod.  172 ;  1  Salk, 

(m)  Harrii  v.  Morris,  4  Eflp.4l.  119,  s.c. 

(»)  Boiler,  J.    iVorton  t.  F<izan,  1  B.  &  P.  (o)  Bardie  v.  OraiUf  8  C.  &  P.  514. 
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by  the  jury  in  assumpsit  against  the  husband,  for  there  is  a  differ^oe 
for  this  purpose  between  wives  who  are  willing  to  cohabit  with  their  has- 
bands,  and  those  that  spontaneously  depart  irom  them ;  and  this  appears 
by  Magna  Charta."  (o) 

"  If  a  woman,  who  can  have  no  goods  of  her  own  to  live  on,  will  de- 
part from  her  husband  against  his  will,  and  vdll  not  submit  herself  to 
him,  let  her  live  on  charity  or  starve  in  the  name  of  God,  for  in  such 
case  the  law  says,  her  evil  demeanour  has  brought  it  upon  herself,  and 

her  death  ought  to  be  imputed  to  her  own  wilfulness If  she  be 

of  so  haughty  a  stomach  that  she  will  choose  to  starve  rather  than  submit, 
and  be  reconciled  to  her  husband,  let  her  take  her  own  choice.  The  law 
is  in  no  default  which  doth  not  provide  for  such  a  wife."  (p) 

Wife  8  offer  to  return, — ^If  the  wife  has  departed  from  the  husband  and 
lived  separate  from  him  without  just  cause,  and  then  offers  to  return  to 
him,  his  liability  to  receive  her  back  and  maintain  her  will  depend  upon 
the  length  of  the  separation  and  the  wife's  conduct  during  the  inter- 
mediate period.  If  she  has  retired  to  the  bosom  of  her  own  family,  and 
lived  a  virtuous  and  moral  life,  and  has  returned  to  a  sense  of  duty  after 
n  short  absence,  the  husband  would  be  bound  to  receive  her  back ;  and 
if  he  refused  to  do  so,  his  liability  for  necessaries  supplied  to  her  would 
be  revived  from  the  time  of  such  refusal,  {q)  But  if  she  persists  in  her 
neglect  of  the  marriage  tie  and  of  her  duties  as  a  wife  for  a  lengthened 
period,  and  refuses  the  solicitations  of  her  husband  to  return  to  him,  the 
latter  would  not,  after  such  a  continued  course  of  disobedience  and  mis- 
conduct evidencing  her  incapacity  properly  to  fulfil  the  duties  of  a  wife, 
be  bound  to  receive  her  back  or  maintain  her.  '*  When  she  departs  from 
her  husband  against  his  will,  and  remains  so  long  absent,  and  returns 
again  at  her  own  pleasure,  the  husband  shall  not  be  obliged  to  maintain 
her  afiber  her  return  any  more  than  when  she  was  absent ;  for  if  it  were 
so,  wives  might  leave  their  husbands  in  their  youth,  and  return  in  their 
old  age  when  they  cannot  be  so  assisting  to  their  husbands  as  before ; 
and  their  society  and  assistance  and  comfort  to  their  husbands  is  one 
consideration  for  their  maintenance."  (r)  "  The  wife,  moreover,"  ob- 
serves Hyde,  J.,  "  ought  to  be  a  penitentiary  before  the  husband  is  bound 
to  receive  her  back  or  give  her  any  maintenance.     By  departing  from  her 

(o)  MiMhy  Y.  SwU^  2  Smith's  cas.  272 ;  1  tenti   aliqnaUter   snbmimitnLie.   Dig.  Kb.  23, 

Sid.  129,  ISO.  tit  8. 

(p)  Hyde,  J.,  Manby  t.  Sc(M,  12  Hod.  182.  (o)   Baym.,  C.  J.,  2  Sir.  876.    TyxreU,  J.» 

So  by  the  civil  law.  Si  nzor  propria  sine  culpft  12  Mod.  131.    Lord  Bldon,  Bw»t  t.  JTittfoft, 

marid    sit  extra  coniortium   viri,  non   teoetur  3  Eap.  256. 

xnaritus  eztunc  ei  extxa  conaortiiim  suom  eziA-  (r)  Mainhy  v.  SooU,  1  Lot.  5;  12  Mod.  131. 
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husband  against  his  will,  she  breaks  her  marriage  vow,  deprives  him  of 
that  mutual  society,  help,  and  comfort  which  she  owes  him  for  divers 
years,  and  are  all  these  offences  washed  away  with  a  bare  desire  without 
submission  or  contrition  ?  Certainly  they  are  not ;  confession  and  pro- 
mise of  future  obedience  ought  to  precede  her  restitution  to  the  privileges 
of  a  wife."  (s) 

The  liability  of  the  husband,  therefore,  for  necessaries  supplied  to  a 
wife  who  is  living  separate  and  apart  firom  him  depends  upon  the  circum- 
stances attendant  upon  the  separation,  and  tradesmen  must  be  cautious 
in  trusting  such  wives  without  the  knowledge  and  sanction  of  their  bus* 
'  bands,  or  without  making  strict  inquiries  into  the  cause  of  the  separation. 
If  they  do  part  with  their  goods,  and  then  seek  to  charge  the  husband 
with  the  payment  of  them,  the  onus  of  proving  that  the  separation  took 
place  under  such  circumstances  as  will  entitle  them  to  recover  the  price 
from  the  latter  falls  upon  their  shoulders,  (t)  "  The  mischief  of  allowing 
the  ordering  of  goods  by  a  married  woman  living  apart  from  her  husband, 
to  be  primd  facie  evidence,  so  as  to  charge  him  for  them,  would  be  in- 
calculable." (n) 

Desertion  of  the  wife  by  the  husband.'^So  long  as  the  husband  and 
wife  cohabit  and  reside  together,  the  husband^s  duty  of  supporting  and 
cherishing  his  wife  is  presumed  to  be  fulfilled,  and  the  law  leaves  it  to 
the  husband,  as  we  have  already  seen,  to  determine  in  what  style  and 
degree  she  is  to  be  maintained,  so  that  no  third  person  has  any  right  to 
supply  the  wife  with  necessaries  or  with  goods  of  any  description  in  the 
face  of  an  express  prohibition  from  the  husband.  But  if  the  husband 
separates  himself  from  his  wife,  or  removes  her  from  his  dwelling,  and 
leaves  her  destitute,  without  being  able  to  prove  that  she  has  forfeited  her 
marriage  rights  by  adultery,  the  prohibition  is  of  no  avail,  for  the  law 
then  gives  her  a  right  to  support  herself  upon  the  credit  and  at  the  ex- 
pense of  her  husband,  and  any  tradesman  who  at  her  request  supplies  her 
with  necessaries  suitable  to  her  degree  and  station  in  life,  does,  in  con- 
templation  of  law,  supply  them  to  the  husband  himself,  and  may  recover 
the  amount  as  a  debt  due  to  him  from  the  latter,  notwithstanding  the 
prohibition.  "  That  cailnot  avail  him,  for  if  he  put  the  wife  out  of  doors, 
though  he  advertised  and  cautioned  all  persons  not  to  trust  her,  or  if  he 
even  gave  particular  notice  to  individuals  not  to  give  her  credit,  still  he 
would  be  liable  for  necessaries  ftimished  her ;  for  the  law  has  said,  that 

(«)  Manby  r.  ScoH,  12  Mod.  182.  Tatteh,  6  Sc.  N.  R.  641. 

(0  Clifford  T.  Laton,  8  a  &  P.  16.     WaUk-  («)  Abbott,  G.  J.,  Mainwarinff  ▼.  Xtf^tc,  1 

Man  T.  WaJt^Uld,  1  Guopb.  121.    Edward  t.       Mood.  &  Malk.  18. 
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ifhere  a  man  tarns  his  wife  out  of  doors^  he'  sends  with  her  credit  for  her 
reasonable  expenses."  (x)  And  if  a  naairied  woman  has  be^i  forcibly 
expelled  from  her  home  by  her  husband,  and  threatened  with  yiolence  at 
his  hands,  "  she  carries  along  with  her  a  credit  for  whatever  her  pfeserva- 
tk«  may  require.  She  has  a  right  to  appeal  to  the  law  for  protection,  so 
as  to  charge  her  husband  for  the  necessary  expense  of  the  proceeding,  as 
much  as  for  necessary  food  or  rainient."  Therefore,  where  a  wife,  being 
turned  out  of  doors  with  circumstances  of  great  viohmce  by  her  husband, 
employed  an  attorney  to  exhibit  articles  of  the  peace  against  lum,  it  was 
held  that  the  husband  was  responsible  for  the  payment  of  the  attorney  s 
charges,  (y)  But  cm  indictmeiiM;  against  the  husband  is  not  necessary  for 
the  protection  of  the  wife,  and,  therefore,  where  a  husband,  having  ill- 
trettted  his  wife,  was  indicted  on  her  prosecution,  and  fined  and  im- 
prisoned, and  a  brother  of  the  wife  advanced  money  to  pay  the  expenses 
of  the  prosecution,  it  was  held  that  he  was  not  entided  to  recover  the 
amount  &om  the  husband,  (z) 

The  husband  is  not  liable  for  expenses  incurred  by  the  wife  without 
his  sanction  in  procuring  a  deed  of  separation,  (a) 

And  although  a  husband  has  not  forcibly  expelled  bis  wife  from  his 
house,  yet,  if  by  cruelty,  or  threats  of  personal  viol^e,  or  by  indecent 
and  shameless  conduct,  he  renders  it  morally  imposaiUe  for  her  to  con- 
tinue to  cohabit  and  reside  with  him,  and  she  aocordioigly  leaves  hiiDt 
this  is  as  much  an  expulsion  in  the  eye  of  the  law  as  if  he  had  turned 
her  out  by  main  force.  "  If  a  husband  conducts  himself  towards  his 
wife  with  sadx  a  degree  of  misconduct  and  orudty  as  to  render  it  no 
longer  safe  for  her  to  remain  in  his  house,  she  is  not  to  starve  in  ths 
street  or  seek  relief  in  the  parish  workhouse,  but  is  justified  in  leaving 
her  home,  and  goes  forth  into  the  world  with  a  credit  for  the  neoessaries 
of  life  suitable  to  her  oondition.  Such  is  the  effect  of  the  marriage  con- 
tract, and  if  the  hnsband  by  his  misconduct  forces  her  to  leave  his  pro* 
teddon,  she  may  seek  the  means  of  subsistence  elsawhere,  and  those  who 
from  charity  or  other  motives  are  willing  to  provide  them  are  entitled  to 
recover  a  compensation  from  the  husband."  (b)    If  the  husband  brings 


(x)  Lord  Eenyon,  Earrit  y.  Morris,  4  Esp.  &  D.  29^  0.  c  Shephird  ▼.  Madboul,  8  Oampb. 

41.    Bodffet  T.  Bodgtt,  1  Bip.  441.    Per  Lord  82S. 

Bldon,  Ravlint  v.  Vandyke,  8  Etp.  250.   HoU,  («)  GriiukU  t.  acdmo»d,6  Ad.  &  &  755; 

0.  J.,    BtherinffUm    v.  Parrot,  Bavm.  1006.  1  N.  fit  P.  168,  s.  c 

And  see  BoulUm  v.  PrtiUice^  Selw.  N.  P.  279,  (a)  Ladd  ▼.  Xjfwm  2  M.  A.  W.  265. 

280 ;  2  Btr.  1214,  s.  c.    Baylej,  J.,  i^oftO^w  (h)  Garrow,  B.,  Smtry  ▼.  MmtrM.  1  T.  &  3, 

▼.  B€Mdi4iL,  3  B.  &  C.  685.  505. 

(if)  Turmr  v.  Mookei,  10  Ad.  &  B.  47 ;  2  P. 
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faottie  a  loofie  and  immoral  woman,  and  troate  ber  as  «  member  of  bis 
fitmily,  this  is  a  sufficient  oanse  for  ibe  -wife's  leaving  bim*  and  so  is  tbe 
existence  and  oontiBnaace  of  an  adalterous  intercouise  on  the  part  of  tbe 
husband  with  another  woman.  In  general,  "  the  jury  are  to  determine 
wbedier  the  cincinnstancee  justified  the  wife  in  leaving  or  n0t."(^)  And 
wlienever  the  wife  bae  onee  left  her  basbend  under  justifiable  circum- 
stances,  she  is  ttot  bound  to  setom  upon  tbe  invitation  of  the  latter,  and 
the  husband's  liability  for  neoessaries  fiimisbed  to  her  by  third  .parties 
during  the  oontinnanoe  of  tbe  separation  cannot  be  detetmiaed  by  a 
request  (m  his  part  that  she  wall  again  retnm  to  bis  protection. 

Thus,  where  a  husband  abused  and  brutally  beat  bis  wife,  and  swore 
that  he  would  run  ber  throogh  the  body,  and  the  wife  fled  from  the 
bouse  in  the  night  almost  in  a  state  of  nudity,  and  went  to  the  residence 
of  a  friend^  where  she  was  confined  to  her  bed  for  several  days  in  conse- 
quence of  the  ill-treatment  she  had  received,  and  afterwards  resided  for 
four  years  in  lodgings  and  at  the  honses  of  firiends,  and  then  went  to  live 
with  her  father,  who  brought  an  action  against  the  husband  for  tbe  board 
and  lodging,  Jand  it  appeared  that  the  budmnd,  after  she  bad  left  him, 
bad  sent  and  offered  to  receive  her  hack,  which  offer  sbe  had  rejected, 
it  was  held  that  tbe  request  so  conveyed  to  her  to  return  home,  and  her 
Tolnsal  so  to  do,  did  not,  under  the  circumstances,  afford  any  answer  to 
tbe  action.  **  If,  sitting  in  a  court  of  law,"  observes  Garrow*  B.,  ''  we 
were  to  be  of  opinion  that  whatever  bad  been  tbe  previous  misconduct  of 
tbe  defendant  towards  the  wife,  the  pedod  had  arrived  at  which  he  might 
insist  upon  ber  return,  and  upon  her  refusal,  that  his  liability  would 
be  determined,  the  spiritual  court  might,  notwithstanding,  decree  a  divorce 
a  mensi  et  thoro  and  alimony  upon  tbe  gnmnd  of  cruelty ;  and  thus  a 
court  of  common  law,  having  pronounced  the  obligation  of  the  husband 
to  supply  necessaries  to  be  at  an  end,  a  court  of  competent  jurisdiction 
upon  the  yery  same  fects  might  arrive  at  a  decree  diametrically  opposite. 
In  this  state  of  difficulty,  the  strong  impressifNi  npon  my  mind,  and 
which,  upon  consideration,  I  have  been  unable  to  remove,  is  that  if  a 
husband  drives  his  wife  firom  home  by  his  own  misconduct,  and  sends  her 
forth  with  an  implied  credit  arising  firom  their  relative  situations,  it  is 
bis  duty  by  some  positive  act  to  determine  lihat  liability.  If  the  wife 
subsequently  returns,  his  liability  is  at  an  end;  but  in  default  of  an 
amicable  arrangement,  he  must  go  to  tbe  spiritual  court,  and  there  obtain 

(«)  Ead^  ▼.  B<td^,  1  Bip.  441.    H<mUlon      Hwdtr  t.  Blaquien,  8  If .  4  P.  108,  oremaing 
T.  SmyUit^  2  C  &  P.  22, 80;  8  Bing.  127,  ■.  c.      Uwrwood  ▼.  H^er,  8  Taunt.  421. 
Aldu  ▼.  Chapmmn,  Selw.  N.  P.,  lOtli  ed.  278. 
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a  decree  for  the  purpose ;  and  until  some  sach  oneqaiTOcal  act  is  done, 
a  person  making  a  claim  in  a  court  of  law  for  necessaries  supplied  to  the 

wife  is  in  my  opinion  entitled  to  recover  against  the  husband." 

''  It  was  argued  at  the  bar/'  further  observes  Hullock,  B.,  "  that  from 
the  period  which  had  elapsed,  (between  five  and  six  years,)  it  was  compe- 
tent for  the  husband  to  demand  her  return.  That  circumstanoe  would 
not  weigh  in  the  judgment  of  the  spiritual  court ;  for  it  must  be  recol- 
lected, that  by  the  constant  practice  of  that  court,  the  previons  cruelty  or 
adultery  of  the  husband  is  acknowledged  to  be  an  answer  to  an  appUcs- 
tion  on  his  part  for  a  restitution  of  conjugal  rights.  That  courts  howeva, 
is  competent  to  investigate  all  the  circumstances  of  the  case,  both  pre- 
viously and  subsequently  to  the  separation,  which  a  court  of  common 
law  cannot  do ;  and  it  appears  to  me,  therefore,  that  if  the  husband  is 
desirous  of  compelling  the  return  of  his  wife,  he  must  adopt  the  only 
legitimate  course,  which  is  to  apply  to  the  spiritual  court  for  that  purpose; 
and  that  a  court  of  common  law  cannot,  whatever  time  may  have  eb^sed, 
say  that  the  period  has  arrived  at  which  the  return  of  the  wife  may  be 
insisted  on,  when  the  consequence  of  her  return  may  be  to  subject  her  to 
a  repetition  of  that  cruelty  which  in  the  first  instance  was  a  justification 
for  her  departure."  {d) 

The  law  does  not  of  course  sanction  a  wife  in  running  into  extra- 
vagance during  the  separation  without  the  sanction  and  permission  of  the 
husband.  "  It  makes  her  his  agent  to  order  such  things  as  are  reason- 
able and  necessary  for  herself ;  but  it  gives  her  no  Uberty  to  pledge  his 
credit  for  anything  beyond  what  would  be  reasonably  necessary  for  her 
subsistence,*'  (e)  according  to  her  d^pree  and  station  in  life  and  the  hus- 
band's fortune.  In  determining  what  are  necessaries  and  what  things 
are  reasonable  and  proper  for  the  wife,  regard  is  to  be  had  to  the  estate 
and  circumstances  of  the  husband,  and  not  his  rank  and  position  in  seciety» 
for  "  one  of  hu^h  degree  may  be  of  low  estate."  The  jury  must,  upon  a 
review  of  all  the  circumstances,  determine  whether  the  things  were  or  were 
not  proper  for  the  use  of  the  wife.  {/) 

If  the  husband  has  ill-treated  the  wife  and  turned  her  out  of  his  home, 
he  will  in  many  instances  be  held  liable,  although  she  has  a  separate  main- 
tenance of  her  own,  to  make  some  provision  for  her,  unless  it  appears  that 
his  means  are  limited,  and  that  the  fonds  at  the  wife's  disposal  are  amply 
sufficient  for  all  her  reasonable  requirements. 

(<r)  Bwury  y,  Brnery,!  T.  ft  J.  605,  50S.  &ir«7«aiK,  6  C.  &  P.  421. 

(e)  Losd  AUoger,  EmmtUr.  JVoricm,  8  C.  &  (/)  Horny  t.  Swioi^  (Q.  B.,)  4  Jar.  42. 

P.  510.    HardU  r.  Granl,  ib.  517.     Denn^  r.       Aarcrj  t.  ButUm,  S  Esp  S56. 
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A  Wife  who  had  a  pension  of  800/.  a  year  from  the  crown,  went  to  the  hot- 
wells  of  Bristol  for  her  health,  and  on  her  return  her  husband  shut  his  doors 
against  her,  and  refused  her  an  allowance  for  her  support,  and  would  not  give 
her  any  use  of  his  table,  servants,  or  equipage,  (he  being  in  possession  of 
an  income  of  1800/.  a  year,)  and  it  was  held  that  he  was  responsible  for 
board  and  lodging  and  necessaries  furnished  the  wife>  notwithstanding  the 
possession  by  her  of  the  pension  from  the  crown.  "  Here,"  it  was  ob- 
served by  the  court,  "  is  no  agreement  for  a  separation,  the  husband  has 
sent  her  adrift  by  shutting  his  doors  against  her.  He  allows  her  no 
maintenance,  nor  any  support  at  all.^(^) 

Separation  by  mutual  consent. — If  the  separation  is  a  separation  by 
mutual  consent,  the  husband  is  responsible  for  the  payment  of  board  and 
lodging  and  necessaries  furnished  to  the  wife  during  the  continuance  of 
such  separation,  unless  she  has  a  competent  prpvision  from  him  or  from 
some  fund  at  her  own  disposal ;  and  if  she  has  such  a  provision,  it  lies  on 
the  husband  to  show  it.  (A)  If  the  wife  leaves  her  home  in  consequence  of 
a  quarrel  with  the  husband,  in  which  they  are  mutually  to  blame,  and  ob- 
tains lodging  and  tbe  necessaries  of  life  at  the  bauds  of  a  third  party,  and 
the  husband,  knowing  where  she  is  domiciled,  neglects  to  require  her  to  re- 
turn to  him,  he  will  be  responsible  for  the  board  and  lodging  and  neces- 
saries provided  for  her.(f) 

In  all  cases  of  separation  by  mutual  consent,  the  husband  may  put  an 
end  to  his  liability  by  requiring  the  wife  to  return  to  him,  and  prohibiting 
parties  who  have  been  previously  in  the  habit  of  dealing  with  her  from  any 
longer  continuing  to  serve  her.  (A)  And  Ids  liabiUty  is  in  all  cases  depen- 
dant upon  the  pecuniary  means  at  the  wife's  disposal.  If  she  has  a  sepa- 
rate portion,  or  a  separate  income  sufficient  for  her  decent  and  comfortable 
support  and  maintenance  settled  upon  her  for  her  separate  use,  the  husband 
is  not  liable  for  her  debts  and  expenses,  whether  such  separate  fortune  or 
income  is  derived  from  the  husband  himself  or  from  her  own  relations  and 
friends,(/)  and  whether  the  parties  who  have  supplied  her  with  goods  were 
or  were  not  aware,  at  the  time  of  the  dealing,  of  the  separate  means  at 
her  own  disposal.  Notice  to  the  tradesman  of  the  allowance  is  not 
material,  and  need  not  be  proved,  (m)    And  the  sufficiency  or  insufficiency 


ig)  TkoMjmn,  t.  Hewy,  4  Butt.  2178.    Tur-  (fc)  ffindUy  t.  Wutmeatk,  6  B.  &  C.  200. 

ner  r.  Rooies,  10  Ad.  &  £.  47 ;  2  P.  &  D.  294  (/)  Liddlow  t.  Wtlmot,  2  Stark  88.  Cl^ord 

g.  c.  ▼.  ZiOUm,  1  M.  &  H.  102.    ffodgkinton  t.  FUt- 

(A)  Dent  v.  Seott,  Aleyn.  61.    Dixon  ▼.  Httr-  cKer,  4  Campb.  70. 

rell^  8  C.&P.719.  («)lf««»  v.  IHci,Z  H.  U  W.481.    Tod  r. 

(»)  lUed  T.  Moore,  6  C.  &  P.  200.  Stoka,  12  Mod.  245. 
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of  the  landtf  for  tkie  sokable  mainteaa&oe  of  tbe  ivife  is  a  question  to  be 
determined  by  tbe  jitry. 

A  mere  eoveniint  or  agreement  on  tbe  part  of  die  hnsfeand  to  make  an 
allowance  for  tbe  wife  s  mointenanoe  will'  not  of  itself  exonerate  tbe  baeband 
from  bis  liability.  He  mnst  show  that  the  covenant  has  been  falfilled,  and 
that  tbe  allowance  has  been  regtilarly  paid,  and  that  it  is  safficient  or  has 
been  accepted  by  the  wife  as  sufficient  for  her  suitable  support.(n) 

Of  the  wifes  continued  exemption  fr&m  liahiiUy, — If  the  husband,  from 
any  of  the  preceding  causes^  is  absolutely  discharged  from  his  obligation  to 
maintain  the  wife,  the  latter  does  not,  in  consequence  thereof,  acquire  any 
power  or  capacity  of  contracting  on  her  own  account,  so  as  to  incur  any 
liability  upon  her  contracts.  She  herself  remains  exempt  by  reason  of  tbe 
coverture  from  all  personal  responability  ex  contractu^  and  he  who  trusts 
her  has  no  other  security  than  her  honour  for  the  fulfilment  of  her  engage- 
ments.(&) 

A  divorce  a  mensd  et  thoro  does  not,  aswe  have  already  seen,  dissolve 
the  marriage  tie,  or  invest  the  wife  with  any  of  the  attributes  of  a  feme  sole. 
It  is  merely  an  order  by  the  ecclesiastical  court  for  the  separation  of  the 
parties  firom  bed  and  board  and  cohabitation,  and  for  a  provision  by  the 
husband  fbr  the  separate  support  and  maintenance  of  the  wife,  and  does  not 
alter  tbe  legal  character  and  position  of  the  parties  to  the  marriage  other- 
wise than  by  ordering  a  discontinuance  of  the  cohabitation.  The  wife  has 
no  power  during  such  a  separation,  of  contracting  on  her  own  account  so 
as  to  incur  any  legal  liability  upon  her  eontracts.(/>) 

The  husband's  rights,  as  we  have  before  seen,  remain  unaltered  by  such 
a  divorce,  (ante,  841,)  and  his  liabilities  are  only  afiSsoted  by  it  as  tiiey  are 
by  any  other  ordinary  separation.  If  the  divorce  has  not  been  accom' 
panied  with  a  decree  for  alimony,  or  the  wife  has  not  been  regularly  paid 
her  alimony  according  to  the  decree,  and  has  no  suffioient  funds  at  her 
own  disposal  for  her  maintenance,  the  husband  will  continue  liable  for  the 
payment  of  debts  incurred  by  her  in  obtaining  the  means  of  subsistence. 
"  A  mere  decree  for  alimony  is  not  sufficient  to  discharge  or  exonerate  the 
husband.  But  ihe  payment  of  it  should  be  proved,  if  not,  a  tradesman 
may  maintain  an  action  of  this  description  as  if  no  such  decree  had 
existed."(7) 

(w)  ATitrwT.  Craig,  2  N.  R.  (6  B.  &  P.)  148.  Rvtton,  8  T.  B.  54«.    FmJtkoms  t.  Bhq^H  6 

Burrett  V.  Booty »  8  Taimt  S48.  M.  &  S.  73. 

(o)  OilehriH,  T.  Brown,  4  T.  B.  766.  Mar-  (9)  Best,  C.  J.,  ffwiU  v-  BlamUer^,  8  M.  &  P. 

•*a// V. Buttofi,  8  T.  E.  546.    Murrayy.  Barise,  119 ;  S  Bing.  550  •.  c     Wilion  t.  Smyth,  1  R 

8  M. &  E.  230.    Beard  r.  Webb, 2 B. &P.  98.  &  Ad.  801.    Ketgan  t.  Smyth,  5  B.&  a  875. 

(p)EaahY.Leiffh,6T,1Len.IfardiaUy.  ^^ 
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SUSPENSION  of  the  COTERTURE. 

Transportation  for  a  term  of  years  operates  as  a  suspension  of  the 
civil  and  marital  rights  of  the  husband  during  the  continuance  of  the  term 
of  bani8hment»(r)  and  until  he  has  actually  returned  to  his  country  {s) 
after  the  expiration  of  hia  sentence.  He  is  not,  when  the  exile  is  a  mero 
temporary  exile,  civilly  dead,(/)  but  the  effect  as  regards  the  liability  of  the 
wife  to  be  sued  as  a  feme  sole  is  precisely  the  same  as  if  he  were  so.  But 
a  voluntary  absence  beyond  the  sea,  on  the  part  of  the  husband,  or  a  com- 
pulspry  absence  in  the  service  of  the  state,  does  not  in  anywise  alter  or 
affect  the  legal  poritioa  of  the  wife.(t/)  If  the  husband  is  an  alien  ennemi 
he  has  no  legal  existence  ia  this  country,  and  so  long  as  he  remains  ia 
that  situation  and  position,  his  wife  resident  here  is  looked  upon  as  a  feme 
sole,  and  siae  is^  consequently,  liable  to  be  sued  upon  all  contracts  entered 
into  by  her,  just  the  same  asr  if  she  were  a  widow. (;r)  But  if  he  becomes 
an  alien  cmiiy  and  has  at  any  time  resided  in  this  country,  the  law  recog- 
nizes and  regards  his  wife  in  the  same  light  as  any  other  married  English- 
woman.(y) 

It  has  been  said,  that  if  being  an  alien  he  resides  abroad,  and  has  no 
animus  revertendi  {z)  to  this  country,  or  if  he  has  never  been  in  England 
at  all,  the  wife  may  be  treated  and  sued  as  a  feme  sole ;  (a)  but  it  seems 
to  be  considered  by  the  Court  of  Exchequer,  that  the  wife  of  an  alien  ami 
oaimot  be  sued  upon  any  contract  that  she  may  enter  into  in  this  country 
any  more  than  any  other  mairied  woman,  (i) 

DISSOLUTION  of  the  coverture. 

Divorce  a  vinculo  matrimonii, — Adultery  is  held  by  the  ecclesiastical 
courts  to  be  cause  only  for  a  separation  from  bed  and  board,  and  not  for  a 
DIVORCE  a  vinculo  matrimonii,  A  dissolution  of  the  marriage  contraoty 
and  a  restoration  of  the  parties  to  the  situation  and  position  of  single  per-* 
sons,  is  only  to  be  obtained  through  the  medium  of  an  act  of  psErUament 
As  a  preliminary  step  to  the  obtaining  of  sudi  a  divorce^  a  decree  from 


(r)  Tindal,  C.  J.,  Ex  parU  Frankt,  1  M.  & 
St.  11.  Sparrov  y.  CarrutXers^  cited  1  T.  R« 
6.    Ld.  ICansfield.  ib.  7. 

(«)  Carrol  ▼.  Biene(m,  4  Bsp.  28. 

(t) "  If  the  faiuband,  hj  act  of  paritamefit,  \um 
judgment  to  be  exiled  bat  for  a  time,  which  some 
caO  a  relegation,  that  is  no  dTil  death." — Co. 
Litt.  188  a. 

(fi)  Monk  T.  Hutekimon,  2  B.  &  P.  22^ 
FarraTfY.  CounUts  Cfrohard,  4  B.  &  P.  80. 


(x)  Holt,  C.  J.,  Derry  t.  Dwehess  of  Mcizanni, 
IBaym.  U7;  I  Salk  116. 

(y)  Kay  t.  Jhukeu  qf  Puniu,  8  Gampb.  122. 
Borden  t.  Kewrherg,  2  M.  &  W.  65. 

(z)  Watford  r,  Duekeu  of  Pimm,  2  Eip.  664, 
Frank  t.  Dttchen  qf  Pitnne,  ib.  687. 

(a)  Kay  t.  Dnckut  of  Pienne,  S  Campb.  12S. 
Heath,  J. ;  Martky.  hutektMon,  2  B«  ft  P.  283. 

(b)  Sardm  t.  KeveHurg,  2  H.  &  W.  66. 
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the  ecclesiastical  court  most  be  obtained  for  a  separation  a  mensd  et 
thoro  ;  {c)  and  if  the  husband  is  the  petitioner  for  the  act  of  parliament, 
it  must  be  shown  that  an  action  for  damages  for  criminal  oonversation 
with  the  wife  has  been  brought  by  him^  and  that  he  has  obtained  a  verdict 
and  judgment  in  such  action ;  or  sufficient  cause  must  be  shown  to  a  Com- 
mittee of  the  House  of  Commons,  why  such  an  action  has  not  been 
brought,  and  such  a  judgment  obtained.  ((^)  As  the  wife  cannot  maintain 
an  action  against  a  female  with  whom  her  husband  has  committed  adul- 
tery, no  evidence  as  to  the  bringing  of  an  action  and  recovering  judgment 
is  of  course  necessary  when  the  wife  is  a  petitioner  before  Parliament 

If  the  bringing  of  an  action  by  the  husband,  and  the  following  it  up  to 
a  verdict  and  judgment,  is  prevented  by  the  flight  or  concealment  of  the 
adulterer,  or  by  any  other  cause  beyond  the  control  of  the  husband,  there 
is  a  sufficient  excuse  for  his  non-compliance  with  the  standing  orders  of 
the  house  in  that  respect,  and  the  adultery  may  be  proved  by  other 
evidence.  Parliament  will  not  in  general  lend  any  assistance  to  petitioners 
for  divorce  bills,  who  have  themselves  been  guilty  of  the  crime  of  adultery, 
or  who  have  done  any  act  amounting  to  a  condonation  of  the  adultery 
charged  against  the  party  they  proceed  against,  or  who  have  connived  at, 
or  in  any  way  been  instrumental  to  their  own  dishonour,  or  who  lie  by 
and  slumber  over  their  own  wrongs. 

Civil  death  of  the  husband, — If  the  husband  has  been  banished  by  act 
of  Parliament,  or  has  been  transported  beyond  the  seas  for  the  term  of  his 
natural  life,  he  is  civilly  dead,  and  the  wife  is  forthwith  remitted  to  the 
situation  and  position  of  a  feme  sole,  {(e)  If  a  husband  has  separated 
himself  from  his  wife,  and  has  not  been  heard  of  for  the  space  of  seven 
years,  he  is  presumed  to  be  actually  dead.  ''  The  presumption  of  the 
duration  of  life  with  respect  to  persons  of  whom  no  account  can  be  given, 
ends  at  the  expiration  of  seven  years  from  the  time  when  they  were  last 
known  to  be  living."  (/)  If,  therefore,  it  be  shown  that  the  wife  has  been 
living  apart  from  the  husband  for  a  space  of  time  exceeding  seven  years, 
that  the  latter  has  not  during  all  that  period  been  heard  of,  this  is  prima 
facie  evidence  of  his  death,  and  the  wife  may  be  sued  as  a  widow,  {g) 

Effect  of  the  dissolution  of  the  coverture, — When  the  marriage  tie  has 
been  dissolved  by  a  divorce  a  vinculo  matrimonii,  or  by  the  actual  or  civil 

{e)  4]  Lord'a  Jonr.  517.  87.    Aa  to  the  effect  of  traiifportatio&  for  a  tenn 

{d)  Oommons'  Joimals,    80th  June,  1801.  of  yean,  see  ante,  637,  n.  (C) 

Ed.  1838,  p.  21.  (/)  SUenboioiigh,  C.  J.,  6  East,  85.    W<U90% 

(tf)  Co.  Litt  183,  a.     CounUu  qf  Portland  ▼.  England,  14  Sim.  28. 

V.  Prodgert,  2  Vern.  104.    JSx  parte  Frankt,  {$)  Hopewell  t.  Ik  Pinna,  2  Oampb.  113. 

I  H.  &  ^c  11.    Newtome  ▼.  Bowyer,  8  P.  Wms. 
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death  of  the  husband,  all  the  debts  contracted  by  the  wife  prior  to  the 
marriage,  and  which  have  not  been  barred  by  the  Statute  of  Limitations, 
survive  to  her,  and  she  may  then  be  charged  with  the  payment  of  them. (A) 
She  becomes  also  from  that  time,  to  all  intents  and  purposes,  a  single 
woman.  Her  power  of  contracting  on  her  own  acoount  is  forthwith 
restored,  and  she  becomes  responsible  for  the  fulfilment  of  all  contracts 
she  may  afterwards  enter  into,  just  the  same  as  if  she  had  never  been  mar- 
ried. But  she  is  not  responsible  upon  any  contract  made  during  cover- 
ture, or  upon  any  promise  made  after  the  death  of  the  husband,  to  pay  for 
things  ftumished  her  in  his  lifetime."  (t) 

Contracts  entered  into  by  the  wife  after  the  death  of  the  husband,  but 
before  his  decease  was  known,  are  not  binding  upon  the  wife,  and  she 
cannot  herself  be  made  responsible  for  the  performance  of  them.  Thus 
where  a  husband  set  out  on  a  voyage  to  China,  leaving  his  wife  and 
family  at  his  house  in  England,  and  the  plaintiff,  a  butcher,  supplied 
them  with  meat  from  the  time  of  the  husband's  departure  until  the  news  of 
his  death  arrived  in  England,  and  for  some  time  afterwards ;  and  it  was 
held  that  the  widow  was  not  responsible  for  the  meat  supplied  to  her 
between  the  14th  of  October,  the  day  on  which  the  husband  died,  and  the 
Idth  of  March  following,  the  day  on  which  the  news  of  his  death  reached 
his  family.  (A;) 

If  the  coverture  has  been  dissolved  by  a  divorce  a  vinculo  matrimonii, 
the  husband  is  of  course  forthwith  discharged  from  all  liability  in  respect 
of  his  wife's  debts, (/)  unless  after  the  divorce  he  has  cohabited  with  her, 
and  lived  with  her  as  his  mistress,  in  which  case  he  might  be  liable,  as  we 
shall  presently  see,  in  another  character. 

LiABiUTiES  resulting  from  reputed  marriages  and  from  coha- 
bitation. 

Contracts  of  kept  mistresses. — "  If  a  man  has  permitted  a  woman  to 
whom  he  was  not  married  to  use  his  name,  and  pass  for  liis  wife,  and  in 
that  character  to  contract  debts,  he  is  liable  for  her  debts,  whether  the 
tradesman  who  furnished  the  goods  knew  the  circumstance  to  be  so  or 
not.  He  gives  her  a  credit  from  his  name  and  cohabitation,  and  it  is  not 
to  be  supposed  that  the  tradesman  could  look  to  the  credit  of  a  woman 
of  that  description,  and  not  to  that  of  the  man  by  whom  she  was  supported. 

(k)  Woodman  t.  Chapman,  1  Gampb.  188.  liability  of  the  hiubaiid'B  execnton  in  sach  a 

(t)  Meyer  t.  Saworth,  8  Ad.  &  B.  467.  csm. 

(i)  Smout  T.  lOfery,  10  M.  &  W.  1.    And  (/)  AntUy  t.  Manner*,  Qow,  10. 

•ee  Bladet  ▼.  Free,  9  B.  &  C.  167,  u  to  the 
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£ut  this  must  not  be  taken  to  apply  to  tbe  case  of  a  common  strumpet, 
who  may  assume  the  name  of  a  person  without  his  authority,  from  haying 
casually  known  him ;  it  must  be  where  the  man  permits  the  woman  to 
assume  his  name,  where  she  lives  in  his  house,  and  is  part  of  hia 
family."  (m)  And  it  matters  not  whether  the  man  so  acting  is  a  married 
man  or  a  single  man.  If  he  lives  with  the  woman*  and  gives  her  every 
appearance  of  being  his  wife,  the  proof  of  a  previous  marriage  with  some 
other  woman  cannot  exonerate  him  from  liability,  (if) 

If  the  woman  does  not  assume  the  name  of  the  man,  and  pass  as  his 
wife,  he  will  not  be  liable  upon  auy  contracts  that  he  has  not  expressly 
sanctioned.  He  will  not  be  responsible  for  her  board  and  lodging,  unless 
he  has  himself  accompanied  her  to  take  lodgings,  or  has  been  in  the  habit 
of  lodging  and  sleeping  with  her,  and  taking  his  meals  with  her,  in  which 
case  it  would  be  a  question  for  a  jury  to  determine  whether  the  board  and 
lodging  and  necessaries  were  supplied  upon  the  credit  of  the  man  or  the 
woman,  or  upon  the  joint  credit  of  both  of  them. 

The  liabilities  resulting  from  a  connexion  of  this  desciiption,  may  of 
course  at  any  time  be  put  an  end  to  by  breaking  off  the  connexion,  discard- 
ing the  woman,  and  giving  notice  to  all  persons  who  have  been  in  the 
habit  of  dealing  with  her  on  the  credit  of  her  supporter  or  pretended  hus- 
band, that  the  latter  will  no  longer  be  responsible  for  any  debts  or  engage- 
ments she  may  contract.  But  having  once  held  her  out  as  his  wife,  the 
reputed  husband  is,  of  course,  bound  to  produce  conclusive  evidence  that 
they  never  were  married,  in  order  to  escape  effectually  from  the  difficulties 
of  his  position,  {o)  If  the  woman  is  not  exclusively  the  mistress  of  the 
party  sought  to  be  charged,  if  she  is  a  common  prostitute,  and  the  things 
are  furnished  to  her  for  the  purpose  of  enabliug  her  to  earn  money  by 
prostitution,  and  pay  for  them  out  of  such  earnings,  the  party  famishing 
them  has  no  claim  against  anybody  for  payment,  {p) 

(m)  Per  Lord  Eenyon,  Watson  t.  TKrdkdd,  Qirardy  ▼.  Riduirdton,   1  Ssp.   12.    Howard 

2Eip.  687.     Car  v.ftji^,  12  Mod.  S72.    Hvd-  t.  Bodges,    1  Selw.  N.  P.  63.     AppieUm  ^- 

ton  ▼.  BrenU  Bsp.  N.  P.  124.  Campbell,  2  C.  &  P.  347.     Criip  t.  CSlwrdUS, 

*  (n)  Robinson  v.  Nahan,  1  Gampb.  245.  cited   1   B.  &  P.  840.    Bovry  y.  Bmnettj  1 

lo)  Munro  ▼.  De  Chamani,  4  Uampb.  215.  Campb.  848. 

Ip)  Jennings  ▼.  Throgmorton,  B.  &  H.  251. 
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CONTRACTS  FOR  THE  LETTING  AND  HIRING  OF  REALTY 

AND  PERSONALTY. 

Saonoir  l,^^Landlord  and  Tenant — Nature  and  creation  of  leases— Ascertainment  of  the  subject 
matter  of  the  demise — Commencement  and  dniation  of  the  term— Leases  for  lires  and  terms  of 
yean— Leases  from  year  to  year— Quarterly,  monthly,  and  weekly  hirings— Leases  at  will- 
Tenancy  by  sufierance — Defeasible  leases— Disclaimer  and  forfeiture^-Snrrender  of  liwswi  ■ 
Notices  to  quit — Double  yearly  Tslue  and  double  rent  for  holding  oyer — Tenant's  right  to  emble- 
ments and  away  going  crops — Fixtures  removable  by  the  tenant — Gkneral  duties,  obligations,  and 
liabilities  of  lessor  and  lessee — Covenants  and  promises  to  pay  rent— Lessor's  power  of  distress  for 
rent — Distress  by  agents — ^Distress  by  joint  tenants  and  tenants  in  common — ^Dutress  in  the  case 
of  fraudulent  removal— Things  distrainable — ^Things  privileged  from  distress  Lessor's  right  to  a 
year's  rent  from  the  sheriff— Impounding  goods  distrained — Tenant's  right  to  replevy— Notice  of 
distiesB  and  inventoiy— Appndsement  and  sale — Sale  of  growing  crops — Costs  and  expenses  of  the 
distress— Bxceasive  distressea— Liability  of  the  tenant  for  use  and  occupation — ^Tenant's  liability 
to  repair— Express  and  implied  covenants  and  agreements  to  repair — Tenant's  liability  for  the  mis- 
management of  fonns  and  hinds — Short  form  of  lease  under  8  and  9  Vict,  c  124. 

SionoH  I]^— Xsfttn^  and  kirtnff  qfpenonal  duOUh* — Qenend  duties,  obligations,  and  liabilities  of 
the  letters  and  hiren  of  diatteb— Letting  and  hiring  of  ships,  cairiaget,  horses,  implements  of 
trade,  &c — Loans  of  money  at  interest. 

%mnwm  TH.-^lMHting  and  hiring  rffwmuktd  kotues  and  lodgings,  ttowag$  and  pUieet  nf  depotii 
m»d  aeeommodaiion  in  pnbHc  inm. — Liabilities  of  lessors  and  lessees  of  furnished  apartments, 
ston-housesy  and  places  of  deposit— Liabilities  of  common  innkeepers^Distinction  between  a 
lodging-hous»-keeper  and  a  common  innkeeper — Of  the  common  law  duty  of  a  common  innkeeper 
to  furnish  lodging  and  oeoessaries  to  all  comers,  and  safo  pU^es  of  deposit  for  their  goods  and  chat- 
tels—LiaUIitief  of  innkeepers  for  the  loss  of  goods  deposited  in  their  inns. 


SECTION  I. 


LANDLORD   AND  TENANT. 


A  LEASE  or  connnACT  for  the  letting  and  hiring  of  nEAVrr  is  a  contxact 
whereby  the  temporary  use  and  possession  of  a  house  or  land  are  granted 
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by  the  owner  to  the  hirer  for  a  stipulated  or  implied  remnneration.  {a) 
He  who  grants  the  possession  and  use  of  the  property  to  be  enjoyed  for 
hire,  is  called  the  lessor,  or  landlord ;  and  he  who  has  the  enjoyment  of 
it,  paying  the  rent  or  hire,  is  called  the  lessee,  or  tenant  In  the  Boman 
law,  the  former  was  called  ''  locator,"  the  latter  ''  conductor ;"  and  the 
contract  itself,  locatio  rei.  In  the  French  law  it  is  termed  bail  a 
loyer,  or  a  bailment  for  hire  ;  the  lessor  is  called  the  bailleur^  or  hailor^ 
and  the  hirer  the preneur,  or  locataire,(b)  If  the  land  or  realty  is  granted 
by  deed  to  be  enjoyed  for  a  term,  without  any  payment  of  rent  by  the 
grantee,  (c)  the  grant  amounts  to  a  commodatom,  or  gratuitous  loan  of 
the  use  of  the  land,  {d)  and  does  not  create  a  contract  of  letting  and  hiring 
between  the  parties. 

Of  the  creation  of  leases, — It  is  a  rule  of  law,  that  whatever  words  are 
sufficient  to  explain  the  intent  of  the  parties,  that  the  one  shall  divest 
himself  of  the  possession  and  profits  of  the  land,  and  the  other  come  into 
them  for  such  a  determinate  time,  for  a  certain  hire  or  rent,  such  words, 
whether  they  run  in  the  form  of  a  license  covenant  or  agreement,  are  of 
themselves  sufficient,  and  will  in  construction  of  law  amount  to  a  lease  for 
years,  as  effectually  as  if  the  most  proper  and  pertinent  words  had  been 
made  use  of  for  that  purpose."  (^)  Whatsoever  word  will  amount  to  a 
grant,  will  amount  to  a  lease.  And  therefore  a  lease  may  be  made  by  the 
word  give,  betake,  or  the  like.  The  word  locavit  also  is  a  good  word. 
And  if  A.  do  but  grant  and  covenant  with  B*,  that  B.  shall  enjoy  such  a 
piece  of  land  for  twenty  years,  this  is  a  good  lease  for  twenty  years.  (/) 

Formerly  an  estate  of  freehold  could  not  be  granted  to  commence  in 
futuro :  therefore,  if  a  lease  for  life,  which  is  a  freehold  estate,  was  granted 
to  commence  from  a  day  after  the  date  of  the  lease,  it  was  void,  unless 
after  the  day  on  which  the  lease  was  to  take  effect,  the  lessor  himself  in 
person  did  make  livery  of  seisin,  secundum  formam  chartm,  {g)  Now, 
however,  it  has  been  enacted,  (8  and  9  Vict.  c.  106,  s.  2,)  that  "  from  and 
after  the  first  of  October,  1845,  all  corporeal  tenements  and  hereditaments 
shall,  as  regards  the  conveyance  of  the  immediate  freehold  thereof,  be 


(a)  On  pent  le  definir  nn  contnt  par  leqnel 
Tun  des  contractani  s'oblige  de  Sure  jouir  on 
nser  Tantre  d'nne  chose  pendant  le  temps  con- 
Tenu  et  movennant  nn  certain  priz  qne  Tautre  de 
son  cot6  B  oblige  de  lui  payer.  Potkier,  Con- 
trat  de  Louage,  part.  1,  ch.  1. 

(b)  Diet,  de  TAcad.  Bncjdopedie  dn  Droit, 
title,  Batl. 

(c)  lUe  V.  FiUongUy,  Cald.  560.  lUx  t.  Col- 
Utt,  Basfl.  bi  Ry.  498.     Rtx  y.Jobling,  ib.  525. 

(d)  Post,  ch.  25,  s.  3.     Doe  d,  Huffhet  t. 


Derry,  9  a  &  P.  494.  Burnt  r.  CoUim,  Z  U.  & 
Sc.  790.    Bertie  t.  BeawHotU,  16  Bast,  83. 

(e)  Bac.  Abr.  LeaMS,  (E.)  Ante,  168, 164. 
Mayor,  Ac,  qf  Colchester  t.  Brooke,  15  Iaw  J. 
H.  8.  (Q.  B.)  178. 

(/)  3hep.  Tonch.  cb.  14,  272.  Bro.  Abr. 
(L^),  pi.  60. 

ig)  Shep.  Toocb.  272,  219.  Frttmam  ▼. 
Weet,  2  Wils.  165.  Pugh  t.  Ihtkt  rf  Leeds, 
Cowp.  714,  725. 
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deemed  to  lie  in  grant  as  well  as  in  livery."  (k)  No  estate  of  freehold, 
however,  in  lands,  tenements,  or  hereditaments,  can  now  be  created  by 
livery  of  seisin  only,  as  we  have  previously  seen,  (i)  The  lease  or  grant 
must  be  put  into  writing,  and  signed  by  the  lessor  or  grantor,  or  by  his 
authorized  agent;  and  if  made  subsequently  to  the  first  of  January,  1845, 
it  must  be  sealed  and  delivered  as  a  deed,  {k)  All  leases,  also,  for  terms 
of  years,  exceeding  three  years  in  duration,  must  now  be  made  by  deed  ; 
but  a  lease  for  three  years,  or  any  less  time,  may  still  be  created  by  parol 
contract.  (/) 

A  contract  for  the  letting  and  hiring  of  realty,  with  its  accompanying 
duties  and  responsibilities,  may  likewise  be  created  by  implication  of  law 
from  the  relative  situations  and  circumstances  of  the  parties,  and  the 
silent  language  of  their  conduct  and  actions,  as  well  as  by  express  words 
and  stipulations.  Whenever  the  house  or  land  of  one  man  has  been  occu- 
pied and  used  by  another,  the  primd  facie  presumption  is,  that  the  use 
and  occupation  are  to  be  paid  for,  and  the  landlord  is  entitled  to  maintain 
an  action  to  recover  a  reasonable  hire  and  reward  for  the  use  of  the  land, 
unless  the  tenant  can  show  that  he  entered  into  possession  of  the  property 
under  circumstances  fairly  leading  to  an  opposite  conclusion.  If  the 
tenant  is  a  pauper,  who  has  been  provided  with  a  dwelling-house  by  the 
parish,  or  an  old  servant,  who  has  been  accommodated  with  a  cottage  and 
garden  by  his  master,  or  the  son  or  other  near  relation  of  the  owner,  the 
possession  and  occupation  do  not  raise  a  presumption  of  a  contract  of 
letting  and  hiring  between  the  parties.  The  transaction  amounts  only  to 
a  comtnodatum,  or  gratuitous  loan  of  the  property  for  use.  The  possession 
of  the  tenant  is  the  possession  of  the  landlord  or  owner,  and  the  tenant 
may  at  any  time  be  removed  at  the  will  and  pleasure  of  the  latter,  {m) 

Ascertainment  and  identification  of  the  subject  matter  of  the  demise. 
— ^Any  general  description  will  suffice  to  pass  the  demised  premises,  pro- 
vided the  object  referred  to  can  be  ascertained  with  certainty.  "Amongst 
words  whereby  things  do  pass,  some  are  collective,  compound,  and  general, 
comprehending  many  things,  and  some  words  are  simple  and  particular, 
comprehending  one  thing  only.  .  .  .  The  word  farm,"  for  example, 
**  is  a  compound  word,  and  doth  comprehend  many  things,  and  therefore 

(A)  But  tlie  deed  moBt  have  a  release  stamp,  nos  locatio  agrorum  non  procedit  sine  interyenta 

lb.  instmmeDti  aut  pnblici  aut  privati,  nee  absque 

(t)  Ante,  91.  instmmento  locationis  uUo  colono  jus  est  agio 

\h)  29  Charles  2nd,  c  8,  s.  3 ;  7  and  8  Vict.  conducto  frui.    Yin.  Com.  Lib.  8,  tit.  25,  768. 
c70,s.4;  8  &  9  Vict.  &  106,  s.  8.  (m)  BertU  t.  BeaiciaoiK,  16  Bast,  3d.    Hunt 

(h  lb.    In  Holland,  and  most  parts  of  the  t.  Colwn,  8  M.  &  Sc  791.    Do€  d.  Jamu  t. 

contment,  leases  of  fiirms  are  required  to  be  au-  8UkiUoi^  2  B.  &  Aid.  873. 
theatkated  by  some  written  instrument.    "  Apnd 
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by  the  grant  of  a  farm  will  pass  a  meesnage  and  land,  meadow  pastoxe, 
woods,  &G.,  thereunto  belonging,  or  therewith  oaed,  for  this  word  doth 
properly  signify  a  capital  or  principal  messnage,  and  a  great  qnaadty  of 

demesnes  thereunto  appertaining By  the  grant  of  a  mbssuagi 

doth  pass  the  dove-house,  dwelling-house,  the  orchard^  garden,  and  curti- 
lage, t\  e,  a  small  yard  or  field,  or  piece  of  ground,  not  exceeding  an  acre 
or  thereabouts,  that  has  usually  gone  with  the  house.  ...  By  the 
grant  of  a  orange  will  pass  a  house  or  edifice*  not  only  where  com  is 
stored,  such  as  a  bam,  but  necessary  places  for  husbandry,  as  stables  and 
lofts  for  hay  and  horses  and  cattle,  a  curtilage  and  the  close  wherein  it 
standeth  at  least  .  .  .  The  word  manor  is  also  a  word  of  vast  extent, 
and  comprehendeth  a  vast  yariety  of  things," (i»)  and  some  words  are  so 
general  in  their  signification  (such,  for  example,  as  the  words  tenements 
and  hereditaments)  as  to  comprise  every  description  of  realty  that  can  be 
granted  and  possessed.  The  term  land  is  also  nomen  generalissimum ;  in 
its  primary  sense  it  means  arable  land ;  in  a  larger  sense  meadow  and  pas- 
ture as  well  as  arable  land,  "also  woods  moors,  waters,  marsbes,  iurzes, 
heaths,  and  such  like,  and  the  castles,  houses,  and  buildings  thermipon.(d) 
By  a  lease  of  the  issues  and  profits  of  land,  the  land  itself  will  pass,  "  for 
to  have  the  issues  and  profits  and  to  have  the  land  is  all  one."(^) 

If  a  general  and  comprehensive  term  and  description  be  used  in  a  lease, 
all  the  things  usually  comprehended  under  such  geneial  term  and  descrip* 
tion  will  pass  to  the  lessee,  unless  the  surrounding  oirommstances,  and  the 
relative  situations  and  interests  of  the  contracting  parties  plainly  show  that 
such  could  not  have  been  their  intention.  We  have  already  seen  that  in  order 
to  give  a  correct  interpretation  to  the  words  and  language  of  a  written  instru- 
ment^  we  may  place  ourselves  in  the  same  situation  as  the  parties  who  made 
the  contract,  view  the  circumstance  as  they  viewed  them,  and  so  judge  of  the 
meaning  of  the  words,  and  of  the  correct  application  of  the  language  to  the 
objects  professed  to  be  described.  (Ante,  147.)  By  parol  evidence  of  ex* 
trinsic  circumstances,  a  general  and  comprehensive  term  may  be  controlled 
and  restricted  so  as  to  pass  much  less  than  is  ordinarily  comprised  under  the 
common  legal  acceptation  of  the  term,  and  on  the  other  hand  a  partioular 
and  limited  term  and  description  may  be  extended  and  enlaifjed  so  as  to 
comprehend  and  include  much  more  than  it  generally  comprises^  in  order 
to  efiectuate  the  plain  and  obvious  meaning  of  the  parties. 

A  lessor  demised  a  messuage  and  piece  of  ground  with  the  appurtenances 
to  the  defendant,  and  the  latter,  after  he  had  taken  possession,  laid  claim 

in)  Shep.  Touch.  90— 92.  (p)  PwrJter  ▼.  Pl%wMir,  1  Gro.  190 :  Co.  I«it. 

(o)  Shep.  Touch.  91.  4  b. 
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to  a  cellar  under  the  messuage,  on  the  ground  that  it  had  passed  to  him 
under  the  general  description  contained  in  his  lease,  and  it  was  held  that 
the  lessor  might  show,  through  the  medium  of  parol  evidence,  that  at  the 
time  of  the  demise,  and  previous  thereto,  the  cellar  had  heen  severed  from 
the  messuage,  and  used  as  a  wine-cellar  hy  a  wine  merchant  under  a  sepa- 
rate and  distinct  lease,  at  a  separate  rent,  which  was  known  to  the  defen- 
dant at  the  time  of  his  acceptance  of  the  lease,  and  therefore  that  it  could 
not  have  been  the  intention  of  the  parties  that  the  cellar  so  occupied  hy  a 
third  party  should  pass  to  him  under  the  general  description  of  the  mes* 
suage  and  ground  thereunto  adjoiningX^) 

Under  the  word  "  cottage  or  house,"  on  the  other  hand,  land  may  pass 
if  it  can  be  shown  that  the  land  has  for  a  length  of  time  been  used  and 
occupied  with  the  cottage  or  house  at  one  entire  rent,  and  has  been  com- 
monly reputed  to  be  part  and  parcel  thereof.  ''  Being  found  to  be  all  one, 
it  passeth  well  by  the  lease/'(0  Divers  things  that  by  continual  enjoy- 
ment with  the  principal  thing  demised,  have  by  common  reputation  been 
deemed  to  belong  to  it,  may  well  pass  as  part  and  parcel  of  the  principal 
thing  demised,  if  extrinsic  circumstances  show  that  such  must  have  been 
the  intention  of  the  parties.  If  the  subject  matter  of  the  demise  has  ac- 
quired a  name  by  reputation,  it  may  pass  by  such  acquired  name  as  well 
as  by  any  other.  ''  If  a  manor  or  farm  be  commonly  called  by  the  name 
of  a  messuage,  then  by  the  grant  of  a  messuage  the  whole  manor  or  farm 
may  pass  •  .  •  and  where  land,  meadow,  and  pasture  belonging  to 
farm  buildings,  are  called  altogether  by  the  name  of  a  grange,  there  per- 
haps by  this  word  the  whole  niay  pass.(«) 

If  the  principal  description  of  the  subject-matter  of  the  demise  is  suffi- 
cient, with  the  aid  of  parol  evidence  of  extrinsic  circumstances,  to  enable  us 
to  apply  the  description  with  certainty,  the  demise  is  valid,  although  the 
description  may  not  be  correct  in  all  its  details  and  minute  particulars. 
Thus  if  the  amount  of  rent  at  which  lands  are  let,  is  misrecited,  or  there 
is  a  mistake  in  quantity  or  in  the  names  of  the  occupiers,  the  lease  is  good, 
if  the  description  is  otherwise  sufficient,  and  can  be  applied  with  certainty 
so  as  to  establish  the  identity  of  the  subject-matter  of  the  demise,(/)  for  in 
all  cases  "  where  there  is  a  sufficient  description  to  ascertain  the  thing  de- 
mised, a  part  of  the  description  which  is  inaccurate  may  be  rejected  "(u) 

(g)J)o€r,  Bunt,  1  T.  R.  708,  704.    Bryan  (f)  Say.  114,  Bhgwty,  Odd,  8  Oro.  478;  2 

T.  Wetherhead,  8  Oro.  18.    Kunlake  t.  WhiU,  do.  84.    Plowd.  191,  Windkam  t.  Windham^ 

2  Stark.  508.    Ante,  148.  Djer,  376,  b. ;  Bac.  Tr.  102,  105.    OoodtiiU  t. 

(r)  Oenning$  ▼.  Lake,  8  Cro.  169;  Andenon,  SouAem,  1  M.  &  8.  301.    Do€  t.  Oalloway,  5 

J.,  1  Cro.  16 ;  Lea,  0.  J.,  Palm,  876.  On^ley  B.  &  Ad.  49  ;  2  N.  &  H.  41,  b.  c.  Pim  t.  Cur- 
T.  Chambers^  1  Biog.  496—499.                          ^  reU,  6  M.  &  W.  234, 269. 

(«)  Shep.  Touch.  98,  94.  («)  Tindal,  C.  J.  1  M.  &  Sc.  851. 
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When  a  man  grants  a  thing  to  be  used  for  hire,  he  grants  it  with  all  socli 
appurtenances  and  accompaniments  as  properly  belong  to  it,  and  are  ne- 
cessary to  enable  the  hirer  to  have  that  use  and  enjoyment  of  the  thing 
demised  for  which  the  hire  is  agreed  to  be  paid.  *'  When  any  thing  is 
granted,  all  the  means  to  attain  to  it  and  all  the  fruits  and  effects  of  it  are 
granted  also,  and  shall  pass  inclusive,  together  with  the  thing  by  the  grant 
of  the  thing  itself,  without  the  words  cum  pertinentiis,  or  any  such  like 
words  cuicunque  aliquid  conceditur,  conoeditur  etiam  et  id  sine  quo  res 
ipsa  non  potuit,  as  by  the  grant  of  a  ground  is  granted  a  way  to  it,  (i.  e.  if 
a  man  grants  a  piece  of  ground  in  the  middle  of  his  own  property,  he  at 
the  same  time  impliedly  grants  a  way  to  come  at  it,  and  the  grantee  may 
cross  the  grantor  s  land  for  that  purpose  without  trespass.)  {x)  By  the 
grant  of  mines  is  granted  power  to  dig  them  ;  by  the  grant  of  fish  in  a 
pond  is'granted  power  to  come  upon  the  banks  and  fish  for  them ;  by  the 
grant  of  mills,  the  waters,  floodgates,  and  the  like,  that  are  of  necessary 
use  to  the  mills,  do  pass ;  and  by  the  grant  of  a  house  the  estovers  appen- 
dant thereunto  will  pass.  The  incident  necessary  appendant  and  regardant 
shall,  in  most  cases,  pass  by  the  grant  of  the  principal,  but  not  e  converso, 
for  the  principal  doth  not  pass  by  the  grant  of  the  incident,  accessorinm 
non  ducit  sed  sequitur  suum  principals.  .  •  .  And  that  which  is  parcel 
or  of  the  essence  of  a  thing,  albeit  at  the  time  of  the  grant  it  be  actually 
severed  from  it,  doth  pass  by  the  grant  of  the  thing  itself.(y) 

But  a  grant  of  realty  to  be  used  and  enjoyed  by  the  grantee  for  a  term 
for  rent  or  hire,  transfers  to  the  latter  a  right  only,  as  we  shall  presently 
see,  to  use  the  subject-matter  of  the  demise  in  the  way  that  it  had  be^ 
previously  used  and  enjoyed.  Many  things,  therefore^  which  pass  by  a 
grant  in  fee,  so  as  to  give  the  grantee  an  absolute  dominion  over  them,  do 
not  pass  by  a  lease  so  as  to  give  the  lessee  a  right  to  use  and  enjoy  them 
as  part  of  the  proceeds  and  profits  of  the  subject  matter  of  the  demise. 
The  lessee,  for  example,  has  a  right  only  to  the  casual  profits  of  trees ;  he 
has  no  right  to  cut  them  down  and  sever  them  firom  the  freehold  and  in- 
heritance. He  has  a  right  to  the  profits  of  mines  and  quarries  opened 
at  the  time  of  the  demise,  but  has  no  right  to  open  fresh  mines  and  quar- 
ries where  none  before  existed. 

Of  the  commencement  and  duration  of  the  term. 
Leasee  for  lives,  as  well  as  leasee  for  terms  of  tbabs,  may  now  be 

(x)  Shep.  Touch.  89.    See  Morrit  ▼.  Edging  451,  as  to  grants  of  nghtf  of  war. 
ton,  3  Taunt.  81.    Kooyitra  t.  Lucas,  6  d.  A,  (y)  11  Co.  60  a.    Pothier,  Looage,  Na  54. 

Aid.  834.    Harding  ▼.  WiUon,,  3  D.  &  B.  290 ;  Shep.  Touch.  89,  90. 
2B.  &  0.  96.     Wikon  t.  Bagthaw,  5  If .  &  B. 
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made  to  oommenoe  from  a  day  that  is  passed,  or  from  a  day  to  come,  as 
well  as  from  the  day  of  the  making  of  the  lease,  (z)  If  the  lease  is 
limited  to  oommenoe  "  from  the  date/'  or  "  from  the  day  of  the  date/'  the 
words  are  either  inclusive  or  exclasive,  according  to  the  context  and  sab- 
ject  matter  of  the  written  instniment,  and  the  apparent  intention  of  the 
contracting  parties,  (a)  A  lease  "  from  the  day  of  the  date/'  and  ''  from 
henceforth/'  is  the  same  .thing;  if,  therefore,  a  lease  be  dated  the  first  of 
December  and  be  granted  to  commence  "  from  henceforth/'  and  be  sealed 
and  delivered  on  the  twelfth  of  December,  the  lease  commences  in  contem- 
plation of  law  from  the  first  of  December,  (b)  And  where  two  periods  are 
mentioned  from  which  the  term  is  to  conmience,  the  legal  construction  is 
that  it  shall  begin  from  the  first  of  the  two,  provided  the  extrinsic  circum- 
stances are  not  hostile  to  such  a  construction,  (c)  If  the  lease  is  made  to 
commence  from  a  day  that  is  past,  the  lease  takes  effect  in  point  of  com- 
putation from  that  day,  but  in  point  of  interest  from  the  day  of  the 
delivery,  (d) 

If  no  time  is  mentioned  for  the  commencement  of  the  lease,  or  if  the 
date  is  an  impossible  date,  the  term  will  be  deemed  to  begin  from  the  day 
of  the  delivery  of  the  deed,  or  of  the  making  of  the  demise,  if  extrin- 
sic circumstances  do  not  rebut  such  a  presumption,  (e)  If  upon  the  face 
of  the  written  instument  the  time  of  the  commencement  of  the  term  is  un- 
certain, and  cannot  be  ascertained  and  determined  by  the  aid  of  parol 
evidence  of  extrinsic  circumstances,  the  lease  is  void.  (/)  The  commence- 
ment of  the  term  is  necessarily  controlled  and  regulated  by  extrinsic  cir- 
cumstances (such  as  the  occupied  or  unoccupied  state  of  the  demised 
premises,  the  surrender  or  determination  of  previous  leases,  and  the  period 
of  the  termination  of  an  existing  tenancy,)  as  well  as  by  the  express  terms 
and  language  of  the  deed.  (^) 

A  lease  was  dated  25th  March,  1788,  and  the  term  was  granted  to  com- 
mence **  from  the  25th  March  now  last  past  /'  it  was  proved  that  the  deed 
was  not  executed  until  some  time  after  the  day  on  which  it  was  dated,  and 
it  was  held  that  the  term  commenced  on  the  25th  of  March,  1783,  and  not 
on  the  25th  of  March,  1782.  (A) 

Duration  of  terms  of  years. — ^We  have  already  seen  that  all  leases  for 

if)  8  &  9  Yict  c.  106, 1. 2,  ante,  642.  &.  507.    Siffham  r.  Cooi,  4  Leon.  144,  Go.  Lit. 

a)  Pngk  t.  Leedi,  Cowp.  714.  46,  b. 

h)  LUwdyii  T.  WiUiamM,  Cio.  Jac  258.  (/)  Anon.  1  Hod.  180.    Xnsfsr.DmitAomi, 

e)  Drer,  812»  h.     WkiU  t.  NiehoUot^  18  M.  2  Bar.  1195, 1197. 

&  W.,  707.  is)  Ante,  147, 148. 

(d)  iroor«T.iric«M^,Hol>.18,2Ro.Abr.850.  (A)  ^(m^  t.  Afar^  6  !).&  K.  892;  4B.&C. 

{•)  Ayto T.  ITani^.  4  B. & C. 908 ;  7  P.  Sl  272,1.0. 
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terms  of  yean  exoeeding  tbree  yeexs  in  duradon,  in  lands,  tenements,  and 
hereditaments  are  void,  unless  created  by  deed,  and  that  the  parties  who 
have  taken  possession  under  them  cannot  have  a  greater  estate  than  a  lease 
from  year  to  year.  (Ante,  90,  91.)  If  the  land  is  demised  ''  for  a  year,  and 
so  on  from  year  to  year,"  or  "  for  a  year  and  afterwards  from  year  to 
year,"  this  is  a  lease  for  two  years  certain  at  least,  (t)  But  if  the  deaiifie 
be  for  one  year  certain,  and  six  months'  notice  afterwards,  the  lease  is  only 
a  lease  for  a  year,  (k)  If  the  land  is  expressed  to  be  demised  for  yean 
generally,  the  lease  is  likewise  said  to  be  good  for  two  years  at  the  least  (/) 
A  house  and  land  were  demised  for  the  term  of  six  months,  and  so  on 
from  six  months  to  six  months,  until  one  of  the  parties  should  give  the 
other  six  calendar  months'  notice  of  his  intention  to  determine  the  te- 
nancy, and  it  was  held  that  this  was  a  lease  for  a  year  at  the 
least,  (m) 

If  a  lease  be  granted  for  seven,  fourteen^  or  twenty-one  years,  and  the 
lessee  enters  and  takes  possession  of  the  demised  premises,  the  legal  con- 
struction of  the  lease  is,  that  the  lessee  is  entitled  at  his  option  to  take 
that  term  which  is  most  b^aeficial  to  himself.  The  lessee  therefore  has 
the  option,  at  the  expiration  of  the  first  seven  years,  of  continuing  the 
lease  on  for  another  seven  years,  and  after  that  term  has  expired,  for  the 
full  period  of  twenty-one  years  if  he  chooses  so  to  do,  {n)  the  coorts  lean- 
ing in  favour  of  that  construction  which  is  the  most  favourable  to  the 
lessee. 

A  lease  was  granted  for  twenty-one  years,  with  a  covenant  by  the  lessor 
that  the  lessee  should  have  the  demised  premises  for  twenty-one  years 
more  after  the  expiration  of  the  said  term,  and  so  from  twenty-one 
years  to  twenty-one  years  until  ninety-nine  years  thence  next  ensuing 
should  be  complete  and  ended,  and  it  was  held  that  the  lease  ought  to  be 
construed  most  strongly  against  the  grantor,  and  therefore  that  the  first 
twenty-one  years  dM)uld  not  be  included  in  the  ninety-nine  years,  and  con- 
sequently that  there  were  two  distinct  leases,  viz.  one  for  twenty-one 
years  and  another  for  ninety-nine  years,  to  take  e£Pect  (at  the  option  of 
the  lessee)  after  the  determination  of  the  fidrst.  (a)  The  authority  of  this 
case  may,  however,  be  doubted.    A  lease  was  granted  for  three  years,  and 

(0  Bac.Abr.Leaiefl,(L)SSa  Dmny.Cwir  247 ;  4  P.  ft  J).  <525. 

wight,  4  East,  29.    Do€  d,  Ckadbom  v.  Oreei^  (n)  Dann  y.  Spwrri^^  3  B.  ft  F.404.  Prim 

9  Ad.&  B.  668;  1  P.ftD.464.  LtMr.Stntd-  t.  Dy§r,  17  Vet.  jmi.  S56.    Doe  ▼.  £>m9%9 

met,  2  Salk.  414 ;  18  Hen.  8, 16.  (B.)  Bast,  16.  QoodrigM  ▼.  Bidiafdnm,  8  T.  B.4«3. 

(*)  T1ump9on  t.  Maberly,  2  Oaaip.  678.  Ferfftuon  v.  Comvh,  2  Bur.  1032. 

(0  Bro.  Abr.  Leaae,  18 ;  6  Co.  86,  86.  (o)  Manehestir  CoOtge  ▼.  Tni^on^  9  Skfv, 

(m)  Thi  Queen  y.  Chawton,  1  Ad.  ft  E.,  v,  8.  82;  2  Lev.  242,  8.0. 
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80  on  from  three  yean  to  diiee  yean  ontil  ten  yean  was  expired,  and  it 
was  held  that  this  was  a  lease  bat  for  nine  yean,  and  that  the  odd  year 
shoald  be  rejected,  (p) 

A  simple  contract  in  writing  was  entered  into  between  a  landlord  and 
tenant,  whereby  the  former  agreed  to  let^  and  the  latter  agned  to  take  a 
messuage,  Sec.  at  40/.  per  annum,  clear  rent,  to  be  paid  quarteriy,  and  the 
lessor  agreed  not  to  nise  the  rent  nor  turn  the  tenant  out  of  possession  so 
long  as  the  rent  was  duly  paid  quarterly,  and  it  was  held  that  this  operated 
as  an  agreement  for  a  tenancy  from  year  to  year.  If  it  was  intended  to 
have  any  longer  duration  it  must  be  construed  as  a  lease  for  life,  and 
would  then  be  void  as  not  being  creatable  by  paroL  (q) 

If  in  a  lease  under  seal  the  lessor  covenants  not  to  raise  the  rent  nor 
torn  out  the  tenant,  so  long  as  the  rent  is  duly  paid,  this  is  a  lease  for 
life ;  if  the  undertaking  is  contained  in  a  lease  not  under  seal*  it  operates 
only  as  a  simple  contract  or  agreement,  for  a  breach  of  which  the  tenant 
may  recover  damages  by  way  of  action  from  the  lessor,  but  it  does  not  pn« 
vent  the  latter  from  ejecting  the  tenant  after  the  ordinary  notice  to  quit.(r) 
If  the  frdl  extent  and  durati(»i  of  the  term  are  uncertain,  but  there  is  a 
certainty  for  some  speoifie  portion  of  time,  the  lease  will  be  good  for  such 
term  or  portion  of  time,  and  void  as  to  the  residue.  («)  If  no  time  at  all 
is  mentioned  for  the  duration  of  the  term,  and  there  has'  been  no  entry 
upon  the  land  nor  payment  of  rent,  there  is  no  lease  at  all ;  but  if  the 
lessee  has  actually  entered  and  taken  possession,  the  duration  of  the  term 
of  hiring  will  be  regulated  by  the  nature  of  the  subject  matter  of  the  de* 
mise,  the  times  limited  for  the  payment  of  the  rent,  and  the  custom  of  the 
country  where  the  property  is  situate. 

Leases  from  year  to  year. — In  the  case  of  a  general  demise  of  hrms 
or  lands,  no  term  or  time  of  holding  being  mentioned,  the  presumption 
is  always  in  favour  of  a  yearly  hiring  {t)  in  the  absence  of  an  express 
limitation  of  the  term,  as  the  harvest  is  gathered  but  once  a  year,  and  the 
enjoyment  of  the  produce  is  reasonably  presumed  to  have  been  the  con- 
sideration for  the  payment  of  the  rent.  If  a  corn-field  or  an  orchard  be 
demised  at  a  customary  and  ordinary  rent,  the  hiring  will  be  deemed  to  be 
for  a  year,  and  so  on  from  year  to  year,  in  order  that  the  tenant  may  reap 
the  harvest  and  gather  the  fruits  and  produce  of  the  soil  when  they  come 
to  perfection,  as  the  rent  is  reasonably  presumed  to  be  paid  lor  the  enjoy- 

(p)  BM^AIir.(L6MM,L.  8)p.8S8;  1  BoIL  M  OtfymMV.  jr«uii<oM,dC.AF.802,804. 

Abr.  850;  A,  pL  2.  («)  18  Hen.  8,  15  b.    Claykm  y.  £lmi^  S 

iq)  DoiT.BrowM,^  BmI,  150.  T.  B.  8.    J)o$  t.  WtUU,  7  T.  E. 86. 
(r)Ib. 
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ment  thereof,  and  not  for  the  barren  occupation  of  the  land  itself.  **  If 
the  produce  of  the  demised  lands  requires  two  years  to  come  to  perfection, 
as  if  it  be  liquorice,  madder,  &c.,  a  general  holding  wDl,  it  seems,  enure  as 
a  tenancy  from  two  years  to  two  years,  and  cannot  be  determined  by  a 
notice  to  quit  at  the  end  of  the  first  or  the  third  year."  {u) 

The  same  rule  prevails  in  the  French  law.  **  If  the  parties,"  observes 
Pothier,  "  have  omitted  to  express  the  duration  of  the  term,  the  lease  will 
nevertheless  be  valid.  If  it  is  a  demise  of  an  inheritance  of  which  the 
fruits  are  gathered  every  year,  such  as  a  meadow,  a  vineyard,  &».,  the 
lease  is  deemed  to  have  been  made  for  a  year.  When  it  is  a  lease  of  an 
inheritance  of  which  the  fruits  are  gathered  at  intervals  of  several  years, 
the  lease  is  deemed  to  continue  for  all  the  time  that  is  requisite  to  enable 
the  tenant  to  gather  in  the  fruits.  For  example,  if  after  having  fished 
my  fish' pond,  which  has  been  accustomed  to  be  fished  every  three  years, 
I  grant  it  to  farm  to  another  at  a  certain  price,  without  expressing  the 
term  of  hiring,  I  am  deemed  to  have  demised  it  for  the  term  of  three 
years,  (x) 

If  an  intended  lessee  enters  into  possession  of  realty  under  an  agreement 
for  a  lease,  he  is  tenant  at  will  until  the  lease  is  made,  but  if  he  re- 
mains in  possession  for  a  lengthened  period,  and  pays  rent,  he  becomes 
tenant  from  year  to  year  until  the  lease  is  duly  executed  accorcQng  to 
the  agreement,  {y)  And  if  he  holds  over  after  the  expiration  of  the  term, 
and  the  landlord  receives  from  him  rent  which  has  accrued  due  subse- 
quently to  the  expiration  of  the  lease,  he  becomes  a  tenant  from  year  to 
year  upon  the  terms  of  the  original  demise,  {z)  If  a  man  takes  possession 
of  premises  under  an  invalid  lease  from  a  tenant  for  life,  and  the  remain- 
derman accepts  rent  or  does  any  act  recognizing  the  party  in  possession, 
as  his  tenant,  the  latter  forthwith  becomes  a  lessee  from  year  to  year,  {a) 
So  if  a  man  enters  into  possession  as  an  intended  purchaser,  and  agrees 
"  to  pay  and  allow  **  to  the  vendor  **  at  the  rate  of  J  00/.  per  annum 
from  the  time  of  taking  possession  of  the  premises  until  the  completion  of 
the  purchase  in  equal  half-yearly  payments,"  he  becomes  tenant  to  the  in- 
tended  vendor   "at   a  fixed   rent   of   IWL  per  annum,  payable  half- 


m)  AdoMi  on  Eject  8rd  ed.  188.  Roj/en  r,  PvMm,  8  8c.  27b*.    BraytkwayU  ▼. 

Poth.  Lonage  partie,  1  ch.  2,  art  4,  28.  Jliiekooek,  10  M.  &  W.  497. 

ifa»i»  T.  Zop^y,  R.  &  M.  865.    Doer.         («)  BiiAop  y.ffoward,  8  D.&B.297;  2  B. 

Smith,  1  M.  &  K.  187.     HaiMrtan  ▼.  SUad,  6  &  0.  100,  ■  c.    Hutton  t.  Warttit,  1  M.  &  W. 

D.  &  B.  206  ;  8  B.  &  G.  478,  s.c.  Kniffhi  t.  476;  2  Gale,  71,  i. c.  Tarnano  t.  Fow^,  6  C.& 

Bennett,  11  Moore,  226 ;  8  Biog,  861.    Doe  v.  P.  12. 

AiMy,nAd.A  B.  476;  4  P.  &  D.  177,s.c  (a)  Doer.  1Fatf«,7T.B.  86.  Boef.Mam, 

CAapmaAY.TomMr,  6M.  &  W.  100.    Doe  d,  IB.  &Ad«869. 
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yearly."  (b)  A  demise  by  a  tenant  from  year  to  year  to  another  also  to 
hold  from  year  to  year^  is  in  contemplation  of  law  a  demise  from  year 
to  year  during  the  continuance  of  the  original  demise  to  the  intermediate 
landlord,  and  is  properly  so  described  in  pleading,  (c) 

If  an  annual  rent  is  reserved,  the  holding  is  firom  year  to  year,  although 
the  contract  of  demise  provides  that  the  tenant  shall  quit  at  a  quarter's  no- 
tice. Such  a  contract  differs  only  from  the  usual  letting  from  year  to  year 
in  the  agreement  by  the  parties  to  reduce  the  ordinary  six  months'  notice 
to  quit  to  three  months.  It  does  not  mean  that  the  tenant  shall  quit  at 
any  time  on  receiving  three  months'  notice  to  quit,  but  that  either 
party  shall  be  at  liberty  to  determine  the  tenancy  on  giving  notice  to  the 
other,  three  instead  of  six  months  before  the  expiration  of  the  current  year 
of  hiring.  But  if  it  is  expressly  agreed  that  the  tenant  is  always  to  be 
subject  to  quit  at  three  months'  notice  given  him  at  any  time,  and  the 
rent  is  payable  quarterly  or  monthly,  this  constitutes  a  quarterly  tenancy, 
and  the  lessee  will  be  presumed  to  hold  firom  three  months  to  three 
months  from  the  time  that  he  entered  as  tenant,  and  the  tenancy  therefore 
may  be  determined  by  a  three  months'  notice  to  quit  expiring  at  the  end 
of  any  quarter  from  the  time  of  his  entry,  (ct) 

It  is  entirely  repugnant  to  the  notion  of  a  tenancy  from  year  to  year 
that  the  option  of  determining  it  should  rest  solely  with  the  tenant.  If  by 
the  terms  of  the  contract  under  which  the  tenant  has  entered  into  posses- 
sion, the  lessor  is  not  to  determine  the  lease  so  long  as  the  tenant  pays  the 
rent  and  faithfully  fulfils  his  part  of  the  contract,  the  lease  would  operate 
as  an  estate  for  life,  which  can  only  be  created,  as  we  have  before  seen,  by 
deed,  and  could  not  enure  as  a  lease  from  year  to  year.  "  The  notion  of 
a  tenancy  from  year  to  year,  the  lessor  binding  himself  not  to  give 
notice  to  quit  has  long  been  exploded."  {e) 

A  tenancy  from  year  to  year  recommences  every  year,  (/)  and  may,  in 
pleading,  be  stated  to  commence  from  the  commencement  of  the  last^year, 
or  from  the  time  of  the  original  entry.  (^) 

Quarterly,  monthly y  and  weekly  hirings. — ^When  the  produce,  profits,  or 
advantages  of  the  subject  matter  of  the  demise  are  not  reaped  annually, 
but  accrue  from  day  to  day,  as  in  the  case  of  leases  of  houses  and  apart- 
ments, the  hiring  will  be  a  yearly,  quarterly,  monthly,  or  weekly  hiring, 


{h)  Tenterden,  C.  J.    8a%nden  t.  Miugrave,  (d)  Kemp  ▼.  Derrett,  3  Gamp.  510. 

6  B.  &  C  524 ;  9  D.  flc  R.  533,  i.  c ;  Parke,  B.,  (e)  lawrence,  J.,  and  per  Loid  BUenbonmgh, 

6H.  &W.  16.  C.J.    Doer,  Browne,  SJiaBi,ie7. 

(e)  Pite  T.E^re,  9B&C.909;  4  M.  ft  R.  (f)  ToimKim  r.  LawmiiM,  8  0.ftP.73l. 

661.  Qi)  Doe  T.  DobeU,  1  G.  &  Dar.  218. 
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aaeordiag  to  the  oironmstaaoes  of  Mob  partioular  oa8e»  and  the  onstom  of 
the  country  where  the  property  is  aitmte*  (A)  In  the  case  of  a  demise  of 
an  unfurnished  mansion  at  an  annual  ient»  payable  half-yearly  or  quar- 
terly»  the  hiring  is  a  Mixng  firom  year  to  year.  In  ifae  case  of  cottages 
or  unfurnished  apartments  in  a  house  demised  generally  at  a  noontibly  or 
weddy  rent,  the  presumption  is  in  favour  of  a  mondily  or  a  weekly 
tenancy,  (t) 

A  wharf»  warehouse^  and  buildings,  were  let  to  a  tenant  at  a  rent  of 
375^.  a  quarter,  on  the  terms  that  a  quarterns  rent  should  be  paid  down 
on  the  day  of  the  commencemoit  of  the  tenancy,  and  should  be  continued 
to  be  paid  in  adyance  during  the  continuance  of  the  hiring,  and  it  was  held 
that  this  was  a  quarterly  and  not  a  yearly  hiring,  (k) 

Tenancy  at  will. — "  Tenant  at  will,*'  saitb  Littleton,  ''  is  where  lands 
or  tenements  are  let  by  one  man  to  another,  to  have  and  to  hold  to  him  at 
the  will  of  the  lessor,  by  force  of  which  lease  the  lessee  is  in  possession. 
In  this  case  the  lessee  is  called  the  tensnt  at  will,  because  he  hath  no 
certain  nor  sure  estate^  for  the  lessor  may  put  him  out  at  what  time  it 
pleaseth  him.  If  the  lessor  reserves  to  himself  a  right  of  re-entry  at  his 
own  will  and  pleasure,  or  the  lease  contains  an  express  stipulation  to  the 
effect  that  the  tenancy  may  be  put  an  end  to  at  the  will  of  either  party, 
the  courts  are  of  course  bound  to  give  effect  to  such  declared  intention, 
and  construe  the  holding  as  a  tenancy  at  wilL  (J)  If  a  tenant  for  years 
holds  over  after  the  expiration  of  his  lease,  or  continues  in  possession 
pending  a  treaty  for  a  further  lease,  (m)  or  is  admitted  into  possession 
pending  a  treaty  for  a  purchase,  (n)  he  is  strictly  a  tenant  at  the  will  of  the 
landlord,  and  may  be  turned  out  of  possession  without  notice  to  quit ;  bat 
if  during  the  continuance  of  suoh  tenancy  at  will,  the  tenant  has  offered 
and  the  landlord  has  accepted  rent  for  the  use  of  the  property  during  such 
tenancy,  an  implied  contract  for  a  letting  and  hiring  ftom  year  to  year  im- 
mediately arises  between  them,  [o) 

A  minister  of  a  dissenting  congregation  placed  in  the  possession  of  a 
ohapel  and  dwelling  house,  by  trustees,  in  whom  the  property  is  vested. 


(A)  Ridiardt  v.  Langridgt,  4  Tatmt.  128. 
Dae  d  HvU  ▼.  Wood,  1 6  Law,  J.  ».  8  (Bxch.  41.) 
(0  Post.  •.  2. 

(0  Jtichardt  ▼.  Lanffridgt,  4  Taunt.  181. 
CW/iJeT.£ii»iK4Mod.]d;  Sfialk.  166,i.c 

(«)  Com.  Diffttit.  Eflates  (H.  1.)  Dot  t. 
if O^er,  6  C.  A;  P.  6e&  J9mt  ^teiiiwt,  2  Bsp. 
717.    Peao9ck  t.  Pmcotk,  16  Yet.  57.    JDot  t. 


Pu/^  8  Sc.  276 ;  2  Biiw,  v.  a  508,  e.  c 
in)  2>My./acl«ofi2D.&R.  528;  lB.ftC. 

448.    Do€y,Chomherlain4^bllM'V,\fL  J)oi 

T.  Am^eon, 6  M.  & S.  148.    Rigkij,Be(xrd,\l 

Batt,  210. 
(o)  ClayUm  ▼.  Btaktif,  8  T.  K.  8.    JDoc  t. 

ITottf,  7  T.  R.  88.    The  receipt  of  calm  alto,  af 

rant,  creates  a  tfloaiicy  fitom  year  to  year*  />m  t. 

M<jne,  1  B.  &  Ad.  868. 
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in  trast  to  permit  the  chapel  and  dwelling- hoase  to  be  used  for  the  purpose 
of  religious  worship,  is  a  mere  tenant  at  will  to  those  trustees,  and  his 
tenancy  is  determined  instanter  by  a  demand  of  possession  {p) 

A  tenant  at  will  is  entitled  to  retain  possession  of  the  land  he  holds 
until  the  lessor  has  made  a  demand  of  possession,  (q)  or  has  intimated, 
either  by  express  words  or  by  his  conduct  and  actions,  his  determination 
to  put  an  end  to  the  tenancy.  The  holding  may  be  determined  at  any 
time  by  the  declaration  of  the  parties ;  such  as  a  letter  from  the  attorney 
of  a  lessor  to  the  attorney  of  a  tenant  at  will,  stating  that  unless  the 
tenant  paid  the  lessor  what  he  owed  him,  he  would,  without  delay,  take 
measures  for  recovering  possession  of  the  property  occupied  by  such 
tenant,  (r)  or  a  demand  of  possession  on  the  part  of  the  landlord ;  or  by 
his  entry  on  the  land  without  the  tenant's  consent,  and  exercising  acts  of 
ownership  ;  also  by  his  alienation  of  the  reversion ;  by  the  tenant's  quit- 
ting the  premises ;  by  the  death  of  either  of  the  parties ;  and,  in  short, 
by  the  doing  of  any  act  which  amounts  to  a  determination  of  the  will  on 
either  side.  («)  If  the  will  be  determined,  and  the  landlord  s  consent  to 
the  occupation  be  withdrawn,  so  as  to  create  an  adverse  possession,  and 
the  landlord  afterwards  does  any  act  fairly  leading  to  the  presumption 
that  he  has  renewed  his  consent  to  the.  hplding,  a  fresh  tenancy  at  will 
is  created  between  the  parties,  {t) 

Tenancy  by  sufferance, — Adverse  tenancy  and  possession. — When  the 
landlord  has  demanded  possession^  or  has  done  any  act  which  is  tanta- 
mount to  a  determination  of  the  will,  or  the  tenant  holds  over  at  the 
expiration  of  a  lease  against  the  will  of  the  lord,  or  after  the  expira- 
tion of  a  notice  to  quit,  he  is  said  to  be  a  tenant  at  sufferance  in 
contradistinction  to  a  tenant  at  will,  {u)  The  expression,  however,  is 
not  calculated  to  give  a  very  correct  idea  of  the  nature  of  the  holding, 
and  does  not  seem  to  have  been  very  happily  chosen.  Although  termed 
tenant  by  sufferance^  he  is  understood  to  hold  wrongfully  and  against 
the  will,  and  contrary  to  the  permission  of  the  landlord.  He  has,  con- 
sequently, no  estate  or  interest  at  all  in  the  land,  and  an  action  of  eject- 
ment may  at  any  time  be  brought  against  him  without  notice  and  do* 

(p)  i>oev.il/'Xa^,10B.^G.  721;  5M.aE  (v)  iXM t.  Br«M,  HurL &  Walm.  8.    BetUy. 

B.  620,  ■.  c    Do€  ▼.  Jona,  ib.  718,  616,  752.  CulUmore,  2  C.  M.  &  B.  120 ;  1  (hie,  96,  i.  c ; 

lUveUw.  Ckapman,  2  M.  ft  P.  12;  5  Bing.  7,  1  Tyr.  758,  s.  c. 

B.  c  (0  X>o«  ▼.  Turner,  7  M.  ft  W.  282.    Turner 

(q)  Rtghi  ▼.  Beard,  13  Bast,  210.    Doe  ▼.  t.  J)oe,  9  M.  ft  W.  644. 

MUier,  5  a  ft  P.  595.    Roe  y.  Street,  4  N.  ft  («)  Co.  Liit.  57,  b.    SimHn  t.  Aekteret,  1  C. 

M.  42.  M.  ft  B.  261.    Doe  v.  Turner,  7  M.  ft  W.  226, 

(r)  Doe  y.  Price,  2  M.  ft  Sc  464 ;  9  Bing.  284. 
355,  8.  c 
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mand  of  possession ;  and  if  the  lord  can  get  possession  peaceably,  he 
is  entitled  to  take  and  retain  possession,  and  so  oust  the  wrong  doer,  {x) 
The  difference,  therefore,  between  a  tenancy  at  will  and  what  is  called  a 
tenancy  by  sufferance,  is  that  in  the  one  case  the  tenant  holds  by  right 
and  has  an  estate  or  term  in  the  land,  precarious  though  it  be,  and  the 
relationship  of  lessor  and  lessee  subsists  between  the  parties ;  in  the  other, 
the  tenant  holds  wrongfully  and  against  the  will  and  permission  of  the 
lord,  and  has  no  estate  at  all  in  the  occupied  premises.  If  a  lessee  for 
a  term  of  years  has  incurred  a  forfeiture  of  his  term,  but  continues  in 
possession,  notwithstanding  such  forfeiture,  he  is  prima  facie  tenant  at 
sufferance,  and  may  be  ejected  without  any  formal  demand  of  posses- 
sion ;  (y)  but  if  the  lessor  neglects  for  any  lengthened  period  to  take 
advantage  of  the  forfeiture,  and  does  any  act  implying  an  acquiescence 
in  the  tenant's  continuance  of  possession,  the  tenancy  by  sufferance  or 
adverse  tenancy  forthwith  becomes  a  tenancy  at  will ;  and  if  the  lessor 
accepts  rent  which  has  accrued  due  subsequently  to  the  forfeiture,  this 
amounts  to  a  waiver  of  the  forfeiture,  and  the  tenant  is  restored  to  the 
benefits  and  advantages  of  his  lease. 

Whenever  a  man  has  been  let  into  possession  of  realty  by  the  owner 
or  lord  of  the  soil,  or  has  entered  and  taken  possession  with  the  authority 
and  by  the  consent  of  the  latter,  he  is  a  tenant  at  wiU,  and  not  a  tenant 
by  sufferance,  and  the  implied  consent  and  permission  of  the  lord  is  pre- 
sumed to  continue  until  some  act  has  been  done  manifesting  that  the 
consent  has  been  withdrawn,  and  that  the  occupier  holds  possession  as  a 
wrongdoer  in  spite  of  the  lord,  {z)  So  long  as  the  occupier  holds  with 
the  express  or  tacit  permission  of  the  owner,  the  Statute  of  Limitations 
(8  &  4  W.  4,  c.  27,)  does  not  run  against  him ;  but  if  the  possession  is 
an  adverse  possession ;  if  the  occupier  holds  wrongfully  against  the  con- 
sent of  the  owner,  and  such  adverse  possession  continues  twenty  years, 
the  owner  loses  his  right  to  the  property,  and  the  occupier  cannot  then 
be  disturbed,  (a)  '^  If  a  cottage  is  built  in  defiance  of  the  lord,  and  quiet 
possession  has  been  had  of  it  for  twenty  years,  it  is  within  the  statute; 
but  if  it  were  built  at  first  by  the  lord's  permission,  or  any  acknowledg- 
ment has  been  since  made,  (though  it  were  a  hundred  years  since,)  the 
statute  will  not  run  against  the  lord,  for  the  possession  of  a  tenant  at  will 
for  ever  so  many  years  is  no  disseisin ;  there  must  be  a  tortious  ouster, 

(«)  Wiiihory,  Rmn^wikf  8  B.  &  C.  4.  Fox  («)  Oo.  Litt.  i.  70.    Iht  y.  Bdaar,  2  Sc. 

y.  OokUif,   Peake't  Ad.  Obi.   214.     Doe   y.  786;  2  Bing.  N.  0.  498,  a.  c. 

Qwgl^if,  2  Gampb.  604.  (a)  lb.  752,  891. 

Q)  Doer.  Sawder,  1  Staiic.  808. 
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and  it  is  not  to  be  presumed  that  a  country  fellow  should  build  in  opposi- 
tion to  the  lordy  unless  it  be  shown  or  conveyances  are  produced/'  (b) 
And  although  the  will  of  the  owner,  or  the  landlord,  or  lord  of  the  soil 
may  have  been  determined,  and  his  consent  withdrawn  at  one  period^  so 
as  to  render  the  possession  an  adverse  possession,  any  subsequent  ac- 
quiescence in  the  occupation  will  at  once  put  an  end  to  the  adverse  pos- 
session, as  previously  mentioned,  and  create  a  fresh  tenancy  at  will. 

Defeasible  leases, — If  a  lease  is  made  defeasible  at  the  option  of  either 
of  the  parties,  it  may  be  determined  by  the  lessor  by  a  simple  demand  of 
possession,  or  the  tenant  may  quit  the  demised  premises  and  release 
himself  from  his  contract  by  tendering  possession  to  the  landlord ;  but  if 
the  lease  is  made  determinable  at  the  expiration  of  three,  six,  or  nine 
years,  or  any  particular  interval  of  time,  reasonable  notice  of  the  intention 
to  determine  the  contract  must  be  given  by  the  party  who  intends  to  avail 
himself  of  the  power  of  defeasance,  {c)  If  an  agreement  be  entered  into 
for  a  yearly  tenancy,  with  a  proviso  for  determining  it  in  the  middle  of 
the  year,  such  a  proviso  does  not  prevent  it  from  being  a  yearly  tenancy. 
When  the  party  is  in,  he  is  in  of  the  whole  estate  for  a  year  liable  to  a 
defeasance  on  a  particular  event.  So  where  there  is  a  lease  for  twenty- 
one  years,  determinable  at  the  end  of  seven  or  fourteen  years,  the  party 
when  he  enters  is  in  of  a  term  of  twenty-one  years,  but  a  defeasible  term, 
and  which  may  terminate  by  matter  ex  jfosi  facto,  {d) 

A  lease  was  granted  of  certain  premises  to  be  holden  for  twenty-one 
years  from  Michaelmas  1823,  at  an  annual  rent  payable  quarterly,  and  the 
lessor  covenanted,  that  if  the  tenant  should  be  desirous  of  determining 
the  tenancy  at  the  end  of  the  first  seven  or  fourteen  years,  and  should 
give  six  calendar  months'  notice  immediately  preceding  the  expiration  of 
the  first  seven  or  fourteen  years,  the  demise  should  determine ;"  and  the 
tenant,  on  the  1st  of  November,  1836,  at  the  commencement  of  the  four- 
teenth year,  being  desirous  of  determining  the  lease,  gave  notice  to  the 
lessor  that  he  should  quit  and  deliver  up  the  demised  premises  on  the 
24th  day  of  June,  1887,  agreeably  to  the  covenants  of  the  lease  subsisting 
between  us,  dated,  &c. ;"  it  was  held  that  the  notice  was  bad,  because  it 
did  not  strictly  conform  with  the  requirements  of  the  covenants*  The 
term  of  fourteen  years  ended  at  Michaelmas,  and  not  on  Midsummer-day, 
(the  24th  of  June,)  1837,  and  the  notice  consequently  not  having  been 
been  given  six  calendar  months  "  immediately  preceding  the  expiration 

(6)  Bon,  N.  P.  104.    Doe  t.   WUHiwm,  5      Aldenon,  B.,  6  M.  &  W.  108. 
D.  ft  B.  275 ;  8  B.  &  G.  41 4,  s.  c.  (d)  Hex  r.  HetHmoneeaux,  7  B.  &  C.  555. 

(•)  OoifdrigfU  T.  Riekardtan,  8  T.  B.  462  ; 

U   U 


656 


LANDLORD   AND   TENANT. 


of  the  first  fourteen  years/'  was  not  a  strict  accomplishmeat  of  the  oondi- 
tion  !  {e) 

Disclaimer  and  forfeiture. — If  a  tenant  from  year  to  year  disclaims 
the  title  of  his  lessor ;  if  he  claims  the  land  as  his  own,  and  refuses  to 
pay  rent  on  the  ground  that  he  is  himself  the  owner,  or  if  he  attorns  to  a 
stranger  or  professes  to  sell  or  grant  the  property  to  another ;  if  he  cuts 
down  timber,  pulls  down  or  alters  dwelling-houses,  or  obliterates  fences, 
boundaries,  and  land- marks,  or  opens  and  digs  mines  and  quarries  against 
the  will  of  the  lord,  the  latter  has  a  right  of  re-entry  upon  the  property, 
and  may  forthwith  bring  an  action  of  ejectment  to  recover  possession  of 
the  demised  premises.  Acts  of  this  description,  on  the  part  of  a  tenant, 
from  year  to  year,  work  a  forfeiture  of  his  term  and  interest,  and  convert  the 
possession  into  an  adverse  possession,  so  that  the  tenant  may  at  once  be  pro- 
ceeded against  in  an  action  of  ejectment  without  any  notice  to  quit,  and  with- 
out any  demand  of  possession.  (/)  But  if  the  lessor  dies,  and  adverse  claimants 
to  the  property  appear  and  demand  the  rent  of  the  tenant,  and  the  latter  re- 
fuses to  pay  it  until  the  conflicting  claims  have  been  ascertained  and  settled, 
the  refusal  is  not  such  a  disclaimer  of  the  title  of  the  real  owner  as  will  justify 
the  latter  in  treating  the  tenant  as  a  trespasser,  (g)  **  To  constitnte  a 
disclaimer  (by  words)  there  must  be  a  renunciation  by  the  party  of  his 
character  of  tenant,  either  by  setting  up  the  title  of  a  rival  claimant  or 
by  asserting  a  claim  of  ownership  in  himself."  (A)  A  mere  refusal  to 
pay  rent,  (t )  or  a  declaration  by  the  tenant  that  he  will  continue  to  hold 
possession,  or  an  omission  to  acknowledge  the  landlord  as  such  by  re- 
questing further  information  as  to  title  when  the  property  haa^  changed 
hands,  does  not  render  the  tenancy  an  adverse  tenancy  and  possession,  (k) 
All  verbal  disclaimers  operating  as  a  forfeiture  of  the  tenant's  interest  in, 
and  right  of  possession  of,  the  demised  premises,  and  dispensing  with  the 
necessity  of  a  notice  to  quit,  are  restricted  to  tenancies  from  year  to  year. 
A  lease  for  a  definite  term  of  years  cannot  be  forfeited  by  mere  words."  (/) 
And  if,  after  a  disclaimer  by  tenant  from  year  to  year,  tlie  landlord  puts 
in  a  distress  for  rent,  such  distress  is  a  waiver  of  the  disclaimer,  and 
again  clothes  the  tenant  with  a  lawful  possession,  (tn) 


(e)  Cadhy  v.  Martinez,  11  Ad,  &  E.  720. 

(/•)  Doe  V.  Whiaiek,  Gow.  196.  Dot  d. 
Calvert  v.  Fr<md,  1  M.  &  P.  460;  4  Bing.  657, 
■.  c  Doe  T.  Orulb,  10  B.  &  C.  816 ;  5  M.  & 
R.  666 ;  Bull,  N.  P.  96.  Doe  d.  Whitehead  v. 
Ptttman,  2  N.  &  M.  673.  Doe  d.  Bennett  t. 
Loti^f,  9  C.  &  P.  778.  Doe  d.  Davie*  v.  Evans, 
9  M.  6c  W.  60. 

iff)  Doe  T.  Pasqruilt,  1  Peakc,  259. 

(A)  Tindal,  C.  J.,  Doe  d.  Wiiliams  v.  Cooper, 


1  Sc.  N.  B.  39,  40. 

(»)  Doe  d. Dillon  ▼.  Parker,  Gow.  ISO, 

(k)  Doe  d.  Levis  t.  Cawdor,  1  C.  JL  &  B. 
898.  Doe  d.  Gray  v.  Stanion,  1  M.  &  W.  703. 
Doe  d.  Williams  t.  Cooper,  1  Sc.  N.  &.  41. 

(0  Doe  d.  Graves  t.  WelU,  10  Ad.  &  S.  43& 
Doe  d,  Ellerbrock  t.  Flynn,  1  G.  H.  &  R.  137. 

(m)  Doe  d,  David  y.  WiUiams,  7  0.  &  P. 
322. 
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"  Forfeiture  is  also  incurred  by  the  breach  of  express  or  convention- 
ary  conditions ;  for  the  lessor^  having  the  jus  disponendi,  may  annex  what- 
oyer  conditions  he  pleases  to  his  grant,  provided  they  are  not  illegal  nor 
repugnant  to  the  grant  itself,  and  upon  the  breach  of  those  conditions  may 
avoid  the  lease. (/t)  It  is  frequently  made  a  term  or  condition  of  the  de- 
mise, that  the  lease  shall  be  forfeited  and  the  lessor  have  a  right  to  re-enter 
and  repossess  himself  of  the  demised  premises  for  a  breach  of  particular 
covenants  contained  in  a  lease, — for  non-payment  of  rent, — for  not  repair- 
ing,— for  waste, — ^for  not  insuring, — ^for  assigning  or  underletting  without 
the  license  and  permission  of  the  lessor,  and  for  carrying  on  certain  trades 
prohibited  and  forbidden  by  the  express  terms  of  the  contract  of  demise.(0) 
The  law  does  not  favour  forfeitures  of  estates,  and  strict  proof  of  a  breach 
of  a  condition  or  covenant  working  a  forfeiture  of  a  lease  is  always  re- 
quired. (/?) 

The  Stat.  4  O.  2,  c.  28,  dispenses  with  the  necessity  of  a  formal  demand 
or  re-entry  in  cases  of  forfeiture  for  non-payment  of  rent,  and  provides  a 
simple  form  of  proceeding  in  ejectment  for  the  recovery  of  the  possession 
of  the  demised  premises,  when  no  sufficient  distress  is  to  be  found  thereon. 
•If  judgment  is  suffered  to  be  recovered  in  such  action  of  ejectment,  and 
execution  to  be  issued  without  payment  of  the  rent  and  arrears,  together 
with  full  costs,  and  without  any  bill  being  filed  for  relief  in  equity,  within 
six  calendar  months  after  such  execution,  the  landlord  or  lessor  from 
thenceforth  holds  the  demised  premises  discharged  from  the  lease,  (pro- 
vided, of  course,  such  judgment  in  ejectment  is  not  erroneous,  and  has  not 
been  reversed  by  writ  of  error.)  The  object  of  the  statute  was  "  to  remove 
the  inconveniences  to  landlords  from  the  niceties  attending  re-entries  at 
common  law,  and  from  the  obtaining  injunctions  in  equity."  The  act 
does  not  extend  to  cases  where  the  right  to  re-enter  is  not  absolute,  and 
where  the  lease  is  not  absolutely  forfeited  at  common  law  by  the  re-entry  of 
the  lessor,(  j')  nor  to  cases  where  there  is  a  sufficient  distress  upon  the  de- 
mised premi8es.(r) 

Waiver  of  a  forfeiture, — "Acceptance  of  rent  will  be  considered  as  a 
waiver  of  the  forfeiture,  if  it  appear  that  at  the  time  the  lessor  received  the 
rent  he  had  notice  of  the  breach  of  the  condition." («)  A  waiver  of  one 
forfeiture  does  not,  of  course,  prevent  the  lessor  from  availing  himself  of 
subsequent  forfeitures.(0 

(ii)  Bac  Abr.  Leases,  T.  2.  (9)  />o€  d  Parte  v.  Bavditek,  16  Law  J.n.s. 

<o)  WoodfiUl,  237— 260.     Arehbold,  94—      Q.B)266. 
104.  W  ^oe  y.  Wandlau,  7  T.  R.  117. 

(p)  1  Wins.  Saund.  287  b.,  288  i.;  I  Mad.  (s)  Bac.  Abr.  Leases,  T.  2. 

,.  86.  (<)  />o<  V-  Bii**3  4  Taunt,  736. 
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SuBRENDBRS  of  LEASES  hy  OPERATION  of  LAW  take  place  where  the 
lessee  does  some  act,  or  is  a  party  to  the  doing  of  some  act  of  notoriety 
totally  inconsistent  with  the  continuance  of  his  lease,  and  which  would  be 
an  invalid  act  if  the  lease  continued  to  exist.  Thus,  if  a  lessee  for  years 
accepts  a  new  lease  from  his  lessor,  the  acceptance  of  such  new  lease  is  of 
itself  a  surrender  of  the  former  lease,  (t^)  But  a  mere  agreement  for  an 
increased  rent  will  not  have  the  effect  of  creating  a  new  tenancy,  (or)  Acts 
amounting  to  a  surrender  "  are  all  acts  which  anciently  really  were,  and  in 
contemplation  of  law  have  always  continued  to  be,  acts  of  notoriety  not 
less  formal  and  solemn  than  the  execution  of  a  deed,  such  as  livery, 
entry,  acceptance  of  an  estate,  and  the  like.  Whether  a  party  had  or  had 
not  concurred  in  an  act  of  this  sort  was  deemed  a  matter  which  there  could 
be  no  difficulty  in  ascertaining,  and  then  the  legal  consequences  foi- 
lowed."  (y) 

When  there  is  an  open  and  notorious  shifting  of  the  actual  possession  of 
corporeal  property  in  execution  of  an  agreement  between  the  lessor  and 
lessee  and  a  third  party,  to  substitute  such  third  party  as  the  lessee  in  the 
place  of  the  original  lessee,  there  is  a  surrender  by  operation  of  law  of  the 
original  lease.  (2:)  But  a  mere  agreement  for  the  substitution  of  a  new 
tenant  not  followed  up  by  any  actual  change  of  possession,  or  a  mere 
change  of  possession  unaccompanied  by  an  agreement  of  substitution,  does 
not  amount  to  a  surrender.(a)  It  must  be  shown  that  the  incoming  tenant 
has  been  expressly  received  and  accepted  by  the  landlord  as  his  lessee,  in 
the  place  and  stead  of  the  original  lessee  (ft)  for  the  mere  change  of  pos- 
session, is,  of  course,  no  evidence  of  the  grant  and  acceptance  of  a  new 
lease,  the  j)rtmd /acie  presumption  being  that  the  incoming  tenant  has 
entered  and  taken  possession  as  the  undertenant  or  assignee  of  the  original 
lessee.  (£?) 

A  lessee  for  a  term  of  seven  years  of  a  house,  cottages,  stable,  and  yard 
becoming  embarrassed  in  his  circumstances,  abandoned  the  possession  of 
the  demised  premises,  and  underlet  them  to  various  tenants.  The  landlord 
received  the  rent  from  these  tenants,  he  relet  the  cottages  as  they  became 
vacant,  and  at  last  advertised  the  whole  property  "  to  be  let  or  sold,'*  and 
it  was  held  that  these  public  acts  of  ownership  exercised  by  the  landlord, 

(u)  Mayor, dx.,qf  Th€{ford  t.  Ty/cr,  15 Law  (s)  Doer.  WiUiamt,9  D.  &  B.80;6B.  & 

J.,  H.  0.  (Q.  B.)  88.    Doe  v.  Forwood.  8  Ad.  &  C.  it,  8.  c.    Maihemt  t.  Saveil,  2  Hoore,  262; 

B.  N.  B.  688.  8  Taunt.  270,  i.  c. 

(r)  Geeeiie  t.  Mont,  1  C.  &  K.  807.  Berrey  (a)  Taylor^y,  Chapman,  PMke*aAdd.  caa  19. 

T.  LindUy,  4  Sc.  N.  R.  61.  {b)  Graham  t.  Which4lo,  1  Cr.  &  M.  194. 

{y)?Bike,B,,  Lyon  r.  Reed,  13M.&W.809;  {e)DoeY,  fFitfMflU,9D.&  R.  80;  6  B.&a 

Co.  Litt  852.  41,  s.  o. 
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and  assented  to  by  tbe  original  lessee,  amounted  to  a  suitender  of  the 
term  by  operation  of  law.((f) 

A  tenant  from  year  to  year  quitted  the  demised  premises  at  the  end  of 
the  first  quarter,  and  about  three  weeks  afterwards  the  lessor  demised  them 
to  another  person  at  a  less  rent,  and  sued  the  original  lessee  for  the  differ- 
ence, and|it  was  held  that  the  landlord  could  not  have  two  tenants,  and 
be  receiving  rent  from  one,  and  at  the  same  time  holding  the  other  liable, 
and  that  as  he  had  relet  the  premises,  and  so  prevented  the  original  lessee 
from  returning  and  occupying  them  if  he  had  thought  fit,  he  had  dis- 
charged him  from  all  liability  as  his  tenant.  "  If  the  plaintiff,"  (the  lessor,) 
observes  Oaselee,  J.,  "  had  given  the  defendant  notice  that  if  he  would  not 
occupy  the  apartments  himself,  he  would  let  them  to  another  tenant,  on 
his  account,  the  case  would  have  been  different."(^) 

A  lessee,  whose  lease  expired  at  Lady  Day,  quitted  the  possession  of  the 
demised  premises  on  the  succeeding  Lady  Day,  having  settled  with  his 
landlord  for  a  quarter's  rent  up  to  that  day,  and  a  new  occupier  was  let 
into  possession,  who  paid  rent  to  the  landlords  agent  ibr  four  successive 
quarter  days,  the  original  lessee  residing  all  the  while  at  another  place  in 
the  knowledge  of  the  plaintiff,  who  never  made  any  application  to  him  for 
the  rent  for  nearly  two  years,  although  several  quarters  rent  were  due,  and 
it  was  held  that  these  facts  were  sufficient  to  warrant  the  jury  in  finding 
that  there  had  been  a  substitution  of  the  new  tenant  as  the  lessee  in  the 
place  of  the  original  lessee,  and  a  consequent  surrender  of  the  original 
lease,  (y) 

Cook  being  tenant  from  year  to  year  of  a  house,  underlet  to  one  Perks, 
from  Christmas,  1816,  and  at  Lady,  1817,  he  distrained  upon  Perks  for 
rent.  The  landlord  having  then  a  claim  upon  Cook  for  rent,  gave  notice 
to  Perks  not  to  pay  his  rent  to  Cook,  took  Perks'  bill  in  payment  of  the 
rent  due  to  himself  from  Cook,  at  the  same  time  declaring  that  he  would 
have  nothing  more  to  do  with  Cook,  and  he  afterwards  distrained  upon 
Perks  for  rent  then  in  arrear,  and  it  was  left  to  the  jury  to  say  whether, 
under  these  circumstances,  the  plaintiff  had  not  with  the  assent  of  Cook 
accepted  Perks  as  his  tenant,  and  the  jury  having  found  that  fact  in  the 
affirmative,  it  was  held  that  there  was  a  valid  surrender  of  Cook^s  interest 
in  the  premises  by  act  and  operation  of  law.(^) 

But  the  mere  circumstance  of  a  landlord's  having  accepted  rent  from  an 

(d)  Rmt  V  Birdy  1  C.  M.  &  R.  31 ;  4  Tyr.       Ring.  170,  •,  c. 

612,1.  c.  ig)  ThomM  V.  Cook^  2  B.  &  Aid.  120,  121. 

(e)  WaUt  V.  AUAtson,  1 1  Moore,  380,  381.  Joftnttoiu  v.  Hwldlutone,  7  D.  &  B.  419 ;  4  B. 
{/)  WoitdoKk  T.  NuUt,  1  M.  &  Sc.  821 ;  8      Hl  C.  922 ;  M'Clel.  A  Y.  14),  •.  c. 
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assignee  or  under-tenant  in  the  possession  of  the  demised  premises,  does 
not  of  itself  amount  to  an  acceptance  of  such  assignee  or  under-tenant  as 
his  lessee  in  the  place  of  the  original  lessee,  iheprimd  facie  presumption 
being  that  the  rent  was  paid  by  the  latter  as  the  agent  of  the  original 
lessee  and  in  his  behalf.  (A)    A  tenant  from  year  to  year  of  a  dwelling-hoase 
and  shop,  died  in  August,  1642,  and  his  widow,  after  his  decease,  con- 
tinued in  the  occupation  of  the  demised  premises,  paying  the  rent  to  the 
landlord  as  it  became  due.     On  the  15th  of  March,  1844,  letters  of  ad- 
ministration of  the  deceased  husband  s  estate  were  granted  to  the  father  of 
the  latter,  and  in  the  October  following  the  widow  married  again.    In 
February,  1845,  four  months  after  the  second  marriage,  the  administratoi 
demanded  possession  of  the  demised  premises,  and  brought  an  action  of 
ejectment  for  the  recovery  thereof,  and  it  was  held  that  the  payment  of  the 
rent  by  the  widow  to  the  landlord,  and  his  acceptance  thereof,  with  the 
knowledge  of  the  administrator  who  never  objected  to  such  payment,  or 
made  any  demand  for  the  rent,  did  not  amount  to  a  surrender  of  the  term 
and  interest  of  the  deceased  husband,  and  a  grant  of  a  fresh  lease  to  his 
widow,  but  that  the  rent  must  be  presumed  to  have  been  paid  by  her  as 
the  agent  of  the  administrator,  that  she  was  tenant  at  will  to  the  latter,  and 
might  at  any  time  be  turned  out  of  possession  by  him  on  a  simple  demand 
and  without  any  notice  to  quit.(f) 

A  dispute  arose  between  a  yearly  tenant  and  her  landlord,  and  the  tenant 
said  to  the  landlord,  *'  I  shall  quit,"  and  the  latter  said  ''  You  may  do  so, 
and  1  shall  be  glad  to  get  rid  of  you,"  and  the  tenant  then  removed  her 
furniture,  and  sent  the  keys  of  the  rooms  she  occupied  to  the  landlord,  and 
the  latter  accepted  them,  and  it  was  held  that  there  was  a  surrender  of  the 
lease  by  operation  of  law ;  also  that  a  surrender  to  one  of  two  joint  lessors 
may  be  a  surrender  to  both.(^) 

If  the  surrender  is  not  a  surrender  by  act  and  operation  of  law,  but  is 
sought  to  be  established  through  the  medium  of  the  contract  and  agree- 
ment  of  the  parties,  the  surrender  must,  if  the  lease  was  made  between  the 
first  of  January  and  the  first  of  October,  1845,  be  authenticated  by  writing 
under  seal.  If  it  was  made  after  the  first  of  October,  1845,  for  a  term  ex- 
ceeding three  years,  it  must  likewise  be  authenticated  by  deed ;  but  if  the 
term  does  not  exceed  three  years,  a  note  in  writing  signed  by  the  surren- 
deror or  his  agent  will  suffice, (/)  provided  it  is  duly  stamped.  (i7t) 

{k)  Copeland  y.  OvbUns,  1  Stark.  96.  (/)  7  and  8  Vict.  c.  76;  8  and  9  Vict,  c  106. 

(t)  Doe  d.  Hull  y.  Wood,  15  Law  J.,  v.  s.  And  see  further  as  to  Burrenders,  ante,  90. 

(Ezcheq.)  41.  (m;  Doe  y.  PkiUips,  11  Ad.  A  B.  796.    WU- 

(k)  Grimmem  y.  Legge,  8  B.  &  C.  324.   Dodd  lia-m  x.  Savyer,  6  Moore,  226 ;  3  B.  &  B.  70. 

T.  AcHam  7  Sc.  N.  B.  415 ;  6  H.  &  Gr.  672,  s.  c. 
I.e. 
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An  agFeemcnt  to  surrender  will  not  operate  as  an  actual  surrender,  unless 
it  appears  to  have  been  the  intention  of  the  parties  that  it  should  have  such 
an  operation  and  effect.  If  mutual  acts  are  to  be  done  on  either  side,  the 
surrender  does  not  take  plaoe  until  they  have  been  accomplished. (ft)  But 
any  absolute  unconditional  agreement  or  promise,  founded  upon  a  suffi- 
cient consideration  and  properly  authenticated,  or  any  unqualified  cove- 
nant on  the  part  of  a  lessee  to  yield  and  deliver  up  the  demised  premises 
to  the  lessor,  intended  to  have  an  immediate  effect,  will  operate  as  a  sur- 
render of  the  term.(o)  If  a  lessee  re-demises  his  whole  term  to  the  lessor 
with  a  reservation  of  rent,  such  re-demise  operates  as  a  surrender  of  the 
original  lease.  (/»)     ^ 

An  insufficient  notice  to  quit  given  by  a  tenant  to  the  landlord,  and  ac- 
cepted by  the  latter  as  a  good  notice,  may  operate  as  a  surrender  of  a  lease 
for  a  term  under  three  years,  if  the  acceptance  is  authenticated  by  writing, 
signed  by  the  landlord  or  his  agent,  (q)  or  by  the  landlord's  signature  in- 
dorsed upon  the  notice,  (r) 

Notice  to  quit  when  necessary, — ''  When  a  lease  is  determinable  on  a 
certain  event,  or  at  a  particular  period,  no  notice  to  quit  is  necessary  be- 
cause both  parties  are  equally  apprized  of  the  det^minadon  of  the 
term.  («)  If,  therefore,  a  lease  be  granted  for  a  term  of  years,  or  for  one 
year  only,  no  notice  to  quit  is  necessary  at  the  end  of  the  term.  (/) 

If  a  man  holds  under  an  agreement  for  a  lease  for  the  full  term  for 
which  the  lease  was  to  have  been  granted,  an  ejectment  may  be  brought 
against  him  at  the  expiration  of  such  term  without  any  notice  to 
quit,  {u) 

Certain  apartments  were  let  to  a  tenant  "  to  hold  from  Christmas  day 
1808,  for  twelve  months  certain,  and  six  months'  notice  afterwards." 
After  half  a  year's  occupation,  the  tenant  gave  notice  that  he  should  quit 
at  the  following  Christmas,  and  it  was  held  that  this  was  not  a  two  years' 
holding,  but  that  the  defendant  was  only  bound  to  remain  twelve  months 
certain,  and  that  he  was  at  liberty  to  quit  at  the  end  of  that  period  by  gild- 
ing six  months'  previous  notice,  (x) 

In  the  case  of  a  tenancy  at  will  no  notice  to  quit  is  necessary,  but  there 


{%)  Cimpland  t.  Maynard,   12    East,   140.  (r)  ffardingy.  CWMont^,  1  Esp.  58. 

WeddaUy,  Capu,  1  M.  k  W.61.  (*)  Lord  Mansfield,  C.  J.,  Rigkt  v.  Darbtf,  1 

to)  Smith  V.  Maplebacky  1  T.  B.  441.  T.  R.  162,  ib.  54    Doe  v.  Lavder,  1  Staric/308. 

(p)  Loydy  Langford,  2  Mod.  174.  {t)  Cobb  v.  Stokes,  8  East,  358. 

iq)  Johtiitone  v.  Huddlestons,  7  D.  &  R.  419;  (w)  Doe  v.  Slratton,  1  M.  &  P.  187  ;  4  Bing. 

4  B.  &  G.  922, 1.  c.  Doe  d,  Murrell  ▼.  Milward,  446,  s  c.^  3  0.  &  P.  164,  s.  c. 

3  M«  &  W.  332,  OTcmiling  ShirU^  v.  Netpman,  {x)  Thompwn,  t.  Mdberly,  2  Oiampb.  572. 
1  Esp.  265. 
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must  be  a  formal  demand  of  possession,  or  notice  of  the  determination 
of  the  will  on  the  part  of  the  landlord,  before  any  action  of  ejectment  can 
be  brought,  (y)  The  tenant  at  will,  too,  in  order  to  discharge  himself  from 
his  liability  for  rent,  or  for  a  reasonable  compensation  for  the  nse  and  en- 
joyment of  the  demised  premises,  most  give  notice  to  the  landlord  of 
the  fact  of  his  abandonment  of  the  possession,  and  of  his  election  to  re- 
scind the  contract  and  pat  an  end  to  the  tenancy.  If  the  occnpation  is  the 
occupation  of  a  servant  or  agent  holding  possession  of  the  premises  on  ac- 
count and  on  behalf  of  his  master  or  principal,  no  notice  to  quit  is  neces- 
sary to  be  given  by  the  latter,  [z)  but  if  after  a  demand  and  refusal  of  pos- 
session, the  servant  or  agent  continues  to  occupy,  he  may  be  treated  as 
a  trespasser  and  wrong  doer.  If  the  occupation  is  by  virtue  of  a  commo- 
datum  or  loan  of  the  house,  or  land,  as  an  act  of  charity  or  benevolence, 
the  possession  of  the  occupier  is  the  possession  of  the  owner  himself,  and 
the  latter  may  at  any  time  remove  the  tenant,  and  resume  possession  of 
the  property  without  any  notice  to  quit,  (a) 

If  the  tenancy  is  an  adverse  tenancy  and  possession,  if  the  occupier 
holds  over  after  the  expiration  of  a  lease,  or  after  a  forfeiture,  or  after  an 
agreement  for  a  lease,  or  a  contract  of  sale,  has  gone  off,  and  been 
abandoned,  and  continues  in  possession  without  the  permission  and 
against  the  will  of  the  owner,  no  notice  to  quit  nor  demand  of  possession 
is  necessary;  (b)  but  the  owner  may  at  once  proceed  against  the  wrong 
doer  by  action  of  ejectment  for  the  recovery  of  the  poseession  of  the 
demised  premises,  or  he  may  enter  and  take  possession  if  the  tenant 
abandons  the  possession  and  leaves  the  demised  premises  vacant,  (c)  But 
the  landlord  is  not  justified  in  taking  forcible  possession  with  a  strong 
hand,  and  ejecting  the  tenant  on  his  own  responsibility,  without  any 
appeal  to  a  court  of  justice,  and  without  the  aid  of  the  ofiScers  of  the  law.(«^) 

If  the  lessee  has  accepted  a  lease  from  a  party  who  had  no  title  to 
grant  the  lease,  his  tenancy  is  an  adverse  tenancy,  and  possession  as 
against  the  lawful  owner,  and  he  may  at  once  be  proceeded  against  by  the 
latter  in  an  action  of  ejectment,  and  turned  out  of  possession  without  any 
previous  notice  to   quit.     If,  for  example,  the  lessor  himself  was  only 


(y)  Rig^  ▼•  Beard,  18  East,  210.  Doe  ▼. 
StenmU,  2  Bsp.  717.  Denn  ▼.  Jtawlins,  10 
Ba5t,  261. 

(«)  Doe  T.  Derr^,  9  C.  &  P.  494. 

(a)  Wildborr.Iiait^ortk,  8  B.  &  C.  6 ;  2  M. 
&  K.  185,  ••  c.  Fox  y.  OaMetf,  Peake's  Ad.  ca. 
214.    Doe  ▼.  Derry,  9  C.  &  P.  494. 

(ft)  Doe  T.  QudffUtf,  2  Oampb.  504.  Doe  v. 
iMuder,  1  Stark,  308.    Doe  ▼.  Sayer,  8  Camph. 


8.    Doe  y.  Miles,  1  Stark.  181.     Doe  t.  Bluet, 
8  C.  &  P.  464.    Doe  y.  Creed,  2  M.  &  P.  648, 

(e)  Wildbor  y.  Raif^ortk,  8  B.  &  0.  6;  2 
M.  &  &.  186,  t.  e.  Fox  y.  OaiUy,  Peake*8  Ad. 
Ca.  216.  Tutfier  v  MeymoU,  7  Moonj,  674. 
Kenyon,  C.  J.,  3  T.  R.  295. 

id)  Hi'iary  y.  Oay,  6  C.  &  P.  284.  Tawitos 
y.  CotUkr,  7  T.  B.  43.i.  Nevton,  y.  EarioMd,  1 
Sc.  N.  R.  474. 
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tenant  at  will  at  the  time  of  the  making  of  the  lease,  or  had  made  a  prior 
lease  of  the  lands,  or  had  mortgaged  them  so  as  to  give  the  mortagee  a 
light  of  entry,  and  deprive  himself  of  the  power  of  granting  a  lease  for 
the  term  specified,  the  tenant  may  be  turned  out  by  an  action  of  eject- 
ment without  any  previous  notice  to  quit  from  the  party  who  has  title,  (e) 
But  if  the  lessor  at  the  time  of  the  making  of  the  lease  was  the  ab- 
solute owner  of  the  property,  and  had  full  right  and  title  to  grant  the 
demised  premises  to  the  lessee  for  the  term,  any  subsequent  grant,  mort- 
gage, sale,  or  lease,  cannot  affect  the  tenant's  right  of  possession,  or  in 
any  way  dispense  with  the  ordinary  notice  to  quit  A  subsequent  grantee, 
mortgagee,  or  lessee  cannot  of  course  stand  in  any  better  position  than  the 
party  firom  whom  he  takes.  (/) 

We  have  already  seen,  also,  that  if  the  lease  be  for  one  year  certain, 
and  no  longer,  no  notice  to  quit  is  necessary,  as  each  party  is  apprized  of 
the  determination  of  the  term ;  but  if  the  holding  is  a  general  holding  for 
a  year,  and  onwards  from  year  to  year  so  long  as  both  parties  please,  a 
half  year's  notice  must  be  given  on  either  side  in  order  to  determine  the 
yearly  hiring  and  tenancy.  "  If  there  be  a  lease  for  a  year,  and  by  con- 
sent of  both  parties  the  tenant  continues  in  possession  afterwards,  the  law 
implies  a  tacit  renovation  of  the  contract.  They  are  supposed  to  have  re 
newed  the  old  agreement  which  was  to  hold  for  a  year.  But  then  it  is  ne- 
cessary for  the  sake  of  convenience,  that  if  either  party  should  be  inclined 
to  change  his  mind  he  should  give  the  other  half  a  year's  notice  before  the 
expiration  of  the  next  or  any  following  year.  (^)  The  length  of  the  notice 
required  to  be  given  depends  however  upon  custom  and  usage,  and  it  ap- 
pears that  by  the  custom  of  the  city  of  London,  three  months'  notice  is 
sufficient  in  the  case  of  a  demise  of  a  house  at  an  annual  rent  under  40«. 
and  half  a  year's  notice  when  the  rent  exceeds  that  amount."  (A) 

Notices  to  Quit. — A  notice  to  quit  may  be  given  orally  by  the  lessor, 
or  by  his  agent,  (i)  unless  there  has  been  an  express  agreement  or 
stipulation  for  a  notice  in  writing,  (k)  A  mere  receiver  of  rents  has  no 
implied  authority  to  give  a  notice  to  quit,  (/)  but  an  agent  or  receiver  who 
is  entrusted  with  the  general  management  of  landed  property,  and  has  a 
general  authority  to  let  lands  from  year  to  year,  has  also  authority  to  de- 


(€)  Ketch  ▼.  Bail,  Doug.  21.  Thumder  t.  Btl-  {%)  Timmifu  v.  Rowlintatij  8  Bar.  1603.  Doe 

€k4r,  8  Kaat,  451.  t.  Crick,  5  Esp.  196.  Roe  r.  Pierce,  2  Campb.  96. 

(/)  Birck  V.  Wright,  1  T.  E.  881.  (*;  Legg  ▼.  Benton,  WiUei,  «. 

(o)  Lord  MaDsfield,  G.  J.    Ri^hi  v.  Darby,  1  {[)  Parke,  J.,  10  B.  k  C,  638.     J)oe  t.  Oold- 

T.  E.  1 62«    OuUiver  r.  Burr,  1  W.  BL  506.  win,  2  Ad.  ft  E.  n.  8.  146. 

(A)  Tyiey  ▼.  Seed,  Skin.  649. 
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tennine  snch  tonancies  by  a  notice  to  qiiit(m)  The  steward  of  a  oorpon* 
tion  who  is  intruated  with  the  letting  of  the  corporate  estates  may  give  a 
notice  to  quit,  and  needs  no  authority  under  seal  £rom  the  corporation  for 
the  purpose.  (») 

If  there  are  several  joint  lessors,  or  joint  owners  of  the  jm^perly,  a 
notice  to  quit  giyen  or  signed  by  one  or  more  of  them,  on  behalf  of 
all,  is  sufficient,  (o)  and  the  subsequent  assent  of  suoh  joint  owners  to  a 
notice  previously  given  by  one  or  more  of  them  on  behalf  of  all,  is  eqniva- 
lent  to  a  precedent  authority,  (p)  But  if  it  is  eiq^ressly  provided  by  the 
agreement  of  the  parties  that  a  written  notice  shall  be  given  by  all  of 
them,  under  their  respective  hands,  the  notice  must  be  signed  by  all, 
and  a  ratification  given  afterwards  will  not  do  in  such  a  case,  (q)  The  no- 
tice may  also  be  given  by  an  agent  in  their  behalf,  but  such  notice,  in 
order  to  be  valid  and  effectual,  must  be  given  in  the  name  of  the  joint 
owners,  the  principals,  (r)  and  not  in  the  name  of  the  agent ;  and  the 
agent  oaght  to  have  authority  to  give  the  notice  at  the  time  it  begins  to 
operate.  A  subsequent  assent  and  recognition  of  the  act  of  the  agent 
might,  indeed,  be  equivalent  to  a  previous  authority,  if  it  can  be  proved  to 
have  been  given  prior  to  the  proceedings  in  ejectment,  or  at  fdl  ev^its, 
before  the  day  of  the  demise  laid  in  the  declaration.  («) 

If  one  or  more  of  several  joint  owners  dissent  £com  the  notice,  such 
of  them  as  have  joined  in  giving  the  notice  to  quit,  are  entitled  to  enter 
into  and  hold  possession  of  the  demised  premises,  and  receive  the  rents 
and  profits  of  the  land  jointly  with  the  tenant,  or  leasee,  of  the  others 
who  have  refused  to  join  in  suoh  notice.  (^) 

If  the  notice  is  in  writing,  and  not  served  personally  upon  the  lessee, 
but  is  delivered  to  a  servant,  or  agent,  or  assignee  of  the  lessee  in  the  oc- 
cupation of  the  demised  premises,  it  should  be  addressed  to  the  lessee ; 
if  it  is  a  notice  to  tiie  occupier  in  his  own  name,  it  is  not  a  notice  to  the 
lessee,  and  tiie  latter,  consequentiy,  is  not  bound  by  it  {u)  If  two  or 
more  persons  hold  possession  of  tiie  demised  premises,  as  joint  tenants,  or 


(m)  Doe  ▼.  Read,  12  Bast,  57.  Doe  t.  Miietn,  (r)  Denman,  C  J.,  1  G.  &  D.  467 ;    2  Ad.  & 

2  M.  &  Bob.  66.  E.  v.  t.  146.    PUatatU  d,  Hayi^  ▼.  Btiiaoeij 

(%)  Roe  y.  P<€ree,  2  Oampb.  96.  14  Bast,  234. 

(o)  Doe  T.  Hvlme,  2  H.  &  B.  488.    Doe  t.  («)  OoodHtle  ▼.  Woodward,  3  B.  &  Aid.  6S9, 

SumfMrset,  1  B.  &  Ad.  135.    Doe  t.  Hughe*,  7  691.     Doe  ▼.  WaUen,  10  B.  &  C.  626;   5  M. 

M.  &  W.  139«    Afford  y.  Vickery,  1  Car.  &  M.  &  B.  367'    Doe  t.  Qoldwin,  1  O.  &  Bar.  467  ; 

280.    Doe  ▼.  Read,  12  Eaat,  57.      Doe  d.  Kin-  2  Ad.  &  B.  v.  s.  146. 

dereky  t.  Hughee,  7  M.  &  W.  141, 142.  (f )  Doe  t.  Chaplin,  8  Taunt  120 ;  8  X.  &  W. 

(»)  Abbott,  G.  J.,  3  B.  &  Aid.  692.  340. 

{q)  Right  y.  Cuthdi,  5  East,  497 ;   5  Bsp.  {u)Doed.  CaHiele  y.  Woodmait.,  8  Bast,  22S. 
149,  s.  c. 
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tenants  in  common^  notice  to  one  of  them  is  a  sufficient  notice  to  all  to 
determine  the  tenancy,  (x) 

Description  of  the  prerniees^^^A  notice  to  quit  ''  all  the  property  you 
hold  of  me/'  addressed  to  the  tenant,  is  a  sufficient  description  of  the  de- 
mised premises,  and  any  general  description  applicable  to  the  whole  of  the 
property  will  suffice,  (y)  But  a  tenant  cannot  give  a  notice  to  quit 
which  is  intended  to  apply  to  a  part  only  of  premises  which  have  been  de- 
mised together  at  one  entire  rent.  (2)  A  mere  misdescription,  however, 
of  the  premises  comprised  in  the  notice  to  quit,  or  a  mistake  in  the 
christian  name  of  the  tenant  to  whom  such  notice  is  addressed,  does  not 
invalidate  the  notice,  provided  the  tenant  has  not  been  misled  or  prejudiced 
by  such  misdiscription  or  mistake.  If  he  must  have  known  what  was 
meant,  he  is  bound  by  the  notice,  (a)  Thus,  where  a  notice  to  quit 
was  delivered  to  a  tenant  at  Michaelmas,  1796,  directing  him  to  quit  ''at 
Lady-day,  which  will  be  in  the  year  1795,"  it  was  held  that  as  ''Lady- 
day  1795  "  had  passed  at  the  time  of  the  giving  of  the  notice,  it  might  be 
rejected  as  an  impossible  time,  and  that  as  the  prospective  words  of  the 
notice,  "  Lady-day  which  will  be,'*  and  the  conduct  of  4he  parties  at  the 
time  of  the  serving  of  the  notice  manifestly  showed  that  the  notice  was  in- 
tended and  understood  to  i^ply  to  the  Lady*day  then  next  ensuing,  the 
notice  must  be  taken  to  be  a  good  notice  to  quit  on  Lady-day,  1796.  (&) 
So,  where  a  notice  was  given  to  quit"  at  the  expiration  of  half  a  year 
from  the  delivery  of  this  notice,  or  at  such  other  time  as  your  present 
year's  holding  shall  expire,  after  the  expiration  of  half  a  year  from  the  de- 
livery of  this  notice,"  and  the  notice  was  given  towards  the  close  of  the 
current  year,  it  was  held  that  the  word  " present, **  which  rendered  the 
notioe  inaccurate  and  unmeaning,  might  be  rejected,  as  there  was  no 
danger  of  the  tenant  having  been  misled  by  it.  (e) 

If  the  notice  is  not  a  peremptory  notice  to  quit,  but  is  drawn  up  in  the 
alternative,  and  seems  to  have  been  intended  either  to  put  an  end  to  the 
lease  or  to  obtain  an  increased  rent,  the  tenant  may  elect  to  remain  in 
possession,  paying  an  increased  rent,  and  such  an  option  having  been 
accorded  to  him,  he  cannot,  if  he  chooses  to  occupy,  be  treated  as  a 


(z)  Doe  T.  Crick,  5  Esp.  196.     Doe  ▼.  Wat-  Armttrong  t.  Wilktnton,  12  Ad.  &  B.  743 ;  4 

tint,  7  East,  553.  P.  &  D.  328,  s.  c.    Doe  y.  Spiller,  6  Esp.  70. 

(y)  Doe  d.  MaUKetnon  ▼.  Wrightman,  4  Esp.  {b)  Doe  d.  Bedford  t.  KighUeif,  7  T.  R.  63  ; 

5.    Doe  d.  Morgan  y.  Church,  8  Ounpb.  71.  ante.  1 51. 

(2)  Doe  d,  Rodd  y.  Archer,  14  Bast,  245.  (c)  Doe  d,  WUliams  r.  Smith,  5  Ad.  &  E. 

(a)  Doe  d.  Cox  r. ,  4  Bsp.  185.  Doe  d,  352. 
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trespafiser  and  wrongdoer  and  turned  out  of  possession,  (d)  If,  however, 
the  notice  is  a  notice  to  pay  double  rent,  or  double  the  annual  value  under 
the  statutes  imposing  penalties  on  tenants  for  holding  over  after  a  notice 
to  quit,  the  alternative  notice  so  given  will  be  construed  as  a  peremptory 
notice  to  quit,  accompanied  by  a  warning  to  the  tenant  of  the  penal  con- 
sequences of  disobedience,  and  not  as  an  offer  on  the  part  of  the  landlord 
of  a  new  bargain  and  a  new  lease  at  an  increased  rent.  Thus,  where  a 
notice  to  quit  was  couched  in  the  following  terms, — "  I  desire  you  to  quit 
the  possession  of,  &c.,  at  Lady  Day  next,  or  I  shall  insist  upon  double 
rent  for  the  same ;"  it  was  held  that  this  was  a  peremptory  notice  upon 
which  an  action  of  ejectment  might  be  sustained,  and  that  the  altematve 
clause  was  intended  merely  to  inform  the  tenant  of  the  legal  consequence 
of  his  holding  over,  and  of  the  landlord's  determination  of  enforcing  the 
statute  imposing  a  penalty  for  such  an  offence,  (e) 

Length  of  time  required, — ^We  have  already  seen  that  in  the  case  of  a 
tenancy  from  year  to  year,  six  calendar  months'  notice  to  quit  is  required 
to  be  given  prior  to  the  expiration  of  the  current  year  of  hiring  in  order 
to  determine  the  tenancy  between  the  parties.  But  whenever  the  tenancy 
commences  and  ends  at  any  of  the  usual  feasts,  the  customary  half  year 
intervening  between  two  half-yearly  feasts  constitutes  a  sufficient  half 
yeai^s  notice,  although  the  intermediate  time  be  not  exactly  six  calendar 
months.  Thus,  where  a  notice  was  given  on  the  29th  of  September 
(Michaelmas  Day)  "  to  quit  at  the  end  of  six  calendar  months,"  it  was 
holden  that  the  notice  was  a  sufficient  notice  to  determine  a  holding 
commencing  on  25th  of  March,  (Lady  Day,)  although  three  days  wero 
wanting  to  complete  the  full  period  of  six  calendar  months,  {f)  When 
the  tenancy  is  for  a  less  period  than  a  year,  as  is  frequently  the  case  in 
contracts  for  the  letting  and  hiring  of  cottages  and  apartments,  the  length 
of  the  notice  is  in  general  commensurate  with  the  holding ;  if  the  tenancy 
is  from  quarter  to  quarter,  a  quarterns  notice  is  requisite;  if  it  is  a 
monthly  tenancy,  a  month's  notice  is  required ;  and  if  the  holding  is  a 
weekly  holding,  a  week's  notice  is  sufficient.  (^)  But  the  length  of  time 
required  by  law  for  the  notice  may  be  varied  by  local  custom  or  by  the 
special  agreement  of  the  parties. 

If  the  time  at  which  the  tenant  is  to  quit  is  specified  in  the  notice, 


((2)  Lord  Manifield,  Doug.  176.  M.  fk  P.  893 ;  6  Bing.  575.    Havard  t.  Wm- 

{e)  Do€  d'  McMhews  ▼.  fackton,  1  Doug.  175.  tUy,  6  Esp.  58 ;  4  Sap.  199. 

Dot  d.  Lyiter  t.  Goldwin,  2  Ad.  &  E.,  v.  s.,  (y)  Doe  d.  Parry  t.  Hazdl,  1  Eep.  94.    Do% 

144.  d.  Peacock  v.  Rqfan,  6  Ssp.  4. 
(/ )  Tindal,  C.  J.,  Roe  d.  Durant  ▼.  Doe,  4 
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care  mast  be   taken  to  make  such  time  correspond  with  the  termination 
of  the  term  of  hiring ;  for  if  the  term  expires  at  one  period,  and  the 
notice  is  to  quit  at  another,  such  notice  is  bad,  and  the  lessor  cannot 
safely  act  upon  it.     Thus,  in  the  case  of  tenancies  from  year  to  year, 
where  a  half  year's  notice  of  the  intention  to  determine  the  tenancy  is 
required  to  be  given  on  either  side,  if  the  notice  is  a  notice  to  quit  in  the 
middle  of  the  current  year,  it  is  not  bindlog,  as  it  is  contrary  to  the 
implied  agreement  between  the  parties.  (A)     "  If  the  year  expires  at  Lady 
Day,  a  notice  to  quit  at  Michaelmas  would  not  be  a  good  notice ;"  (t ) 
and  if  the  term  of  hiring  commences  at  New  Michaelmas,  a  notice  to  quit 
at  Old  Michaelmas  would  be  invalid,  {k)    If  a  tenant  holds  possession  of 
a  house  as  a  tenant  from  year  to  year,  under  an  agreement  to  quit  at  a 
quarterns  notice,  the  tenant  cannot  be  expelled  at  the  expiration  of  any 
quarter  that  the  lessor  may  choose  to  select,  but  the  notice  must  be  a 
quarter  s  notice  to  quit  at  the  expiration  of  the  current  year.  (/) 

If  the  hiring  be  a  quarterly,  a  monthly,  or  a  weekly  hiring,  the  notice 
must  be  a  notice  to  quit  at  the  expiration  of  the  current  quarter,  month, 
or  week ;  if  it  breaks  into  the  middle  of  the  quarter,  month,  or  week,  it 
is  not  a  good  notice  to  quit»  and  no  action  of  ejectment  can  be  founded 
upon  it  If  the  hiring  be  by  the  month,  and  the  rent  is  made  payable 
weekly,  a  month  s  notice  to  quit  at  the  expiration  of  the  current  month 
must  be  given,  and  not  a  notice  expiring  at  any  one  of  the  weeks  without 
reference  to  the  termination  of  the  month,  (m) 

A  tenant  took  possesion  of  a  house  on  the  29th  of  October  under  an 
agreement  for  a  quarterly  tenancy,  determinable  by  a  three  months'  notice 
to  quit,  and  it  was  held,  in  the  absence  of  an  express  agreement  regulating 
the  commencement  of  the  term,  that  it  must  be  taken  to  commence  at  the 
time  of  the  tenant's  entering  and  taking  posession  of  the  demised  pre- 
mises, and  that  the  notice,  to  be  valid,  must  be  a  notice  to  quit  either  on 
the  29th  of  January,  29th  of  April,  29th  of  July,  or  29th  of  October."  (n) 
But  the  precise  time  at  which  the  tenant  is  to  quit  need  not  be  stated  in 
the  notice.  The  period  of  the  commencement  and  termination  of  the 
term  is  often  unknown  at  the  time  that  the  notice  is  given,  and  it  is  quite 
sufficient  if  the  notice  contains  a  positive  announcement  of  the  intention 
of  the  party  giving  it  to  determine  the  tenancy  as  soon  as  it  is  legally 


(h)  Riffki  T.  Dof^t  1  T.  R.  162.  Shirley^.  JVemium,  1  Sqp.  267. 

(t)  Tindfll,  0.  J.,  Berrey  ▼.  Lindhy,  4  Sc  N.  (m)  Doe  d.  Peaeodt,  t.  Ragwn^  6  Bsp.  4. 

B.  72.    I>o€  T.  Milward,  8  M.  &  W.  328.  (»)  Per  Lord  Bllenboiongh,  Kemp  ▼.  Dtrrm, 


I 


[h)  Doe  d,  Spicer  t.  Lea,  11  Bait,  312.  3  Gampb.  511. 

0  Doi  d.  Fitter  j^DonofPcm,  1  Taunt  565. 
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determinable.  A  notice,  for  example,  "  to  quit  at  die  end  of  the  first 
yeur  of  your  tenancy,  which  expires  half  a  year  after  the  date  of  this 
notice,"  would  be  soiBcient,  and  so  also  would  a  notice  "  to  quit  at  the 
expiration  of  the  current  year  of  your  tenancy,"  provided  such  notice  was 
given  half  a  year  prior  to  the  expiration  of  the  current  year  of  hiring,  (o) 
Sometimea  the  notice  is  given  in  the  alternative^  in  order  to  hit  one  of 
two  periods  on  which  the  term  is  known  to  end,  and  it  has  been  held  that 
such  a  notice  is  a  perfectly  good  notice,  and  possesses  all  the  certainty 
that  is  reasonably  requisite  for  the  information  of  the  tenant.  A  notice, 
for  example,  "  to  quit  on  the  2dth  day  of  March  or  the  8th  day  of  Apiil 
next,"  is  good  for  either  of  the  periods,  provided  it  has  been  given  or 
served  six  calendar  months  prior  to  the  first-named  time,  and  the  term 
ends  on  one  or  other  of  the  days  specified,  (p)  A  notice  to  a  weekly 
tenant  whose  tenancy  commenced  on  Wednesday  to  quit  on  Friday,  pro- 
vided his  tenancy  commenced  on  Friday,  or  otherwise  at  the  end  of  his 
tenancy  next  after  one  week  from  the  date  thereof,  was  held  to  be  a  good 
notice  to  determine  the  tenancy  at  the  expiration  of  a  week  from  the 
subsequent  Wednesday,  (q) 

If  the  notice  is  made  to  apply  to  the  current  tenn  of  hiring,  and 
it  is  given  too  near  the  end  of  the  current  term  to  be  a  good  notice  for 
that  term,  it  will  not  apply  to  the  next  term  of  holding,  as  that  is  not 
the  current  term,  and  a  firesh  notice  to  quit,  therefore,  must  be  given. 
Thus,  where  a  notice,  dated  the  21st  of  October,  1848,  was  ^ven  to  a 
tenant  from  year  to  year  to  quit  *'  on  the  1  dth  day  of  May  next  ensuing, 
or  on  such  other  day  in  the  current  year  as  the  tenancy  of  the  premises 
you  now  hold  shall  expire,"  and  it  appeared  that  the  premises  were  holden 
at  an  annual  rent,  payable  at  Martinmas  and  May  day,  (the  Idth  of  May,) 
and  that  the  tenancy  commenced  and  ended  at  Martinmas  (the  11th  of 
November) ;  it  was  held  that  the  notice  was  bad,  as  the  lessor  had  no 
power  to  determine  the  tenancy  at  either  of  the  periods  named  therein. 
It  was  nugatory  as  regarded  the  Idth  of  May,  (May  day,)  inasmuch  as 
l^at  day  fell  in  the  middle  and  not  at  the  end  of  the  year,  and  it  was  also 
inoperative  as  regarded  any  "  other  day  in  the  current  year,"  inasmuch 
as  it  was  given  only  three  weeks  before  the  expiration  of  the  "  current 
year,"  the  notice  being  dated  on  the  Slst  of  October,  and  the  current 
year  expiring  on  the  11th  of  the  next  month  of  November,  (r) 

The  notice  is  always  understood  to  apply  to  the  year  in  whic^  it  is 

S)  PhiUips  T.  BiUler,  2  Bip  589.  Oj)  Doe  d,  CampbeU  y.  Seott,  4  H.  ft  P.  20. 

)   Doe  d,  Matthswson  y.    WrigAtwum,   4  (r)  Doe  d.  Mayor  qf  Richmond  r.  MorpkeU^ 

Btp  6.  14  Law  J.,  k.  b.,  Q.  B.  845. 
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given,  whether  it  expressly  refers  to  "  the  current  year"  or  not,  and  it  will 
not  operate  as  a  notice  to  quit  for  the  succeeding  year,  unless  it  appears 
plainly  to  have  heen  the  intention  of  the  lessor  that  the  notice,  if  invalid 
for  the  first  year,  should  apply  to  the  next  year  of  the  holding. 

A  tenant  from  year  to  year  of  a  house,  received  a  notice,  dated  **  the 
17tb  June,  1840,'^  from  the  lessor,  requiring  him  ''  to  quit  on  the  11th  of 
October  now  next  ensuing,  or  such  other  day  or  time  as  your  said  tenancy 
may  expire  on ;"  and  it  appeared  that  the  term  commenced  and  ended  on 
the  1 J  th  of  October,  and  the  notice  therefore  was  clearly  insufficient  for 
the  11th  of  October  then  next  ensuing,  and  the  lessor  sought  to  apply  it 
to  the  1 1th  of  October  of  the  following  year ;  it  was  held  that  the  notice 
was  not  a  good  notice  for  the  last-named  period.  "  If  the  landlord/' 
observes  Pollock,  C.  B.,  *'  had  intended  the  notice  to  operate  as  a  notice 
for  a  subsequent  year,  he  should  have  given  the  tenant  more  distinct 
information/'  And  says  Bolfe,  B.,  "  If  it  had  been  in  these  terms,  '  I 
give  you  notice  to  quit  on  the  1 1th  of  October  now  next  ensuing,'  or  if 
that  be  not  long  enough  to  make  this  notice  good,  then  at  the  end  of  the 
next  year  of  your  tenancy,  that  would  have  been  sufficient."  (s)  A 
nolice  dated  the  27th,  and  served  on  the  28th  of  September,  required  a 
tenant  to  quit  "  at  Lady  Day  next,  or  at  the  end  of  your  current  year ;" 
and  it  appeared  that  the  then  current  year  of  hiring  ended  on  Michaelmas 
Day,  (the  20th  of  September,)  two  days  after  the  day  of  the  date,  and 
one  day  after  the  service  of  the  notice  to  quit,  and  it  was  held  that  it  could 
not  be  presumed  that  the  notice  was  intended  to  apply  to  the  year  in 
which  it  was  given,  and  of  which  two  days  only  remained,  but  that  it 
must  be  taken  to  apply  to  the  next  year."  (t) 

So  where  the  term  of  hiring  commenced  and  ended  on  the  2nd  of 
February,  and  the  lessor,  on  the  22nd  of  October,  1838,  three  months 
and  ten  days  only  before  the  expiration  of  the  year,  gave  the  tenant  nodoe 
to  quit  "  at  the  expiration  of  half  a  year  from  the  delivery  of  this  notice, 
or  at  such  other  time  as  your  present  year's  holding  shall  expire,  after  the 
expiration  of  half  a  year  from  the  delivery  of  this  notice,^  it  was  held  that 
the  notice,  though  bad  for  February,  1884,  the  succeeding  February,  was 
a  good  notice  for  February,  1886."  (i#) 

The  current  year  of  the  tenancy  naturally  commences  and  ends  in  all 
cases  on  the  commencement  of  the  original  holding.  And  where  premises 
were  demised  by  an  agreement,  dated  "  13th  August,  1838,"  for  the  term 


MiUs  T.  Ooff,  14  M.  A,  W.  76.  («)  Doe  d.  WUliwnu  t.  Smith,  5  Ad.  St  B. 

{()  Doe  d,  HwUinjfUwer  v.  CuUifordj  4  D.  &      858. 
&.248. 
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of  "  one  year  and  six  months  certain  from  the  day  of  the  date"  of  such 
agreement,  at  the  yearly  rent  of  £26,  payable  quarterly,  three  calendar 
months*  notice  to  be  given  on  either  side  previous  to  the  termination  of  the 
said  tenancy  ;  and  the  tenant  entered  and  held  possession  of  the  demised 
premises  beyond  the  year  and  six  months;  and  on  the  7th  May,  1840, 
the  lessor  gave  the  tenant  notice  to  quit  **  on  or  before  the  13th  day  of 
August  next,  or  at  the  expiration  of  the  current  year  of  your  tenancy, 
vhich  shall  expire  next  after  the  end  of  three  months  from  and  after  your 
being  served  ^ith  this  notice,"  the  notice  was  held  to  be  a  good  notice  to 
quit  on  the  1  dth  day  of  August  then  next  ensuing,  as  the  year  of  hiring 
was  to  be  calculated  from  that  day,  and  not  from  the  termination  of  the 
year  and  six  months,  (j?) 

A  tenant  entered  into  possession  of  a  dwelling-house  and  premises  at 
Michaelmas  1823,  under  an  agreement  for  a  lease  for  a  term  of  five  years 
and  a  half,  at  an  annual  rent  of  sixty-six  guineas.  The  lease  was  never 
granted,  but  the  tenant  continued  to  occupy  under  the  notion  that  his 
agreement  was  as  good  as  an  actual  lease,  and  paid  his  rent  of  sixty-six 
guineas  regularly  at  Michaelmas.  When  the  five  years  and  a  half  were 
nearly  expired,  negociations  were  entered  into  for  a  further  lease  for  seven, 
fourteen,  or  twenty-one  years,  at  an  increased  rent  of  £84  per  annum, 
such  new  lease  to  commence  on  the  expiration  of  the  term  of  five  years 
and  a  half  for  which  the  premises  were  then  supposed  to  be  holden.  This 
second  lease,  however,  was  never  executed  any  more  than  the  first ;  but 
the  defendant  continued  in  the  occupation  of  the  premises,  paying  the 
increased  rent  of  £84  per  annum  regularly  at  Michaelmas,  the  period  al 
which  the  original  rent  of  sixty-six  guineas  had  always  been  paid.  On 
the  nth  of  March,  1835,  eleven  years  and  a  half  after  the  original  entry, 
the  tenant  gave  the  lessor  notice  of  his  intention  to  quit  at  the  following 
Michaelmas ;  and  it  was  held  that  the  notice  was  a  good  notice  to  quit, 
and  that  the  current  year  of  the  tenancy  must  be  calculated  from  the 
original  entry  of  the  tenant  upon  the  premises,  and  not  from  the  expiration 
of  the  supposed  term  of  five  years  and  a  half,  (y)  If  the  new  lease  had 
actually  been  executed,  and  a  new  tenancy  created,  commencing  at  Lady 
Pay  1829,  then  the  case  would  have  been  different 

Calculation  of  the  current  year  from  one  of  the  usual  feast  days. — 
The  term  of  hiring  is  generally  by  the  express  or  implied  agreement  of  the 

(x)  Doe  d.  Robinson  t.  Jhbdl,  1  Ad.  &  E.  478. 

V.8.  806;  la&Dar.  218.    Doe  d,  CaiOdon  (y)  Amy  t.  ZMcUiy,  4  Sc.  K.  &.  61 ;  S  Jf . 

T.  iSdmiM^,  5  Bip.  178.    Roe d.  Jordan r.Ward^  ftur.  498,i.c 
IH.  B1.96.    Doe  d.  CoUins  r.  WilUr,  1  %  K 
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parties,  calcalated  from  some  one  or  otber  of  the  quarterly  feasts,  either 
from  Lady  Day  or  Michaelmas  Day,  Midsummer  Day  or  Christmas  Day  ; 
and  *'  if  the  tenant  enter  in  the  middle  of  a  customary  quarter,  and  he 
afterwards  pays  his  rent  for  that  half  quarter,  and  continues  then  to  pay 
firom  the  commencement  of  a  succeeding  quarter,  he  is  not  a  tenant  from 
the  time  of  his  coming  in,  but  from  the  succeeding  quarter  day."  (z)  Thus 
where  a  tenant  came  into  possession  on  the  21st  November,  and  paid  rent 
up  to  Christmas,  and  continued  afterwards  to  pay  his  rent  half-yearly  at 
Midsummer  and  Christmas,  it  was  held  that  his  tenancy  must  be  taken  to 
have  commenced  at  Christmas,  (a) 

If  the  notice  be  given  to  quit  at  Michaelmas  generally,  it  is  good  for 
either  Old  or  New  Michaelmas.  Primd  facie  it  would  be  for  New  Michael- 
mas ;  but  if  the  holding  was  from  Old  Michaelmas,  this  notice  would  do 
for  that  also,  (b)  A  notice  was  given  on  the  27th  of  September,  *'  to 
quit  at  the  expiration  of  the  term  for  which  you  hold ;"  and  evidence  was 
permitted  to  be  given  of  a  general  custom  of  the  country  to  let  from  Lady 
Day,  and  of  the  fact  of  the  rent  being  due  at  Michaelmas  and  Lady  Day ; 
and  it  was  left  to  the  jury  to  presume,  in  the  absence  of  evidence  to  the 
contrary,  that  the  tenancy,  like  otber  tenancies  in  that  part  of  the  country, 
was  a  tenancy  from  Lady  Day  to  Lady  Day.  {c) 

It  has  been  holden,  that  since  the  existence  of  the  new  style  sanctioned 
by  act  of  Parliament,  a  lease  by  deed  of  lands  ''  to  be  holden  from  the 
feast  of  St.  Michael,"  must  be  taken  to  mean  New  Michaelmas,  and  that 
extrinsic  evidence  is  not  admissible  to  show  that  it  meant  a  holding  from 
Old  Michaelmas,  {d)  But  although  the  oral  expressions  and  agreements 
of  the  parties  are  inadmissible  to  alter  or  contradict  the  written  contract, 
yet  all  the  surrounding  circumstances  may  be  regarded  ;  and  if  it  can  be 
shown  that  the  rent  has  always  been  paid  at  Old  Michaelmas,  or  that  by 
the  custom  of  the  country  lands  are  always  let  at  Old  Michaelmas,  the 
holding  would  surely  be  deemed  to  be  from  the  latter  period.  (^)  It 
has  been  thought  that  there  is  a  difference  between  leases  by  deed  and  by 
simple  contract,  as  regards  the  admission  of  intrinsic  evidence  of  surround- 
ing circumstances,  and  of  custom  and  usage,  for  the  purpose  of  ascertain- 
ing the  period  of  the  commencement  of  the  term,  (f)    But  the  authorities 

(i)  Per  Loid  BUenborough,  C.  J.,  6  Bsp.  10.  4th  ed.  272. 

Do€  d.  Savagt  t.  StapieUm,  8  C.  &.  P.  275.  {d)  J)o4d  Snieer  t.Zm,  11  East,  811.  Smiik 

(a)  Do4  d.  Holeomb  t.  JoAiuon,  6  Btp.  10.  t.  Walton,  1  M.  A  Sc.  882 ;  8  Bing.  285,  ■.  c. 

(6)  Parke,  B.,  Doe  d.  Wiliit  t.  Perrtn,  9  C.  («)  FurU^  t.  Wood,  1  B«p.  198.    Dot  d,  Hal! 

&  P.  468.    Doe  d,  Hinde  t.  Vin^ey  2  Campb.  t.  Beneon,  4  B.  &  Aid.  589.    Den,  t.  Hoptinson, 

258.    Furiey  t.  Wood,  1  Esp.  197.  8  D.  &  R.  507. 

(c)  Doe  d,  Milnee  t.  iMmJb,   Admns  Bject  (/)  4  B.  &  Aid.  689,  590. 
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seem   to  show  that  no   Buch  difference  exists,  but  that  the  evidence  is 
equally  admissible  in  either  case,  (j) 

It  has  been  said  by  Lord  Eenyon,  that  if  the  lessor  brings  an  action  of 
ejectment  against  the  tenant  after  the  expiration  of  six  months'  notice  to 
quit,  and  the  lessor  "  has  mistaken  the  commencement  of  the  defendant's 
tenancy,  so  that  his  notice  to  quit  is  for  that  reason  wrong,  the  onns  of 
pr<T^ing  the  true  time  of  the  commencement  of  the  term  lies  on  the 
defendant,  who  thus  seeks  to  defeat  the  plaintiff  s  right  to  recover."  {k) 
But  it  has  since  been  holden,  that  the  lessor  is  bound  to  give  some 
evidence  of  the  period  of  the  termination  of  the  term,  in  order  to  support 
his  notice  to  quit.  The  mere  service  upon  the  tenant  of  a  notice  to  quit 
at  a  particular  time,  is  not  primd  facie  evidence  of  the  termination  of  the 
term  at  the  time  mentioned  in  such  notice."  (i)  But  if  the  tenant  is  ex- 
pressly told  that  he  must  leave  after  the  expiration  of  six  months ;  or  if  a 
written  notice  is  served  personally  on  the  lessee,  and  the  latter  reads  it, 
and  makes  no  objection  to  it,  this  is  primd  facie  evidence  to  go  to  a  jury 
of  the  time  of  the  termination  of  the  holding.  ''  Whether  the  personal 
service  and  silence  of  the  tenant  amount  to  an  admission,  mast  depend 
upon  circumstances.  If  he  cannot  read,  or  does  not  read,  the  notice  in 
the  presence  of  the  person  who  serves  it  upon  him,  it  must  go  for 
nothing."  (^) 

A  notice  was  given  on  the  2dd  of  March  by  a  landlord  to  his  tenant,  to 
quit  at  the  expiration  of  the  current  year,  and  a  declaration  in  ejectment, 
laying  the  demise  on  the  first  of  November,  was  on  the  1 6th  of  January 
following  served  upon  the  tenant,  who  then  made  no  objection  to  the 
notice  to  quit,  but  said  he  should  go  out  as  soon  as  he  could  suit  himself; 
this  was  held  to  be  evidence  for  the  jury  of  an  admission  that  the  tenancy 
ended  at  Michaelmas,  and  had  been  determined  at  the  right  time.(/) 
But  the  mere  admission  by  the  tenant  of  a  holding  corresponding  with  the 
time  mentioned  in  the  notice,  may  be  at  once  rebutted  by  the  direct 
evidence  of  a  different  holding,  and  the  mere  silence  or  neglect  of  the 
tenant  to  make  an  objection  to  the  insufficiency  of  the  notice  at  the  time 
he  receives  it,  does  not  amount  to  a  waiver  of  the  defect.  Thus  where  a 
tenant  was  served  with  a  notice  to  quit  at  Midsummer,  and  the  tenant 
proved  that  his  tenancy  commenced  and  ended  at  Michaelmas,  it  was  held 
that  his  acceptance  of  the   notice  without  making  an  objection  to  the 

{g\  Ante,  ch  5, 147—164.  2  Gampb.  388. 

(Aji  Doe  d.  MaHKevcton.  ▼.  WrigktiMinf  4  Esp.  (jfc)  ThofMu  d,  Jtmu  v.  Thimat,  2  Campb. 

5.     Eyre,  B.,  Dot  d.  Puddicomle  v.  Harru,  cited  647.    Doe  d.  Clarges  v  .ForsUr,  13  East,  404. 

IT.R.  161,162.  (0  Doe  d.  Baker  \.Woombvea,2C9Stti^hS»* 

(i)  Per  Lord  Kllenborougb,  Doe  t.  C<ilveri, 
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time  mentioned  for  bis  quitting,  did  not  amount  to   a  waiver  of  the 
mistake,  (m) 

If  the  period  of  the  commencement  of  the  term  is  uncertain,  or  is 
unknown  to  the  lessor,  and  the  latter  applies  to  the  lessee  to  ascertain  the 
extent  of  his  interest,  and  the  time  of  the  commencement  of  his  term,  the 
lessee  is  bound  by  the  information  he  gives,  and  cannot  be  permitted 
afterwards  to  set  up  a  different  holding  for  the  purpose  of  fraudulently 
defeating  proceedings  that  have  been  taken  by  the  landlord  upon  the  faith 
of  such  statement,  and  it  has  been  held  by  Lord  Eenyon,  that  it  makes 
no  difference  whether  the  information  so  given  proceeded  from  mistake  or 
design,  (/i) 

Different  periods  of  entry. — When  the  demised  premises  are  to  be 
entered  upon  at  different  periods,  the  notice  to  quit  ought  to  refer  to  the 
time  of  the  tenant's  entry  and  holding  of  the  principal  subject  matter  of 
the  demise.  Thus  if  houses  and  buildings  and  land  are  let  together,  to  be 
entered  upon  at  different  times,  or  holden  from  different  periods,  and  the 
houses  and  buildings  constitute  the  principal  subject  matter  of  the  demise, 
and  the  land  is  merely  accessorial  thereto,  the  notice  to  quit  should  refer 
to  the  tenant's  entry  and  holding  of  the  houses,  and  not  of  the  land ;  and 
it  is  a  question  for  the  jury  which  is  the  principal  and  which  the  acces« 
sorial  sulgect  of  demise,  (o) 

An  agreement  was  entered  into  for  the  letting  and  hiring  of  a  farm;  to 
hold  the  arable  ground  from  Old  Candlemas,  the  pasture  from  Old  Lady 
Day,  and  the  meadow  from  Old  May  Day,  at  an  annual  rent  for  the  whole, 
payable  half-yearly  at  Old  Michaelmas  and  Lady  Day,  and  it  was  held 
that  this  was  substantially  a  letting  and  hiring  of  the  whole  of  the  demised 
premises  from  Lady  Day  to  Lady  Day.  ''  Though  part  of  the  farm  is  to 
be  entered  upon  and  quitted  at  Old  Candlemas,  and  other  part  not  till  Old 
May  Day,  yet  that  is  no  more  than  the  custom  of  most  counties  would 
have  directed  without  any  special  words  for  that  purpose  in  any  taking 
from  Old  Lady  Day,  viz.,  that  the  arable  land  shall  be  entered  upon  at 
Candlemas  to  prepare  it  for  the  Lent  com,  and  the  meadows  not  till  May 
Day,  when  in  those  northern  counties  they  are  usnaUy  heyned  for  hay.(|9) 

A  tenant  entered  into  possession  of  a  farm,  uuder  an  agreement  *'  to 
enter  on  the  tillage  land  at  Candlemas,  and  on  the  house  and  all  other  the 
premises  on  Lady  Day  following,  and  to  quit  the  farm  according  to  tlie 

(m)  Oalappfev.Copous,AT.  B.  361.   Brown  Doe  d,  Kindersley  ▼.  Unghet,  7  M.  &  W.  HI. 

T.  Bvrtinthav,  7  D.  &  B.  610.  Doe  d,  Davenport  ▼.  JRIiodes,  11  M.  &  W    600 
(n)  Dot  d,  Eyre  ▼.  Lamhiy,  2E8p.  635.  (;>)  Doe  d.  Dnj^gett  y.  Snowdon,  2  W.  BI. 

(o)  Doe  d.  Beapy  ▼.  Howard,  11  East,  498.  1224. 
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times  of  entry  as  aforesaid,"  and  the  rent  was  reserved  at  Michaelmas  and 
Lady  Day,  and  it  was  held  that  a  notice  to  quit,  delivered  half  a  year  be- 
fore Lady  Day,  bat  less  than  half  a  year  before  Candlemas,  was  good :  the 
taking  being  in  substance  firom  Lady  Day,  with  a  privilege  for  the  in- 
coming tenant  to  enter  on  the  arable  land  at  GaDdlemas  for  the  sake  of 
ploughing,  &c.(^)  The  lessee  of  a  dwelling-house,  buildings,  and  bleach- 
ing manufactories,  pasture  and  meadow  land,  entered  into  possession  under 
an  agreement  for  a  lease,  by  which  it  was  stipulated  that  the  term  of  hiring 
should  commence  as  to  the  meadow  ground  from  the  25th  of  December 
last,  as  to  the  pasture  from  the  25th  of  March  next,  and  as  to  the  housing, 
out-housing,  and  other  buildings,  and  all  the  rest  of  the  premises  from  the 
first  of  May,  and  the  first  half  year's  rent  was  made  payable  on  the  day  of 
Pentecost,  and  the  other  at  Martinmas  ;  and  it  was  held  that  the  substan- 
tial subject  of  demise  being  the  house  and  buildings  for  the  purpose  of  the 
manufacture,  the  time  limited  for  taking  possession  thereof  was  the  sub- 
stantial time  of  entry,  to  which  a  notice  to  quit  ought  to  refer,  and  not  the 
25th  of  December,  the  time  limited  for  the  taking  possession  of  the  meadow 
landy  which  was  merely  auxiliary  to  the  principal  subject  of  demi8e.(r) 

Service  of  notice  to  quit. — If  the  notice  to  quit  is  served  upon  the 
actual  occupiers  of  the  demised  premises,  proof  of  such  service  is  sufficient 
to  sustain  an  action  of  ejectment. (»)  If  the  tenant  himself  does  not  reside 
upon  the  property,  a  delivery  of  the  notice  to  the  wife  or  servant  at  the 
dwelling-house  of  the  latter,  is  a  sufficient  service.  (/)  But  the  party  to 
whom  it  is  delivered  should  be  expressly  told  that  it  is  a  notice  to  quit,  and 
should  be  requested,  either  orally,  or  by  means  of  a  written  or  printed  ad- 
dress or  direction,  to  deliver  it  to  the  tenant.(t«)  If  there  is  a  personal 
service  of  the  notice  upon  the  tenant  himself,  no  written  direction  or  address 
upon  the  notice  is  necessary,(;r)  and  if  the  notice  is  directed  to  the  tenant 
by  a  wrong  christiaan  name,  and  he  neglects  to  repudiate  or  send  back  the 
notice,  he  is  deemed  to  have  waived  the  misdirection,  and  is  bound  by  such 
notice,  (y)  If  the  servant  or  agent  of  the  lessee  is  in  possession  of  the 
demised  premises,  the  notice  must  be  addressed  to  the  principal ;  if  the 
notice  is  given  to  or  served  upon  the  agent  in  his  own  name,  it  is  insuf- 
ficient, (z) 

(q)J)Q€  d.  Strickland  t.  Spenee,  6  Kaft,  120.  ford  ▼.  Vuieiy,  1  Car.  &  M.  2SS. 

(r)  Doe  T.  Watkim,  7  Baat,  556.  (u)  Do€  d    Burou  r.  Luctu,  5  Eip.  15S. 

(s)  Doe  d.  Morris  r.  Williame,  6  B.  &  C.  41 .  Smith  y.  Ciwrk,  9  DowL  202. 
Roe  d.  Blair  t.  Street,  2  Ad.  &  B.  381.    Doe  d.  {x)  Doe   d,  Matthemton  t.    Wrij^Uman,  i 

Ld,  Bradford  t.  WatMne,  7  Bast,  553.  Bsp.  5. 

{t)  Jonei  d,  Griffitht  ▼.  Marsh,  4  T.  R.  464.  (y)  Doe  t.  Spiller,  6  Bip.  70. 

Doe  d.  Neville  t.  Dunbar,  1  M.  &  M.  11.    Al-  {z)  Doe  d.  CarlieU  t.  Woodman,  8  Baat,  2S8. 
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Waiver  of  a  notice  to  quit — If  the  tenant  remains  in  possession  after 
the  expiration  of  a  good  and  valid  notice  to  quit,  his  possession  then  be- 
comes an  adverse  tenancy  and  possession,  and  the  landlord  may  either 
bring  an  action  of  ejectment  against  him,  or  he  may,  if  the  lease  does  not 
exceed  seven  years  in  duration,  nor  the  rent  twenty  pounds  per  annum, 
proceed  under  the  act  of  1  &  2  Vict.,  c.  74,  s.  1,  before  justices  of  the  peace 
for  the  recovery  of  the  possession  of  the  demised  premises.  But  if  he  per- 
mits the  tenant  to  remain  in  possession,  and  demands  and  accepts  rent  in 
respect  of  the  tenant  s  occupation  of  the  property  subsequently  to  the  notice 
to  quit;  this  amounts  to. a  waiver  of  the  notice,  and  to  a  restoration  be- 
tween the  parties  of  the  relationship  of  lessor  and  lessee.(a)  The  same 
result  follows  if  the  lessor  distrains  for  rent,  which  he  claims  to  be  due  in 
respect  of  the  tenant's  occupation  subsequently  to  the  expiration  of  the 
notice,  (i)  But  if  a  banker  or  agent  of  the  lessor,  without  any  special 
authority  from  the  latter,  receives  rent  from  the  tenant,  the  act  of  such 
unauthorized  agent  does  not,  of  course,  amount  to  a  waiver  of  the  notice. (cr) 
The  money,  moreover,  must  be  paid  and  accepted  as  rent,  and  not  by  way 
of  satisfaction  of  the  lessor's  claim  for  double  rent  or  double  value,  under 
the  statutes,  for  holding  OYer.(d)  But  the  giving  of  a  second  notice  to  quit 
before  or  after  the  expiration  of  the  first  notice  does  not  amount  to  a 
waiver  of  the  latter.(^)  Nor  does  a  collateral  promise  by  the  lessor  not  to 
act  upon  the  notice  under  certain  circumstances,  or  in  the  case  of  the  hap- 
pening of  a  certain  event,  amount  to  a  waiver  of  the  notice.  {/)  Tn  some 
cases  the  conduct  of  a  tenant  in  retaining  possession  and  receiving  the 
produce  and  profits  of  the  demised  premises  after  the  expiration  of  a  notice 
to  quit  given  by  him  amounts  to  a  waiver  of  such  notice.  (^) 

Double  yearly  value  for  holding  over, — Any  tenant  wilfully  holding 
over  and  retaining  possession  of  the  demised  premises  after  the  determina- 
tion of  his  term,  and  after  possession  has  been  demanded  and  notice  in 
writing  has  been  given  him  by  the  lessor,  is  liable  (4  Geo.  2,  c.  28,  s.  1) 
to  pay  to  the  person  kept  out  of  possession  double  the  yearly  value  of  the 
lands,  &c.,  detained.(/#)  An  action  of  debt  lies  for  the  recovery  of  this 
penalty,  and  may  be  brought  by  the  landlord  after  he  has  recovered  pos- 
session of  the  land  by  an  action  of  ejectment. (t)     But  it  has  been  held 

(a)  Qoodrighi  d.  Charier  v.  Cordvtnt,  6  T.  237.     Meuengerv.ArnutrongA^-^  ^^*  ^o< 

R.  219.     Doe  d.  Cheny  v.  Battefi,  Cowp.  248.  d,  Digby  v.  Steel,  8  Campb.  118. 

(6)  Zov^  d,  Wardr,  WUHngale,  1   H.  Bl.  if)  WKUeacre  t.  Symonds,  10  Ba«t,  18. 

811.  (y '  Jofue  ▼.  Skean,  4  Ad  &  B.  832. 

(«)  Dot  d,AsKx,  CaheH,  2  Campb.  887.  (A)  As  to  th«  computetion  of  the  yearly  value, 

\d)  Cowp.  246,  247.  Rohiufon  ▼.  Leirojfd,  7  M  &  W.  48. 

(e)  Dot  d.   WUliams,  v.  //it»i/>A/<y«,  2  Ka»t,  (»;  4!bi«/*Ay  v.  XtvU<f,  9  East,  810. 
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that  the  act  applies  only  to  the  case  of  a  wilfol  and  continnons  holding 
over  by  the  tenant  after  notice  to  qait,  and  not  to  a  holding  over  under  a 
bond  Jide  claim  of  title  or  rights  though  erroneous. (Ar) 

A  weekly  or  quarterly  tenant  does  not  come  within  the  operation  of  the 
statu  te.(/) 

Demand  of  possession  and  notice, — In  the  case  of  a  tenancy  from  year 
to  year,  the  ordinary  notice  to  quit  at  the  end  of  the  current  year  of  hiring 
is  a  sufficient  demand  of  possession  to  entitle  the  lessor  to  double  yearly 
value,  (m)  If  the  tenant  holds  under  a  lease  for  a  term  of  years  certain,  a 
notice  to  quit  at  the  expiration  of  such  term  is  likewise  a  sufficient  demand 
of  possession,  and  such  notice  may  be  given  previous  to  the  expiration  of 
the  term,  or  at  any  time  afterwards,  so  long  as  the  tenant  continues  to  hold 
as  a  tenant  at  will.(/i)  If  the  landlord  has  done  any  act  amounting  to  a 
waiver  of  his  notice  to  quit,(o)  he  cannot,  of  course,  make  such  notice  the 
foundation  of  an  action  for  double  value. 

Double  RENT /or.  holding  over. — If  any  tenant  gives  notice  to  the  lessor 
of  his  intention  to  quit  at  a  particular  time,  (11  Geo.  2,  c.  19,  s.  18,)  and 
does  not  deliver  up  possession  of  the  premises  at  the  time  mentioned,  such 
tenant,  his  executors,  &c.,  is  from  thenceforth  to  pay  to  the  landlord  or 
lessor  double  the  rent  which  he  would  otherwise  have  paid,  to  be  levied, 
sued  for  and  recovered,  at  the  same  times  and  in  the  same  manner  as  the 
single  rent.  The  tenant's  notice  to  quit  need  not  be  in  writing,  in  order 
to  support  the  lessors  claim  to  double  rent,(/))  nor  need  the  lease  which 
the  tenant  has  determined  by  his  notice  to  quit,  be  a  lease  in  writ* 
^^8  (?)  Bu^  ^^  notice  must  be  a  good  notice  to  quit  at  some  fixed  time, 
and  at  a  period  when  the  tenant  is  able  by  notice  to  put  an  end  to  the 
tenancy.  If  the  tenant  merely  gives  notice  that  he  will  quit  "  as  soon  as 
he  can  possibly  get  another  situation," (^)  or  gives  a  notice  to  quit  in  the 
middle  instead  of  at  the  termination  of  the  current  term  of  hiring,  or  a 
notice  of  too  short  a  duration,  and  which  does  not  consequently  bind  the 
lessor,  the  lease  is  not  determined,  and  there  cannot,  consequently,  be  any 
holding  over  by  the  tenant.  («)  The  liability  for  double  rent  is  not  con- 
fined, like  the  liability  to  double  value,  to  tenants  for  term  of  life  or  terms 


(k)  5  Eap.  216.    Him  t.  Horn,  6  H.  &  W.  v.  Stoku,  8  Eut,  858.  MessenMr  ▼.  ArmtiroM» 

896.  IT.  B.68. 

(/)  Lloyd  Y.  Roih€€,  2  Campb.  454.     TTiAhV  lo)  Ryaily.  Rick,  10  But,  47. 

ion  T.  Hall,  8  Bing.  ir.  o.  530 ;  4  Sc.  801,  a.  c.  (p)  Ttmmim  t.  JRowHnson,  8  Bur.  1608. 

(m)  WHtimon  v.  Colley,  5  Bur.  2698.  Hint  ^)  lb.  3  Burr.  1603. 

V.  Horn,  6  M.  &  W.  898.     Poole  v.  Warrtn,  8  (r)  Farranety,  JSlkington,  2  OWmpb.  593. 

Ad.  &  E.  582.    Lale  v.  Smith,  4  B.  &  P.  179.  (t)  JohntUnte  ▼.  Huddlutone,  4  B.  &  C.  922: 

(»)  Cutting  V.  Derbjf,  2  W.  Bl.  1075.     CoW  7  D.  &  R.  411,  i.  c 
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of  years :  but  any  weekly  or  quarterly  tenant  wilfully  holding  over  after 
having  given  the  lessor  notice  to  quit,  would  seem  to  be  as  much  liable  to 
double  rent  as  a  tenant  for  life,  or  for  a  term  of  years,  (t)  A  tenant  who 
holds  over  for  one  year  after  notice  to  quit,  paying  double  rent,  may  quit 
at  the  end  of  such  year  without  fresh  notice. (i/) 


Of   the  tenant's  right  to  emblements  and  away-going    crops,    and  to 

allowances  for  tillage,  manure ,  dc. 

All  tenants  who  held  by  an  uncertain  tenure,  and  whose  interest  might 
at  any  time  be  determined  by  the  will  of  the  lord,  were  by  the  common 
law  entitled  to  emblements,  and  the  crops  and  annual  produce  of  the  soil 
which  had  been  sown  or  planted  by  them,  and  which  had  not  come  to 
maturity  at  the  period  of  the  determination  of  their  interest,  {x) 

In  all  farming  leases,  the  custom  of  the  country,  with  respect  to  the 
mode  of  cultivation  and  the  rights  of  the  tenant  to  the  away- going  crop, 
is  impliedly  annexed  to  the  terms  of  the  lease,  unless  the  custom  is  ex- 
cluded by  express  provisions  and  stipulations,  (y)  and  by  the  general 
custom  now  prevailing  in  most  parts  of  the  country,  the  lessee,  whether 
for  a  term  of  years  or  at  will,  is  entitled,  at  the  expiration  of  his  tenancy, 
to  the  com,  plants,  roots,  and  crops  sown  or  planted  by  him  in  the  last 
year  of  his  term,  and  which  had  not  at  the  period  of  .his  quitting  the  land 
come  to  maturity,  (z)  The  general  rule  in  the  case  of  farm  leases  is  that 
the  tenant  is  bound  to  leave  the  land,  when  he  quits,  in  the  same  state  as 
he  found  it  on  taking  possession.  If  he  has  taken  the  '&rm  under  a 
custom  by  which  the  outgoing  tenant  is  bound  to  leave  a  certain  quantity 
of  clover  and  grass  seeds,  or  fallows,  or  a  certain  number  of  acres  of 
growing  wheat,  or  turnips,  or  other  produce,  or  a  certain  quantity  of  hay 
and  straw,  or  manure,  on  the  demised  premises,  he  must  in  his  turn,  when 
he  quits  the  land,  leave  it  in  the  same  state  and  condition  and  with  the 
same  privileges  and  advantages  for  the  benefit  of  his  successor  that  he 
himself  enjoyed  when  he  entered  upon  it.  By  the  custom  of  some  coun- 
ties, the  outgoing  tenant  takes  two-thirds  of  particular  crops,  leaving  one- 
third  to  the  incoming  tenant,  (a)     In  some  districts,  all  the  hay  and 


(0  Bnt  see  Sullivan  t.  Bitkop,  2  C.  &  P.  859.  (t)   Wigglttworih  ▼.  Daliton,  I  Doug.  201 ; 

(u)  Booth  T.  Marfarlane,  1  B.  &  Ad.  904.  1  Smith's  Leading  Obms,  299. 

(x)  Litt.  M.  68, 69.  («)   Holding  v.  PigoU,  5    M.    &   P.  427. 

(y)  Ante,  1 61, 152.     Clarke  v.  Rogttone,  14  OriffiiAt  r.  Tombs,  7  C.  &  P.  810. 
Law  J.,  H.  8. 143. 
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straw  must  be  left  to  be  consumed  on  the  fann ;  whilst  in  others,  the 
tenant  is  entitled  to  take  it  away  with  him. 

Sometimes  the  landlord  or  the  incoming  tenant  has  a  right,  and  in 
some  instances  he  is  bound  by  custom,  to  take  the  away-going  crops,  and 
also  the  straw  and  hay,  and  sometimes  the  manure,  from  the  outgoing 
tenant  at  a  valuation.  And  when  such  a  custom  exists,  the  tenant  has  a 
right,  after  the  expiration  of  his  lease,  and  after  he  has  quitted  the  pre- 
mises, to  enter  upon  the  land  as  occasion  may  require  to  improve  and 
tend,the  crop,  (b)  If  the  landlord  or  the  incoming  tenant  does  not  take 
the  crop  at  a  valuation,  the  tenant  has  impliedly  accorded  to  him  by 
general  custom  and  usage  all  such  rights  and  privileges  as  are  necessary 
to  enable  him  to  gather  it  in,  and  secure  it,  and  sell  or  turn  it  to  profit 
and  advantage  when  arrived  at  maturity,  such  as  free  ingress  and  egress 
into  and  from  the  demised  premises,  (c)  the  temporary  use  of  the  bams 
to  thrash  it  out,  and  yard  room  for  the  straw.  And  he  has  a  right,  more- 
over, to  the  possession  of  the  field  for  a  reasonable  time  for  the  carrying 
away  as  well  as  the  cutting  of  his  com.  (d) 

If  no  custom  exists  giving  the  tenant  a  right  to  the  away-going  crop, 
the  landlord  is,  as  we  have  before  seen,  entitled  thereto.  The  tenant, 
therefore,  mast  in  all  cases  make  out  and  establish  this  custom,  {e)  When 
no  such  custom  exists,  the  natural  consequence  is  that  the  tenant  does 
not  till  or  sow  the  ground  at  the  close  of  his  term  of  hiring,  and  a  custom 
therefore  appears  to  prevail  in  all  places  where  the  outgoing  tenant  is  not 
entitled  to  the  away-going  crop,  for  the  incoming  tenant  or  the  landlord 
to  enter  to  manure  and  till  the  land,  and  plant  the  spring  com,  and 
prepare  for  the  harvest  prior  to  the  termination  of  the  lease  and  the 
coramencement  of  his  own  term  and  interest.  {/) 

Lastly,  it  may  be  observed,  that  whatever  custom  regulates  the  tenant  s 
rights  on  entering,  the  same  custom  regulates  his  rights  on  leaving,  and 
the  custom,  whatever  it  is,  may  be  given  in  evidence,  as  we  have  before 
seen,  (ante,  152,  164,)  although  there  is  a  lease  under  seal,  or  a  written 
contract  of  demise  between  the  parties,  and  will  regulate  and  control  their 
respective  rights  and  liabilities  so  long  as  there  is  no  express  stipulation 
in  the  lease  or  written  demise  excluding  the  custom. 

All   customary   allowances   also   as  between   incoming  and   outgoing 


(h)  :^rickland  r.  Maxweil,  2  Cr.  &  M.  5S9.         16  East,  118. 


Boratton  r.  Green,  16  East,  81.     Strick-  (e)  CcUdecoU  y.  Smytkue,  7  C.  &  P.  808. 

land  ▼.  Maxweli,  2  Cr.  &  M.  539.  (/)   Keniud^  &  Oranfftr  on  Tenancy  and 

{d}  Beavan  v.  Defahay,  1  H.  BI.  5.    Ortfitht  County  Customs, 
y.  PtUetton,  13  M.  &  W.'358.  Beafy  v.  Gibbon*, 
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tenants,  or  between  the  outgoing  tenant  and  the  landlord,  are  impliedly 
annexed  to  the  express  terms  of  the  lease,  such  as  allowances  for  manur- 
ing, tilling,  fallowing,  and  sowing  the  land ;  for  seeds,  and  labour,  foldage, 
and  manure,  (y) 

The  tenants  rights  to  growing  crops  and  produce  are  in  all  cases 
strictly  confined  to  annual  crops  or  the  first  year's  produce  of  seeds  and 
roots  sown  or  planted  by  him  during  the  last  year  of  his  tenancy,  and 
does  not  extend  to  trees,  shrubs,  and  plants  of  a  perennial  character,  (ex- 
cepting the  fruit-trees,  plants,  and  shrubs  of  seedsmen  and  nursery 
gardeners,)  an  exception  introduced  for  the  benefit  of  trade.  (A)  Thus  a 
border  of  box,  planted  by  a  tenant  in  a  garden  demised  to  him,  cannot 
be  taken  up  and  removed  at  the  expiration  of  his  term,  (i)  nor  a  straw- 
berry bed,  {k)  nor  hedges,  nor  fruit  trees.  (/) 

0/  the  tenant's  right  to  remove  superstructures  and  fixtures  erected 
by  him  upon  the  demised  premises. — ^Buildings  and  constructions  of  a 
permanent  character,  erected  upon  the  demised  premises  by  the  tenant 
and  attached  to  the  freehold,  are  irremovable  by  him,  unless  they  have 
been  erected  for  trading  purposes.  Quicquid  solo  plahtatur  solo  cedit.{m) 
Such  are  pillars  of  brick  and  mortar,  built  on  the  floor  of  a  dairy  by  the 
tenant  to  sustain  pans ;  (n)  also  bams  and  beast-houses,  waggon-houses, 
fuel-houses,  pigeon -houses,  carpenter's  shops  for  mending  waggons  and 
carts,  and  agricultural  implements  employed  and  used  upon  the  farm, 
and  let  into  the  ground,  and  not  merely  placed  on  the  surface  thereof  or 
on  a  brick  or  stone  floor ;  {o)  also  a  conservatory,  hot-house,  or  green- 
house, erected  on  a  brick  or  stone  foundation,  and  attached  thereto  by 
permanent  fastenings,  (p) 

If  the  tenant  raises  and  constructs  foundations  of  a  permanent  cha- 
racter for  the  reception  of  a  superstructure  of  wood,  such  as  a  windmill,  a 
pump,  a  Dutch  bam  or  granary,  a  pigeon  or  fowl -house,  or  a  conserva- 
tory, and  the  superstracture  merely  rests  on  this  foundation  or  is  attached 
thereto  by  screws  or  moveable  pins  or  bolts,  so  as  to  be  removable  at 
pleasure  without  material  or  permanent  injury  to  the  freehold,  the  foun- 
dation belongs  to  the  landlord  as  part  and  parcel  of  the  land>  and  the 


(g)  Dolby  y.  Hirtt,  8  Moore,  536.    JIutton  (m)  Maekintoth  v.  Trotter,  8  M.  &  W.  186. 

T.  Warreth,  1  M.  &  W.  477 ;  ante,  ]  51—158.  \%)  Leach  t.  Thomas^  7  C.  &  P.  827. 

(A)  Lord  KenyoB,  C.  J.,  2  East,  90;  Heath,  {o)  Blwt  t.  Mawe,  8  East,  88;  1  Smithes 

J.,  4  Taunt  816.     Wardell  v.  Uther,  8  Sc.  N.  Leading  Caaes,  99—121.     Wood  v.  Hewett,  10 

R.  508.  Jur.  890. 

(»)  Bmpson  r,  Sodenn  4  B.  &  Ad.  655.  (p)  Buckland  v.  BulUrfUld,  4  Moore,  440 ; 

(it)   WethereU  t.  HowUt,  I  Oampb.  227.  2  B.  &  B.  54,  b.  c. 

(I)   Wyndham  ▼.  Way,  4  Taunt.  316. 
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moveable  Btructure  placed  on  ench  foundation  by  the  tenant  continnes 
the  property  of  the  latter,  and  may  be  carried  away  by  him  at  the  expira- 
tion of  his  lease,  (y) 

Trade  fixtures. — Sheds,  buildings,  and  erections,  constrncted  by  the 
tenant  upon  the  demised  premises  for  the  purpose  of  carrying  on  trade, 
such  as  engine-houses  of  wood  and  brick,  with  chimneys  and  roofs  erected 
to  protect  machinery  used  by  the  tenant  in  his  trade,  may  be  severed  nDd 
removed ;  and  so  also  may  the  vamish-houses  and  sheds  of  the  varnish 
manufacturer,  and  the  hot^houses  and  green-houses,  &c.  of  the  gardener 
and  nurseryman.  Amongst  the  various  trade  fixtures  now  held  to  be 
removable  by  the  tenant,  are  soap-boilers,  Aimaces,  fat  vats,  coppers, 
dying  and  brewing  vessels,  cider  mills,  baking  ovens,  steam-engines,  and 
salt  pans,  (r) 

Ornamental  fixtures. — ^The  tenant  is  also  entitled  to  sever  and  carry 
away  with  him  at  the  expiration  of  his  term  all  ornamental  fixtures,  such 
as  chimney-glasses,  pier-glasses,  ornamental  chimney-pieces  and  stoves, 
tapestry  and  hangings  nailed  to  the  walls  in  lieu  of  ornamental  paper  or 
panels,  («)  and  ornamental  cornices  capable  of  being  detached  without 
substantial  injury  to  the  freehold,  {t)  The  things  removable  are  often 
determined  and  regulated  by  local  custom  and  usage.  In  some  counties, 
bams  and  granaries  erected  on  stone  pillars,  or  on  pattens  or  blocks  of 
timber,  are  always  considered  to  be  the  goods  and  chattels  of  the  tenant 
who  has  erected  them,  and  are  by  custom  and  usage  removable  by  him  at 
the  expiration  of  his  lease,  {u)  If  the  tenant  has  entered  into  an  express 
covenant  to  yield  up  at  the  expiration  of  his  term  '*  all  erections  and 
buildings  that  may  be  erected,"  or  **  all  improvements  that  may  be  made" 
upon  the  demised  premises,  he  cannot  afterwards  remove  trade  erections 
or  buildings,  or  trade  or  ornamental  fixtures,  {x)  And  whenever  he  has 
a  right  of  removal,  he  must  exercise  such  right  prior  to  the  determination 
of  his  tenancy ;  he  cannot  after  he  has  once  quitted  the  demised  premises, 
re-enter  for  the  purpose  of  severing  and  removing  fixtures.     "  After  the 


(q)  Orymes  y.  Bowerm,  4  M.  &  P.  143  ;  6 
Bing.  487,  b.  c.  Rex  t.  OtUy,  1  B.  &  Ad.  161. 
Wantborouffh  t.  MaUm,  4  Ad.  &  E.  884. 
Davis  y.  Jones,  2  B.  &  Aid.  165.  Hex  y. 
L<mdoniJu)rpe,  6  T.  B.  877. 

(r)  42  Ed.  8,  foL  6,  pi.  19 ;  20  Hen.  7,  foL  18, 
pi.  24.  Poole's  caae,  1  Salk.  868.  Lawton  y. 
Lavton,  8  Atk.  18.  Penton  y.  liobart,  2  Bast, 
90.  Amos  and  Fenard  on  Fixtures.  Grady  on 
Fixtures. 

(«)  Bed  ▼.  Reibow,  1  F.  Wms.  94     Leach  v. 


Thomas,  7  C.  &  P.  827. 

(0  Avety  y.  Cheslyn,  8  Ad.  &  B.  75. 

(u)  11  Yin.  Abr.  164,  JSxecuion  U.  pi.  74. 
CuUing  y.  Ti^fhel,  BnU.  N.  P.  84. 

(x)  NayUyry.  CoUinye,!  Taunt  19.  Thresher 
y.  E,  L.  Waterworks  Company,  2  B.  &  C.  608 ; 
4  D.  &B.  62,  S.C.  Martyr  Y.BrtuUey,  2  Ti.k 
Sc.  25;  9  Bing.  24,  8.c«  Adminitlrairix  of 
Penry  y.  Brown,  2.  Stark.  408*  WeH  y.  BkJte- 
way,  8  Sc.  N.  B.  2ia 
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term  they  become   a  gift  in  law  to  him  in  reversion,  and  are  not  re- 
movable." (y) 

General  duties^  obligations,  and  liabilities  0/^^  lessor  and  lessee. 

Liability  of  the  lessor. — ^From  every  contract  of  hiring  and  letting 
there  results  by  implication  of  law,  as  we  have  already  seen,  a  covenant  or 
promise  on  the  part  of  the  lessor  to  put  the  lessee  into  possession  of  the 
subject  matter  of  the  demise,  and  clothe  him  with  a  lawful  title  to  hold 
and  enjoy  it  during  the  continuance  of  the  term  for  which  it  is  granted  to 
be  enjoyed,  {z)  The  usual  express  covenant  by  the  lessor,  that  the  lessee 
shall  peaceably  and  quietly  possess  and  enjoy  the  demised  premises  without 
any  let,  suit,  trouble,  or  disturbance  by  the  lessor,  his  heirs,  &c.,  or  any 
person  claiming  under  him  or  them,  is  not  broken  by  an  entry  on  the 
tenant  by  the  land-tax  collector,  to  distrain  for  arrears  of  land-tax  due 
from  the  lessor,  (a) 

Liability  of  the  lessee  — Non-acceptance  of  possession  and  non- 
payment ofB.ENT. — ^A  contract  for  the  letting  and  hiring  of  realty,  being 
a  contract  for  an  interest  in  land,  comes,  as  we  have  already  seen,  within 
the  fourth  section  of  the  Statute  of  Frauds,  which  enacts  that  no  action 
shall  be  brought  upon  any  contract  for  an  interest  in  laud,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some  memoran- 
dum or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  lawfully  autho- 
rized. (Ante,  91.)  A  lessee,  therefore,  who  has  contracted  orally  for  the 
hire  of  realty,  and  who  neglects  or  refuses  to  accept  possession  of  the 
demised  premises,  cannot  be  sued  upon  such  oral  agreement  for  damages 
for  not  taking  possession,  nor  upon  any  oral  promise  to  pay  rent ;  neither 
can  he  be  sued  for  use  and  occupation,  {b)  If,  however,  the  lease  has 
been  created  by  simple  contract  in  writing  for  a  term  not  exceeding  three 
years,  and  has  been  made  subsequently  to  the  first  of  October,  1845,  and 
a  fixed  rent  has  been  reserved,  or  the  lessee  has  agreed  to  pay  a  certain 
specified  rent,  he  may  then  be  sued  upon  such  written  contract,  either  for 
not  taking  possession  of  the  demised  premises,  or  for  non-payment  of  the 
rent ;  and  although  the  lease  (by  reason  of  its  not  having  been  made  by 
deed)  may  be  void  as  to  the  duration  of  the  term,  yet  if  the  intended 

(«)  Per  Holt,  C.  J.,  1  Salk.  868.    GKbbt,  Sc  69. 
C.  J.,  7  Taunt.  191 ;  1  Atk.  477;  Amb.  118.  (a)  StaiUey  t.  Hayes,  8  Ad.  &  B.  N.  8.  105. 

(«)  Ante,  207,  208,  209,  851.    MetMent  t.  (6)  /nman  ▼.  Sianp,  1  Stark.  12.    Edfft  r. 

lUynoldt,  10  Jur.  550.    Jam  t.  SUykenton,  7  Strafford,  1  Cr.  &  J.  398. 
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lessee  enters  into  possession,  and  has  the  use  and  enjoyment  of  the  land, 
he  is  responsihle  for  the  payment  of  the  same  amount  of  rent  as  that 
reserved  hy  the  lease.  The  contract,  though  void  as  a  present  demise  for 
the  term  specified,  would  be  good  as  an  agreement  for  a  lease,  and  the 
tenant  would  be  deemed,  in  contemplation  of  law,  to  hold  upon  such  of  the 
terms  and  stipulations  as  might  be  applicable  to  a  yearly  tenancy. (<?) 

Express  and  implied  covenants  and  promises  to  pay  rent. — We  have 
already  seen,  that  in  the  case  of  leases  under  seal,  the  law  implies  from 
the  words  yielding  and  paying,  or  any  equivalent  words  amounting  to  a 
reservation  of  rent,  a  covenant  on  the  part  of  the  lessee  to  pay  the  rent  so 
reserved  ;  and  in  the  case  of  parol  leases,  a  promise  to  the  like  effect.((/) 

The  liability  of  a  lessee  upon  all  express  and  implied  covenants  and 
agreements  for  the  payment  of  rent,  is  dependent  upon  his  being  put  into 
possession,  or  being  tendered  and  offered,  and  afforded  the  power  and 
opportunity  of  taking  possession  of  the  demised  premises  **  {e)  "  A  man 
who  enters  into  an  agreement  to  let  premises  to  another,  binds  himself  to 
give  possession,  and  not  to  give  to  the  party  to  whom  he  demises  a  mere 
right  to  take  possession  from  a  wrongdoer  by  an  action  of  ejectment/'  (/) 
"  If  you  cannot  give  full  possession  of  the  thing  demised,  you  cannot  sue 
in  covenant  for  the  rent."  (g)  The  quiet  enjoyment  also  by  the  lessee  as 
against  the  lessor,  and  all  that  come  in  under  him  by  title,  and  against 
others  claiming  by  title  paramount  during  the  time  in  respect  of  which  the 
rent  is  claimed  to  have  accrued  due,  is  a  condition  precedent  to  the 
tenant's  liability  for  the  payment  of  such  rent,  (h)  But  the  tenant  is  not 
released  from  liability  by  reason  of  an  eviction  by  a  mere  wrongdoer  and 
trespasser,  who  has  no  title  at  all  to  the  possession  of  the  demised  pre- 
mises.(i) 

Thus  where  an  action  of  debt  was  brought  for  three  years'  arrears  of 
rent  reserved  upon  a  lease  of  a  farm,  and   the  defendant  pleaded  that 


(c)  Doe  T.  BtU,  5  T.  &.  472.  Rickmrdton  ▼. 
Oiffard,  1  Ad.  &  B.  52 ;  8  N.  &  M.  825.  Doe 
▼.  Amey,  12  Ad.  &  K.  479.  Pittor  t.  Cae«r,  9 
M.  &  W.  815 ;  Bayley,  J.,  10  East,  854.  Cooek 
T.  Ooodman,  2  Ad.  &  E.  H. B.  580;  2  Q.  &  D. 
164,  s.  c.  Fishmongeri  Co.  ▼.  Roberiton,  6  Sc. 
N.  B.  56.  Chanter  v.  Dewhurst,  12  M.  &  W. 
828. 

(d)  Ante,  207,  209;  Bac  Abr.  LeaMs,  633. 
Covenant,  (B.)842. 

(«)  JBavkee  v.  Orton,  5  Ad.  &  B.  867 ;  N.  & 
M.  844,  8.  c*  The  lessee  may  be  clothed  with  the 
possession  without  a  single  hour's  occupation. 
Btid  V.  ffiffgineon,  2  Ad.  &  B.  704  ;  4  N.  &  M. 
512. 

(/)  Tenetur  locator  ubligatus  rem  locatam  ad 


nsnm  dan  Bract.  lib.  2,  c.  28,  foL  62.  Best, 
C.  J.,  Coe  T.  Clay,  8  M.  &  P.  59 ;  5  Bing.  469, 
s.  c    Neale  t.  Madbemie,  1  M.  &  W.  747. 

(ff)  Bolfe,  B.,  ffolgaU  ▼.  Kay,  I  G.  &,  Kirw. 
841. 

{h)  So  by  the  French  law,  c'est  nn  suite  de 
Tobligation  que  b  locateor  contract  eiiven  le  con- 
dncteur  par  le  contrat  de  louage  praastare  ei  find 
licere,  qu'il  ne  puisse  apporter  aacone  troable  a 
la  jonissance  du  conducteur  pendant  tout  le  temps 
que  le  bail  doit  durer.    Pothier,  Looafre,  No.  2^6. 

(0  Orangery.  CoUine,  6  M.  &  W.  458.  DtoM 
T.  Di  Nuovo,  8  Sc.  N.  R.  487.  Eriction  by  a 
railway  company  under  its  act  of  poriiament 
Wainwrighi  v.  Ramtden,  5  M.  &  W.  602. 
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Prince  Rupert,  an  alien  and  enemy  of  the  king,  invaded  the  realm  with  an 
army,  and  with  divers  armed  men  did  enter  upon  the  demised  premises, 
and  did  drive  away  the  defendant's  cattle,  and  expel  him  from  the  land 
demised  to  him  by  the  plaintiff,  and  keep  him  out,  so  that  he  could  not 
enjoy  the  lands  during  the  term,  "  it  was  resolved  that  the  matter  of  the 
plea  was  insu£Eicient.  And  this  difference  was  taken,  that  where  the  law 
creates  a  duty  or  charge,  and  the  party  is  disabled  to  perform  it  without 
any  default  in  him,  and  hath  no  remedy  over  there,  the  law  will  excuse 
him ;  but  when  the  party  by  his  own  contract  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good,  notwithstanding  any  accident 
by  inevitable  necessity,  because  he  might  have  provided  against  it  by  his 
contract.  Another  reason  was  added,  that  as  the  lessee  is  to  have  the 
advantage  of  casual  profits,  he  must  run  the  hazard  of  casual  losses,  and 
not  lay  the  whole  burthen  of  them  upon  his  lessor.(A) 

So  where  the  parliament,  during  the  civil  wars,  took  possession  of  a 
house  which  had  been  demised  to  a  lessee  for  a  term  of  years,  and  turned 
it  into  a  hospital  for  sick  and  maimed  soldiers,  and  so  prevented  the  lessee 
from  having  any  beneficial  occupation  thereof  for  several  years ;  notwith- 
standing which,  the  lessor  brought  an  action  of  debt  ior  the  rent ;  no 
question  appears  to  have  been  made,  but  that  the  lessee  was  bound  at 
common  law  to  make  good  the  rent ;  and  the  lessee  consequently  brought 
his  bill  in  equity  for  relief,  on  the  ground  that  he  had  no  remedy  over 
against  the  wrongdoers,  because  it  was  an  act  of  force  in  the  parliament, 
which  had  been  pardoned  by  the  act  of  oblivion ;  but  it  does  not  appear 
that  he  got  relief  even  in  equity. (/) 

Having  put  the  lessee,  therefore,  into  possession  of  the  demised  pre- 
mises, or  placed  them  at  his  disposal,  and  clothed  him  with  the  legal  title 
to  the  possession  and  occupation  thereof  for  the  term  granted  by  the  lease, 
the  lessor  has  done  all  that  it  is  necessary  for  him  to  do  to  entitle  himself 
to  the  rent  at  the  time  that  it  is  made  due  and  payable ;  he  does  not,  in 
cases  of  demises  of  realty,  warrant  that  the  premises  are,  at  the  time  of 
the  demise,  or  that  they  shall  continue  to  be  during  the  term,  in  any 
particular  state  or  condition,  or  fit  for  any  particular  purpose ;  and  the 
lessee  therefore  is  bound  to  pay  his  rent^  although  the  subject  matter 
of  the  demise  is  not  fit  for  the  purpose  for  which  he  required  it,  and 
although  he  may  have  had  no  beneficial  use  or  enjoyment  thereof,  (m)    If, 

{i)  Parading  t.  Jan€,  Aleyn.  27 ;  Sty.  47 ;  C.  J.,  8  M.  &  S.  270,  271.    BarrtU  t.  IhMon, 

1  Bo  989 ;  a  case,  obscxres  Lord  Alyanlej,  C.  J.,  i  Campb.  838. 

founded  on  mach  good  •ense,  8  B.  ft  f .  800.  it)  ffarri$OK  t.  Lard  Norih,  1  Ch.  Ga.  84. 

Kenyon,  C.  J.,  BliglU  t.  Page,  ib.,  296,  297.  (m)  Surplict  w.Famiworlk,  7  H.&  Gr.577; 

Lawrence,  J.,  8  T.  B.  267.    Lord  BUenborough,  8  Sc  N.  B.  807. 
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indeed,  the  lessor  has  been  guilty  of  any  fraudulent  concealment  of  defects 
which  ought  in  good  faith  to  have  been  disclosed,  or  has  resorted  to  aoy 
misrepresentation  calculated  to  mislead  the  lessee  in  some  important  parti- 
cular as  to  the  state  and  condition  of  the  demised  premises,  the  contract 
would  be  Toid,  and  the  lessee  would  be  discharged  from  the  rent;  bat  in 
the  absence  of  all  fraud  and  deceit,  he  is  bound  by  his  express  coyenant  or 
contract,  and  must  pay  his  rent,  although  he  has  not  had  that  beneficial 
use  and  enjoyment  of  the  demised  premises  which  was  anticipated. 

Thus  where  the  defendant  took  the  eatage  of  a  meadow  from  the  plain- 
tiff for  the  term  of  six  months,  at  a  rent  of  £40,  and  turned  fifteen  head  oi 
cattle  into  the  meadow,  eight  of  whom  died  from  the  poisonous  effects  of 
a  quantity  of  refuse  paint  which  had  been  placed  on  a  manure  heap,  and 
had  inadvertently  been  spread  over  the  grass  prior  to  the  defendant's  occu- 
pation, and  had  afterwards  been  eaten  by  the  cattle ;  and  the  defendant 
then  took  his  stock  off  the  land,  and  tendered  back  the  possession  of  the 
meadow  to  the  plaintiff,  which  she  refused  to  receive ;  it  was  held  that  the 
defendant  was  liable  for  the  rent  at  the  time  it  became  due,  although  the 
eddish  at  the  time  of  the  demise  was  wholly  unfit  for  the  purpose  for  which 
it  was  taken,  and  the  defendant  had  not  had  any  beneficial  use  or  enjoy- 
ment of  it.  The  Court  of  Exchequer  was  of  opinion  in  this  case,  that  all 
that  the  plaintiff  had  undertaken  to  do  was  to  put  the  defendant  in  posses- 
sion of  the  land  and  herbage,  and  that  there  was  no  implied  warranty  or 
undertaking  on  her  part  that  the  produce  of  the  soil  was  fit  for  the  feeding 
of  cattle,  or  for  any  other  specific  purpose. (i»)  So  where  an  action  was 
brought  for  the  nonpayment  of  the  rent  of  a  house,  and  the  defendant 
pleaded  that  the  house  was  demised  to  him  for  the  purpose  of  his  inhabiting 
the  same,  and  that  at  the  time  of  the  demise,  and  of  his  taking  possession, 
and  from  thence  until  he  quitted,  the  house  was  unfit  for  habitation,  and 
he  could  not  dwell  therein,  or  have  any  beneficial  use  or  occupation 
thereof,  by  reason  of  its  being  greatly  infested  and  overrun  with  bugs, 
without  any  default  on  his  part ;  and  that  before  the  rent  became  due,  and 
as  soon  as  he  discovered  the  condition  of  the  tenement,  be  quitted  it,  and 
gave  notice  to  the  plaintiff,  and  tendered  him  the  possession  thereof;  and 
it  was  held  that  the  plea  was  no  answer  to  the  action,  inasmuch  as  the 
law,  in  cases  of  demises  of  unfurnished  houses,  implied  no  warranty  or 
engagement  on  the  part  of  the  lessor,  that  the  house  was  at  the  time  of 
the  demise,  or  should  be  at  the  commencement  of  the  term,  in  a  fit  and 
proper  state  and  condition  for  habitation ;  and  even  if  such  a  warranty  or 

{n)  SuUon  v.  Temple,  12  M.  &  W,  52. 
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engngement  oould  be  implied^  the  breach  of  it  would  not  give  the  tenant 
a  right  to  abandon  his  lease,  and  vacate  the  possession^  and  refuse  to  pay 
rent ;  but  that  his  remedy  would  be  by  a  cross  action  to  recover  compen" 
sation  for  the  damage  he  might  have  sustained  by  the  breach  of  such 
implied  contract.(o)  "  We  are  all  of  opinion,"  observes  Parke,  B.,  in  deli- 
vering the  judgment  of  the  Court  of  Exchequer,  '^  that  there  is  no  con- 
tract, still  less  a  condition,  implied  by  law  on  the  demise  of  real  property 
only,  that  it  is  fit  for  the  purpose  for  which  it  is  let.  The  principles  of  the 
common  law  do  not  warrant  such  a  position  ;  and  though  in  the  case  of  a 
dwelling-house  taken  for  habitation,  there  is  no  apparent  injustice  in 
inferring  a  contract  of  this  nature,  the  same  rule  must  apply  to  land  taken 
for  other  purposes — ^for  building  upon  or  for  cultivation — and  there  would 
be  no  limit  to  the  inconvenience  which  would  ensue.  It  is  much  better 
to  leave  the  parties  in  every  case  to  protect  their  interests  themselves  by 
proper  stipulations ;  and  if  they  really  mean  a  lease  to  be  void  by  reason 
of  any  unfitness  in  the  subject  for  the  purpose  intended,  they  should 
express  that  meaning."  (p) 

The  rent  reserved  on  a  demise  of  realty  issues  out  of  the  land,  and  is 
payable  in  respect  of  the  estate  or  interest  in  the  soil  granted  to  the  lessee, 
without  reference  to  the  particular  state  or  condition  of  the  demised  pre- 
mises, or  their  fitness  or  unfitness  for  cultivation  or  habitation.  The 
lessee's  liability  for  the  rent,  therefore,  continues  in  every  event,  and  in 
every  state  and  condition  of  the  demised  premises ;  and  although  houses 
and  buildings,  fences  and  superstructures,  erected  upon  the  soil,  and  crops 
growing  thereon,  be  destroyed  by  floods,  or  burned  by  lightning  or  acci- 
dental fire,  or  be  thrown  down  by  enemies,  yet  is  the  tenant  liable  to  pay 
the  rent  so  long  as  the  land  remains  to  him,  and  his  legal  title  to  the  occu- 
pation and  use  thereof  continues.  (^) 

If  the  landlord  is  bound  by  custom,  or  has  entered  into  an  express 
covenant,  to  repair  and  uphold  the  house  demised  to  him,  and  the  lessee 
covenants  to  pay  rent,  the  covenants  are  independent  covenants,  and  the 
repairing  and  upholding  of  the  house  by  the  lessor  is  not  a  condition  pre- 
cedent to  the  liability  of  the  lessee  upon  his  covenant.  Thus  where  an 
action  of  debt  was  brought  for  the  rent  of  a  house  demised  by  the  plaintifif 
to  the  defendant,  and  the  defendant  pleaded  that  by  the  custom  of  London 

(o)  27  Hen.  6,  (Trin.  Tenn,)  foL  10,  pi.  6.  (q)  CarUr  t.  CwmviiM,  cited  1  Ch.  C.  84. 

HO.  Teim,  14  Hen.  4,  feL  27,  pL  85 ;  Bro.  Abr.  Pindar  v.  Auulit,  cited  1  T.  B.  812.    Baifne 

(Dette)  pi.  18,  fi>I.  220.  ▼.  Waiter,  3  Dow.  283.    Leedi  v.  CAeeOam,  1 

(p^  HaH  T.  Windtor,  12  M.  &  W.  68—88.  Sim.  146.    Arden  r.  Pullen,  10  M.  &  W.  821. 

Surplice  ▼.  Famswofik,  8  Sc.  N.  B.  816 ;  7  M.  Marquis  qf  Bute  r.  Thompson,  13  H.  &  W. 

&  Gr.  584,  8.  c.  498,  494. 
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the  lessor  was  bonnd  to  repair  and  uphold  the  house  suflScieDtly  for  habi- 
tation during  the  term,  and  that  before  the  rent  accrued  due  the  house 
became  so  ruinous  by  reason  of  a  tempest,  that  the  defendant  could  not 
abide  therein,  or  derive  any  profit  therefrom ;  and  he  thereupon  requested 
the  landlord  to  amend  the  house,  and  he  would  not;  whereupon  the 
defendant,  before  the  rent  accrued  due,  quitted  the  house;  it  was  held 
that  the  defendant  might  have  his  action  of  covenant  against  the  lessor, 
and  so  recover  damages  for  the  non-repair  of  the  house ;  but  that  he  could 
not  avail  himself  of  the  lessor's  neglect  as  an  answer  to  the  demand  for 
rent,  (r )  So  where  the  lessor  was  bound  by  covenant  to  repair,  and 
would  not,  and  the  defendant  caused  the  house  to  be  repaired,  it  was  held 
that  he  could  not  set  off  the  expense  thereof  against  the  lessor's  claim  for 
the  rent,  (s)  And  if  the  lessee  covenants  to  pay  rent,  and  also  to  repair, 
with  an  express  exception  of  casualties  by  fire  and  tempest,  the  exception 
is  confined  to  the  covenant  to  repair,  and  does  not  qualify  or  affect  the 
liability  upon  the  covenant  to  pay  rent,  unless  it  has  been  extended  thereto 
by  express  words.  (/) 

The  Roman  law,  in  its  exposition  and  enforcement  of  leases  and  demises 
of  realty,  is  much  more  favourable  to  the  tenant  than  our  own  law.  There 
the  enjoyment  of  the  thing  for  the  use  of  which  the  rent  was  agreed  to  be 
paid,  was  a  condition  precedent  to  the  lessor's  right  to  demand  the  rent 
If,  for  example,  the  tenant  was  evicted  by  irresistible  force,  and  kept  out 
of  possession,  without  any  default  on  his  own  part,  he  was  discharged 
from  the  rent,  whether  the  eviction  was  the  act  of  the  lessor  himself,  or  of 
persons  having  title,  or  the  act  of  mere  wrongdoers,  (u) 

If  a  house  demised  to  a  tenant  for  habitation  became  ruinous  and  unin- 
habitable ;  if  the  windows  were  blocked  up  or  darkened,  and  the  tenant 
deprived  of  light  and  air  by  the  raising  of  the  roof  of  an  adjoining  house, 
or  his  use  and  enjoyment  of  the  property  were  interfered  with  by  a  nui- 
sance which  he  had  no  means  of  abating,  he  might  quit  the  demised  pre- 
mises, vacate  his  lease,  and  refuse  further  payment  of  rent(a7)  If  pasture 
land  was  demised  for  the  purpose  of  feeding  cattle,  and  poisonous  h^bs 
grew  up  and  destroyed  the  beasts,  the  landlord  lost  his  right  to  the  rent.(y) 
If  lands  were  granted  to  farm  for  the  term  of  one  year  only,  and  the  tenant 

(r)  T.  Term,  27  Hen.  6,  foL  10,  pi.  6.  Bro.  And  see  the  French  Cod.  dr.  1728, 1727. 

Abr.  Dette.  pi.  18 ;  7  M.  ft  Or.  684.  (x)  Dig.  Ub.  19,  tit.  2,  lex  16,  t  1 ;  lex  25, 

(«)  HiU  ▼.  Mani€,  HO.  Term;  14  Hen.  4,  §2. 

Ibl.  27,  pi.  86.  Bro.  Abr.  Dette,  pi.  72.  (y)  Si  aaltom  paacnnm  locasti  in  qao  heiha 

[t)  Monk  T.  Cooper,  2  Str.  708.    Be(four  t.  main  naacebiitar,  et  pecoiA  Tel  demortna  aunt, 

WuUm,  1  T.  B.  810.      Weij^aU  t.  WaUrt,  6  vel  deteriora  fiu;ta,  qnod  inteieat  pnBftabitnr,  d 

T.  SL  488.  tciati,  n  ignoraati  peoaionem  noB  petea.    ]%• 

(h)  Dig,  lib.  19,  tit.  2,  lex  16,  $  7,  lex  38.  lib.  19,  tit.  2,  lex.  19,  $  1. 
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by  reason  ot  some  inevitable  accident,  such  as  a  volcanic  eruption,  an  earth- 
quake, a  frost,  a  hail  storm,  an  inundation,  or  a  hostile  incursion,  lost  the 
whole  produce  of  the  soil,  and  reaped  nothing,  he  was  discharged  from  his 
TGnt,(z)  If  a  partial  injury  only  had  been  sustained  ;  if  the  growing  crops 
were  damaged  by  an  extraordinary  drought,  or  the  unusual  inclemency  of 
the  weather,  the  lessee  was  entitled  to  a  proportionable  abatement  of  his 
rent  But  in  order  to  sustain  his  claim  for  an  abatement,  he  was  bound 
to  show  that  the  loss  arose  from  some  unusual  occurrence  not  reasonably 
to  have  been  expected  and  contemplated  by  the  parties  at  the  time  of  the 
making  of  the  contract,  (a)  He  was  never  granted  an  abatement  of  rent  in 
respect  of  losses  in  any  way  attributable  to  his  own  want  of  diligence  or 
skill,  nor  in  respect  of  any  accident  which  might  reasonably  have  been 
foreseen  and  guarded  against,  (b)  nor  for  inconsiderable  and  tiifling 
losses,  (c)  And  in  all  leases  for  terms  of  years,  the  good  years  were  to  be 
taken  with  the  bad  years,  so  that  the  lessee  could  not  claim  to  be  excused 
from  rent  in  respect  of  the  total  loss  of  the  harvest  in  any  one  year  of  his 
tenancy,  but  could  only  claim  the  abatement  towards  the  expiration  of  the 
term,  upon  a  fair  average  of  profit  and  lo8S.(</)  And  in  cases  of  emphy- 
teutical  leases,  which  were  demises  of  land  for  long  terms  of  years  at  low 
rents  for  building  and  improvements,  the  tenant  could  claim  no  abatement 
of  his  ground*rent  in  respect  of  any  partial  loss,  but  he  was  discharged 
altogether  from  the  rent  if  the  land  was  overwhelmed  by  an  inundation 
and  permanently  submerged,  or  was  swallowed  up  by  an  earthquake,  or 
covered  with  volcanic  ashes  or  lava.(e) 

Lastly,  the  lessee  was  entitled  by  the  Roman  law  to  claim  payment  from 
the  landlord  of  all  reasonable  expenses  incurred  by  him  in  extraordinary 
repairs  rendered  necessary  for  the  purpose  of  sustaining  and  preserving  the 
demised  premises  from  a  threatened  danger,  and  also  of  the  value  of  all 
permanent  improvements  made  upon  the  land  in  the  course  of  his  occupa- 
tion*(/) 


t 


z)  n>.  lex.  16,  (  1 ,  2.  debet,  ib. 

a)  Dcmatt  (Looage,)  No.  4,  5,  6.    Potkier,  {d)  Si  nno  anno  remisrioDeiii  qiiii  colono  dederit 

(Louage,)  No.  158.  ob  sterilitatem  deinde  lequentibus  annia  contigit 

(i)  Omnem  rim  coi  nnati  non  potest  domi-  nbertaa  nihil  obeaie  domino  remissionem,  aed 

namoolonopneBtaradebereaityUtpataflaminain,  integnun  penrionem  etiam  ejua  anni  quo  remiut 

gracnionim,  stmnonim,  et  si  quid  limile  accident,  eziaendam.    Ib.  $  4. 

sat  ii  incnmu boctiiim fiat     Si  qna  tamen  vitia  {€)  Inttit  lib.  ti,  tit  25,  $  3;  Cod  lib.  4,  tit 

ex  ipsa  re  oriantor,  hase  danmo  ooloni  ease,  Telati  66,  lex.  1 . 

ai  Tininn  coacnerit,  ai  lancia  ant  herbia  aegetaa  (/)  In  conducto  fundo  ai  conductor  aua  opera 

comiptiB  aint    Sed  et  ai  uredo  fructum  oleas  cor-  aliquid  neceaaario  vel  utiliter  aaxerityvel  ccdificar 

mpent,  aut  aoUa  ferrore  non  adaueto  id  accident  Terit  Tel  inatituerit  com  id  non  conyeniaset,  ad 

damnum  domini  futurum.     St  Tero  nihil  extra  recipienda  ea  qua   impendit  ex  conducto  cum 

consnetudiiiem  aodderit  damnum  coloni  debere.  domino  fundi  exp^riri  poteat.    Dig.  lib.  19,  tit. 

Dig.  lib.  19,  tit  2.  lex  15,  §  2.  2,  lex  55,  $1- 
(c)    Modicom    ^fnimtn    asquo   onimo    ferre 

Y   Y 
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If  the  lessor's  title  to  the  premises  expires,  the  lessee  may,  by  the  com- 
mon law,  set  up  that  fact  as  an  answer  to  a  demand  for  the  rent,  althongh 
he  is  estopped  from  disputing  the  original  right  of  the  lessor  to  demise.(^) 
And  if  he  has  entered  into  an  express  agreement  with  a  person  who  claims 
to  be  the  landlord  to  pay  rent  to  the  latter,  he  is  not  precluded  firom  show- 
ing that  the  agreement  was  induced  by  misrepresentation,  or  made  under 
a  mistake  if  he  was  not  originally  let  into  possession  by  the  party  claiming 
the  rent  under  such  agreement.(A) 

Liability  of  the  tenant  to  a  distress  for  rent. — ^The  lessor's  right 
to  enter  in  person  or  by  deputy  upon  the  demised  premises  and  distrain 
the  goods  and  chattels  of  the  tenant  for  rent  in  arrear,  without  legal  pro- 
cess,  and  without  the  intervention  of  the  ministerial  officers  of  the  law^  has 
existed  in  this  country  from  so  early  a  period  "  that  we  have  no  memorial 
of  its  original  with  us."(0  It  was  doubtless  derived  from  the  Boman  law, 
which  considered  all  the  chattels  and  movables  and  personal  property 
which  the  tenant  brought  upon  the  demised  premises,(^)  and  all  the  crops 
and  fruits  and  produce  of  the  soil  growing)  or  stored  upon  the  land,  to  be 
mortgaged  or  pledged  to  the  lessor  as  a  security  for  the  due  payment  of  the 
rent,  so  that  the  lessor  might,  if  rent  was  due  and  unpaid,  enter  upon  the 
demised  premises  and  take  possession  of  such  goods  and  chattels  and  pro- 
duce, and  hold  the  same  as  a  security  for  the  amount  due.  (/)  This  pig- 
norial  doctrine  of  the  Roman  law,  established  for  securing  the  prompt  pay- 
ment of  rent,  was  recognized  and  admitted  in  our  own  law  at  a  very  early 
period  ;(m)  it  has  been  imported  into  the  French  law,  and  into  the  various 
modem  codes  founded  on  the  ancient  Roman  system  of  jurispradence. 

The  power  of  entering  upon  the  land  and  taking  corporal  possession  of 
the  pledge,  is  impliedly  accorded  to  the  lessor  (litt.  sec.  214)  on  every 
demise  of  realty  where  there  is  an  express  reservation  of,  or  an  agreement 
by  the  tenant  to  pay,  a  fixed  ascertained  rent.  If  there  has  been  merely 
a  permissive  occupation  of  the  property,  without  any  previous  payment  of 
rent,  referable  to  some  certain  term  of  hiring,  or  to  some  aliquot  portion 
of  a  year,  the  lessor  has  no  right  of  entry  upon  the  land  nor  power  to  dis- 
train, but  must  proceed  by  way  of  action  upon  the  implied  promise  of  the 

(0)  Dowel  T.  Owpett  2  Ad.  &  B.  h.  s.  26S.  tadte  mteUignntor  pjgnori  e«e  donimo  fimdi. 

(h)  Claridffe  ▼.  MackenrU,  4  Sc.  N.  B.  796.  locati,  etiamn    nominatim    id  dod  oonTcnerit 

(«')  Gilbert  on  Distiesa ;  2  Bro.  Abr.  DiBtreas,  Dig.  lib.  20,  tit  2,  lex.  7 ;  God.  lib.  6,  tit  15, 

fol.  252;Br&dby,2.  lex  8. 

(k)  Bo  jure  utimur  at  qua  in  pnedia  nrbona  (m)Si  ret  immobiliSp  locata  fberit  et  coDdacta 

indncta  et  illata  sunt,  pignori  esse  credantnr,  ncut  domoset  hajn«modi,(HnntaxnTeetaet  iUata 

quasi  id  tacite  oonyenerit    Dig.  Ub.  20,  tit  2,  tarn  pro  meioede  qoam  aJiiB  pignori  nintanneia. 

lex  4.  Bract  lib.  2,  fol  62,  cap.  28. 

(/)  In  ptSBdiii  msticia  finictos  qui  ibi  nowuntor, 
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tenant  to  pay  a  fair  and  reasonable  compensation  for  the  permissive  use 
and  enjoyment  of  the  property,  (o) 

The  bankruptcy  of  the  tenant,  and  the  allowance  of  his  certificate  under 
the  bankrupt  acts,  does  not  release  or  extinguish  the  rent  due  at  the  time 
of  the  bankruptcy,  from  such  tenant,  or  in  anywise  abridge  or  affect  the 
landlord's  right  to  distrain  goods  on  the  demised  premises,  (p) 

The  power  of  distress  is  in  all  cases  subservient  to  prerogative  process 
issued  by  the  crown  such  as  an  extent,  so  that  if  the  landlord  has  actually 
distrained  and  impounded  the  goods  and  chattels  of  the  tenant  upon  the 
premises,  such  distress  must  give  way  in  favour  of  the  extent,  and  the 
sheriff  may,  consequently,  take  the  goods  out  of  the  hands  of  the  landlord 
and  sell  them  for  the  benefit  of  the  crown,  (q) 

At  common  law  the  landlord  could  not,  it  seems,  have  distrained  after 
the  expiration  of  the  term  for  rent  that  accrued  due  before  the  determina- 
tion thereof,  as  his  reversion  was  then  gone,  the  entire  estate  being  revested 
in  him  in  possession ;  (r)  but  now,  by  8  Ann.  c.  1 4,  s.  6,  7,  it  is  enacted 
that  it  shall  be  lawful  for  him  to  distrain  for  arrears  of  rent  after  the  deter- 
mination of  the  lease  in  the  same  manner  as  he  might  have  done,  if  such 
lease  had  not  been  ended  or  determined ;  provided  such  distress  be  made 
within  six  calendar  months  after  the  determination  of  the  lease  and  during 
the  continuance  of  the  landlord  s  title  or  interest,  and  during  the  possession 
of  the  tenant  from  whom  such  arrears  became  due.  And  it  has  been  held 
that  if  the  tenant  holds  over,  or  the  contract  between  them  continues  by 
tacit  consent  beyond  the  time  for  which  they  originally  contracted,  all  the 
rights  and  properties  belonging  to  the  original  contract  are  also  continued, 
and  among  them  the  landlord's  right  to  distrain.  Therefore,  where  a  part 
of  the  tenant's  com  remained  in  a  bam  on  the  demised  premises  beyond 
the  period  of  six  calendar  months,  but  within  the  term  allowed  by  custom 
for  the  outgoing  tenant  to  get  in  and  dispose  of  his  crop,  it  was  held  that 
the  com  might  be  distrained  by  the  landlord,  (s)  But  the  holding  of  the 
tenant  must,  it  seems,  be  a  holding  in  the  character  of  a  lessee.  Where, 
therefore,  a  tenant  went  away  leaving  behind  him  a  cow  and  a  few  pigs 
without  asking  permission  to  leave  them,  or  saying  when  he  was  going  to 
take  them  away,  and  the  succeeding  tenant  entered  and  took  possession,  it 

(o)  5  B.  &  Aid.  825;  5  M.  ft  P.  875.    Ma-         (r)  Bro.  Abr.  (Diftreai)   pi.  19.  74.    Anon. 

MTtofi T.SUad,  5  D.  ft  R.  211 ;  8  B.  ft  0. 482,  Keilw.  90. 
s.  c  («)  BMvan  ▼.  Peiahay,  1  H.  Bl.  9.    Lewis 

(p)  NewUm  T.  Seotty  9  M.  ft  W.  484 ;  10  M.  t.  Hwrru,  ib.  7,  n.  (a).   Barley,  J.,  Boratton  t. 

&  W.  471,  a.  c.  in  enor.  Orm^  16  East,  81 ;  Anon.  Keilw.  96.    N^UXall 

The  King  t.  CotUm,  Fute*  112.    Bm  t.  £toiuUo»,  4  B.  ft  0. 51. 


(g)r/ 
^,SUke 


ir5y,  Bnnb.  5. 
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was  held  that  the  lessor  had  no  right  to  distrain  the  things  so  left  as  they 
did  not  appear  to  have  been  left  by  the  tenant  with  a  view  of  continuing 
the  possession  and  occupation  of  the  premises.(0 

Distress  by  agents. — A  mere  receiver  of  rents  (not  being  a  receiver  ap- 
pointed by  the  Oonrt  of  Chancery)  has  no  power  to  distrain  althoogh  he 
may  be  authorized  to  collect  and  receive  the  rents  for  his  own  benefit(s) 
And  when  an  agent  or  bailiff  receives  a  special  authority  firom  the  lessor  to 
levy  a  distress  upon  the  demised  premises,  the  authority  must  be  given 
and  acted  upon  in  the  name  of  the  lessor  or  reversioner,  and  not  in  the 
name  of  the  agent  or  ministerial  officer  charged  with  the  execution  of  the 
process.     A  receiver  appointed  by  the  Court  of  Chancery  has  a  power  of 
distress,  and  need  not  previously  apply  to  the  court  for  a  particular  order 
for  that  purpose.    But  if  there  should  be  any  doubt  as  to  the  party  having 
a  legal  right  to  the  rent,  he  should  make  an  application  to  the  court  for  an 
order,  as  he  must  distrain  in  the  name  of  the  person  who  has  that  rigfat(x) 
Distress  by  joint  tenants,  coheirs,  and  copartners, — One  joint  owner  or 
joint  reversioner  may  distrain  alone,  but  he  must  avow  and  justify  the 
taking  of  the  distress  in  his  own  right,  and  as  bailiff  to  the  other,  (y)    He 
may  also  sign  a  warrant  of  distress,  and  appoint  a  bailiff  to  distrain  for 
rent  due  to  all,  unless  the  others  expressly  dissent(2r)     The  same  rule  pre- 
vails in  the  case  of  copartners  and  coheirs  in  gavelkind,  any  one  of  whom 
may  avow  and  justify  the  distress  in  his  own  right,  and  make  cognizance 
as  the  bailiff  of  the  others  without  averring  or  showing  any  express  autho- 
rity from  them  to  distrain,  (a)     If  the  distress  is  made  by  a  bailiff  or  agent 
on  behalf  of  all,  all  must  join  in  the  avowry  and  conuzance.(ft) 

Distress  by  tenants  in  eomnwn.-^AB  tenants  in  common  have  several 
estates,  and  are  severally  entitled  to  the  rent  and  the  reversion  of  the  de- 
mised premises,  they  should  make  several  distresses.  They  may,  of  course^ 
authorize  a  bailiff  to  distrain  on  behalf  of  all,  or  one  tenant  in  common 
may  distrain  on  his  own  account,  and  as  the  bailiff  and  agent  of  the  others, 
but  they  must  avow  and  justify  the  taking  of  the  distress  separately  in  re- 
spect of  their  several  shares.  **  Therefore,  if  three  tenants  in  common  dis- 
train thirty  beasts,  one  of  them  must  avow  for  ten,  the  other  for  ten,  and 


(0  Taylermm  t.  P^itn,  7  Ad.  ft  B.  110 ;  2  (y)  Per  Holt,  G.  J.,  Pidlm  ▼.  Ptdmer,  5  Mod. 

N.  ft  P.  622,  B.  c ;  WiU.  Woll.  ft  Det.  644,  s.  c  78, 150;  S  Salk.  207. 

(«)  Wardy.Skgw,  2  M.  ft  Sc766;  »  Bing.  (»)RolniMo%y,H<^fman,\  M.  ftP.474;4 

608,  B.  c  Bing. 562;  8  C.  ft  P.  284,  i.  c 

(x)  Per  Ld.  Hardwicke,  Piu  t.  Snowdm,  8  (a)  Uigk  t.  Sk^Urd,  6  Moon,  297;  2  B.  A 

Atk.  750.    DaiMT  y.  Hattingt,  12  Hooie,  84 ;  B.  465,  a.  c. 

4  Bing.  2,  t.  c    BennOi  ▼.  RoHnt,  5  C.  ft  P.  (6)  Sl0iim«m  t.  JSalgf,  1  Sdk.  889. 
879.    Brandm  t.  Brand4m,  5  Mad.  478. 
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the  third  for  ten  more.'X^)  And  one  tenant  in  common  may  distrain  for 
his  own  share  of  the  rent,  although  the  rent  has  been  reserved  in  one  snm 
payable  to  all  generally,  and  not  in  several  snms  payable  to  each,  and 
therefore,  where  a  lessee  holding  under  two  tenants  in  common,  at  a  yearly 
rent  of  18/.,  payable  quarterly,  received  notice  from  one  of  them  to  pay 
to  him  a  moiety  of  the  rent  as  soon  as  it  became  due,  and  the  lessee,  not- 
withstanding such  notice,  paid  the  whole  rent  to  the  other  tenant  in  com- 
mon, it  was  held  that  the  party  who  had  thus  given  the  notice  might  dis- 
train upon  the  land  for  his  moiety  of  the  TenL{d) 

Fifty  acres  of  arable  land  were  demised  by  four  persons  (whose  original 
title  did  not  appear)  at  one  entire  rent  of  94/.  per  annum,  to  be  divided  and 
paid  to  the  four  lessors  separately  in  equal  portions ;  and  it  was  held  that 
as  between  themselves  and  the  lessee  they  must  be  taken  to  be  tenants 
in  common  of  the  reversion,  and  that  one  of  the  four  was  entitled  to 
distrain  for  a  fourth  part  of  the  rent  independently  of  the  rest,  (e) 

If  lands  and  houses,  or  corporeal  or  incorporeal  hereditaments  have 
been  demised  together  at  one  entire  rent,  and  the  lease  is  void  as  to  part 
of  the  subject  matter  of  the  demise  and  good  for  the  residue,  the  lessor 
cannot  distrain  for  the  rent,  as  there  is  no«distinct  and  ascertained  rent  fixed 
in  respect  of  the  part  for  which  the  lease  is  good.  Thus,  where  a  rectory, 
messuage,  and  tithes  were  demised  at  a  fixed  rent  of  200/.,  payable  quar- 
terly, and  the  demise  was  void  as  to  the  tithes  not  being  under  seal,  it 
was  held  that  the  landlord  could  not  distrain  for  any  portion  of  the 
rent.  (/)  So  where  a  contract  was  entered  into  for  the  letting  and  hiring 
of  one  hundred  acres  of  land,  at  the  annual  rent  of  79/.,  and  the  lessee,  on  his 
entry  upon  the  demised  premises,  found  eight  acres  in  the  possession  of 
another  tenant  under  a  prior  demise,  who  kept  possession  thereof  during 
the  whole  term  in  respect  of  which  the  rent  was  claimed,  it  was  held  that 
the  lessor  could  not  distrain  for  the  rent,  inasmuch  as  the  demise  of  the 
eight  acres  was  wholly  void,  and  the  rent  was  indivisible  and  unapportion- 
able.  iff) 

An  oral  agreement  was  entered  into  between  the  proprietor  of  a  marl 
pit  and  brick  mine,  and  a  potter  and  brickmaker,  upon  the  terms  that  the 
latter  should  pay  Bd.  per  solid  yard  for  all  the  marl  that  he  got  out  of 
the  marl  pit,  and  Is,  8d.  per  thousand  for  all  the  bricks  that  he  made 
from  the  brick  mine,  by  quarterly  payments  at  the  usual  quarter  days ; 

(«)  Litt  wc  814—817.     Per  Holt,  C.  J.,  (e)  WhitUy  t.  Soberd,  M.  CI.  A  T.  107. 

I*%Uen  ▼.  Palmer,  S  Salk.  207.    PkiipoU  ▼.  (/)   Oarditier  t.   WiWamtim,  2  B    &  Ad. 

Dotbinaon,  6  Bing.  104  ;  8  H.  &  P.  820,  i.  c.  889. 

(d)  HarritoH  t.  Bambg,  5  T.  B.  246.    Do4  (g)  Neafe  v.  Jliacitntie,  I  M.  &  W.  708 ;  2 

d.  PUek«r  T.  MiieksU,  8  Moore,  229.  Gale,  174  (in  emr). 
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and  the  briokmaker  took  possesaion  of  the  pit  and  the  mine,  and  dng 
marl  and  bomt  bricks,  and  made  several  quarterly  payments,  and  it  was 
held  that  this  was  a  demise  from  year  to  year  at  a  rent  capable  of  being 
ascertained  with  certainty,  and  that  the  lessor,  therefore,  was  entitled  to 
distrain.  (A) 

If  a  tenant  has  entered  into  possession  nnder  an  agreement  which  does 
not  operate  as  a  present  demise  at  a  fixed  rent,  but  merely  as  an  execu- 
tory contract  fdt  a  future  lease  afterwards  to  be  granted,  and  the  landloid 
neglects  to  grant  the  lease,  and  the  tenant  continues  to  occupy  without 
paying  any  rent  or  making  any  absolute  and  unconditional  admission  of 
any  specific  sum  being  due  as  rent  in  respect  of  such  occupation,  the 
landlord  has  no  right  to  distrain,  (t )  But  as  soon  as  by  payment  of  rent 
or  otherwise,  a  tenancy  from  year  to  year  at  a  fixed  rent  can  be  im- 
plied, (k)  the  landlord  may  distrain  for  all  rent  subsequently  accruing 
due.  Thus,  where  a  tenant  took  possession  of  a  farm  under  an  oral 
agreement  for  a  lease  for  the  term  of  ten  years,  at  a  rent  subsequently  to 
be  fixed  and  agreed  upon,  but  no  lease  was  ever  prepared,  and  the  tenant 
occupied  for  two  years,  paying  the  sum  of  94/.  half  yeariy  at  Michaelmas 
and  Lady  Day  to  the  landlord ;  it  was  held  that  he  must  be  deemed  to 
be  a  tenant  from  year  to  year  at  an  annual  rent  of  188/.,  payable  half 
yearly  at  Michaelmas  and  Lady  Day ;  that  the  tenancy  wa9  an  inte^ 
mediate  yearly  tenancy  at  a  fixed  rent,  payable  at  ascertained  periods,  and 
that  the  landlord,  therefore,  was  well  entitled  to  distrain  for  the  rent  as  it 
became  due.  (/) 

And  although  the  contract  or  agreement  under  which  the  tenant  ent^ 
may  only  amount  to  an  agreement  for  a  future  lease,  and  no  rent  may 
have  previously  been  paid,  yet  if  the  tenant,  after  an  occupation  of  more 
than  half  a  year,  "  promises  to  pay  a  rent  certain,  or  settles  it  in  account, 
a  new  agreement  may  be  inferred  under  which  the  landlord  may  have  a 
right  to  distrain."  {m)  Thus,  where  a  tenant  who  had  entered  and  taken 
possession  of  a  brewery  under  an  agreement  for  a  lease  thereof,  at  an 
annual  rent  of  450/.,  and  after  an  occupation  of  more  than  half  a  year 
an  account  was  rendered  to  him  by  the  landlord,  the  first  item  of  which 
was  "  half  a  year's  rent,  2/^0/.,"  and  the  tenant  seeing  this,  said  that  he 
had  been  overcharged  25/.,  whereupon  the  item  for  rent  was  altered  to 


(A)  Daniei  v.  OraeU,  6   Ad.  &  B.,  ir.  a,  (i)  M'Lnth  y.  TaU,  Oowp.788.    iTaiwT. 

145.  Lavefoy,  B.  &  H.  855. 

(t)  ffeffanY,John»oti,2  Taunt.  148.    Duni         (/)  Kntffki  t.  Benmett,  11  Moore,  822; 

T.  ffunter,  5  B.  &  Aid.  822.     lUgiUirt  t.  Biog.  861,s.c 
Porter,  5  M.  &  P.  870 ;  7  Bing.  461,  s.  c.  (m)  Tindal,  C.  J.,  5  M.  ft  P.  875. 
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225/.,  to  which  the  tenant  assented ;  it  was  held  that  this  was  evidence 
of  an  admission  on  the  part  of  the  tenant  of  a  tenancy  from  year  to  year 
at  an  annual  rent  of  4A0/.,  payable  half  yearly,  so  as  to  give  the  landlord 
a  right  to  distrain,  (n) 

A  lessee  agreed  to  take,  and  the  lessor  to  let,  a  house  and  premises  for 
the  term  of  sixty  years,  at  the  yearly  rent  of  25/.,  payable  quarterly,  and 
the  lessor  agreed  to  complete  the  house  and  fix  a  bresummer  in  the  back 
firont  window,  and  allow  the  lessee  15/.  towards  erecting  an  oven.'  The 
lessee  then  took  possession  and  built  the  oven,  but  the  lessor  never  com- 
pleted the  house  nor  fixed  the  bresummer.  After  the  lessee  had  occupied 
the  house  from  Christmas  1826  to  Midsummer  1880,  the  lessor  applied  to 
him  for  the  rent  due,  and  was  refused  payment  thereof,  on  the  ground 
that  the  house  had  not  been  completed,  whereupon  the  lessor  distrained 
for  the  rent;  and  it  was  held  that  the  distress  was  illegal,  as  the  condition 
apon  which  the  rent  was  to  become  due  remained  unaccomplished.((?)  So 
where  an  oral  agreement  was  entered  into  for  the  letting  and  hiring  of  a 
house  and  furniture  at  an  annual  rent  of  170/.,  payable  quarterly,  the 
house  to  be  fiimished  completely  in  a  manner  suitable  to  a  ladies'  school, 
and  the  lessee  took  possession,  and  received  a  written  agreement  for  sig- 
nature, which  he  declined  to  execute  until  the  house  was  furnished  by  the 
lessor  according  to  his  promise ;  but  the  lessee  continued  to  occupy  the 
house,  and  the  lessor  distrained  for  a  quarter  s  rent ;  it  was  held  that  the 
furnishing  of  the  house  by  the  lessor  in  the  manner  agreed  upon  was  a 
condition  precedent  to  the  tenant's  liability  for  the  payment  of  the  rent, 
and  that  the  distress,  therefore,  was  unjustifiable,  (p) 

Whenever  a  covenant  or  promise  to  pay  rent  is  conditional  and  de- 
pendent, and  the  lessor  is  ready  and  willing  to  fulfil  the  condition  on  his 
part,  but  the  lessee  prevents  him,  the  lessor  shall  have  his  power  of  difik 
tress.  (^) 

Bent  when  due. — Construction  of  agreement, — ^A  landlord  agreed  to 
let  a  dweUing-house  to  a  tenant  at  a  yearly  rent  of  50/.,  which  the  tenant 
agreed  to  pay.  And  the  tenant  also  agreed  ''  to  keep  the  house  in  tenant- 
able  repair ;  likewise  the  stable  and  loft  at  a  further  rental  of  25/.  per 
annum,  to  be  paid  on  the  usual  quarter  days ;"  and  it  was  held  that  this 
was  a  demise  of  two  different  sets  of  premises  at  separate  rents,  payable 
at  different  periods ;  that  the  50/.  rent  was  payable  yearly,  and  the  25/. 

(i»)  Cose  ▼.  Bvid,  2  M.  &  P.  281 ;  6  Ring.  (p)  MeeKeUn  v.  Wallaee,  7  Ad.  &  B.  54,d.; 

185  ••  c  fiiitB,  ch.  0. 

(o)  RMtMTt  T.  Porier,  5  M.  &  P.  870 ;  7  (j)  M'UUh  t.  TaU,  Cowp.  788,  784. 

Biiig.  45i,  s.  c ;  ante,  ch.  6. 
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rent  payable  quarterly^  and  that  the  landlord  conseqnendy  oonld  not  distrain 
for  the  first  mentioned  rent  before  the  expiration  of  the  current  year,  (r) 

A  contract  was  entered  into  for  the  letting  and  hiring  of  a  house  for  a 
year  certain,  at  a  rent  payable  quarterly  "  or  half  quarterly  if  required," 
and  the  tenant  entered  into  possession  and  paid  his  rent  quarterly  for  the 
first  year  of  the  tenancy,  at  the  expiration  of  which  period  the  lessor,  withoot 
any  previous  demand  or  notice  to  the  tenant,  distrained  for  half  a  quarter's 
rent  then  alleged  to  be  due ;  and  it  was  held  that  the  lessor  had  no  right  so 
to  do  without  giving  a  previous  intimation  and  notice  to  the  tenant  of  his 
election  to  take  the  rent  half  quarterly.  («) 

A  distress  by  the  lessor  after  tender  of  the  rent,  without  a  firesh  demand 
on  the  tenant,  is  illegal ;  and  if  the  lessor  distrains  before  the  rent  has 
become  due,  the  tenant  may  resist  the  entry  and  seizure  by  force,  and 
after  a  seizure  has  been  made,  he  may  rescue  his  goods  at  any  time 
before  they  have  been  impounded ;  but  when  once  the  goods  have  been 
impounded,  they  are  in  the  custody  of  the  law,  and  the  tenant  cannot 
then  break  the  pound  and  retake  them.  (0  "  Tender  upon  the  land 
before  the  distress  makes  the  distress  tortious ;  {u)  tender  after  the  dis- 
tress and  before  the  impounding  makes  the  detainer  and  not  the  taking 
wrongful ;  tender  after  the  impounding  makes  neither  the  one  nor  the 
other  wrongful,  for  then  it  comes  too  late,  because  then  ^e  cause  is  put 
to  the  trial  of  the  law  to  be  there  determined."  (x)  If  a  landlord  distrains 
for  rent  in  arrear  goods  sufficient  to  satisfy  the  rent,  and  wantonly 
abandons  the  distress,  he  cannot  lawfully  make  a  second  distress  for  the 
same  rent,  although  it  remains  due.  (y)  It  is  essential  also  to  the  lawful 
exercise  of  the  power  of  distress  that  the  distrainor  be  the  immediate  land- 
lord or  owner  of  the  estate  and  the  party  entitled  to  the  reversion  of  the 
property  on  the  determination  of  the  lease,  (z)  If  he  has  made  a  lease 
without  having  any  right  or  title  to  grant  a  lease,  or  if,  after  the  making 
of  the  lease,  he  has  sold  the  property  or  transferred  his  interest  to  some 
third  party,  (a)  or  being  himself  only  a  lessee,  granting  an  under-lease, 


i 


[r)  Camber  t.  Howivrd,  1  C.  B.  440. 

(«)  AtaUam  ▼.  Arden,  8  H.  &  Sc.  795,  796  ; 
10  Bing.  299, 8.  c 

(t)  1  Inst  47,  b.,  161,  a. ;  GOb.  61.  EUii 
T.  Taylor,  8  M.  &  W.  416. 

(«)  Hobart,  G.  J.,  Cranleyy,  KingtweU,  Hob. 
207  ;  Abbott,  G.  J.,  8  B.  &  Aid.  478 ;  Tindal, 
G.  J.,  3  M.  &  Sc.  869 ;  2  Inst.  607 ;  Gilb.  60. 

{x)  Lord  Goke  in  the  the  tix  earpenteri  caae, 
8  Eep.  147,  a.  Firth  y.  Purvis,  6  T.  R.  432. 
Thomoi  V.  Harries,  1  Sc.  N.  B.  624.  Eiht  V. 
Taylor,  8  M.  &  B.  418. 


(y)  Davton.  t.  Crcpp^  1  C.  B.  961 ;  8  B.  & 
L.  226,  8.  c 

(«)  Bro.  Abr.  (Butreu)  pi.  7,  Farwundr  r. 
Webher,  8  Taunt.  693 ;  2  Moore.  666,  t.  c. 
Prteee  w,  Carrie,  2  M.  &  P.  64;  6  Buig.  24, 
8.  c. ;  Go.  Litt.  142,  b.,  148,  a. ;  6  M.  &  B.  167 
162.     Wade  ▼.  Marek,  Latch,  211. 

(a)  Bro.  Abr.   (Dette)   pi.  89.  48,  Bd.  3,  4. 

T.  Coope.',  2  WiU.  876.    amiik  t.  Me^ 

hack,  1  T.  B.  441.  Paeooe  t.  Paaeoe,  6Sc 
117 ;  8  Bing.  n.  a  903, 8.  c 
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he  has  forfeited  his  estate  by  some  breach  or  covenant  or  otherwise^  and 
the  superior  landlord  has  entered,  and  the  tenant  has  attorned  to  the 
latter,  he  has  of  course  no  right  or  power  to  distrain,  (b) 

By  8  &  9  Vict  c.  106,  it  is  enacted  (s.  9,)  that  when  the  reversion  ex- 
pectant upon  a  lease  has  been  surrendered,  or  merged,  ''  the  estate  which 
shall  for  the  time  being  confer  as  against  the  tenant  under  the  same  lease, 
the  next  vested  right  to  the  same  tenements  or  hereditaments,  shall  to  the 
extent,  and  for  the  purpose  of  preserving  such  incidents  to,  and  obliga« 
tions  on,  the  same  reversion,  as,  but  for  the  surrender  or  merger  thereof, 
would  have  subsisted,  be  deemed  the  reversion  expectant  on  the  same 
lease." 

It  has  been  holden  that  a  tenant  from  year  to  year  underletting  from 
year  to  year,  has  a  reversion  which  enables  him  to  distrain  for  rent 
reserved  upon  such  underlease,  (c) 

If  the  lease  has  been  put  an  end  to  by  a  surrender  of  the  term,  or  by  a 
notice  to  quit,  and  the  tenant,  notwithstanding  the  termination  of  the  de- 
mise, continues  to  hold,  with  tbe  permission  of  the  landlord  as  tenant  at 
will^  or  adversely  and  against  the  will  of  the  lord  as  a  wrongdoer^  the  les- 
sor cannot,  it  is  said,  distrain  the  goods  and  chattels  of  the  tenant  for  rent 
in  respect  of  such  occupation,  (d)  But  any  slight  evidence  of  a  renewal 
of  the  tenancyr  and  of  an  agreement  to  hold  upon  the  former  terms  would 
be  sufficient  to  justify  the  landlord  in  distraining  for  the  old  rent,  (e) 

If  the  tenant  becomes  bankrupt,  and  the  assignees  decline  to  take 
the  lease,  the  lessor  is  not,  in  case  the  bankrupt  tenant  continues  to  hold 
the  property,  deprived  by  the  bankruptcy  and  certificate  of  his  right  to  dis- 
train. (/) 

Of  the  time  and  place  for  making  a  distress. — ^The  tenant  has  the 
whole  day  on  which  the  rent  becomes  due  to  pay  such  rent,  and  a  distress 
therefore  cannot  be  made  until  the  day  after  the  day  appointed  for  the  pay- 
ment of  the  rent  (g)  A  distress,  moreover,  cannot  be  made  in  the  night 
or  after  sunset,  or  before  sunrise ;  (A)  nor  upon  land  which  does  not  fonn 
part  or  parcel  of  the  demise,  and  from  which  the  rent  reserved  does  not 
issue,  unless  the  goods  of  the  tenant  have  been  removed  from  the  demised 
premises  and  placed  thereon  within  sight   of  the   lord  coming  to   dis- 

(6)    BwTM  T.  Richardson,  4  Taniit   720.  811. 

ffapcrqft  t.  Keyt,  2  H.  &  Sc.  760 ;  9  Bing.  (O  Brigot  t.  Sawry,  8  M.  &  W.  729. 

618.  Q)  21  Hen.  6.  40 ;  14  Hen.  4.  81 ;  Hale,  n. 

(tf)  Cufitt  T.  Wkeder,  1  M.  &  M.  498.  804.  Oo.  Litt.  47  b.  Duppa  r.  Mayo,  1  Saiind. 

id)  Jmfur  y.  CUga,  1  M.  &  Rob.  213.    Al-  287. 

ford  T.  VicJtery,  1  Car.  &  Manh.  283.  (A)  Co.  Litt.  142,  a ;  GKIb.  60 ;  Parke  B.,  6 

(e)  ZouA  d.  Ward  v.  WiUingak,  1  H.  BI.  C.  Sl  P.  218. 
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train,  or  unless  they  have  been  fraadulently  removed  by  the  tenant  to 
avoid  the  distress.  If,  therefore,  a  tenant  enjoys  an  easement  over,  or  a 
right  to  use,  the  land  of  a  third  party,  and  has,  in  the  hon&Jide  exercise  of 
such  right,  placed  his  goods  and  chattels  on  the  land  of  such  third  party, 
the  lessor  has  no  right  to  distrain  them.  Thus,  where  a  wharf  on  the 
banks  of  a  tidal  river  was  demised  to  a  tenant  at  an  annual  rent,  with  a  right 
to  use  part  of  the  bed  of  the  river,  between  high  and  low  water  mark,  as  a 
place  of  deposit  for  boats  and  barges  resorting  to  the  wharf,  it  was  held 
that  the  lessor  of  the  wharf  had  no  right  to  distrain  the  barges  of  the 
tenant  lying  on  such  land  and  bed  of  the  river  alongside  the  wharf,  al- 
though they  were  attached  to  the  wharf  by  head  and  stem  ropes,  inasmuch 
as  the  land  on  which  the  barges  were  lying  belonged  to  the  oroxm,  and  had 
never  been  demised  to  the  tenant,  (t) 

For  the  same  reason  a  landlord  could  not,  by  the  common  law,  distrain 
the  beasts  and  cattle  of  a  tenant  feeding  upon  a  common,  and  which  had 
been  placed  there  by  the  tenant  in  the  bond  Jide  exercise  of  a  right  of 
common  vested  in  him  in  his  own  right,  or  as  appurtenant  to  the  land  de- 
mised to  him  by  the  lessor.  But  this  has  been  altered  by  1 1  Geo.  %  c. 
19,  8.  8,  which  empowers  landlords  to  take  and  seize  as  a  distress  for 
arrears  of  rent,  any  cattle  or  stock  of  their  tenants  feeding  or  depasturing 
upon  any  common  appendant  or  appurtenant 

Of  the  lessor's  right  to  follow  and  distrain  goods  and  chattels  re- 
moved from  the  demised  premises, — "  If  the  lord  coming  to  distrain  hath 
a  view  of  the  beasts  within  his  fee,  and  before  he  can  distrain  them 
the  tenant  chases  them  into  the  highway,  the  lord  may  distrain  them 
there,  {k)  If  the  tenant  firaudulently  or  clandestinely  removes  goods  and 
chattels  from  the  demised  premises  to  prevent  the  lessor  from  distraining 
them  for  rent  in  arrear,  the  lessor,  or  his  bailiff  or  agent  may,  within  thirty 
days  next  after  such  removal,  take  and  seize  them  wherever  they  may  be 
founds  unless  they  have  in  the  mean  time  been  sold  bond  fide  to  some 
person  ignorant  of  the  fraud.  But  if  it  be  necessary  to  break  open  any 
door  in  order  to  seize  such  goods,  the  lessor  must  call  a  constable  or  other 
peace  ofKoer  to  his  assistance,  and  must  force  the  door  in  his  presence  and 
in  the  day  time.  (/)  To  deter  tenants  from  fraudulently  removing  their 
goods  to  avoid  a  distress,  a  penalty  to  the  amount  of  double  the  value  of 
the  things  distrained  is  imposed  upon  the  offender,(m)  which  may  be  reco- 

(«)  Bvnard  ▼.  Cope/,  8  B.  &  G.  141;  8  M.  (/)  11  Qeo.  2,  c.  19,  u  7.    Biek  t.  WooUfifp 

St  P.  494 ;  6  Bing.  150,  s.  c.  (in  eivor.)  5  M.  ft  P.  670;  7  Bing.  651,  i.  e. 

(£)  2  Liflt  282.  (m)  Badt  t.  MmU^  M.  St  8. 200. 
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vered  by  an  action  of  debt,  or,  (if  the  goods  do  not  exceed  50/.  in  valae,) 
by  a  summary  proceeding  before  two  justices,  {n) 

Ic  is  not  necessary  in  order  to  establish  a  fraudulent  removal  to  prevent 
a  distress,  to  show  that  the  lessor  was  about  to  distrain  (o)  when  the  goods 
were  carried  away,  nor  that  the  removal  was  clandestine  :{p)  if  it  appears 
that  rent  was  due  at  the  time  of  such  removal,  and  that  the  goods  were 
taken  away  for  the  purpose  of  putting  them  out  of  reach  of  a  distress,  the 
removal  is  a  fraudulent  removal  within  the  meaning  of  the  statute. (;) 
If  no  rent  was  due,  (r)  or  there  was  sufficient  distress  on  the  demised  pre- 
mises, independently  of  the  goods  removed  to  satisfy  the  rent,  the  removal 
is  not  fraudulent,  and  the  lessor  cannot  consequently  follow  and  distrain 
the  goods,  (s) 

The  statute  applies  solely  to  the  goods  of  the  tenant.  If,  therefore,  a 
third  party,  such  as  a  lodger  in  a  house,  removes  his  goods  to  prevent 
them  from  being  distrained  for  rent  due  from  the  tenant,  such  goods  can- 
not be  followed  and  distrained  off  the  demised  premises  by  the  lessor.  (/) 
The  same  power  of  following  and  distraining  goods  removed  from  the  de- 
mised premises,  is  accorded  to  the  lessor  of  realty  by  the  Roman  law, 
the  French  law,  and  other  systems  of  jurisprudence  founded  on  the 
Boman  code,  (u) 

What  thin^B  may  be  distrained. — Gh>ods  and  chattels  in  the  custody  of 
the  law  cannot  be  distrained  for  rent,  such  as  goods  and  chattels  in  a 
pound,  or  goods  seized  upon  a  Ji.  fa.,  or  taken  under  an  attachment  and 
remaining  in  the  possession  of  a  sheriff's  officer  or  bailiffi  (a:)  But  goods 
and  chattels  in  the  custody  of  a  messenger  under  a  fiat  in  bankruptcy  are 
not  in  custodid  legis  so  as  to  prevent  their  being  distrained  by  the 
lessor,  (y)  If  growing  crops  have  been  taken  in  execution  and  sold  by 
the  sheriff,  the  vendee  has  a  right  to  the  land  un  til  the  crops  are  fit  to  be 
cut  and  carried  away,  and  the  landlord  has  no  right  to  distrain  such  crops 
for  rent  accruing  due  subsequently  to  the  execution  and  sale,  unless  the 
crops  after  they  have  come  to  maturity  and  have  been  severed,  are  allowed 


(»)  Bor^faUr.  Davy,  1  Staik,  169.  Bnm- 
ley  T.  Bolden^  Mood  &  Malk  176. 

(o)  Stanley  ▼.  WharUm,  10  Pr.  18S. 

Ip)  OnpenuM,  r.  Shnith,  4  D.ft  R.  83. 

g)  Parr$y T.Duncan,  VL.SiMalk.su, 625. 
Lieter  t.  Brown,  8  D.  &  R.  501.  Jokn  t.  Jen- 
jKm,  1  Or.  &  M.  227. 

(r)  Randr.raugkan,lQe.e^O;  lBing.s.a 
767,  •.  c.  Waiion  r.  Main,  8  Bsp.  15.  Iforl^ 
field  ▼.  Nightingale,  1  Gr.  ft  M.  230,  n. 


(«)  Porraf  T.  Dnnoan,  M.&  M.  588;  6  M.& 
P.  22;  8  Biog.  243,  8. c. 

(0  ThomUm  v.  Adamt,  6  M.  &  8. 88.  Poet- 
man  ▼.  HarreU,  6  C.  Si  ?.  227.  FUtd^  ▼. 
MariUier,  9  Ad.  &  E.  461. 

(n)  Pothkr  Loaage,  No.  257. 

(x)  Go.  Litt  47 ;  WiUM  181 ;  1  Ventr.  221. 

(y)  per  Ld.  Hardwicke,  1  Atk.  108.  104. 
Bruigt  ▼.  Sweiy,  8  M.  &  W.  789. 
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to  remain  an  unreasonable  time  upon  the  demised  premises,  (z)  If,  in- 
deed, the  execution  is  irregular  or  fraudulent,  (a)  or  the  sheriff^s  officer 
after  the  seizure  of  the  goods  relinquishes  the  possession  and  leaves  no  one 
in  possession  of  them,  then  they  may  be  distrained  and  taken,  (b) 

Before  goods  seized  by  the  sheriff  under  an  execution  can  be  removed  or 
sold,  the  landlord  must  be  paid  one  year's  rent,  or  the  rent  for  any  less 
period  that  may  happen  to  be  due,  (c)  provided  he  gives  notice  of  his 
claim  prior  to  such  sale  or  removal,  (d)  or  the  sheriff  is  aware  of  its 
existence,  {e)  But  there  must  be  an  existing  tenancy  at  the  time,  (/)  and 
the  execution  must  not  be  an  execution  put  in  by  the  landlord  him8elf.(^) 
This  right  of  the  landlord  to  a  year's  rent  is  confined  to  executions  upon 
judgments,(A)  and  private  extents,  and  does  not  extend  to  prerogative 
process,  such  as  an  extent  in  chief  or  an  extent  in  aid.  (t )  By  7  &  8  Yict. 
0,  96,  8.  67,  "  no  landlord  of  any  tenement  let  at  a  weekly  rent  shall  have 
any  claim  or  lien  upon  any  goods  taken  in  execution  under  the  process  of 
any  court  of  law,  for  more  than  four  weeks'  arrears  of  rent,  and  if  such 
tenement  shall  be  let  for  any  other  term  less  than  a  year,  the  landlord  shall 
not  have  any  claim  or  lien  upon  such  goods  for  more  than  the  arrears 
of  rent  accruing  during  four  such  terms  or  times  of  payment." 

Property  of  third  parties  on  the  demised  premises  in  the  possession 
and  use  of  the  owners,  and  not  in  the  possession  or  under  the  charge  of 
the  tenant,  cannot  be  distrained  for  rent  The  landlord  has  no  right,  for 
example,  to  distrain  the  carriage  and  horses  of  a  morning  visitor  standing 
at  the  door  of  the  tenant'e(  dwelling  house,  or  under  a  shed  upon  the  de- 
mised premises ;  or  the  horse  of  a  stranger  who  has  called  at  the  house  on 
business,  and  tied  up  the  animal  to  the  gate  or  the  stable  door.  He  can- 
not distrain  a  horse  which  has  brought  com  to  be  ground  at  the  ten- 
ant's mill,  and  has  been  fastened  to  the  mill  door  whilst  the  com  was 


(f) Peaeods  t.  PwrvU,  6 Mooie,79 ; 2B.  &  B. 
862,  >.  c  Wright  ▼.  Dewa,  I  Ad.  &  B.  641  ; 
8  N.  &  M.  790,  ■.  c.  Parslaw  t.  Cfrippt,  Com. 
204.    Xaian  t.  Soutkhy,  Willei,  181. 

(a)  Smith  y.  Rumll,  8  Taunt.  400.  St 
John^s  CoUtgt  t.  Murwt,  7  T.  B.  268. 

{b)  Biadet  t.  ArundaU,  1  M.  &  S.  718. 

ie\  8  Anne,  c.  14.  1  Archbold'i  pnu^oe,  by 
Chittj,  8th  ed.  678— 676.    WiUiamt  w.  Lewtey, 

I  M.  &  Sc.  92.  SfMUlman  ▼.  Pollard,  7  Be 
N.  B.  911  ;  6  M.  &  Or.  1001.  /2Mcy  t.  Ryl$, 

II  M.&  W.  16.  At  to  the  party  entitled  to 
make  the  claim  as  the  immediate  Undlord,  see 
Bmnett'M  cue,  2  Str.  786.  Thwrgood  t.  Biduurdr 
io»,6M.&P.270;  7  Bing.  428,  i. c.  Colyer 
T.  SpttTf  4  Moore,  478.  FimUr  r.  Coobon,  I 
Ad.  ft  B.  !•  a  il9.Clarie  t.  Lord,  2  Dowl.  66, 


227.    Sawtkom  t.  Biuh,  ib.  641.    ITamMW 

T.  Barry,  7  Pr.  690. 

{d)  Waring  y.  Dewberry,  1  Str.  97.  Pei- 
grave  t.  Windham,  ib.  212.  AmiU  r.  Oamdt, 
8  B.  &  Aid.  440.  SmM,  t.  BmmU,  8  Tunt 
400,  ex  parte  Ducharmst,  1  Atk.  103.  And 
if  the  goods  on  the  premises  are  not  snffidott  to 
satisfy  a  year's  ren^the  sheriff  most  withdraw. 
FotUr  T.  HiiUm,  1  I>owL  86.  Caiweri  t.  Joitft, 
2B.  &Ad.  419. 

U)  Andrew  ▼.  Dixon,  8  B.  &  Aid.  646. 

{/)  Hodeonr,  (ToMoms,  6  B.  &  Aid.  88. 

ig)  Taylor  t.  Lanyim,  4  M.  &  P.  816;  6 
Bing.  686,  s.  c    Luy.  Lopei,  15  Bast,  230. 

(A)  Brandling  r.  Barrington,  9  D.  &  B.  617. 

(»)  The  King  t.  De  Canx^  2  f».  17.  The 
King  T.  HiU,  6  Pr.  19. 
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being  ground  to  be  taken  back ;  nor  a  horse  which  has  brought  yarn  to  a 
private  beam  belonging  to  the  tenant  to  be  weighed,  and  has  been  placed 
in  a  stable  on  the  demised  premises  whilst  the  weighing  was  accomplished, 
the  horse  in  each  of  these  cases  being  in  the  possession,  and  use,  and 
under  the  control  of  the  owner  or  his  seryant.(^)  Neither  can  the  land- 
lord distrain  the  boat  or  barge  of  a  third  party,  lying  in  a  private  dock,  or 
private  canal,  or  alongside  a  wharf  upon  the  demised  premises,  provided 
such  boat  or  barge  is  in  the  hands  and  under  the  care  of  the  master  and 
crew  of  the  owner,  and  is  at  the  time  employed  in  the  owner's  business, 
and  is  in  his  use  and  possession,  and  not  in  the  use  and  possession,  nor 
under  the  control  of  the  tenant ;  (/)  if  indeed  it  is  abandoned  and  left 
upon  the  demised  premises  in  the  possession,  or  use,  or  under  the  care  of 
the  tenant  or  his  servants,  then  it  is  distrainable.  (m) 

The  goods  and  chattels,  and  wearing  apparel  of  a  guest  in  the  tenant's 
house,  in  the  actual  possession  and  use  of  such  guest,  cannot  be  distrained 
for  rent,  whether  the  house  in  which  the  guest  is  lodged  is  a  private  dwell- 
ing-house or  a  common  inn.  (n) 

The  goods  and  chattels  also  of  third  parties  placed  upon  the  demised 
premises  in  the  possession  and  under  the  care  of  the  tenant,  in  the  ordi- 
nary course  of  trade,  are  exempt  from  distress.  Thus  the  goods  and  chattels, 
horses  and  carriages  of  travellers,  deposited  in  hostelries  and  public 
stables,  (o)  or  in  a  market  or  fair,  where  things  are  taken  to  be  bought  or 
sold,  {p)  or  goods  delivered  to  a  carrier  to  be  carried  for  hire,  (q)  The 
horse  in  the  smith's  shop  shall  not  be  distrained  for  the  rent  issuing  out  of 
the  shop,  nor  the  horse,  &C.9  in  the  hostry,  nor  the  materials  in  the  weav- 
er's shop  for  the  making  of  cloth,  nor  cloth  or  garments  at  a  tailor's, 
nor  sacks  of  com*  nor  meal  in  a  mill,  nor  in  a  market,  for  it  is  in  custody 
(protection)  of  law."  (r)  This  exemption  in  favour  of  trade  has  in  modem 
times  been  extended  to  the  yam  of  a  stocking  manufacturer,  placed  in  the 
house  of  the  tenant,  a  stocking  weaver,  to  be  woven  into  stockings ;  {s)  to 
the  silk  of  a  velvet  manufacturer,  delivered  to  the  tenant,  a  silk  weaver, 
and  taken  home  by  him  to  be  made  into  velvet,  at  his  own  house ;  (t)  to 


{k)  Owen,  J^Red4Y.  Burltm,  do.  Elis.  596. 
MuipraU  ▼.  Grtgory,  8  M.  &  W.  679. 

(I)  MutpraU  ▼.  Gregoiy,  1  H.  &  W.  646, 
658,  660. 

(m)  lb.  688.   8  M.  &  W.  677,  b.  c. 

(si)  7  Hen.  7, 1  b.  Bro.  Abr.  251,  pL  70. 

(o)  Bro.  Abr.  (Distraes)  pi.  57;  1  Boll.  Abr. 
688,  pi  12. 

ip)  7  Hen.  7, 1  b.  Bro.  Abr.  (Diatxew)  pL  57. 
Crosier  t.  Tomiin»<nh  2  Ken.  489. 

(a)  Cfitbawm  v.  Uwrd,  1  Solk.  249. 


(r)  Co.  lott  47,  a.  Stofie  miae  an  tailor, 
fuller,  Bhereman,  weaTer,  miller  et  hnjnnnodi  ne 
■eront  distreine  car  ceox  artifiden  aont  ponr  le 
eonunon  wealo.  Bro.  Abr.  DiBtreise,  foL  251, 
pL  70.  Hon  toje  en  le  shop  d\m  taylor  ne  pent 
etre  diitrain,  nee  mon  cheTsl  en  on  notterie«  nee 
mon  cheral  en  le  shop  d*on  fenor,  que  est  la  d'etre 
ier,  car  la  ley  done  liberty  a  mister  mes  Mens  la. 
BoUe  Abr.  fol.  668,  pL  12. 

TFomI  V.  CVark  1  Cr.  &  J.  484. 
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i)  OUton  T./resoiiy  3  Ad.  &K  v.  8.  89. 
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bullocks  Bent  to  ft  slaoghterer,  or  carcBue  batcher,  to  be  sloagfatered 
and  cat  ap  in  the  way  of  his  trade,  and  sent  back  in  joints  to  the  owner  to 
be  sold  or  oonsomed  ;(u)  to  com  sent  to  a  miller  to  be  groand ;  (x)  to  old 
clothes  sent  to  a  tailor  s ;  casks  sent  to  a  cooper  s,  or  boats  to  a  boat- 
builder,  to  be  repaired  :(y)  goods  sent  to  a  weigher  to  be  weigfaed,(2)  or 
to  an  aoctioneer,  commission  agent,  &ctor,  warehouseman,  wharfinger, 
or  other  agent,  to  be  sold  or  exported,  or  otherwise  to  be  dealt  with  in  the 
coarse  of  trade.(a)  "  The  principle  of  the  exemption,"  obserres  Parke,  B., 
''  is  the  public  good :  that  is,  that  all  men  may  freely,  and  without  inter- 
ruption or  danger  of  the  loss  of  their  goods,  deal  with  those  who  carry  on 
trades  or  businesses  for  the  benefit  of  all,  indiscriminately ;  or  buy  ox  sell 
in  fairs  or  markets,  and  thos  supply  themsdvee  with  the  connnoditieB  of 
life  ....  The  ground  of  the  exemption  is  not  that  the  goods  ore  to  be 
worked  up  or  managed,  but  that  they  are  necessarily  to  be  placed  on  the 
premises  of  the  trader,  in  the  way  of  his  trade,  if  that  trade  is  to  be  made 
available  to  the  public."(^)  If  the  trade  can  be  carried  on  with  profit  and 
advantage  without  the  things  being  left  on  the  demised  premises  in  the 
custody  and  possession  of  the  tenant,  they  are  not  there  ex  neceuitaie, 
and  are  consequently  distrainable.  Thus  it  has  been  held  that  if  a  brew- 
er's casks  be  left  with  a  publican  until  the  beer  is  consumed,  the  casks  do 
not  fall  within  the  exemption,  and  are  not  privileged  from  distress,  inas- 
much as  it  is  in  nowise  essential  to  the  carrying  on  the  trade  of  the  publi- 
can that  the  brewer  should  find  the  casks,  (i;)  So,  if  the  barge  of  a  pur- 
chaser of  salt  is  left  at  the  salt-works  in  the  possession  of  the  vendor 
of  the  salt,  it  is  distrainable  for  rent»  inasmuch  as  '*  it  is  not  neoessary 
for  the  protection  of  trade  that  the  boat  should  be  delivered  into  the 
custody  of  the  person  manufacturing  and  selling  salt  The  trade  may  well 
be  carried  on  at  the  salt  works  without  the  possession  of  the  boat  being 
at  all  parted  with  by  the  owner."  (d)  Upon  the  same  principle  it  has  been 
holden  that  a  farmer's  cart  which  has  brought  malt  to  a  brewer,  and  has 
been  left  in  the  brewer's  yard  in  the  possession  and  under  the  charge 
of  the  brewer,  or  his  servant,  to  be  loaded  with  a  return  cargo  of  grains,  or 
beer,  is  distrainable  for  the  rent  of  the  brewing  premises,  (e)   If  a  carriage 

in)  Brown  y.SheviU,tk^.&  1R,\SS.  a.  c    Tkompton  r.  MaikiUr,  S  Uoon,  ^Si i  ^ 

(x)  do.  Eliz.  696.  Bac.  Abr,  distbob.  (b.)  Biug.  288,  s.  c    MaUkiat  t.  JOnutn^  2  C.  & 

(y)  per  Ld.  Abinger,  7  M.  &  W.  465 ;  1  H.  P.  363. 

&  W.  660,  661.  (b)  Parke  B ,  I  M.  &  W.  652»  667. 

ii)  Eead  t.  Burley,  Cro.  Blis.  696.  (e)  JonU  r.  JadtsoA,  7  H.  &  W.  461. 

a)  Findon  t.  M'Larm,  6  Ad.  &  B.  v.  i.  (d)  Aldenon,  B.,  MuipnUt  t.  Gngoty,  1  K . 

..    Adams  t.  GraM,   1  C.  &  M.  880.    Gil-  &  W.  646;  8  M.  &  W..  677. 

man  ▼.  EUon,  6  Uoore,  248  ;  8  B.  &  B.  76,  (e)  per  Cur.  8  M.&  W.,  681. 
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which  has  been  sent  to  a  coaohmaker  to  be  repaired  is  left  on  the 
premises  after  the  repairs  have  been  completed^  for  purposes  foreign  to  the 
trade  of  a  coaohmaker,  it  is  distrainable,  {/)  nnless  the  coachmaker  exer- 
cises some  other  trade  thereon,  and  the  carriage  is  left  with  him  for  the 
porpose  of  being  dealt  with  by  him  in  the  exercise  of  such  trade.  If 
he  exercises  the  trade  of  a  commission  agent  for  the  sale  of  coaches  and 
carriages,  as  well  as  the  trade  of  a  coachmaker,  and  the  carriage  is  left 
with  him  to  be  sold,  it  would  then  come  within  the  principle  of  the 
exemption,  {g)  It  has  been  held  that  a  carriage  standing  at  livery  is  dis- 
trainable.  (A)  Whenever  a  chattel  found  upon  the  demised  premises 
has  been  lent  or  let  by  the  owner  to  the  tenant,  it  is  distrainable  if  it  is 
not  in  actual  use  at  the  time  of  the  levying  of  the  distress,  (t)  There 
is  a  decision  to  the  effect  that  cattle  on  their  way  to  market  in  charge 
of  a  drover,  and  turned  into  a  close  on  the  demised  premises  in  the  nighty 
are  distrainable ;  {k)  but  this  decision  appears  to  be  directly  at  variance 
with  numerous  authorities,  and  with  the  principles  established  for  the  be- 
nefit  of  trade,  and  cannot  now  be  considered  law.  (I)  Independently  of 
the  exemption  in  favour  of  trade,  '^  the  cattle  may  reasonably  be  consi- 
dered as  having  continued  in  the  possession  of  the  drover,"  {m)  and  if  so, 
they  are  not  distrainable  on  this  ground  alone.  And  whenever  the 
landlord's  permission  to  place  cattle  upon  tlie  demised  premises,  for  a  tem- 
porary purpose,  has  been  asked  and  obtained,  and  the  beadts  are  placed 
thereon  with  the  express  authority  of  the  lessor,  the  latter  cannot  after- 
wards distrain  them  without  giving  notice  to  the  owner  of  the  withdrawal 
of  his  consent.  The  landlord  in  such  a  case  impliedly  undertakes  not  to 
exercise  his  power  of  distress,  as  by  so  doing  he  would  be  guilty  of  a  di- 
rect fraud,  (n)  And,  lastly,  it  has  been  enacted  and  declared  by  7  Anne,  c. 
12,  s.  d,  on  grounds  of  public  policy  that  process  of  distress  against  the 
goods  of  any  ambassador,  or  other  public  minister  of  a  foreign  state,  or  of 
his  domestic  servants,  shall  be  void. 

Ooods  and  chattels  of  the  tenant  privileged Jrom  distress, — Gk)ods  and 
chattels,  and  articles  of  produce  of  a  perishable  nature,  have  always  been  con- 
sidered to  be  unfit  to  be  taken  and  detained  as  a  pledge  for  rent»  inasmuch 


i?) 


Sktpherd  ▼.  Citft,  5  C.  ft  P.,  418.  60.    Latw,  1161. 

_  )  Findon  v.WLaren.  6  Ad.  K  H. i.  891.  (/}  TaU t.  QUtd,  2  Saand.  290,  a  2.    Chria- 

(A)  FrancU  y.  Wyatt,  3  Ban.  1498;  1  W.  tuui*i  Bl.  Com.  8  n.  4.    N^tgetUy.Kvnotm,  1 

Bl.  483 ;  3  M.  dc  W.  681.    Adam  y.  Qran€y  1  Jebb  k  Symes,  Irish,  Q.  B.  Rep.  97.  Bayley,  J., 

Gr.  &  M.  881.  Adomi  y.  Orane,  1  €.  &  M.  887.    Findon,  y. 

(t\jp'MUo»  y.  Logan,  3  M.  &  Sc.  82.  Oorton  y.  M*Lane,  6  Ad.  &  B.  ir.  8.  891. 

Fatkner.  4  T.  B.  585.  (m)  per  Car.  1  M.  &  W.  881,  682. 

(h)  Fowiet  y.  Joyce,  3  Iioy.  260.    2  Ventr.  (n)  Joyce  y.  Fowlee,  2  Vem.  129.    Horrford 

y.  Webd€r,  1  G.  H.  &  B.  696;  1  Gale,  1,  b.  g. 
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as  tbey  are  liable  to  a  rapid  deterioration^  and  cannot  be  restored  to  the 
tenant  in  as  good  plight  as  they  were  in  when  taken,  within  the  period 
allowed  by  law  for  their  redemption.  Therefore,  firuit»  milk,  and  other 
things  of  a  perishable  nature  could  not  be  distrained;  "but  as  the 
statute  2  W.  &  M^  c.  6,  s.  S,  directs  the  distress  to  be  sold  within  five 
days  unless  replevied,  perhaps  the  ancient  rule  of  the  common  law,  with 
respect  to  the  perishable  nature  of  the  distress  no  longer  extends,  in  the 
case  of  a  distress  for  rent,  to  any  thing  which  is  not  liable  to  deterioration 
within  the  period  prescribed  by  the  statute  for  the  sale  of  it.  (o)  As  the 
things  distrained  were  regarded  at  common  law  in  the  light  of  a  pledge 
to  be  returned  to  the  tenant  when  the  rent  was  paid,  it  was  held  that 
money  could  not  be  distrained  unless  in  a  bag,  because  the  identical  pieces 
could  not  be  known  and  restored ;  and  that  grain  or  flour  could  not  be 
taken  out  of  a  sack,  or  hay  fix>m  a  bam,  because  it  could  not  well  be  as- 
certained whether  the  identical  quantity  taken  had  been  rendered  back 
again.  Com  in  the  sheaf  was  not  distrainable  unless  it  were  found  in  a 
carl  in  ^fiSM  it*  could  be  removed  without  injury  or  loss;  nor  grow- 
ing cdi^^'griisr  fruits,  hops,  roots,  and  growing  produce,  as  it  was 
attlA!S0(l^^%  the  freehold,  and  could  not  be  taken  up  and  returned  to 
tffS  tenant  in  case  he  chose  to  redeem  the  pledge  in  the  same  state  and 
condition  as  it  was  in  when  removed.(/9)  But  the  acts  of  2  W.  &  M.,  c.  2,  s. 
3,  and  11  Geo.  2,  c,  19,  s.  8  &  9,  now  enable  the  lessor  to  distrain  loose 
com  and  com  in  the  sheaf;  (r)  straw  and  hay,  growing  com,  grass,  hops, 
roots,  fruits,  pulse,  and  growing  produce  generally.  These  acts,  how- 
ever, do  not  extend  to  trees,  shrabs  and  plants  growing  in  nursery  gar- 
dens, nor  to  money. 

TenantB  Jixtures  annexed  to  the  freehold  by  nails  and  permanent 
fastenings,  such  as  fumaces,  cauldrons,  cbimney-pieces,  kitchen-ranges, 
stoves,  coppers,  grates,  blinds,  &c.  &c.,  are  not  distrainable,  as  they  can- 
not be  removed  and  restored  without  sustaining  some  injury,  {s)  But  if 
they  are  attached  to  the  freehold  by  bolts  aud  screws,  so  as  to  be 
movable,  they  may  be  distrained  and  taken,  {t)  A  millstone  in  a  mill, 
and  an  anvil  in  the  smithes  shop  cannot  be  distrained  for  rent,  although 
the  anvil  be  removed  out  of  the  stock,  or  the  millstone  out  of  the  socket  to 


(o)  Bmdhif  on  DiitraM,  218,  ed.  1808.  604.    Abbott  C.  J.,  4  B.  fit  Aid.  20T.    Dtuhg 

(p)  I  BoUe  Abr.  607.    Bradby  on  Distrettes,      y.  Harris,  1  Ad.  &  B.  h.s.  898,  890.    DaUmt 


218 ;  Gilbert,  82.  y.  WkUiett^  3  Ad.  ft  B.  v.  s.  961 :  SO.  &  D 

(r)  Clari  t.  Gathairik,  2  Mooxe,  491.    dark  71 ,  •.  c. 

V.  Co/wrt,  8  Mowe,  114,  1 16.  d)  Ghuiow,  B.,  JHdt  ▼.  Bmddlw,  1  M^Od. 

W  Co.  Litt  47,  b.    iVri6/««  T.  ^^irt,  4  T.  R.  234.                                    -'f^'^^lf. 
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be  picked,  for  the  anvil  is  ftcooonted  part  of  the  forge,  and  the  mill* 
stone  part  of  the  mill,  though  it  is  not,  when  taken,  actually  fixed  to  the 
freehold.  (») 

Things  conditionally  exempt.-^'BeastB  of  the  plough,  implements  of 
husbandry,  and  the  tools  and  instruments  of  a  man^s  trade  or  profession- 
such  as  the  books  of  the  scholar,  the  axe  of  the  carpenter,  the  anvil  of  the 
smith,  (a:)  the  stocking-loom  of  the  weaver,(y)  the  thrashing  machine  of 
the  fanner,  are  privileged  from  distress  so  long  as  they  are  in  actual  use,(^) 
or  there  are  other  goods  on  the  demised  premises  sufficient  to  satisfy  the 
rent  without  them.  Sheep,  in  common  with  beasts  of  the  plough,  share 
in  this  latter  exemption  by  express  legislative  enactment  By  61  Hen. 
8,  Stat  4,  it  is  provided  that  no  man  of  religion*  nor  other  person 
shall  be  distrained  by  his  beasts  that  profit  his  land,  nor  by  his  sheep,  by 
the  king's  or  other  bailifis,  so  long  as  they  can  find  other  distress  or  other 
chattels  sufficient  for  the  levying  of  the  distress,  (a) 

What  amounts  to  a  distress  for  rent, — It  is  not  necessary  in  order  to 
make  a  distress  for  rent,  that  the  lessor,  or  his  agent,  shoi]|4  ta)i9  corporal 
possession  of  the  things  intended  to  be  distrained.  It  if  fnQcient  if 
the  lessor  in  person,  or  by  deputy,  enters  upon  the  demised  premiap  and 
announces  the  distress  to  the  tenant,  or  his  servants,  or  the  persons  in  ae? 
tual  occupation  of  the  property.  Thus  when  a  stranger  was  about 
to  remove  some  goods  he  had  deposited  on  the  demised  premises,  and 
the  lessor,  hearing  of  his  intention,  came  upon  the  land  and  declared  that 
he  would  not  suffer  the  things  to  be  removed  until  his  rent  was  paid, 
and  then  went  away,  and  in  the  course  of  the  day  sent  in  a  broker  who 
made  a  formal  distress,  but  in  the  mean  time  the  stranger  had  removed 
his  property  off  the  demised  premises,  it  was  held  that  the  distress  was 
commenced  by  the  landlord's  entry  and  declaration,  and  that  the  landlord 
was  justified  in  retaking  the  goods  at  the  place  to  which  they  had  been  re- 
moved. (2)  So  where  the  landlord  s  agent  entered  upon  the  demised  pre- 
mises in  the  absence  of  the  tenant,  and  told  the  servants  of  the  latter 
that  he  was  come  to  distrain  for  rent,  and  walked  round  the  premises,  took 
aa  inventory  and  left  this  inventory  at  the  dwelling  house,  with  a  notice  of 


(«)  Bro.  Abr.  (DittiMi)  pL  28 ;  14  Hen.  8,  urn,  6  T.  B.  188.     WagiUfy.  Clark,  WoodfiJ], 

fill.  85,  pL  6.  826.    RobtrU  y.  Jack$on,  Peake'i  Ad.  Gas.  86. 

(»)  14  Hen.  8,  f.  25,  pi.  6;  Go.  Litt  47,  a»  (a)  Chowing  crops   not   being    immediately 

Jktviei  y.  Alton,  8  D.  ft  L.  189.  available,  do  not  preyent  the  landlord  from  dis- 

(y)  Wattt  y.  Daviit  1  Selw.  N.  P.  676.  Simp-  training  beasta  of  the  plough.  PiggoU  y.  BirUei, 

mm  T.  ffartapp,  Willet,  512.  Smith's  Lead.  Caa.  1  M.  ft  W.,  441, 442. 

J87— 184.  Sarveyr.Poeoek,nVi.8tW.7A0.  (&>  IToMfy.Mmii,  2M.ftP.80,81;  5Bing. 

Wood  y.  Ciari,  1  Gr.  ft  J.  484.  10^  i^  c 


(v)  14  Hn.  8,  lbl.25,  pi.  6.  Stonyr,  Roim^ 
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distress  'addressed  to  the  tenant,  informing  him  that  he  had  distrained  the 
goods  mentioned  in  the  inventory  for  rent  dne  to  his  landlord,  it  was  held 
that  the  distress  was  completed  and  accomplished  by  these  acts  of  the 
agent,  and  that  the  subsequent  departore  of  the  latter  without  leaving  any 
one  in  possesion  of  the  things  distrained  was  not  an  abandonment  of  the 
distress,  (r)  And  where  the  agent  of  the  lessor  went  into  a  field 
forming  part  of  the  demised  premises  where  the  tenant's  catde  were 
grazing,  and  placing  his  hand  upon  one  of  the  beasts,  declared  that  he 
distrained  the  whole  of  them  for  the  rent  then  due,  it  was  held  that  this 
was  an  actual  levying  of  a  distress  on  all  the  cattle  in  that  particular  in- 
closure.  {d) 

The  tenant  is  entitled  to  recover  damages  for  the  wrongful  distress,  al- 
though he  had  the  free  use  of  the  goods  all  the  time  they  were  in  the  con- 
structive custody  of  the  law.  (e) 

Impounding  and  securing  the  goods, — ^The  landlord  may  now  impouDd 
the  things  distrained  in  any  bam  or  building,  hovel  or  rick,  or  on  any  fit 
part  of  the  demised  premise8.(y)  No  formal  impounding  is  required  as  in 
ancient  times,  in  order  to  remove  the  goods  from  the  possession  and  con- 
trol of  the  tenant,  and  place  them  in  the  cnstody  of  the  law.  As  soon  as 
the  distrainor  has  made  out  and  delivered  to  the  tenant,  or  has  left  upon 
the  premises  an  inventory  of  the  goods  he  has  taken,  they  are  impounded 
within  the  meaning  of  the  statute.  Thus,  where  the  landlord  distrained 
four  casks  of  beer  in  a  cellar,  and  gave  the  usual  notice  of  the  distress  to 
the  tenant,  and  left  the  casks  where  he  found  them  in  the  cellar,  witfaont 
placing  them  under  lock  and  key,  or  leaving  any  person  in  charge  of  them, 
it  was  held  that  the  casks  were  duly  impounded.  (^)  So  where  cattle  which 
had  been  distrained  for  rent  were  left  in  a  field  on  a  farm  where  they  were 
taken,  and  the  gates  of  the  field  which  had  been  properly  secured  by  the 
broker  who  levied  the  distress  were  opened^  and  the  beasts  taken  out  and 
driven  away,  it  was  held  that  this  was  a  pound-breach  rendering  the  party 
who  committed  the  act  liable  to  treble  damages  under  the  stlitute.(A)  And 
if  the  distrainor  enters  and  makes  a  general  announcement  of  the  distress 
on  one  day,  and  follows  up  the  proceeding  on  the  next,  by  giving  the 
tenant  notice  of  the  particular  things  distrained  and  taken,  the  impounding 
is  complete  at  all  events  from  the  time  of  such  notioe.(t) 


(c)  Swan,n  V.  Ewl  Falmomk,  8  B.  Ac  C.  (y)  2  Wm.  &  M.  sen.  l,e.  5:  11  6«o.  2,c 
456 ;  2  M.  &  B.  534.  19, 1. 10. 

(d)  ThatMU  T.  Harrie»,  1  Sc  N.  B.  524.  (pr)  Finh  t.  Putvit,  5  T.  B.  482. 

{e)  Bayiitt  t.  Fisher,  7  Bixig.  153 ;  4  K.  &  (h)  Ctutlenukn,  t.  Ifieb,  Gbr.  &  Mmh,  269. 

P.  790.  (%)  Th9wm  V.  Smrriet,  I  St.  K.  £.584,  535. 
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Formerly  the  distrainor,  in  removing  the  goods  distrained,  might  have 
removed  them  to  any  place  he  thought  fit  for  the  purpose  of  impounding 
them,  but  the  statute  of  Marlbridge  prohibits  the  distrainor  from  driving 
the  distress  out  of  the  county  in  which  it  is  taken,  and  by  1  &  2  Ph.  & 
M.  c.  12,  s.  1,  it  is  enacted  that  no  distress  of  cattle  shall  be  driven  out  of 
the  hundred,  rape,  wapentake,  or  lathe  in  which  it  has  been  taken,  except 
it  be  to  a  ponnd  overt  within  the  same  shire  not  above  three  miles  distant 
from  the  place  where  such  distress  was  taken,  and  that  no  cattle  or  goods 
distrained  shall  be  impounded  in  several  places,  whereby  the  owner  shall 
be  constrained  to  sue  several  replevies  for  the  delivery  of  the  distress  so 
taken  at  one  time,  on  pain  of  forfeiture  of  one  hundred  shillings  and  treble 
damages. 

If  the  distrainor  uses  or  consumes  for  his  own  private  use  things  dis- 
trained and  impounded ;  if  he  draws  beer  out  of  a  barrel,(>t)  tans  hides,(/) 
or  uses  or  works  beasts  or  cattle,(m)  he  of  course  subjects  himself  to  an 
action  for  damages  at  the  suit  of  the  owner  thereof. 

Pound  breach. — ^As  soon  as  the  goods  are  impoundecF'tfaey  are  in  the 
custody  of  the  law,  and  the  tenant  cannot  retake  them  withou£%eing  guilty 
of  pound  breach,  and  subjecting  himself  to  an  indictment, (n)  and*  also  to 
an  action  for  treble  damages  and  costs  of  suit,(<»)  although  the  distress  may 
be  wrongful  or  irregular^  and  no  rent  may  be  in  arrear  or  ixie.(jj)  If  the 
pound  is  broken,  and  the  goods  are  taken  away,  the  landlord  may  foUow 
after  them  and  recapture  them,  but  he  must  not  break  open  the  doors  of  a 
private  house  or  private  stable  or  inclosure,  nor  enter  the  grounds  of  a 
third  party  for  the  purpose  of  retaking  the  goods,  except  it  be  on  fresh 
pursuit.  (^) 

BsPLEViN/or  a  u^rongful  distress. — As  the  things  distrained  were  ori- 
ginally  regarded  merely  as  a  pledge  for  the  payment  of  the  rent,  it  was 
thought  that  one  pledge  was  as  good  as  another,  and  that  the  end  and 
object  of  the  distress  would  be  as  well  answered  by  sufficient  sureties  for 
the  payment  of  the  rent  as  by  the  retention  of  the  distress  itself.  The 
law,  therefore,  permitted  the  tenant  to  have  back  the  things  distrained, 
provided  he  substituted  another  sufficient  pledge  in  lieu  thereof,  and  gave 
security  to  the  sheriff  of  the  county  in  which  the  distress  had  been  taken 


ii)  Dod  ▼.  Monger,  6  Mod.  216.  tieman  ▼.  iftdb.  Gar.  &  Hanh.  260. 

n  Duncomh  t.  Orem,  Oro.  Eli«.  788.  (p)  Co.  LitL  47  b.     CcUwmk  t.  BetUon,  1 

m)  Poit,  ch.  25,  s.  1.  Raym.  104.    ParrtU  Nav.  Co.  v.  Slower,  6  M. 

n)  Rex  y.  Bradtkaw,  7  C. &  P.  288.  &  W.  564. 

o)  2  Wm.  &  M.  ■«».  1,  c  5,  a.  4 ;  11  a«o.  2,  (q)  Rich  t.  WoolUy,  6  M,  &  P.  675 ;  7  Bing. 

19,  a.  10.  Fifth  T.  Pwvie,  5  T.  B.  482.  C«#-  651,  •.  c. 
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for  the  piosecution  of  his  complaint  against  the  distrainor  for  the  nnlawfal 
taking  and  detainer  of  the  chattels,  (r)  The  proceeding  hy  which  this  wu 
e£Pected,  was  called  a  repleyin,  or  the  substitution  of  one  pledge  or  security 
in  the  place  of  another.  («)  The  tenant  whose  goods  had  been  distrained, 
sued  out  a  writ  directed  to  the  sheriff,  commanding  him  to  replevy  the 
goods  which  were  alleged  to  have  been  taken  and  unlawfully  detained,  and 
to  do  justice  between  the  parties  in  the  matter,  that  no-  more  complaint 
might  be  heard  for  want  of  justice.(/)  But  as  the  suing  out  of  this  writ 
from  the  High  Court  of  Chancery  occasioned  great  delay  and  injury  to 
persons  resident  in  the  more  distant  parts  of  the  kingdom,  the  sheriff  was 
by  the  statute  of  Marlbridge  (52  Hen.  8,  c.  21)  authorized  to  replevy 
beasts  on  his  own  authority  without  the  writ  of  repleyin,  on  complaint 
being  made  to  him  of  the  wrongful  taking  and  detainer.  The  tenant  is 
entitled  to  replevy  the  goods  distrained  at  any  time  before  they  are  actually 
sold,(f^)  and  for  this  purpose  he  must  attend  at  the  office  of  the  under- 
sheriff  of  the  county,  or  one  of  the  deputy  sherifiig  appointed  to  receive 
r6plevins,(a:)  and  there  tender  his  sureties,  and  enter  into  the  required  bond, 
and  the  under-sheriff  or  deputy-sheriff  is  then  bound  to  make  out  his  pre- 
cept for  the  delivery  and  restoration  of  the  distress  to  the  owner,  (y) 

Notice  of  the  distress  and  inventory  of  the  goods  distrained. — ^If,  after 
the  levying  of  the  distress,  the  goods  are  removed  from  the  demised  pre- 
mises to  be  impounded,  notice  of  the  distress  and  of  the  place  where  the 
goods  are  impounded  must  be  given  to  the  lessee.  And  if  the  goods  are 
impounded  on  the  demised  premises,  the  landlord  must  give  the  lessee 
distinct  notice  of  the  things  included  in  such  distress,  in  order  that  the 
tenant  may  know  what  he  is  to  replevy  in  case  he  wishes  to  have  back 
the  goods  and  to  dispute  the  legality  of  the  seizure.  And  for  this  par- 
pose,  as  soon  as  the  distress  is  made,  whether  by  the  lessor  or  his  bailiff, 
an  inventory  of  the  goods  distrained  should  be  made  and  served  upon  the 
lessee,  together  vrith  the  notice  of  the  distress.  The  notice  of  the  distress 
must  contain  an  accurate  statement  of  the  amount  of  rent  distrained  for, 
and  of  the  particular  things  taken.  If  the  rent  stated  in  the  notice 
exceeds  the  amount  that  was  then  due,  the  distress  is  an  illegal  distress, 

(r)  Aj  to  the  form  and  interpretation  of  reple-  Spelman,  Gloss.  485. 

Tin  bonds,  see  Jaehon  t.  Hant<m,  8  M.  &  W.  (t)  Fits.  N.  B.  68. 

477.  (*)  Jacob  Y,  King,  5  TmmLiSl.    Cff^Ukir, 

{»)  Rbplboiare  est  rem  apudalinm  detentam,  Stephent,  1  Ghitt.  196;  1  Marsh.  185. 

caatione  legitimfl^  interposittt  redimere.  Et  cantio  (a*)  1 3  Ed.  1 » stat  1 ,  c.  2 ;  1 1  Geo.  2,  c.  1 9,  a  liS. 

haec  est  stipulatio  in  forma  juris  adhibita    de  (y)  Brad,  lib.  4,  fol    156—159.    As  to  the 

stando  juri  et  sistendo  se  foro ;  dictum  antem  proceedings  in  replevin,  see  Bac.  Abr.  Befdem ; 

replegiare  quasi  reyadiare,  hoc  est  vadium  vel  S.  GMh. ;  Aftk,  Land.  &  Tent.  286 — 862 ;  AfdL 

pignus  unum  loco  alterins  loggerere  et  constituere.  Ft.  978. 
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although  the  value  of  the  thiogs  taken  falls  short  of  the  rent  actually  due, 
and  such  inongful  taking  and  detainer  cannot  he  cured  by  a  second 
notice  stating  the  amount  due.  Thus,  where  the  lessor  gave  notice  to 
the  lessee  that  he  had  distrained  for  165/.  28.  dd.  rent  in  arrear,  when 
the  actual  amount  of  rent  due  was  only  80/.  28.  Sd,,  it  was  held  that 
an  action  was  maintainable  against  the  lessor  for  the  wrongful  distress, 
although  the  value  of  the  goods  taken  was  under  80/.,  and  the  lessor, 
before  selling  them,  had  served  a  second  notice  on  the  tenant,  stating  the 
true  amount  of  rent  in  arrear,  and  that  the  distress  was  taken  for  that 
amount  only,  and  would  be  sold  unless  that  amount  was  paid  or  the  pro- 
perty replevied,  {z)  The  notice  must  also  contain  a  correct  enumeration 
of  the  things  distrained ;  for  if  the  landlord  removes  and  sells  goods  and 
chattels  which  were  not  included  in  the  inventory  and  notice,  and  which 
have  not  consequently  been  comprised  in  the  distress,  he  is  liable  to  an 
action  for  damages  at  the  suit  of  the  tenant  (a) 

Apprai8ement  and  sale  of  the  distress. — If  the  tenant,  within  five  days 
after  he  has  received  notice,  neglects  to  repay  the  same,  the  lessor  or  dis- 
trainor may,  with  the  assistance  of  the  sheriff  or  under-sheriff  of  the 
county,  or  a  constable  of  the  hundred  or  parish,  cause  the  goods  and 
chattels  distrained  to  be  appraised  by  two  sworn  appraisers,  and  may  after- 
wards sell  them  for  the  best  price  that  can  be  got  for  them,  and  apply 
the  purohase-money  in  discharge  of  the  rent  and  the  costs  of  the  sale,  {b) 
leaving  the  overplus,  if  any,  in  the  hands  of  the  said  sheriff,  under-sheriff, 
or  constable,  for  the  owner  s  use. 

The  schedule  of  the  stat.  57  Geo.  8,  c.  93,  regulating  the  costs  of  ap- 
praisements, *'  whether  made  by  one  broker  or  more,"  refers  only  to  the 
case  of  the  employment  of  a  single  appraiser  by  consent,  and  does  not 
dispense  with  the  attendance  of  the  two  sworn  appraisers  required  by  the 
statute.  (<?)  If  the  broker  or  person  actually  making  the  distress  on 
behalf  of  the  landlord  constitutes  himself  one  of  the  appraisers,  the  ap- 
praisement is  wrongful  and  irregular,  (d) 

If  the  tenant  holds  under  a  covenant  not  to  carry  hay  or  straw  off  the 
demised  premises,  the  landlord  who  has  distrained  hay  and  straw  may 
sell  it,  subject  to  a  condition  that  the  purchaser  shall  consume  it  on  the 
land,  {e) 

(«)  Tayhr  t.  ffenniier,  12  Ad.  &  B/491, 492.  FUteUr  ▼.  Saundm,  1  Hood,  dt  Rob.  875. 

(a)  BtMhop  T.  BryanU  6  C  &  P.  4S4.  (d)  Wettwood  t.  Cowfu,  1  Sttik.  172;  Ball, 

(h)  2  Wm.  &  H.  seu.  I,  c.  6.    Pigyott  ▼.  N.  P  81. 
Birtlei,  1  M.  dc  W.  448.  (e)  Abbey t.  Fetch,  8  M.  &  W.  419.  FnuKer. 

(c)  Aiki^  T.  Flieier,  10  Ad.  dc    B.    640.  v.  £m,  10  M.  dc  W.  709. 
Bishop  ▼.  Br^nt,  6  G.  &  P.  484,  ovemilmg 
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If  the  lessor  intends  to  exercise  the  power  of  sale  giren  him  by  slat 
11  Geo.  2,  c.  19,  s.  8,  over  the  growing  produce  of  the  land,  he  must 
give  the  tenant  notice  of  the  particular  crops  distrained,  and  as  soon  as 
the  crop  has  come  to  maturity,  and  has  been  out  or  gadiered,  and  de- 
posited in  a  bam  or  other  proper  place  of  deposit  pursuant  to  the  act,  the 
lessor  must,  within  the  space  of  one  week  thereafter,  give  to  the  teoBOt,  or 
leave  at  the  last  place  of  his  abode,  notice  of  the  place  where  such  crop 
and  chattels  so  severed  from  the  freehold  are  deposited,  and  at  the  expira- 
tion of  five  days  fh>m  the  giving  of  such  notice,  he  may  appraise  and  sell 
the  same  in  the  usual  way^  if  the  tenant  has  not  in  the  meantime  paid  or 
tendered  the  whole  rent  then  in  arrear.  (/) 

Goods  followed  and  distrained  after  a  fiBudulent  removal,  or  whilst 
depasturing  on  commons  appendant  or  appurtenant^  may  be  sold  in  the 
same  manner  as  if  they  had  been  distrained  on  the  demised  premises.  (^) 

If  goods  are  distrained  and  sold  when  no  rent  is  due  or  in  anear,  the 
distrainor  is  liable  to  an  action  for  the  recovery  of  double  the  value  of 
such  goods.  (A) 

Costs  and  expenses  of  the  distress. — ^By  67  Geo.  8,  c.  98,  it  is  enacted, 
that  no  person  making  any  distress  for  rent  under  20/.  shall  take  or 
receive  out  of  the  produce  of  the  things  distrained  and  sold  any  more 
than  the  following  costs  and  charges :  i.  ^.,  for  levying  the  distress,  Bs. ; 
for  the  man  in  possession,  2s.  6d.  per  day  ;  for  the  appfaisement^  M.  in 
the  pound,  with  the  amount  of  the  stamp  ;  for  advertisements,  10s,;  for 
catalogues,  sale,  and  commissiony  and  delivery  of  goods  to  the  purchaser, 
Is,  in  the  pound  on  the  net  produce  of  the  sale.  If  more  costs  and 
charges  are  levied  than  those  allowed  by  the  act,  the  party  aggrieved  has 
a  summary  remedy  before  two  justices  for  treble  the  amount  of  the 
charges,  or  he  may  bring  an  action  for  the  recovery  of  them ;  bnt  it  is 
provided  (s.  4)  that  no  judgment  shall  be  given  against  the  landlord  for 
such  treble  costs,  unless  he  has  personidly  levied  the  distress.  Every 
broker  or  other  person  who  shall  make  and  levy  any  distress  is  to  give  a 
copy  of  his  charges,  and  of  all  the  costs  and  charges  of  the  distress  ugned 
by  him,  to  the  person  on  whose  goods  and  chattels  any  distress  shall  have 
been  levied,  although  the  rent  demanded  may  exceed  the  sum  of  20/.  (f) 
When  the  rent  distrained  for  exceeds  20/.,  the  costs  are  not  limited  to  any 


(/)  Owen,  V.  Legh,  8  B.  At  Aid.  470   Proud-  v.  PaUr»on,  1  C.  &  K.  271 ;  Arch.  Land,  ft 

love  V.  Tteemhvf,  1  C.  &  M.  826.    Biffgint  t.  Tent  808.     MasUn  ▼.  Farrit,  1  C.  B.  716. 

Ooode,2C.&J.Ui,  {%)  HartY.  LtObk,  1  M.  &  W.560;  I  ft2 

iff)  11  Geo.  2,  c.  19.  Ph.  ft  M.,  e.  IS,  a.  2.    Chiid  t.  CktaiMam, 

(A)  2  Wm.  ft  M.  MM.  6,  c.  5,  s.  2.    Lockier  5  B.  &  Ad.  1049. 
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partionlar  amoant  or  fixed  scale  of  charge ;  but  tbey  must  be  fair  and 
reasonable.  (/) 

Exeesrive  distresses. — If  the  lessor  distrains  goods  and  chattels  beyond 
what  is  reasonably  aad  fairly  necessary  for  the  purpose  of  realizing  the 
rent  and  expenses,  the  distress  is  an  excessiye  distress,  and  he  renders  him- 
self liable  to  an  action  for  damages  at  the  suit  of  the  lessee,  {m)  If  he 
distrains  the  crops  growing  in  two  fields  when  the  crop  growing  in  one 
wonld  be  sufficient  when  at  maturity  to  satisfy  the  rent  and  charges,  the 
-distress  is  an  excessi^  distress.  (»)  But  it  is  not  for  every  thfling  excess 
that  an  action  is  maintainable ;  it  must  be  disproportionate  to  some  con- 
siderable extent.  And  *'  if  there  is  but  one  thing  which  can  be  taken, 
so  that  it  must  be  taken  or  the  party  must  go  without  his  distress  for 
taking  it  no  action  lies,  though  it  much  exceeds  the  sum  for  which  the 
distress  is  takeiff'  {o) 

The  action  may  be  brought  by  a  lodger  or  under-tenant  whose  goods 
have  been  taken  as  well  as  by  the  lessee  himself;  (p)  and  if  the  lessee, 
after  the  distress,  entets  into  an  agreement  with  the  landlord  respecting 
the  sale  and  disposition  of  such  distress,  or  authorizes  him  to  dispense 
with  some  or  all  of  the  usual  forms  preparatory  to  a  sale,  he  does  not 
thereby  waive  or  abandon  his  right  of  action  for  the  excessive  distress,  {q) 

Of  the  action  for  use  and  occupation. — To  obviate  difficulties  that 
sometimes  occurred  in  the  recovery  of  rents  by  action,  when  the  demises 
were  not  by  deed,  it  has  been  enacted,  by  11  Geo.  2,  c.  19,  s.  14,  that  it 
shall  be  lawful  for  a  landlord,  where  the  agreement  is  not  by  deed,  to 
recover  a  reasonable  satisfaction  for  the  lands,  tenements,  or  beredita- 
meiits  held  or  occupied  by  the  defendant  in  an  action  on  the  case  for  the 
use  and  occupation  of  what  was  so  held  or  enjoyed,  and  if  in  any  evidence 
on  the  trial  of  such  action  any  parol  demise,  or  any  agreement  (not  being 
by  deed)  whereon  a  certain  rent  is  reserved  shaU  appear,  the  plaintiff  in 
such  action  shall  not,  therefore,  be  non-suited,  but  may  make  use  thereof 
as  an  evidence  of  the  quantum  of  damages  to  be  recovered." 

To  charge  a  party  in  an  action  for  use  and  occupation,  it  must  be 
proved  either  that  he  held  under  a  demise  not  under  seal ;  or  that  he 
actually  occupied,  or  that  there  has  been  an  occupation  by  some  other 

(0  Ly<m  T.  T<mkie$,  1  M.  &  W.  608.  diftrMt  when  trach  diitrew  is  illegal.     Toplu 

(m)  62  Hen.  8,  c.  4.     WdU  ▼.  Moody,  7  0.  t.  QraiM,  7  Sc  620. 

&  F.  59.    Holland  t.  Bird,  3  M.  &  Sc  868 ;  (o)  Per  Lord  EUenborongh,  Fidd  t.  MUehM, 

10  Bina.  15,  •.  c.     TaUs  t.  TearU,  6  Ad.  ft  B.,  6  Ero.  71,  72. 

M.  8. 282.  (P)  Fiihir  T.  Alffar,  2  C.  &  P.  374. 

(»)  Pig^oU  T.  mtiUs,  1  M.  &  W.  441.    As  {q)  WiiUmgkby  ▼.  Manhall,  4  D.  &  B.  539  i 

to  the  implied  promise  by  the  lessor  to  indem-  2  B.  &  C.  821,  s.  c. 
nify  hii  own  bidlifF  or  senrant  executing  the 
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parties  standing  in  snch  a  relation  to  him  that  their  oooopalion  is  his,  and 
that  he  is  personally  liable  for  it.  (r)  An  actoal  personal  occopatioQ 
is  not  necessary  to  sustain  the  action  when  there  is  a  written  oontzact  of 
demise  for  a  term  not  exceeding  three  years,  as  the  lessee  "  holds"  iritbin 
the  words  of  the  statate,  although  he  does  not  occupy ;  and  **  if  thero  is 
an  actual  holding,  and  the  power  to  occupy  and  enjoy  is  giTen  by  the 
landlord  to  the  tenant,  so  fiir  as  depends  on  the  landlord,  the  action  fiir 
use  and  occupation  is  maintainable.**  («)  But  it  is  otherwise  if  there  b 
no  written  contract  of  demise  between  the  parties,  and  no  actual  occopt- 
pation  or  enjoyment.  (/) 

The  lessor  may,  in  this  form  of  action,  recover  rent  agreed  to  be  paid 
on  a  written  demise,  although  the  premises  have  become  dilapidaled  and 
uninhabitable,  or  have  been  destroyed  or  injured  by  fire,  and  the  teiunit 
has  been  obliged  to  quit  them,  (ti)  Also  the  rent  or  compensation  re- 
served or  agreed  to  be  paid  for  the  working  of  a  mine,  (a)  and  compensa- 
tion for  the  actual  enjoyment  of  an  incorporeal  hereditament,  (y)  The 
compensation  accrues  de  die  in  diem,  so  that  if  there  is  no  express  con- 
tract for  the  payment  of  rent  at  specific  periods,  the  lessor  is  entitled  to 
be  paid  firom  day  to  day  so  long  as  the  occupation  lasts,  (z) 

Yery  slight  circumstances,  such  as  entry  on  the  land,  the  patting  up  a 
notice  or  advertisement ;  sending  a  woman  to  clean  windows  or  rooms, 
or  workmen  to  put  up  paper,  or  do  repairs^  will  suffioe  to  establish  the 
fact  of  actual  occupation,  (a) 

An  occupation  by  an  undertenant  of  the  lessee  against  the  will  of  the 
latter  is  the  lessee's  own  occupation  as  much  as  if  he  was  himself  personally 
present  upon  the  land,  (b)  But  if  one  of  two  joint  lessees  holds  over 
after  the  expiration  of  his  lease,  without  the  assent  of  his  co-lessee,  the 
latter  is  not  responsible  in  respect  of  the  occupation  of  such  oo-lessee.  {c) 


(r)  BnU  T.  SMt,  8  T.  B.  827.  Warina  t. 
^inff,  8  M.  A  W.  674. 

(«)  Tiodal,  G.  J.,  Iton  ▼.  Gorton,  6  Bing.,  N. 
C,  507;  7  8c.  547.  BiBkine,  J.,  SmSk  r. 
Twoari,  8  Sc  N.  B.  174;  OibU,  G.  J.,  5 
Taunt.  519.  Pimtro  t.  Judton,  8  M.  &  P. 
497 ;  6  Bmg,  £06,  a.  e.  WooUey  t.  WaOima, 
7  G.  ft  P.  610.  Mow  T.  JTmuMtt,  8  Ad.  &  B. 
665 ;  5  N.  ft  M.  1,  i.  c.  Cfr^ffory  t.  Bad- 
«oc4,  2  Smith,  18. 

(I)  Ante,  98, 94.  The  oeeopatien  of  the  wife 
befon  meiriage  ii  net  the  oecnpation  of  the 
hoftband.  Biehairdmm  t.  MaU,  8  Moote,  807 ; 
1  B  ftB.50,i.e. 

(«)  Baitr  t.  Holtan^fd,  4  Tmut  45.  Imm 
▼.  Oofion,  7  Se.  507.    Surpliet  t.  FrnTttworO, 


8  Be.  N.  B.  807;  7M.  ft  Gr.  579,  i.e. 

M  /oiMiy.Jt«yiio<if,4Ad.ftB.805;7C. 
ft  P.  885. 1,  c 

(y)  SM  T.  irmMUOM,  2  Ad.  &  B.  696;  4 
N.  ft  M.  505. 

(«)  PadterT.GaUn$,lAd.AJL,m.B.m. 
KirimtM  t.  Jinrit,  7  DowL  678. 

(a)  SMimm  T  Joma,  8  G.  ft  P.  579.  iShM^ 
▼.  Towart,  2  M.  ft  Gr.  841. 

Qf)  MardimffT,Ontkcm,lJ^S^.  lUt  r. 
BiAardton,  9  Ad.  ft  B.  849 ;  1  P.  ft  D.  61% 
■.e.    CSkriKif  T.  Toncra^  9  K.  ft  W.  488. 

(c)  Chfiityr.T«mer9d,9  M.&  W.448;  18 
M.  4  W.  828.  Draper  ▼.  CrqfU,  15  Uv  J^ 
«.  s.,  Bxch.  92. 
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The  actual  possession  and  use  by  one  of  two  executors  of  property  holden 
on  lease  by  their  testator  is  not  in  law  a  possession  and  use  by  both,  and 
does  not  render  both  chargeable  as  joint  occupiers  in  their  own  right,  {d) 
If  a  lessor  sells  or  transfers  his  legal  estate  and  interest  in  the  demised 
premises  to  a  third  party,  and  the  lessee  receives  notice  of  the  transfer^ 
and  is  required  to  pay  his  rent  to  the  transferee,  and  refuses,  he  is  liable 
to  an  action  for  use  and  occupation  at  the  suit  of  the  latter,  (e) 

The  defendant  may  show  that  the  plaintiff's  interest  in  the  premises 
has  expired  or  has  been  transferred  to  some  third  party,  but  he  is 
estopped  from  denying  the  lessor's  original  title  to  grant  the  property  to 
be  enjoyed,  (/)  and  cannot  show  that  he  has  only  the  equitable  estate, 
or  that  he  is  entitled  only  as  co-executor  with  others  who  do  not  join  in 
the  action.  (^) 

The  courts  will  not,  it  is  said,  try  a  doubtful  title  in  this  form  of  ac- 
tion, (h) 

If  a  tenant  has  occupied  land  under  a  corporation,  and  paid  rent  to  the 
corporate  body,  he  may  be  made  liable  in  an  action  for  use  and  occupa- 
tion, although  the  corporation  cannot  in  general  contract,  except  by  virtue 
of  its  common  seal,  (t)  If  a  man  is  let  into  possession  under  an  agree* 
ment  for  a  lease  to  be  granted  at  a  future  time,  and  occupies  and  receives 
the  profits  of  the  land,  he  is  liable  in  this  form  of  action  for  reasonable 
compensation  to  be  paid  to  the  owner  for  the  use  and  enjoyment  of  the  pro* 
perty.  If  a  man  takes  possession  of  property  as  a  purchaser^  under  a  con- 
tract of  purchase  and  sale,  and  the  vendor  is  unable  to  make  out  a  title, 
and  the  bargain  consequently  goes  off,  the  purchaser  is  not  in  general 
bound  to  pay  any  compensation  or  remuneration  to  the  owner  for  the  tem- 
porary occupation  and  enjoyment  of  the  property,  {j)  But  if,  after  a  con- 
tract of  purchase  and  sale  has  gone  off,  or  been  abandoned,  the  intended 
purchaser  continues  to  occupy  and  take  the  rents  and  profits  of  the  land, 
by  the  sufferance  and  permission  of  a  party  who  is  then  entitled  to  the 
immediate  possession,  he  is  bound  to  pay  a  reasonable  compensation  to 
such  party  for  the  permissive  use  and  occupation  of  the  property,  (k)  So 
if  the  vendor  of  a  house  continues  to  reside  in  it  after  he  has  sold  it,  he  is 

{(i)  IfoHon  T.  Toter,  1  C.  M.  &  R.  175;  4  (t)  Mayer qf Sta^wd  y.  TiU,  12Ho<ira,a60; 

Tyr.  661,  t.  c  4  Bmg.  75. 

(0)   Lwmky   T.    ffodgtan,    16    Baft,   104.  0)  ^«*^^ ▼•  ^o«fMitt,  2  Taimt.  145.  Wim- 

Birtk  T.    Wriffkt,  1   T.  B.  8S8.    Rtimu  t.  Ufhottom  t.  In^fkam,  14  Law  J.,  v.  s.  (Q.  B.) 

i{o6tiijo»,  7  Moon,  589.  298,800.    Heane  r.  Tamlin,  Teakt^  26Z. 

(f)  Pkipoi  T.  SaUaUmM,  1  B.  &  Aid.  50.  (k)  Howard  t.  Skokw,  8  M.  &  W.  128.  War- 

Of)  Lol^r.  lUt,  11  a1  &  &  885;  8  P.  &  inff  t.  King,  ib.  571.    B%Ur.  VoMghn^  6  F^. 

P.  287.  157. 

(k)  Woodfidl.  627. 
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not  liable  in  respect  of  suob  sobseqaeai  residence  to  an  action  for  use  and 
occupation,  (/)  unless  it  be  shown  that  he  was  permitted  to  remain  in  pos- 
session upon  the  express  or  implied  understanding  that  the  occupation  was 
to  be  paid  for.  But  it  has  been  holden,  that  if  the  tenant  or  occupier 
has  entered  as  a  trespasser  and  wrongdoer,  and  against  the  will  and  con- 
sent of  the  lord,  and  has  remained  in  possession  and  used  and  occupied 
the  land,  the  latter  may,  if  he  pleases,  waive  the  tort,  and  consent  U>  the 
occupation,  and  sue  the  tenant  upon  the  ordinary  implied  promiae  to  pay  a 
reasonable  remuneration  for  the  occupation  and  eigoym^it  of  the  pro- 
perty, {m) 

If  the  owner  accepts  rent  ttom  a  trespasser,  this  of  course  is  a  waiyer  of 
the  tort,  and  a  creation  of  a  tenancy,  with  its  accompanying  tights,  duties, 
and  responsibilities. 

A  lessee  is  not  liable  for  use  and  occupation  after  a  fiat  in  bankruptcy 
has  been  issued  against  him,  if  the  assignees  accept  his  interest  in  the  pre- 
mises, or  if,  on  their  refusal,  he  delivers  or  tenders  the  posseeaion  of  them 
to  the  lessor.  (#t) 

0/  the  tenant's  liability  to  maintain  am2  repair  the  demised  premisei. 

Express  covenants  and  agreements  to  repair, — When  the  lessee  has 
entered  into  an  express  covenant  or  agreement  to  repair,  uphold,  and  keep 
in  repair  a  house,  or  any  other  structure  or  building  demised  to  him,  he  is 
bound  to  rebuild  or  reconstruct  it  if  it  be  burned  by  an  accidental  fire,  or 
be  blown  down  by  tempest,  or  destroyed  by  floods,  or  by  any  inevitable 
accident ;  (o)  for  "  when  the  party,  by  his  own  contract,  creates  a  duty 
or  charge  upon  himself,  he  is  bound  to  make  it  good,  notwithstanding  any 
accident  by  inevitable  necessity,  because  he  might  have  provided  against 
it  by  his  contract.  And  therefore,  if  the  lessee  covenant  to  repair  a  house, 
though  it  be  burned  down  by  lightning,  or  thrown  down  by  enemies^  yet 
he  ought  to  repair  it."  (/?) 

Thus  where  a  lease  was  made  of  a  meadow,  by  which  the  river  Exeran, 
and  the  lessee  covenanted  to  sustain  and  repair  the  banks,  to  prevent  the 
water  from  overflowing,  upon  pain  of  forfeiture  of  ten  pounds.  And  after- 
wards, '^  by  reason  of  a  great,  outrageous,  and  sudden  flood,"  caused  by 

(0  r€«T./oM»,  18M.&W.  12.  P.  890.    Afl  to  the  UabiHtj  of  the  unspees  in 

(m)  Patteton,  J..  Churck  ▼.  Impmud  Oiu  indi  eun,  Gib$o%  t.  Cowriky^  1  D.  & R.  SOe. 

ComjNMVi  6  Ad.  &  S.  854.    Mayor  qf  Newport  Naisk  y.  Tailod:,  2  H.  Bl.  830. 

T.  Sawndert,  8  B.  &  Ad.  412.    Holioyd,  J.,  8  (o)  40  Bd.  8,  IbL  6,  ^  11. 

I>.  &  R.  298.    Birck  ▼.  Wright,  1  T.R.  879,  (p)  PartOme  v.  Jain,  Aleyn  27;  2  Snnd. 

887.  421,  a.  (2). 
(»)  SUuih  ▼.  Shmrpt,  8  Ad.  B.  866;  3  N.  & 
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tbe  subversion  of  the  weirs  in  Devonshire,  the  banks  were  overthrown 
and  perished ;  it  was  held,  that  the  lessee  was  excused  from  the  penalty, 
because  the  flood  was  the  act  of  God,  which  could  not  be  resisted,  bat 
that  he  was  still  bound  to  make  and  repair  the  banks  of  the  ziver  in  con- 
venient time,  because  of  his  own  covenant,  (g) 

A  builder  covenanted  to  erect  and  finish,  in  a  substantial  and  workman- 
like mamier,  a  bridge  across  the  river  Usk,  and  to  uphold  and  keep  the 
said  bridge  in  complete  repair  for  seven  years ;  and  an  action  having  been 
brought  against  him  for  a  breach  of  this  covenant,  he  pleaded  that  he  had 
built  the  bridge  according  to  his  covenant,  and  kept  it  in  complete  repair, 
and  capable  of  resisting  any  usual  or  ordinary  flood,  and  that  the  said 
bridge,  by  the  act  of  Gk>d,  by  a  great,  unusual,  and  eoLtraordinary  flood  of 
water,  such  as  such  bridge,  so  well  built  and  in  complete  repair,  could  not 
reasonably  be  expected  to  resist,  by  means  of  the  waters  of  the  said  flood 
rushing  and  pressing  against  the  same  was,  without  the  defiftult  of  the 
defendant,  broken  and  washed  away,  Asc. ;  it  was  held,  that  the  defendant 
was  nevertheless  bound  by  his  covenant  to  rebuild  the  bridge ;  and  that  if 
the  defendant  had  wished  to  protect  himself  firom  the  consequences  of  any 
extraordinary  flood,  he  should  have  provided  therefor  by  his  contract,  and 
should  have  made  a  loss  of  that  description  an  express  exception  to  the 
general  liability,  (r) 

A  tenant  for  life  of  a  house  under  a  marriage  settlement,  had  covenanted 
to  repair  the  house  during  his  life,  and  so  leave  the  same  at  his  death; 
and  an  action  hating  been  brought  against  him  for  a  breach  of  Ais 
covenant,  he  pleaded  that  three-fourth  parts  of  the  house  were  burnt 
down,  and  that  he  repaired  it  until  it  was  burnt,  and  had  repaired  the 
residue  that  was  not  burnt ;  and  on  demuirer  to  tiiis  plea  the  court  held 
that  it  constituted  no  answer  at  all  to  the  action,  for  the  defendant  having 
covenanted  to  repair  without  any  exception,  it  imported  that  he  should  at 
all  events  repair  the  house,  and  in  case  it  were  burnt  or  fell  down,  should 
rebuild  it  («)  So  where  a  lessee  covenanted  *'  to  repair,  uphold,  sup- 
port,  maintain,  amend  and  keep,"  the  demised  messuage  and  premises  in 
needful  and  necessary  repair,  and  an  action  having  been  brought  against 
him  for  a  breach  of  this  covenant,  he  pleaded  that  ''  the  house  was  by 
accident,  and  without  the  default  of  the  defendant  or  his  servants  or 
family,  namely,  by  means  of  a  fire,  which  accidentally  broke  out  in  an 
adjoining  house,  and  communicated  firom  that  to  the  house  in  question 


(g)  Dyer, 
<r)  The  1 


38,  a.  pi.  10.  750. 

Bndtnock  Co.  v.  Prikhard,  6  T.B.  («)  ChulmfiM ^. BoUon,  CQD.i027. 
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burned  down  and  destroyed,  and  has  not  since  been  reboilt  ;*'  it  was  held 
that  ihe  plea  was  no  answer  to  the  breach  of  covenant,  and  that  on  a 
general  covenant  to  repair,  the  lessee  was  bound  to  rbbuild  in  case  of  an 
accidental  fire,  {t) 

It  has  been  previously  stated,  that  where  a  tenant  has  entered  into  pos- 
session under  a  lease  void  as  to  the  duration  of  the  term,  or  holds  over 
and  pays  rent  after  a  former  lease  has  expired,  he  is  bound  by  all  such  of 
the  terms  and  stipulations  of  the  lease  as  are  applicable  to  a  yearly 
tenancy.  If,  therefore,  such  lease,  or  the  agreement  under  which  he 
entered  and  took  possession,  contains  a  covenant  to  repair,  he  is  bound 
to  rebuild  in  case  of  accidental  fire,  {u) 

Articles  of  agreement  under  seal  were  entered  into  between  an  intended 
lessor  and  lessee  for  the  grant  of  a  lease  for  twenty-one  years,  as  soon  as  a 
license  from  the  lord  of  the  manor  (the.  land  being  copyhold  land)  could 
be  obtained ;  and  the  lessee  covenanted  to  keep  the  premises  in  repair 
during  the  term  so  to  be  granted,  and  subsequently  entered  and  took  pos- 
session of  the  land,  and  occupied  the  same  under  the  agreement  for  the 
ftiU  term  of  twenty- one  years ;  and  it  was  held  that  he  was  responsible 
upon  his  covenant  to  repair,  although  the  intended  lease  had  never  been 
made,  (x) 

General  obligations,  duties,  and  liabilities  of  the  lessee  in  respect  of 
the  maintenance  and  preservation  of  the  demised  premises, — In  the 
absence  of  an  express  covenant  or  agreement  to  repair,  the  lessee  is  not 
bound  to  rebuild  a  house  demised  to  him,  which  has  been  burned  by  an 
accidental  fire,  or  consumed  through  the  negligence  and  folly  of  his  own 
servants,  (y)  But  there  results  from  the  demise  and  acceptance  of  the 
lease  by  the  lessee  an  implied  covenant  or  promise,  to  use  the  property 
demised  in  a  tenant-like  and  proper  manner ;  to  take  reasonable  care  of 
it,  and  restore  it,  at  the  expiration  of  the  term  for  which  it  is  hired, 
in  the  same  state  and  condition  as  it  was  in  when  demised,  subject  only  to 
the  deterioration  produced  by  ordinary  wear  and  tear,  and  the  reasonable 
use  of  it  for  the  purpose  for  which  it  was  known  to  be  required*  (z)  In 
Ailfilment  of  this  implied  covenant  or  promise,  the  lessee  is  bound  to  keep 
the  premises  wind  and  water  tight,  and  in  a  habitable  state,  if  they  were 
in  good  repair  and  condition  at  the  time  of  the  demise.    He  must  deanse 

ri)  BvOodt  T.  Jkmmiti,  6  T. B.  660.  2  Se.  K.B.  SOS. 

(«)  IH^y  T.  Aikmw%,  4  Campb.  275.  (y)  M'Kemsie  t.  ItLtod,  4  M.  &  Sc  253; 

(«)  PuUn-  T.  Cater,  9  M.  &  W.  815.    As  to  10  Bing.  885,  a.  c. 
the  amirant  of  duugei  reooremble  in  aetiom  for  («)  WkUe  t.  Niekolefm,  Stanley  r,  A^nem, 

brenchei  of  coTenanto  to  repair,  aee  Walter  t.  12  M.  &  W.  827. 
JVotten,  10  H.  &  W.  249.    (7i0W  t.  Brogden, 
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the  drains  and  sewers^  (a)  and  amend  all  trifling  external  injuries  to  the 
buildings,  which,  if  neglected  and  left  unrepaired,  would  operate  to  the 
serious  and  lasting  injury  of  the  inheritance.  He  must  not  suffer  the  roof 
to  remain  uncovered,  so  as  to  let  the  timbers  rot.  If  windows  are  broken 
by  the  wind  and  hail,  or  tiles  are  blown  off,  or  accidentally  broken,  he  is 
liable  for  the  non-repair  of  them,  if  the  consequences  of  his  neglect  would 
be  damage  to  the  building  from  rain,  (b) 

But  the  lessee  is  not  bound  to  make  substantial  and  lasting  repairs, 
such  as  new  roofing ;  nor  is  he  responsible  for  ordinary  wear  and  tear, 
deterioration  from  age,  or  inevitable  accident;  and  the  extent  of  his 
liability  depends  upon  the  age  and  general  state  and  condition  of  the 
demised  premises  at  the  time  he  took  possession  of  them,  and  the  duration 
and  value  of  his  own  term  and  interest  in  the  property,  A  tenant  ftom 
year  to  year,  for  example,  whose  estate  may  be  determined  by  the  lessor 
by  a  six  months'  notice  to  quit,  ending  with  the  current  year  of  hiring, 
would  never  be  expected  to  go  to  the  same  amount  of  expense  for  the 
repair  and  preservation  of  the  property,  as  a  tenant  for  a  term  of  twenty- 
one  years,  or  a  tenant  for  life,  (c)  And  "  if  a  house  be  leased  to  hold  at 
will,  the  lessor  is  not  bound  to  sustain  or  repair  the  house  as  tenant,  for 
term  of  years  is  tied."  (d) 

The  lessee  of  house  property,  moreover,  must  not  remove  wainscots  or 
floors,  or  things  fixed  to  the  soil  and  freehold ;  he  must  not  pull  down  and 
rebuild,  open  new  windows  and  doors,  and  change  the  form  and  arrange* 
ment  of  the  house,  without  the  consent  of  the  owner.  He  cannot  convert 
one  species  of  edifice  into  another,  such  as  a  commill  into  a  fulling- 
mill,  or  maltmill,  or  a  watermill  into  a  windmOl,  though  the  conversion 
be  to  the  pecuniary  advantage  of  the  landlord,  as  well  as  to  the  benefit  of 
the  tenant,  {e) 

The  lessee  of  farms,  orchards,  gardens,  and  lands  for  tillage  and  culti- 
vation, likewise  impliedly  covenants  or  promises,  according  as  the  demise 
may  have  been  made  by  deed  or  by  simple  contract,  to  use  and  cultivate 
the  land,  and  manure  the  soil,  according  to  the  custom  of  the  country, 
and  the  prevalent  course  of  good  husbandry  in  the  district  where  the  land 

{a)  Ruuell  t.  SUiUon,  8  Ad.  &  B.  ir.8.  449.  wtrtk  t. /oAfutm,  6  0.  ft  P.  241.    Torriamo  r, 

Bea  r.  TwentynuM,  ]  ih.  7W.  TafMi^,  6  0.&P.  12.    Leaek  r.  Tkomoi,  7  0.  St 

(h)  Mansfield,  C.  J.,  Taylor  t.  Whttehmd,  P.  827.    The  nme  principle  pranuls  in  the 

Doug.  749.    CUetham  t.  HampMm,  4  T.  R.  French  law.    See  the  Cod.  dr.  lir.  8,  tit.  8, 

819.    PaHeriehs  ▼.  Powfett,  2  Atk.  888.    Mol-  art  1719,  1720, 1754,  6  and  8. 

ford  T.DunnsU,  7  M.  A  W.  848.    Stanley  y.  {d)  Littiec.71.  SantfaUr.Maiher^Rolt,^. 

Affnw,  12  M.  dt  W.  827.  («)  WoodfiUl,  ut  inp.  448. 

(*)  Ferguaon  v. ,  2  Bap.   690.    Au' 
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is  edtaate ;  (/)  to  take  all  reasonable  onre  of  fimitHireoa^  Yines,  atmrberry- 
beds;  gardens,  and  orobaxds ;  and  genendlj  to  exercise  such  an  amount 
of  diligence  for  the  oonseryation  and  presenration  of  the  subject  matter  of 
the  demise,  as  a  pmdent  and  oaotioils  master  would  exercise  for  the  safety 
and  well  being  of  his  own  property.  (^)  He  must  not  impOYeri&h  the  soil, 
or  seek  unjustifiably  to  enrich  himself  at  the  expense  of  his  landlord.  He 
must  not  fell  timber  trees,  (except  for  the  neceasary  repairs  of  a  house 
demised  to  him  with  the  land)  ;  he  must  not  dig  for  gravel,  lime,  day, 
brick,  earth,  stone,  or  the  like,  except  for  the  neeessary  repur  and  im- 
proyement  of  the  demised  premises.  He  mi»t  not  ranove  Tirgia  Boil,{h) 
nor  open  quarries  or  mines  of  metal  or  coal,  for  the  purpose  of  selling  the 
produce  thereof;  but  he  may  work  mines  and  quarries  which  were  open 
and  in  existence  at  the  time  of  the  demise,  as  they  then  form  part  of  the 
annual  profits  of  the  land.  He  must  not  convert  arable  land  into  pasture, 
or  pasture  into  arable  Iftnd,  or  plough  up  a  warren,  or  divert  the  courses 
of  streams,  (i)  He  must  not  take  all  the  fish  out  of  a  fish-pond,  or  the 
doves  from  a  dovecote,  or  the  deer  from  a  park,  or  the  rabbits  and  oouies 
from  a  warren,  or  the  game  firom  preserves;  He  is  entitled  to  the  reason* 
able  use  and  enjoyment  of  them,  leaving  as  many  in  store  for  the  landlord 
when  he  goes  out,  as  he  found  when  he  was  entrusted  with  the  poasessioB 
and  use  of  the  property. 

The  lessee  is  moreover  bound  to  keep  the  fences  and  ditches,  sea  walb 
and  boundaries,  in  good  order,  and  a  reasonable  state  of  repair ;  (i)  the 
extent  of  his  liability  in  this  respect^  and  for  the  cleansing  of  ditches  and 
drains,  and  the-  reconstruction  of  water-courses,  will  materially  depend 
upon  the  duration  of  his  lease.  A  mere  tenant  at  will,  whose  interest  the 
Boman  lawyers  called  '^  precarium,"  is  not  bound,  as  we  have  already 
seen,  to  expend  money  in  permanent  and  lasting  repairs  and  improve- 
ments* 

But  "  if  tenant  at  will  commit  voluntary  waste,  as  in  pulling  down  of 


(/)  Ante,  161, 168;  6  T.  E.  878.  Le^k  t. 
ffewia,  4  Bast,  154.  Clarke  v.  Royttone,  18 
M.  &  W.  762.  SindU  v.  PoUiU,  6  M.  &  W. 
629.  Brown  y.  Crumv,  1  Manh.  667 ;  Wood- 
fiiU,  428.  Bo  by  the  ftench  law,  "  U  fefvin 
d'ane  .Tigne  doit  la  bien  fii9oiitier,  la  bien  famer, 
la  bien  entntepir  d'echalas,  la  proYipier,  et  ge- 
neralement  ia  cultiver  de  la  mdme  mani^re  quHm 
bon  et  Boigneox  yigneron  cnltiTevsit  n  propre 
▼igae.  Le  feimier  d'une  metairie  doit  pareille- 
ment  bien  &oonner  let  tenes  en  laiaon  oonTena- 
ble.  II  ne  Itti  ett  pai  penni  de  lee  chaiger,  de 
let  deaniaonner;  il  doit  arolr  dee  beatiaiuc  en 


quantity  miEnnteiponrr  exploiter,  Ac  Fotfaier. 
Louage,  Ko.  190. 

(g)  Qualem  diligentiMiimiB  pater-ftniiliaa  wak 
rebus  adhibet  Instit.  Lib.  8,  tit.  26,  $  6. 

(4)  Hiif^tm  r.Mommr,  6  a&  P.  ei6,  (I). 
Ferrand  t.  IFtZw»,  16  Law  J.,  v.  8.  {(^ 
41, 68,  64. 

(t)  AldridgeY,ffoward,SBcV.'Si.e29.  Am 
to  the  oonstruction  of  a  covenant  to  woik  mines 
in  a  woikman-like  manner,  Q^arrtngton  t.  Ar- 
e&«r,10H.&W.888. 

(k)  (JhetUumr. Hampton, it.K^lB. 
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honses^  or  in  felling  of  trees,  the  lessor  shall  have  an  action  of  trespass 
for  this  against  the  lessee."  (m) 

The  general  duties  and  obligations  of  the  tenant  are  the  same  in  the 
Boman  law  as  in  our  own  law,  and  are  ably  and  fftiniliarly  expounded  and  set 
forth  by  Domat  in  his  treatise  on  the  civil  law.  (n)  "  The  engagements/* 
says  he,  *'  of  the  person  who  takes  anything  to  hire,  are  to  put  the  thing  to 
no  other  use  than  that  for  which  it  was  hired ;  to  use  it  well ;  to  take  care 
of  it ;  to  restore  it  at  the  time  appointed ;  to  pay  the  rent  or  hir^  and  gene- 
rally to  observe  whatever  is  prescribed  by  covenant,  by  law,  or  by  custom. 
The  fitrmer  ought  to  use  the  lands  be  has  in  farm  as  any  prudent  and  dis- 
creet man  would  use  bis  own,  and  to  keep  them,  preserve  them,  and  culti- 
vate them  at  the  proper  seasons,  in  the  manner  agreed  on  by  the  lease,  or 
regulated  by  custom.  He  cannot  increase  his  profits  out  of  the  lands  to 
the  prejudice  of  the  proprietor.  He  cannot  sow  arable  lands  when  they 
ought  to  lie  fedlow,  nor  sow  wheat  when  he  ought  only  to  sow  barley  or 
oats,  if  these  changes  would  make  the  lands  to  be  in  a  worse  condition  at 
the  end  of  the  lease  than  they  ought  to  be. 

Short  farm  of  lease, — From  the  preceding  observations  on  the  general 
doctrines  and  principles  of  the  common  law  respecting  leases  and  demises 
of  realty,  it  will  be  seen  that  the  implied  terms  of  the  contract  will  fire- 
quently  meet  the  reasonable  requirements  of  the  parties  better  than  the 
verbose  and  complicated  provisions  and  stipulations  so  firequently  inserted 
in  leases ;  and  that  if  parties  were  to  confine  themselves  to  a  simple  grant 
of  the  subject  matter  of  the  demise  to  the  lessee,  to  be  holden  by  him  for  a 
certain  determinate  term,  at  a  certain  specified  rent,  the  law  would  carry 
out  their  intentions  and  provide  for  their  respective  interests  much  better 
than  they  are  ordinarily  provided  for  by  express  stipulations.  To  correct 
the  prolixity,  diffuseness,  and  expense  of  modem  leases,  the  legislature  has 
provided  by  stat.  8  &  9  Vict.  c.  124,  the  following  short  form  of  demise, 
which  may  be  used  by  parties  with  all  the  effect  of  a  much  more  lengthy 
document : — 

"  This  indenture,  made  the  —  day  of  — ,  in  the  year  — ,  in  pursuance 
of  an  act  to  facilitate  the  granting  of  certain  leases,  between  — ,  witnesseth 
that  the  said  —  doth  demise  unto  the  said  —  his  executors,  administra- 
tors, and  assigns,  all  —  &c.,  firom  the  —  day  of  — ,  tot  the  term  of  — , 
thence  next  ensuing,  yielding  therefor  during  the  said  term  the  rent  of 
£ — ,  to  be  paid,  &o.,  — .  In  witness  thereof,  the  said  parties  have  here- 
unto set  their  hands  and  seals.'^     (Ante,  90,  91.) 

(m)  Litt.  Mc.  71.    CmaUm  rf  Skvwibwr^t  (n)  Lea  lois  ciTil68  dans  Uiir  oidre  natoidla, 

<»M,,  5  Co.  18  ft. ;  Cro.  Blix.  777-  L.  i;  tit.  i,  •.  2. 
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And  if  the  pardes  are  deBiroas  of  annexing  other  ezpresB  terms  to  the 
contract  beyond  those  which  would  be  added  by  intendment  and  implica- 
tion of  law,  they  may  insert  one,  or  more,  or  all  of  die  following  short  sen- 
tences, which,  by  the  provisions  of  the  aot^  are  to  have  all  the  effect  of  the 
ordinary  lengthy  and  diffuse  covenants — I.  That  the  said  —  (the  lesaee) 
covenants  with  the  said — (the  lessor)  to  pay  rent  ; — 2.  And  to  pay  taxes  ; 
— 3.  And  to  repair  ; — 4.  And  to  paint  outside  every — year; — 5.  And  to 
paint  and  paper  inside  every  year ; — 6*  And  to  insure  firom  fire  in  the  joint 
names  of  the  said  —  (the  lessor)  and  the  said  —  (the  lessee)  —  to  show 
receipts — and  to  rebuild  in  case  of  fire ; — 7.  And  that  the  said  —  (the 
lessor)  may  enter  and  view  the  state  of  repairs ;  and  that  the  said  —  (the 
lessee)  will  repair  according  to  notice; — 8.  That  the  said — (the  lessee) 
will  not  use  premises  as  a  shop ; — 0.  And  will  not  assign  without  leave ; — 
10.  And  that  he  will  leave  premises  in  good  repair; — 11.  Proviso  for  re* 
entry  by  the  said  lessor  on  nonpayment  of  rent,  or  nonperformance  of  co- 
venants;— 12.  The  said — (the  lessor)  covenants  wiUi  the  said  —  (the 
lessee)  for  quiet  enjoyment 

The  effect  of  the  use  of  each  of  these  numbered  sentences  is  explained 
in  the  schedule  of  the  act,  and  they  will  be  found  to  meet  the  ordinary  re- 
quirements of  leases  of  house  property. 


SECTION  II. 


letting  and  hiring  of  chattels. 

Lialility  of  the  lessor  or  grantor  of  a  chattel  to  be  used  for  hire.--U 
a  man  lets  out  a  chattel  upon  the  express  or  implied  understanding  that  it 
is  to  be  put  into  a  serviceable  state  and  made  ready  for  immediate  use  by 
the  hirer,  there  is  no  implied  warranty  or  undertaking  on  the  part  of  the 
owner  that  the  chattel  is  in  any  particular  state  or  condition,  or  fit  for  any 
particular  purpose.  But  if  he  expressly  or  impliedly  represents  it  to  be  fit 
for  immediate  use,  or  to  be  applicable  to  any  particular  purpose,  he  im- 
pliedly warrants  the  use  for  which  he  receives  the  hire.    If  a  man,  for 
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example,  lets  out  the  naked  hull,  or  tbe  mere  fabric  of  a  vessdl,  upon  the 
terms  that  the  hirer  is  to  man  and  equip  her,  and  get  her  ready  for  sea, 
there  is  no  implied  warranty  or  undertaking  on  the  part  of  the  shipowner 
that  the  vessel  is  in  any  particular  state  and  condition  at  the  time  of  the 
making  of  the  contract.  But  if  he  mans  and  provisions  and  equips  the 
vessel  himself,  and  holds  her  out  as  fit  for  immediate  use,  there  is  an  im- 
plied warranty  on  his  part  that  she  is  seaworthy  and  fit  for  use,  and  pro- 
perly found  and  provided  with  stores  and  provisions,  seamen  and  officers, 
and  all  things  needful  to  the  due  prosecution  of  the  voyage.(a) 

So  if  a  man  lets  out  the  mere  fabric  of  a  coach  or  carriage  upon  the 
understanding  that  the  hirer  is  to  provide  the  horses,  harness,  servants,  and 
equipments,  and  prepare  the  vehicle  for  use,  there  is  no  implied  warranty 
or  undertaking  on  his  part  that  the  chattel  is  in  any  particular  state  or 
condition  at  the  time  that  he  parts  with  the  possession  of  it ;  hut  if  he 
gets  it  ready  for  the  road,  he  impliedly  warrants  the  vehicle  to  be 
road-worthy  and  fit  for  the  performance  of  the  journey  for  which  it  is 
known  to  be  required,  and  this  implied  warranty  extends  to  the  coachman, 
horses,  and  harness,  and  all  the  other  necessary  equipments  for  the 
journey. 

So  if  a  man  lets  out  furniture  for  immediate  use,  there  is  an  implied 
warranty  on  his  part  that  it  is  fit  for  use,  and  free  firom  all  defects  incon- 
sistent witli  the  reasonable  and  beneficial  enjoyment  of  it.(ft)  "  If  he  lets 
out  vessels  for  holding  oil  or  wine,  and  furnishes  to  the  hirer  vessels  that 
are  not  in  good  condition,  he  shall  be  responsible  for  the  damage  that  may 
accrue,  for  he  who  lets  out  a  thing  for  use  ought  to  know  whether  it  is  fit 
for  use,  and  to  warrant  the  use  for  which  he  takes  the  hire."(^)  If  he  lets 
out  a  horse  bridled  and  saddled,  and  prepared  for  immediate  use  by  an 
equestrian,  he  impliedly  warrants  the  equipments  to  be  road-worthy  and  fit 
for  use,  and  the  horse  itself  to  be  well  8hod,(ci^)  and  free  from  such  vices 
and  defects  as  render  it  dangerous  and  unfit  to  ride.  The  implied  war- 
ranty does  not  extend  to  such  defects  as  merely  render  the  use  of  a  chattel 
less  convenient,  and  do  not  deprive  the  bailee  of  the  substantial  enjoyment 
of  it.  Thus,  if  a  horse  hired  for  a  journey  is  blind  only  of  one  eye,  or 
only  a  little  restive,  or  slightly  weak  in  the  legs,  the  implied  warranty  does 
not  extend  to  these  defects,  because  they  are  not  inconsistent  with  the  use 
of  the  animal  for  the  purpose  required ;  but  if  the  horse  is  totally  blind,  or 
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a)  Lyon,  ▼.  Mdl$,  5  Bast,  487.  yitiosa  ignarni  ]ocaT«rit :  deinde  Turam  efRaxerit, 

Ih)  Ld.  Abinger,  SuUan  ▼.  Temple,  12  M.  &  tenebitnr  in  id  qaod  interest     Nee  isnonntia 

W.  60.  ej»«  erit  exciuata.     Dig.  lib.  19,  tit.  2,  1 9,  §  1. 
(e)  Domat  1. 1,  tit.  4,  s.  8,  8.    Si  quii  dolia  (d)  Pothicr,  (Louage,)  No.  64. 
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BO  restive  and  unsonnd  that  be  caonot  be  ridden  with  safety^  then  the 
latter  is  responsihle  for  a  breach  of  the  implied  warranty. 

When  the  owner  merely  grants  the  nse  of  the  chattel,  retaining  the  pos- 
session of  it  through  the  medium  of  his  own  servants  and  agents,  he  is 
bound  to  keep  the  chattel  in  good  order  and  repair;  but  if  the  possession 
of  the  thing  as  well  as  the  nse  of  it  is  transferred  to  the  hirer,  this  duty 
falls  in  the  first  instance  upon  the  latter.  If  a  coach-proprietor,  for  ex- 
ample, lets  his  coach  and  horses  for  a  journey,  and  the  coach  is  driven  by 
the  coachman,  and  is  under  the  direction  and  management  of  the  servants 
of  the  owner,  the  latter  is  bound  to  keep  the  horses  properly  shod,  and  the 
carriage  in  good  travelling  order ;  but  if  the  possession  thereof  is  trans- 
ferred to  the  hirer,  and  the  carriage  is  driven  and  managed  by  his  servants, 
this  duty  then  &lls  upon  the  latter,  although  the  owner  or  lessor  of  the 
chattel  may,  under  certain  circumstances,  be  obliged^  as  we  shall  presently 
see,  to  repay  to  the  hirer  the  money  expended  by  him  in  repairB.(0  ^  ^^ 
a  ship  is  let  for  hire  to  sail  on  a  certain  voyage,  and  the  ship  remains  in 
charge  of  the  captain  and  crew  and  servants  of  the  shipowner,  the  latter  is 
bound  to  do  all  such  repairs  as  may  be  necessary  to  keep  her  in  good  sail- 
ing order,  and  secure  to  the  hirer  that  use  and  enjoyment  of  the  vessel  for 
which  the  hire  was  agreed  to  be  paid ;  but  if  the  mere  fabric  of  the  ship  is 
let,  and  the  possession  as  well  as  the  use  of  the  vessel  is  transforred  to  the 
hirer,  so  that  the  latter  becomes  the  bailee  of  the  ship,  and  puts  his  own 
captain  and  servants  on  board,  and  navigates  the  vessel  himself,  then  he  is 
himself  bound  to  keep  her  in  good  sailing  condition,  and  so  deliver  her  up 
at  the  expiration  of  the  term  of  hiring. 

The  letter  of  a  chattel  is  by  the  Roman  and  Continental  law  bound  to 
pay  to  the  hirer  all  extraordinary  expenses  which  have  been  necessarily 
incurred  by  him,  without  any  neglect  or  default  on  his  part  for  the  susten- 
tation  and  preservation  of  the  thing  let  to  hire.  Thus  if  a  horse  hired  for 
a  journey,  and  delivered  into  the  charge  and  possession  of  the  hirer,  wns 
taken  sick  on  the  road  without  any  fault  or  neglect  on  his  part,  the  expense 
of  the  cure,  and  of  the  nourishment  of  the  horse  during  the  continuance  of 
the  malady,  fell  upon  the  owner.  So  if  a  loom  or  a  carriage  let  to  hire 
was  injured  by  some  inevitable  accident,  and  required  extensive  repairs  for 
its  preservation,  the  hirer  might  repair  the  chattel  and  charge  the  expense 
thereof  on  the  owner.  It  is  difficult  to  say,  as  it  has  not  been  made  the 
subject  of  judicial  decision,  whether  the  liability  of  the  owner  for  repairs 

(r)  Pothjer,  (Louagc,)  No.  117, 129. 
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done  to  a  ehattel  let  for  hire,  would  be  earried  in  the  common  law  to  the 
extent  that  it  has  been  carried  in  the  Boman  and  Continental  law.  It  may 
be  laid  down,  however,  it  is  apprehended,  as  a  general  rule,  that  whenever 
a  chattel  bailed  or  delivered  to  a  hirer  to  be  nsed  for  hire,  has  sustained  a 
partial  injury  through  an  inherent  defect  in  the  article  itself,  or  by  reason 
of  some  inevitable  accident,  which  threatens  its  total  and  immediate  de- 
struction, and  the  effects  of  such  partial  injury  may  be  obviated  and  the 
chattel  preserved  for  future  use  by  repairs  and  remedies  promptly  provided, 
there  is  an  implied  authority  from  the  owner  to  the  hirer  to  undertake  the 
necessary  repairs  and  apply  the  remedies,  and  incur  all  such  expenses  as  a 
prudent  man  would,  under  the  circumstances,  incur  for  the  preservation  of 
his  own  property,  and  the  money  so  expended  would  be  money  paid  by  the 
hirer  for  the  use  of  the  owner  at  his  (implied)  request,  for  the  recovery  of 
which  the  hirer  might  maintain  the  common  form  of  action  for  money 
paid.     (Ante,  226—281.) 

In  order  to  establish  a  claim  for  the  payment  of  expenses  of  this  descrip- 
tion in  the  Scottbh  law,  it  is  necessary,  observes  Mr.  Bell,  to  show  in  the 
first  place  that  the  occasion  of  the  expense  was  not  ascribable  to  the  hirer ; 
secondly,  that  the  expense  was  mdispensably  necessary ;  and,  thirdly,  that 
the  letter  had  notice  of  it  as  soon  as  circumstances  permitted.  {/) 

Ornesal  duties  anb  obligations  of  the  hirer. — ^The  general  du- 
ties and  responsibilities  of  the  hirer  of  a  chattel  are  the  same  as  those  of 
the  hirer  of  realty.  Thus  the  bailee  for  hire  of  a  ship,  a  horse,  or  a  car- 
riage, a  musical  instrument,  or  a  clock,  is  bound  in  common  with  the 
hirer  of  a  house  or  a  mill,  a  plantation  or  an  orchard,  to  use  the 
thing  let  in  a  proper  and  reasonable  manner,  to  take  the  same  care  of  it 
that  a  prudent  and  cautious  man  ordinarily  takes  of  his  own  property,  and 
to  return  it  to  the  bailor  or  owner  at  the  time  appointed  for  its  return,  or 
within  a  reasonable  period  after  request,  if  no  such  time  has  been  agreed 
npon,  in  as  good  condition  as  it  was  in  at  the  time  of  the  bailment,  sub- 
ject only  to  the  deterioration  produced  by  ordinary  wear  and  tear  and  rea- 
sonable use ;  iff)  and  injuries  caused  by  accidents  which  have  happened 
without  any  fault  or  neglect  on  the  part  of  the  hirer,  (h) 

The  owner  mast  stand  to  all  the  ordinary  risks  to  which  the  chattel  is 


(/)  1  BelPt  Comm.  453.    And  tee  Fothier,  un  bon  pere  de  femille  luerait  de  la  sienne  pro- 

(Lonage,)  No.  129.  pre :  il  doit  avoir  le  meme  soin  pour  la  conscrver, 

{a)  Hansford  t.  Palmer,  5  Moore,  76 ;   2  B.  quVin  bon  et  loigneiiz  pere  de  fiuniUe  anroit  pour 

&  S.  869.  la  sienne  propre.  Lo«age,  No.  190 ;  and  see  the 

(A)  "  Le  Gonducteor/'  oUerves  Poiliier  "  doit  "  obsxryatiok  okveiialk  '*  at  the  end  of  the 

jouir  et  ajBer  do  la  chote  qui  lui  est  lou^  comme  Tiait6  des  Obligationi,  1,  543. 
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naturally  liable,  but  not  to  risks  occasioned  by  negligence  or  want  of 
ordinary  caution  on  the  part  of  the  hirer. 

If  a  carriage,  for  example,  let  to  hire,  breaks  down  on  the  ordinary  pub- 
lic thoroughfare,  through  the  badness  of  the  road,  or  is  injured  by  a  flood 
or  inundation,  the  owner  must  bear  the  loss,  although  the  carriage  was 
driven  by  the  servant  and  horses  of  the  hirer.  But  if  the  hirer  had  gone 
out  of  his  way  to  meet  the  danger— if  he  had  travelled  by  unusual 
and  difficult  roads,  or  crossed  a  plain  subject  to  floods,  when  he  might 
have  kept  the  high  ground  and  been  safe,  he  must  make  good  the  loss  that 
has  been  occasioned  thereby.  If  the  owner  sends  his  own  postilion  or 
coachman  to  drive  the  carriage,  the  hirer  is  discharged  from  dl  attention 
to  the  horses  and  the  risks  of  the  road,  and  is  bound  only  to  take  ordinary 
care  of  the  glasses  and  inside  of  the  carriage  whilst  he  sits  in  it,  (t )  anless 
he  officiously  interferes  and  gives  orders,  and  takes  the  management  aud 
direction  of  the  vehicle  into  his  own  hands. 

Of  the  use  of  the  thing  let. — It  is  also  the  duty  of  the  hirer  not  to  apply 
the  thing  to  any  other  use  than  that  for  which  it  is  hired.  Thus  if  a 
horse  is  hired  as  a  saddle-horse,  the  hirer  has  no  right  to  use  it  in  a  cart, 
or  to  carry  loads,  or  as  a  beast  of  burden.  So  if  it  is  hired  to  go  to 
Ilichmond  he  has  no  right  to  go  with  it  on  a  journey  to  York ;  and  if 
during  such  misuser  a  loss  occurs,  the  hirer  will  be  responsible  therefor. 
If  a  ship  hired  or  chartered  for  a  particular  voyage,  and  placed  in  the  pos- 
session and  under  the  control  of  the  charterer,  be  captured  by  pirates,  or  be 
lost  in  a  storm  in  the  ordinary  course  of  the  voyage,  the  owner  must  bear 
the  loss ;  but  if  the  charterer  has  deviated  firom  the  ordinary  course,  and 
sailed  unnecessarily  through  dangerous  channels,  or  into  seas  infested  with 
pirates,  and  needlessly  encountered  risks  not  contemplated  by  the  owner 
at  the  time  of  the  making  of  the  charter-party,  and  which  would  probably 
not  have  been  run  by  him  except  for  a  greatly  increased  rate  of  remu- 
neration, the  charterer  is  liable  for  the  loss.  (Je) 

If  a  horse  hired  for  a  journey  falls  on  the  road,  and  is  lamed,  (/)  or  is 
injured  or  destroyed  by  an  accidental  fire,  or  is  stolen  from  a  stable  in 
which  it  has  been  placed,  tlie  owner  must  bear  the  loss.  But  if  the  hirer 
by  riding  immoderately,  or  at  unseasonable  hours,  and  travelling  by  dan- 
gerous and  unusual  roads,  or  by  leaving  the  horse  by  the  road  side 
when  he  might  have  put  it  into  a  stable  under  lock  and  key,  has  impru- 
dently courted  danger  and  invited  robbery,    he   must   himself  bear  the 

(a)  Pothier  Louage,  No*  106.    /onef,  Bmlm.      320. 
88,  89.  {()  Cooper  t.  Hatfon,  8  Osmpb.  5,  n. 

{k)  Levfin  v.  E<ui  India  Company,  PeiUce, 
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loss,  and  make  full  compensation  to  the  owner,  (m)  If  the  horse  is  taken 
ill  on  the  journey,  and  the  hirer  calls  in  a  farrier,  he  will  not  be  reaponsi- 
hle  if  the  horse  dies,  although  the  death  may  have  heen  occasioned  by  the 
injudicious  treatment  of  the  latter ;  but  if  the  hirer  neglects  to  avail  himself 
of  proper  advice  and  assistance,  or  chooses  ignorantly  to  prescribe  himself, 
and  from  unskilfiilness  gives  the  horse  improper  medicine,  and  the  horse 
dies,  he  is  liable  to  the  owner  for  the  loss,  (n) 

It  is  of  course  the  primary  duty  of  the  hirer,  in  the  absence  of  an 
express  stipulation  to  the  contrary,  to  supply  an  animal  hired  by  him  with 
suitable  food,  during  the  time  it  is  intrusted  to  him  for  use  ;  (o)  and  if  a 
hired  horse  is  exhausted,  or  becomes  ill  and  refuses  its  feed,  and  the 
hirer  notwithstanding  pursues  his  journey,  and  by  so  doing  injures  or  kills 
the  horse,  he  will  be  responsible  therefor  to  the  owner.  (/?) 

Loans  at  interest, — Money  may  be  made  the  subject  of  a  contract  of 
hiring  and  letting  as  well  as  houses  and  lands,  and  ordinary  chattels.  A 
loan  of  money  to  be  used  for  hire,  is  a  loan  for  use  and  consumption,  the 
identical  thing  lent  not  being  intended  to  be  returned,  but  its  equiva- 
lent in  value  and  kind.  (Post.  ch.  25,  s.  3.)  The  absolute  property,  there- 
fore, in  the  subject  matter  of  the  loan,  passes  together  with  the  trans- 
fer of  the  possession  to  the  hirer  or  borrower,  and  the  latter  becomes 
indebted  to  the  lender  in  an  equivalent  in  value  and  amount,  which  must 
be  paid  and  rendered  to  the  latter  at  the  time  agreed  upon,  or  within  a 
reasonable  period  after  demand  made,  in  case  no  time  for  its  return 
has  been  limited.  The  liability  of  the  hirer  or  borrower  consequently  to 
repay  the  equivalent  amount  is  not  discharged  by  loss  of  the  money 
from  robbery,  fire,  or  inevitable  accident.  Thus,  if  I  deliver  to  a  man  five 
hundred  sovereigns  to  be  used  for  hire,  and  he  is  robbed  on  his  way  home, 
or  the  money  is  destroyed  by  an  accidental  fire  in  the  house  where  he 
lodged,  he  must  nevertheless  pay  me  the  amount  at  the  time  appointed. 
(Post,  ch.  26,  s.  8.) 
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m)  Cogg*  v.  Bernard,  2  Baym.  909, 916.  2  B.  &  B«  859,  0.  c 

\n)  Dean  ▼.  KtaU,  8  Gampb.  4.  (p)  Bray  v.  Mayne,  1  Oow.  N.  P.  C.  1. 

(o)  Hawdlford  ▼.  Palmir,  6  Moore,  74,  79 ; 
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SECTION  m. 

Letting  and  hiring  of  furnished  houses  and  lodgings,   and  ac- 
commodation IN  public  inns. 

Liabilities  of  the  lessor  of  rectdy  furnished  houses  and  apartments. — 
Contracts  for  the  letting  and  hiring  of  ready  furnished  houses  and  apart- 
ments are  contracts  of  a  mixed  nature,  partaking  partly  of  the  nature  of  a 
demise  of  realty,  and  partly  of  a  contract  for  the  letting  and  hiring  of 
moveable  chattels,  and  the  lessor,  therefore,  in  contracts  of  this  de- 
scription, is  clothed  with  the  duties  and  responsibilities  resulting  firom  con- 
tracts for  the  letting  and  hiring  of  chattels  in  addition  to  tliose  which 
have  been  previously  described  as  flowing  from  demises  of  realty  simply. 
If  a  man  furnishes  a  dwelling-house  or  an  apartment  in  a  house,  and 
offers  it  to  be  let  ready  furnished,  he  impliedly  holds  it  out  as  fit  for  im- 
mediate habitation  and  use,  and  the  contract  for  the  letting  and  hiring  of 
it  is  analogous  to  a  contract  for  the  letting  and  hiring  of  a  ship,  rigged  and 
manned,  and  prepared  for  sea,  or  of  a  carriage  horsed  and  equipped,  and 
made  ready  for  a  journey  on  land;  (ante,  719;)  and  there  is  conse- 
quently an  implied  warranty  on  the  part  of  the  lessor  that  such  ready  fur- 
nished house  or  lodging  is  reasonably  fit  for  habitation  and  occupation  by 
a  tenant ;  and  if  the  furniture  is  unfit  for  use,  or  is  incumbered  with  a 
nuisance  of  so  serious  a  nature  as  to  deprive  the  tenant  of  all  beneficial 
enjoyment  of  it,  the  latter  is  entitled  to  throw  up  both  house  and  fumi* 
ture,  and  bring  an  action  against  the  landlord  for  a  breach  of  contract — 
Thus,  where  the  beds  of  a  ready  furnished  house  let  to  a  tenant  at  a  rent 
of  eight  guineas  per  week,  were  so  infested  and  overrun  with  bugs  that 
they  could  not  be  slept  in,  it  was  held  that  the  tenant  was  justified  in 
leaving  the  house  and  resisting  the  landlord'^s  demand  for  the  rent,  (a) 
**  In  the  case  of  a  contract  for  the  hire  of  a  ready  furnished  house,"  ob- 
serves Lord  Abinger,  *'  the  letting  of  the  goods  and  chattels  as  well  as  the 
house,  implies  that  the  party  who  lets  the  house  so  furnished  is  under  an 
obligation  to  supply  the  other  contracting  party  with  whatever  goods  and 
chattels  may  be  fit  for  the  use  and  occupation  of  such  a  house,  according 
to  its  particular  description  and  suitable  in  every  respect  for  his  use."  (b) 

(a)  SnUik  T.  Marrabk,  11  M.  fit  W.  5 ;    12      M.  &  W.  60.  Parke,  B.  &  Bolfe,  R,  ll>.  65. 67. 
M  &  W.  60,  65,  87.  HaH  ▼.  Windsor,  ib.  87.  Tindal,  0.  J.    avh 

(6)  per  Ld.  Abinger.    SvUUm,  v.  Tmi^pU,  12      plice  v.  jPonwwoitAy  4  M.  &  Or.  584. 


LIABILITIES   OF  LODGING -HOITBE   KEEPERS.  785 

When  a  man  lets  oat  lodgings  or  apartments  in  a  house,  he  impliedly 
demises  them  with  all  their  proper  accompaniments,  and  warrants  to  the 
hirer  the  use  of  aU  such  accessorial  things  as  are  necessary  to  enable  him 
to  enjoy  the  principal  subject  matter  of  the  demise  in  the  manner  in- 
tended. He  impliedly  grants  to  the  tenant  the  use  of  the  door-bell,  the 
knocker,  the  skylights  or  windows  of  the  staircase^  and  the  use  of  the 
water-closet,  unless  it  be  otherwise  stipulated  at  the  time  of  the  taking  of 
the  lodgings ;  and  if  the  landlord  deprives  him  of  the  use  of  cither,  he 
forthwith  subjects  himself  to  an  action  for  a  breach  of  contract,  (c)  He 
impliedly  covenants  or  promises,  moreover,  according  as  the  demise  may 
or  may  not  be  under  seal,  to  keep  the  roof  of  the  house  water-tight,  and 
the  windows  in  a  reasonable  stat^  of  repair,  so  that  the  lodger  and  his 
effects  suffer  no  injury  from  rain  and  exposure  to  the  weather. 

By  the  Boman  and  continental  law,  moreover,  the  lodging-house 
keeper  or  lessor  of  apartments  who  remains  in  the  general  possession  of 
the  house  is  bound  to  exercise  all  ordinary  and  reasonable  care  for  the 
protection  of  the  persons  and  property  of  his  tenants  and  lodgers ;  to  see 
that  the  outer  door  is  fastened  at  night,  and  that  strangers  or  suspected 
or  doubtful  characters  are  not  permitted,  unknown  to  the  lodger,  to  con- 
gregate in  the  house  at  unseasonable  hours  of  the  night.  He  is  bound, 
moreover,  to  exercise  ordinary  care  and  vigilance  in  the  selection  and 
appointment  of  the  servants  and  domestics  within  the  house,  and  to  take 
all  such  precautions  as  a  prudent  householder  may  be  expected  to  take 
to  guard  against  robbery  and  fire. 

ZiaHlittes  of  the  lessee  of  furnished  houses  and  apartments, — We 
have  already  seen  that  a  contract  for  the  letcing  and  hiring  of  furnished 
lodgings  is  a  contract  for  an  interest  in  land  within  the  fourth  section  of 
the  Statute  of  Frauds,  (ante,  93,  94,)  and  that  a  lessee,  consequently,  who 
orally  agrees  to  take  lodgings  at  a  certain  rent,  and  neglects  to  enter  and 
take  possession,  cannot  be  sued  upon  the  contract  for  not  taking  posses- 
sion, or  for  the  non-payment  of  the  rent  reserved  or  agreed  to  be  paid,  (d) 
Having  taken  possession,  however,  he  may  be  sued  for  use  and  occupa- 
tion (ante,  716);  and  if  he  brings  goods  and  chattels  of  his  own  upon 
the  premises,  they  may  be  distrained  for  the  rent  of  the  lodgings  as  in 
ordinary  cases  of  demises  of  pure  realty,  {e)  The  liabilities  of  the  lessee 
in  respect  of  the  conservation  and  preservation  of  the  subject  matter  of 
the  demise  are  the  same  as  those  of  the  lessees  of  realty  and  the  hirers  of 
chattels  for  use  (ante,  718).    If  the  possession  as  well  as  the  use  of  the 

Ic)  UndmwKl  v.  Burrow,  7  C.  &  P.  28.  (<)  I^ewman,  w.  AndarUm,  5  B.  &  P.  227. 

(cQ  Sdge  ▼.  Sirqford,  1  Cr.  &  J.  897, 89^.        Midklm  t.  WMm,  7  Ad.  &  E.  {^4. 
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lodgings  and  farnitnre  is  granted  to  the  lessee^  the  latter  is  boand  to 
deliver  up  the  furniture  at  the  expiration  of  the  term  in  good  order  and 
condition,  deteriorated  only  by  ordinary  wear  and  tear  and  the  reasonable 
use  of  it.  If  he  received  linen,  plate,  and  household  utensils  clean  and 
fit  for  use,  he  is  bound  to  render  them  back  to  the  lessor  in  the  same 
state ;  {/)  but  if  the  use  only  of  such  linen,  plate,  and  household  utensils 
is  granted,  as  is  ordinarily  the  case  in  contracts  for  the  letting  and  hiring 
of  apartments  and  portions  of  a  house,  the  possession  of  them  continuing 
in  the  landlord  who  retains  the  general  possession  of  the  house  and  its 
contents,  the  hirer  is  not  bound  to  clean  up  the  things  before  he  leaves. 

Duration  of  the  term  of  hiring. — Notices  to  quit, — ^Lodgings  and 
ready-furnished  apartments  are  rarely  the  subject  of  a  yearly  hiring,  and 
there  is  no  presumption  from  a  general  holding  thereof  in  favour  of  a 
hiring  for  a  year,  and  fi*om  year  to  year,  as  in  the  case  of  a  demise  of 
land,  {g)  The  duration  of  the  term  corresponds  in  general  with  the  time 
limited  for  the  payment  of  the  rent  If  the  rent  is  payable  quarterly,  the 
presumption  is  in  favour  of  a  hiring  by  the  quarter ;  if,  on  the  other 
hand,  it  is  payable  monthly  or  weekly,  there  is  a  hiring  by  the  month  or 
week.  The  same  rule  prevails  in  the  French  law.  {h)  If  the  tenancy 
be  from  half  year  to  half  year,  half  a  year's  notice  to  quit  must  be  given ; 
if  from  quarter  to  quarter,  a  quarter's  notice ;  if  from  month  to  month,  a 
month's  notice,  and  if  from  week  to  week,  a  week's  notice  to  quit ;  and  if 
the  lodger  quits  his  apartments  without  giving  such  notice,  he  is  Uable 
to  the  payment  of  a  quarter  s,  a  month's,  or  a  week's  rent,  according  to  the 
term  of  hiring ;  (t )  and  the  lodging-house  keeper  may  recover  such  rent, 
although  he  has  put  a  bill  in  the  windows  advertising  the  apartments 
to  be  let,  or  has  lighted  and  used  fires  in  the  rooms ;  {k)  but  if  he  ac- 
tually re-lets  the  apartments,  the  original  contract  is  at  an  end,  and  the 
rent  ceases.  (J) 

The  length  of  the  notice  to  be  given  may  be  otherwise  regulated  by  the 
express  agreement  of  the  parties,  and  also  by  the  custom  and  usage  of 
the  district,  (m)  It  must,  however,  in  all  cases  expire  at  the  end  of  the 
current  term  of  hiring,  (n) 

If  apartments  are  hired  in  a  dweUing-house  at  a  fixed  rent,  payable 


(/)  Stanley  ▼.  Agnew,  12  M.  &  W.  827.  East,  121,  n. 

(^)  Abbott,  0.  J.,  Willaon  t.  Ahboit,  4  D.  &  {k)    RedpcOh  t.  RoberU,  3  B^  225.    Orif 

R.  694.    Right  v.  Darby,  1  T.  &  B.  ]62.  JUA  y.  ffodgei,  1  C.  &  P.  419. 

(A)  Pothier,  LouAge,  No.  80.  (/)  WaUt  v.  Atcheton,    11  Moore,  379;   3 


(i)  Doe  ▼.  ffaseU,  1  Bsp.  94.    Doe  ▼.  Rciffan,       Bing.  462  ;  2  0.  6(  P.  268,  s.  c. 
6  Esp.  4.     Doe  v.  ScoU,  4  M.  &  P.  20 ;  6  Bing.  (m)  HuJeU  v.  Armiistrnd,  7  C.  &  P.  57. 

362,8.  c.    Doe  v.  BayUy,  5  C.  &  P.67;  6  (»)  Ante,  1. 1.    Doi  v,  Scott,  i  H,  &?.  2lQ. 
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half  yearly,  the  hiring  is  for  a  year  certain,  and  the  tenant  may  leave  at 
the  end  of  the  first  year  without  giving  any  notice  to  qoit.  If,  however, 
the  tenant  continues  in  possession  after  the  first  year  under  such  a  hiring, 
a  taking  from  year  to  year  may  he  inferred,  {o)  The  same  rule  prevails 
in  the  case  of  a  hiring  for  a  week,  (p)  A  tenant  agreed  to  pay  for  the 
occupation  of  furnished  apartments,  "  from  March  the  4th  to  September 
the  4th,  the  sum  of  52/.  10«.  ;*'  also  *'  to  occupy  the  rooms  firom  the  4th  of 
September  to  the  4ih  of  December  on  the  same  terms,  viz.,  26/.  5«.  for 
the  three  months,  or  to  take  them  unfurnished  at  the  rate  of  84/.  per 
annum ;"  and  it  was  held  that  this  was  a  lease  for  six  months  and  for  a 
further  period  of  six  months,  and  not  a  lease  from  year  to  year,  {q) 

If  a  tenant  remains  in  possession  of  lodgings  after  the  termination  of 
his  term  of  hiring,  or  after  the  expiration  of  a  notice  to  quit,  the  landlord 
has  no  right  to  expel  him  by  force,  and  turn  out  his  boxes  and  trunks 
and  goods  and  chattels  into  the  street ;  but  must  assert  his  rights  by 
peaceable  means  through  the  medium  of  the  legal  tribunals,  and  with  the 
aid  of  the  accredited  officers  of  the  law.  (r)  But  if  the  lodger  has  re- 
moved his  baggage,  goods,  and  chattels,  and  has  left  the  house,  the  land- 
lord may  lock  the  door  upon  him,  and  resist  his  re-entry  by  force. 

Leitin^  and  hiring  of  stowage  and  places  of  deposit, — A  contract  for 
the  letting  and  hiring  of  a  vault,  or  store,  or  place  of  deposit  in  a  ware- 
house, is  a  contract  analogous  to  the  letting  and  hiring  of  an  apartment 
in  a  house  for  the  occupation  of  a  tenant  or  lodger.  In  the  civil  law,  a 
man  who  let  out  a  store  or  place  of  deposit  for  com,  wine,  oil,  or  mer- 
chandize of  a  perishable  character,  impliedly  warranted  his  store-house  to 
be  fit  for  the  purpose  for  which  it  was  known  to  be  required.  If  the 
hirer  had  inspected  it,  and  approved  it  prior  to  the  contract,  the  store- 
keeper was  not  responsible  for  patent  defects  which  the  hirer  might  by  the 
exercise  of  ordinary  vigilance  have  made  himself  acquainted  mtin,  but  for 
all  latent  defects  causiDg  injury  to  the  property  deposited  he  was  re- 
sponsible. If  the  store-room  was  in  a  roofed  building,  he  was  bound  to 
keep  the  roof  water-tight.  If  the  places  of  deposit  were  upon  or  below 
the  surface  of  the  ground,  he  was  bound  to  keep  them  properly  drained 
and  free  from  water.  If  he  remained  in  the  general  possession  of  the  pre- 
mises, it  was  his  duty  to  see  that  the  outer  gates  were  fastened  at  a  proper 
hour  of  the  night,  that  suspicious  characters  were  not  permitted  to  lurk 
about  the  spot,  and  that  the  rooms  and  stores  were  watched  with  proper 

(o)  WUUonv.  Abbott,  41>.^^.e9:i.  2  M.  &  Gr.  511. 

(»)  BuffeU  T.  ArmiUUad,  7  C.  &  P.  56.  (r)  StUary  ▼.  Oay,  6  C.  &  P.  284.    NewUm 

C9)  AtJUnUme  r.  Boitock,  2  Sc.  N.  R.  643;      v.  Borland,  I  M.  &  Gr.  644;  1  Sc  N.  B.  474. 
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and  reasonable  care.  («)  He  was  boond^  in  short,  to  take  all  ordinary 
precautions  to  secure  his  storehouse  from  attacks  widiout^  and  from 
dangers  within,  from  damage  by  fire  and  d^mp,  and  all  things  hort&l  to 
the  property  deposited  beneath  his  roof. 


UABILrriES  OF  COMMON   INNKEEPERS. 

Of  the  distinction  between  a  lodoxno-hodsb  keeper  and  a  common 
INNKEEPER. — **  'Eveorf  person  who  makes  it  his  business  to  entertain  tza- 
vellers  and  passengers,  and  provide  lodging  and  necessaries  for  them  and 
ihm  horses,  and  attendants,  is  a  common  innkeeper ;  and  it  is  in  no  way 
material  whether  he  have  any  sign  before  his  door  or  not"  (t)  ^'  A  sign," 
**  observes  Holt,  C.  J.,  "  is  not  essential  to  an  inn,  but  is  evidence  of 
iL''  M  A  London  "  coffee-house,"  where  beds  and  provisions  are  fur- 
nished by  the  day  or  for  the  night,  or  for  a  longer  period,  to  persons  in 
certain  stations  of  life,  who  may  think  fit  to  apply  for  them,  is  a  common 
inn.  (x)  But  if  a  man  merely  opens  a  house  for  the  sale  of  provisions  and 
refreshmento,  and  does  not  profess  to  furnish  beds  and  lodging  for  the 
night,  he  is  not  a  common  innkeeper,  (y)  And  if  he  professes  to  let  only 
private  lodgings,  and  does  not  offisr  bis  house  to  the  public  as  a  place  of 
reception  and  entertainment  and  lodging  tox  all  comers  who  are  able  and 
wiUhdg  to  pay  for  the  accommodation  offered,  he  cannot  be  said  to  ke^  a 
common  inn. 

Of  the  duty  of  a  common  innkeeper  to  furnish  lodging  and  food  to  aii 
travellers, — ^Every  man  who  opens  an  inn  by  the  way-aide,  and  professes  to 
CKcrcise  the  business  and  employment  of  a  common  innkeeper,  is,  by  the 
common  law  or  custom  of  the  realm,  bound  to  afford  such  shelter  and 
accommodation  as  he  possesses  to  all  travellers  who  apply  and  tender,  or 
are  able  and  ready  to  pay  the  customary  hire,  (z)  and  are  not  drunk  or 
disorderly,  or  labouring  under  contagious  or  infectious  diseases,  (a)  And 
if  be  nej^eote  or  zefoses  so  to  do,  he  is  liable  to  an  action  on  the  case  for 
the  recovery  of  any  damages  that  may  have  been  sustained  by  reason  of 


i/f^  Homuii  q«d  lioma  raft  loeant  ad  de-  {x)  TKomp§mw.Loef,  8  B.  &  Aid.  28SL 

pcnendaa  mefoes,  etum  exacts  cuftodiffi  opeiaa  ly)  Do€  t.  Lamina,  i  Campb.  77. 

locaate  inteUignntnr.    Igitur  si  mercei  perieront  («)  GK>db.   S46,  pL  440 ;    1  QtJk.  888 ;  12 

aat  luaceptn  rant,  teneDtnr  eo  nominB  qaod  Mod.  484.    Hex  ▼.  /mm,  7  CS.  &  P.  819;  6 

banc  coBtodiam  non  pncstiterint :  de  vi  majore  T.  R.  17,  IS.      Hawikam  r.  ffamwumd,  1  CL 

autem  non  tenentor.    Pandect  Just.  ed.  Poth.,  &  K.  404. 

lib.  19,  tit.  2,  B.  8, art  8.  71.  (a)  UaweU  v.  Jacktoti,  6  0.&P.  725.  FM  r. 

(0  Bac  Abr.  Imia.  (B.)  Knigkt,  8  IL  &  W.  209 ;  tb.  220,  221. 

(»>  Parktr  ▼.  FKtU,  12  Hod.  255. 
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suoh  refbsal ;  (b)  and  abo  to  an  indiotment  at  common  law.  {c)  The  inn* 
keeper  is  bound  moreover  to  receive  and  provide  for  the  horses  of  all  tra- 
vellers who  alight  at  his  inn,  if  he  has  room  in  his  stables,  even,  it  is 
said,  of  those  who  choose  only  to  pat  up  their  horses,  resorting  elsewhere 
for  lodging  and  entertainment.  Bat  he  is  not  bound  to  reoeive  the  goods 
of  a  person  who  professes  merely  to  make  use  of  the  inn  as  a  place  of 
deposit^  and  not  to  lodge  there  as  a  guest  (^  Neither  is  he  bound  to 
provide  for  his  guest  the  precise  room  that  the  latter  may  choose  to  select^ 
nor  to  provide  him  with  a  bedroom,  if  he  declares  it  to  be  his  intention  to 
sit  up  all  night.  All  that  he  is  required  to  do  is  to  find  reasonable  and 
proper  accommodation  for  his  guests ;  and  if  he  tenders  such  accommoda* 
tion,  and  the  guest  refuses  it,  he  may  compel  the  latter  to  quit  the  inn^ 
and  seek  for  accommodation  and  lodging  elsewhere,  (e) 

To  the  duties  and  obligations  which  attach  to  the  innkeeper  in  common 
with  all  lodging-house-keepers,  and  lessors  of  furnished  rooms  and  apart- 
ments for  immediate  occupation,  the  law  has  superadded  the  duty  of  pro- 
tecting the  goods  of  their  guests  from  robbery.  It  has  been  justly 
observed  by  the  civilians,  that  the  common  wants  and  necessities  of  man- 
kind compel  men  to  trust  valuable  property  to  the  keepers  of  public  inns, 
who  are  often  needy  persons,  and  men  of  suspicious  character,  and  have 
fiequent  opportunities  of  combining  cmd  colluding  with  thieves,  to  the 
prejudice  of  those  who  trust  them ;  and  it  was  thought  right  in  the  Boman 
law  to  deprive  such  persons  of  the  temptation  to  do  wrong,  and  to  compel 
them  to  be  honest  and  faithful  to  their  employers,  by  making  them 
responsible  for  the  sa&ty  of  goods  entrusted  to  their  keeping.  By  a  public 
edict  of  the  Boman  pr»tor,  it  was  ordained,  that  if  shipmasters  and  car- 
riers, innkeepers  and  stablekeepers,  did  not  restore  what  they  bad  received 
to  keep,  SAFE,  he  would  give  judgment  against  them.  (/)  The  construe* 
tion  put  npon  this  edict  was,  not  that  the  shipmaster,  carrier,  or  inn- 
keeper, was  bound  to  deliver  the  goods  safe  at  all  ovents  ;  but  that  he  was 
bound  to  deliver  them,  unless  prevented  by  ei/aiale  damnum,  or  a  loss  by 
what  was  termed  the  decree  of  fate,  or  order  of  destiny,  such  as  a  loss  by 
lightning,  or  an  earthquake,  or  a  sudden  inundation  that  could  not  have 


(5)  Bn,  Abr.  Act.  $wr.  ea^  76.  ColHn^t  m. 
QodboH,  846.  Newton  ▼.  Triffff,  I  Show.  246 
270. 

(c)  JUx  ▼.  LiweUin,  12  Mod.  445.  lUx  t. 
iwiw,  7  CAP.  219. 

(cQ  Wtttbroke  y.  QriffilK  Mo.  876,  877.  Strntk- 
den  ▼.  Phmmer,  Orl.  Bridg.  227.  BeaneU  ▼. 
MMar,  6  T.B.  27a.  Binnt  ▼.  Pigot^  »  C.  & 
P.  208. 

(e)  Ftll  V.  KnUjkl,  8  M.  &  W.  276. 


(/)  Ait  Fnetor  Navt^,  (u.urovi%  otabu- 

mm,  BinnTVTNT  xr  boc  juDioinc  uxv^  IMg. 
lab.  4,  tit.  9.  Haxiiiia  est  atilitM  knjvt  edkti ; 
quia  noceMe  est  plenmiqve  eomiii  fidem  feqni, 
et  iM  cuftodiflD  eomm  oommittflre  .  .  .  .  ct  niii 
hoc  cant  itatiitimi  mateni  darctnr  cum  fiiribuB 
adTemu  eot  quos  recipiimt,  coeundi.  Dig.,  lib, 
4,  tit.  9,  s.  1. 
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been  foreseen,  and  that  no  human  care  or  skill  could  have  provided  against 
or  avoided ;  or  an  irresistible  attack  by  pirates  and  hostile  forces,  the 
enemies  of  the  state. 

The  spirit  of  the  edict  of  the  Soman  preetor  has  been  nniversally 
adopted  by  the  jurisprudence  of  continental  Europe,  and  was  introduced 
at  an  early  period  into  our  common  law.  Thus  we  learn  from  the  writ  in 
the  register,  that  ''  according  to  the  law  and  custom  of  the  raahn  of 
England,  innkeepers  who  keep  common  inns  for  the  accommodation  of 
persons  travelling  through  the  parts  where  such  inns  are  situate,  and 
sojourning  within  the  same,  are  bound  to  guard,  both  by  day  and  by 
night,  the  goods  and  chattels  of  such  travellers  placed  witJun  their  inns, 
without  subtraction  or  loss,  so  that  no  damage  shall  come  to  them  from 
the  neglect  of  the  innkeeper  or  his  servants."  And  the  reason  given  for 
this  strict  and  extended  liability,  is  "  the  opportunities  that  innkeepers 
would  otherwise  lie  under  to  embezzle  goods  entrusted  them,  without  pos- 
sibility of  proving  a  particular  neglect."  (y) 

As  soon,  therefore,  as  a  traveller  has  entered  an  inn,  and  deposited  his 
baggage  and  effects  in  the  hands  of  the  master  of  the  inn  or  his  servants, 
or  in  a  room  or  other  place  in  the  inn  assigned  to  such  traveller  as  a  lodg- 
ing, the  innkeeper  impliedly  undertakes  to  be  answerable  (A)  for  their 
safety  and  security  from  robbery,  (t )  **  The  innkeeper  is  bound  in  law  to 
keep  them  safe,  without  any  stealing  or  purloining ;  and  it  is  no  excuse 
for  the  innkeeper  to  say  that  he  delivered  the  guest  the  key  of  the  chamber 
in  which  he  lodged,  and  that  he  left  the  chamber  door  open ;  but  he  ought 
to  keep  the  goods  and  chattels  of  his  guest  there  in  safety.  And  although 
the  guest  doth  not  deliver  his  goods  to  the  innholder  to  keep,  nor 
acquaint  him  with  them,  yet  if  they  be  carried  away,  or  stolen  by  persons 
unknown,  the  innkeeper  shall  be  charged."  (Jc)  It  has  accordingly  be^i 
holden,  where  a  guest  laid  a  reticule  containing  money  on  her  bed,  and 
afterwards  went  into  her  sitting-room,  the  door  of  which  was  opposite  the 
bedroom,  and  remained  there  about  five  minutes,  and  then  sent  her  com- 
panion for  the  reticule,  which  was  missing,  and  could  not  afterwards  be 
found,  that  the  innkeeper  was  bound  to  make  good  the  loss.  (/) 


ig)  Per  Holt,  C.  J.,  12  Mod.  492. 

(h)  So  by  the  French  law,  Bet  llsita&t 
qa^om  voyafieiir  entre  dans  tm  hotellerie,  il  ae 
fonn  entre  hii  et  Thotelier  one  oonveEtioii  tadte 
par  laquelle  oe  dernier  I'engage  envert  le  Toya- 
geor  a  le  bger  et  noiinir  et  a  garder  see  Toxtiues 
hamais  et  autree  efibts.  Bncydopedie  dn  droit, 
(AOBKRGK,)  10. 

[%)  Drosses,  Theyar,  Puph.  178;  2  Pitz. Abr. 
fol.  28.  (HosUer.)    Bttd'e  v.  Morris,  Cro.  Joe. 


224.    RiekfMnd  t.  Smilth,  8  B.  &  C.  11. 

(it)  Coiytf't  case,  8  Go.  82.  AiBiimifleeBS 
de  Tol  a  main  aiin6e^  on  de  tonte  antre  force  ma' 
jeure,  tela  que  la  foadre^  on  inondation  &c.  ke 
aabeigutes  r^ndent  de  la  parte  on  de  Vavarie 
dee  c^ta  du  voyageur,  aana  que  ce  deraler  ait 
rien  autre  cboae  a  proaver  que  rapport  qu'il 
a  fiut  dana  Taobeqiie.  Bncy.  du  Dr.  (Ac 
016TK,)  Art  2,  §  2, 16. 

(0  Keni  V.  Shiid:wd,  2  B.  &  Ad.  803. 


en 
luan- 
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A  traveller  went  to  an  inn,  taking  with  him  divers  packages  of  silks  of 
various  kinds,  some  of  which  were  taken  np  stairs  to  his  bedroom,  and 
others  were  by  bis  directions  carried  into  the  commercial  room  into  which 
he  was  shown.  After  remaining  for  some  days  therein,  and  after  having 
been  several  times  taken  out  and  brought  back  again  by  the  traveller,  the 
goods  were  stolen,  and  an  action  having  been  brought  against  the  inn- 
keeper to  recover  the  value  of  the  property,  it  was  shown  to  be  the  practice 
of  the  inn  to  take  all  the  luggage  of  the  guests  into  their  bedrooms,  unless 
orders  to  the  contrary  were  given ;  and  it  was  contended  that  the  traveller, 
by  ordering  the  goods  to  be  taken  into  the  commercial  room,  which  was  a 
place  of  common  resort  for  all  the  guests  indiscriminately,  had  taken  the 
goods  under  his  own  protection,  and  could  not  therefore  make  the  inn- 
keeper responsible  for  the  loss ;  but  the  court  held,  that  if  the  innkeeper 
had  intended  not  to  be  responsible  for  goods  deposited  by  the  guests  in  the 
commercial  room,  he  should  have  declared  his  intention  to  them  at  the 
time,  the  goods  were  placed  there,  and  not  having  done  so,  that  he  was 
responsible  for  the  loss,  (m) 

A  servant  having  been  sent  by  his  master  with  goods  to  market,  and 
being  unable  to  sell  them,  went  with  them  to  an  inn,  and  asked  if  he 
could  leave  the  goods  there  until  next  market*day.  The  innkeeper  s  wife 
said  they  were  very  full  of  parcels,  and  declined  to  take  charge  of  them. 
The  servant  then  sat  down  in  the  inn,  ordered  something  to  drink,  and 
put  the  goods  on  the  floor  immediately  behind  him.  When  he  got  up 
again,  the  goods  were  gone,  and  were  never  afterwards  seen  or  heard  oil 
An  action  was  then  brought  against  the  innkeeper  to  recover  the  value  of 
the  goods,  and  it  was  held  that  he  was  responsible  for  the  loss.  ''  If, 
indeed,  the  innkeeper,"  it  was  observed,  "  had  refused  to  take  in  the 
plaintiff's  servant  as  a  guest,  and  he  had  notwithstanding  gone  into  the 
inn,  the  plaintiff  could  not  have  charged  the  defendants  with  the  loss  of 
his  goods ;  in  such  a  case  the  innkeeper  refuses  at  his  penl,  and  if  it  be 
without  reason,  an  action  lies  for  the  refusal ;  but  in  this  case  there  was 
no  refusal  of  the  person ;  the  defendants  merely  refused  to  take  care  of 
the  goods  until  the  next  week.  And  when  the  plaintiff's  servant  was 
sitting  in  the  inn  with  the  consent  of  the  innkeeper,  (for  the  latter  did  not 
object  to  receive  him,)  he  was  in  the  same  situation  as  any  other  guest, 
and  entitled  to  the  same  protection  for  his  goods."  (») 

But  "  if  a  guest  come  to  a  common  innkeeper  to  harbour  there,  and  he 

(m)  lUchmoHd  t.  Smith,  8  B.  &  C.  9.  (m)  BenneU  t.  Mgilor,  5  T.  B.  278.    lb.  276, 

per  Qrope,  J. 
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responsibilities  of  a  bailee,(<?)  for  a  man  does  not  become  a  gnest  at  an  inn 
by  the  mere  delivery  of  goods  to  the  landlord  to  keep.  It  has  been  said, 
however,  that  a  man  may  become  **  a  gaest  by  leaving  his  horse  as  mach 
as  if  he  had  staid  himself,  because  the  horse  must  be  fed,  by  which  the 
innkeeper  has  gain,  otherwise  if  he  had  left  a  tnmk  or  a  dead  thing.'X<0 
"  If  an  host  invite  one  to  supper,  and,  the  night  being  &r  spent,  invites  him 
to  stay  all  night»  if  he  is  afterwards  robbed,  yet  shall  not  the  host  be 
charged,  (as  an  innkeeper,)  for  this  guest  was  no  traveller."(^)  But  the 
length  of  time  that  a  man  may  remain  at  an  inn  does  not  affect  or  alter 
his  character  as  a  traveller,  or  in  any  way  qualify  or  vary  the  common  law 
liability  of  the  innkeeper.  Thus  "  if  A.  comes  with  goods  to  an  inn  in 
London,  and  stays  there  for  a  week,  month,  or  longer,  and  is  there  robbed 
of  them,  he  shall  have  an  action  against  his  host ;  though,  perhaps,  being 
at  the  end  of  his  journey,  he  cannot  then  be  said  to  be  transeuns  according 
to  the  writ  in  the  register."  (/)  But  if  a  man  takes  apartments  in  an  inn 
for  a  term,  by  the  week,  month,  or  year,  for  example,  or  if  he  resides  in  the 
inn  under  a  special  contract  for  his  bed  and  board,  he  is  not  in  contempla- 
tion of  law  sojourning  at  the  inn  as  a  traveller,  but  rather  in  the  character 
of  a  lodger  at  a  private  boarding-house.  If,  therefore,  he  is  robbed  in  the 
house,  he  cannot  charge  the  landlord  as  an  innkeeper,  but  only  as  an  ordi- 
nary lodging-house  keeper. 

Liability  of  the  guest. — Innkeepers  lien  on  the  goods  and  chattels  of 
the  guest. — ^As  the  law  imposes  upon  the  common  innkeeper  the  burthen 
of  receiving  and  taking  care  of  the  goods  and  chattels  of  all  travellers  and 
guests  who  alight  at,  and  take  up  their  abode  within,  the  inn,  it  gives  him 
a  right  to  retain  such  goods  and  chattels  as  a  pledge  for  the  payment  of 
the  reckoning  of  the  guest(y) 

If  a  horse  is  put  up  in  the  stables  of  the  inn  by  a  guest,  the  innkeeper 
has  a  lien  on  the  animal  for  its  keep,  whether  the  horse  be  the  property  of 
the  guest  or  of  some  third  party,  from  whom  it  has  been  fraudulently  taken, 
or  stolen,  unless  the  innkeeper  knew  at  the  time  he  received  the  guest  that 
he  was  not  the  true  owner  of  the  horse.(Aj  But  the  innkeeper  has  no  right 
to  detain  the  property  of  the  guest  if  he  has  previously  agreed  to  give  the 
latter  credit  for  his  entertainment  ;(i)  nor  can  the  innkeeper  detain  goods  as 

(c)  Geiley  ▼.  Clerk,  Oro.  Jac  188;  5  T.  B.      172.  Roue  r,  BramtUed,  2BoII«,4S8.   Tkmp- 
274,  per  Buller  J.  ton  ▼.  Lacy,  S  B.  &  Aid.  280*    Bat  he  bas  no 

(d)  York  y.  OrindHone,  1  Salk.  888 ;  2  Baym.      right  to  detain  the  poaon  of  the  guest,  Sunboif 
866.    LoM  T.  Cotton,  Com.  104.  ▼.  Alford,  8 IL  &  W.  248. 

{e)  Bac.  Abr.  (Iims,)  0.  5.  (h)  Forte  t.  Orenauffh^  2  Baym.  866.    SHp- 

ifylh,  witkY ,lBiil«tl70.    Johnson r. SiU, 

(a)  Torh  >.  Orindttone,  I  Salk.  888.   Bncj.  8  Stark.  172. 

da  Dr.  (Anbeige)  25.  Jonet  ▼.  Thurhe,  8  Mod.  (»)  Jones  ▼.  Thurloe,  8  Mod.  172, 173. 
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a  security  for  the  payment  of  the  reckoning  for  beer  and  ale  drank  by  a 
*  guest,  unless  the  requirements  of  the  stat  11  &  12  Wm.  8,  o.  15,  as  to 
selling  beer  in  stamped  vessels,  and  rendering  an  account  of  the  number  of 
quarts  and  pints  drunk,  have  been  complied  with. 

The  innkeeper  holds  the  chattels  detained  by  him  in  the  nature  of  a 
pledge,  so  that  if  jie  once  permits  his  guest  to  take  them  away,  and  so  re- 
linquishes the  pledge,  he  cannot  afterwards  retake  them.  Therefore,  if  the 
innkeeper  allows  the  guest  to  remove  his  horses  after  a  debt  has  been  in' 
curred  for  keeping  them,  and  they  are  afterwards  brought  to  the  inn  and  a 
new  debt  contracted,  the  innkeeper  can  detain  them  for  the  latter  portoin  of 
the  debt)  but  not  for  the  former.(/)  And  it  is  said  that  if  several  horses 
are  brought  to  an  inn  by  the  guest,  each  is  a  pledge  for  its  own  keep,  but 
not  for  the  keep  of  the  others,  so  that  if  the  hosteller  permit  him  to  take 
away  all  but  one,  he  cannot  retain  that  one  until  the  expense  of  keeping 
the  whole  is  paid,  (m) 

If  the  guest  takes  the  chattel  away  without  the  hosteller's  consent,  the 
latter  may  take  it  on  a  fresh  pursuit  as  a  distress  rescued  if  he  follow 
promptly,  but  not  otherwise.  (;f ) 

(0  Jonet  T.  Tkurloe,  8  Mod.  172, 178.    J<met  (m)  Mou  ▼.  Tovmtend,  1  Bulttr.  207. 

▼.  Peitrle,  Str.  656, 667.  (n)  Roue  v.  Bramtteed,  2  Ro.  488. 
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CHAPTER  XXIII. 

CONTRACTS  FOB  THE   LETTING  AND   HIRING   OF  WORK 

AND  LABOUR. 


SsoTiOK  L'^Moiter  and  tervanL^^Of  the  nature  and  anthentication  of  a  contiact  of  hiring  and  aer- 
Tice — Implied  oontiaets  of  hiring  and  eenrice— Serrice  with  rehitioni — Of  the  dniation  of  the  tenn 
of  hiring  and  serrioe — Yeariy  hiringi  of  domeatic  ierranti  defeasible  bj  autom— Indefeaaibfe 
yeariy  hirings — Hiring  and  senrice  by  the  month  or  week — ^Genexal  dntiesy  oUigationB,  and  haH-' 
litiei  of  the  master  and  servant— Payment  of  wages— Dissolution  of  the  contiact — ^Dismissal  of  the 
serrant  for  miscondacW— Warning  and  notice  to  leaye. 

SiOTioir  ll,^C<mtr€teU  qf  apprmtieethip. — Nature  and  requisites  of  the  contractr— Liahtlitiea  of  the 
parties  thereto— Liability  of  the  master  to  support  his  apprentioe  in  aiekness — Dissolntion  of  the 
contract— Cancellation  of  the  indentures—  Discharge  of  the  i^pientioe  by  award  of  justices  Parish 
apprentioes. 

SiOfTioir  III. — Letting  and  hiring  qf  vorh  hy  the  gnat,  or  tatk-foork* — Work  and  sarioe  giTing  a 
right  to  remuneration — Honoiaiy  offices  and  employments — Services  by  arbitrators^  bairistersy  and 
physicians — Liabilities  of  the  employer  or  letter  out  of  task-work — Indivisible  wori( — ^Divisible 
and  apportionable  services— Destruction  of  the  work  before  payment — Non-performanoe  of  wtnk  by 
a  time  specified—  Approval  of  work  before  payment — Useleas  and  defective  work— Duties  and 
liabilities  of  task  workmen — Of  the  preservation  and  redelivery  of  chatteb  bailed  to  wvikiiien  to 
be  manufiutured  or  repaired — Liabilities  of  warehousemen  and  wharfingers,  agisters  of  cattle, 
foctors,  and  bailifib. 


SECTION  L 

MASTER  AND   SERVANT  AND    APPRENICE. 

Contracts  for  the  letting  and  hiring  of  work  and  labour,  services  Mtd 
skill, — ^The  contract  of  letting  and  hiring  relates  as  frequently  to  human 
labour  and  skill,  care,  and  attention,  as  to  moveable  and  immoveable  pro- 
perty, realty,  and  personalty ;  the  services  of  workmen,  artificers,  and  la- 
bourers being  daily  hired  to  be  employed  in  domestic  affairs,  in  the  culti- 
vation of  land,  in  the  building  of  houses,  in  the  manufecture  of  materials 
furnished  to  be  worked  up,  and  upon  chattels  which  have  been  bailed  to 
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the  workman  to  be  mended  or  repaired.(a)  In  order  to  constitute  a  contract 
of  hiring  and  service,  there  must  be  a  mutual  engagement  binding  on  both 
the  employer  and  the  employed,  for  the  one  to  employ  and  remunerate,  and 
the  other  to  serve,  (i)  A  covenant  on  the  part  of  a  workman  to  work,  and 
on  the  part  of  the  employer  to  pay  him  a  sum  of  money  weekly  during  the 
two  years  following  the  date  of  the  contract,  and  an  additional  sum  weekly 
during  the  year  next  following,  and  to  receive  him  into  partnership  at  the 
expiration  of  three  years,  does  not  amount  to  a  contract  of  hiring  and  ser- 
vice for  the  term  of  three  years,  or  for  any  fixed  period  of  time,  and  the 
employer,  consequently,  is  not  responsible  upon  the  contract  for  discharg- 
ing the  workman  fix>m  his  service,  although  he  would  be  bound  to  make 
good  the  weekly  sums  so  long  as  the  latter  was  ready  and  willing,  and  of- 
fered to  perform  the  work  agreed  to  be  done,  and  was  prevented  by  the 
employer  from  doing  it.  (c) 

If  a  servant  coTenants  or  agrees  with  an  intended  employer  to  serve  him 
for  a  term  of  years,  and  the  latter  covenants  or  promises  to  pay  so  much  a 
week  for  such  service,  the  law  does  not  imply  from  the  covenant  or  agree- 
ment to  serve  a  corresponding  covenant  to  employ,  and  the  master  or  em- 
ployer may,  consequently,  in  the  absence  of  an  express  covenant  or  agree- 
ment on  his  part  to  retain  and  keep  the  servant  in  his  employ,  dismiss  him 
at  any  time  without  warning  or  notice,  and  refuse  to  provide  him  with 
further  employment,  {d)  When,  however,  mutual  covenants  or  promises 
have  been  exchanged  between  the  parties,  the  contract  is  complete,  so  that 
the  right  to  the  labour  and  service  at  once  passes  to  the  employer,  and  the 
right  to  the  benefit  of  the  retainer,  and  employment  to  the  servant  or  un- 
dertaker of  the  work,  so  that  the  former  is  entitled  to  an  action  against 
the  latter  if  he  neglects  to  enter  upon  and  complete  his  task,  and  the  latter 
to  an  action  against  the  former  if  he  neglects  to  provide  the  work,  and 
furnish  the  workman  with  the  means  of  earning  the  hire.(^) 

Authentication  of  the  contract. — ^A  contract  of  hiring  and  service  need 
not  be  authenticated  by  writing,  unless  the  hiring  exceeds  a  year  in  dura- 
tion, (ante,  97,)  and  if  reduced  into  writing  it  need  not  be  stamped,  if  it  be 
a  contract  for  the  hire  of  "  labourers,  artificers,  manufacturers,  or  menial 
servants,"  (ante,  126,)  and  not  a  contract  of  apprenticeship.  (/) 

(a)  OBtendit  defmitio,  dao  ease  genera  loca-  Ante,  205. 

tionii,  rerum  unam,  alteram  operarum  neu  facto-  (d)  Dvnn  ▼.  Salyet,  6  Ad.  &  E.,  h.  b.,  685. 

rum.    Yin.  OomJ  lib.  8,  tit.  25,  757;  Pandect  Wiilianum  t.  Taylor,  ib.  175. 

Pothier,  lib.  19,  tit.  2,  Art.  1.  (e)  Dalt  Jiut.  93,  c  81 ;  ante,  205. 

(5)  Lett  ▼.  Wkiteomb,  Syha  v.  Dixm,  ante,  {f)  Rex  y.  SU  PauTs,  Bp^ford,  6  T.  B.  454, 

25,  26.  poBt  748. 

{e)  Aspdin  t.  Auttin,  5  Ad.  &  B.,  v.  s.,  671. 
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Implied  contracts  of  hiring  and  service, — -In  the  absence  of  an  express 
contract  between  the  parties,  a  hiring  may  be  presumed  from  the  mere  bet 
of  the  service,  (ante,  215,)  unless  the  service  has  been  with  near  relations 
as  presently  mentioned.  If  a  man,  for  example,  serves  a  stranger  in  the 
capacity  of  a  clerk,  or  of  a  menial  servant,  or  servant  in  husbandry,  for  a 
continued  period,  the  law  presumes  that  the  service  has  been  rendered  in 
fillfilmeut  of  a  contract  of  hiring  and  service,  and  if  the  party  has  sened 
without  anything  being  said  as  to  wages,  the  law  presumes  that  the  parties 
contracted  for  customary  and  reasonable  wages,  {g) 

Service  with  relations. — But  if  the  service  has  been  with  the  parent  or 
uncle,  or  other  near  relation  of  the  party  serving,  a  hiring  cannot  be  im- 
plied or  presumed  from  it,  but  an  express  hiring  must  be  proved  in  order 
to  support  a  claim  for  wages,  for  the  law  regards  services  rendered  by  near 
relations  to  one  another  as  gratuitous  acts  of  kindness  and  charity,  and 
does  not  presume  that  they  are  to  be  paid  for  unless  there  is  an  express 
contract  to  that  effect.  (A)  And  if  a  poor  person  is  taken  in  out  of  charity 
and  provided  with  food,  lodging,  clothes,  and  necessaries,  and  set  to  work, 
no  contract  of  hiring  and  service  is  implied  therefrom^  however  long  the 
party  may  continue  to  serve,  (t) 

Of  the  DURATION  of  the  term  o/*  hiring  and  service. 

Yearly  hirings  defeasible  by  custom. — Hiring  of  domestic  servanlt. 
— A  general  fairing  of  menial  or  household  servants,  such  as  cooks,  scul- 
lions, house-maids,  footmen,  butlers,  coachmen,  grooms,  where  no  time  is 
mentioned  for  the  duration  of  the  service,  is  a  hiring  for  a  year,  and  so  on 
from  year  to  year,  defeasible  by  custom  and  usage,  at  the  option  of  either 
of  the  parties,  on  giving  a  month's  warning,  or  paying  or  tendering  a 
month's  wages,  (k)  If  the  contract  is  put  into  writing,  the  customary 
power  of  defeasance  is  impliedly  annexed  to  the  express  terms  of  the 
written  agreement,  unless  the  custom  is  excluded  by  express  word8.(0 

A  servant  may  be  a  menial  servant,  and  as  such  clodied,  with  this  im- 


(ff)  Lord  EUenborough,  0.  J.,  15  East,  454. 
Phillips  V.  Jones,  1  Ad.  &  E.  333. 

{h)  Davits  v.  Davies,  9  C.  &  P.  87.  Oregory 
Slake  V.  Pitminster,  Botts.  P.  L.  C.  206,  case 
269.  Rex  v.  Sow,  1  F.  &  Aid.  181.  Rex  y. 
St,  Mary,  GuUdford,  2  Bott.  209,  c.  273.  Cald. 
621.    Rex  V.  StokesUy,  6  T.  R.  767. 

(»)  Rex  V.  WeyhUl,  Burr.  491  ;  1  W.  Bl.  206, 
s.  c. ;  2  Bott.  207,  case  271.  As  to  charitable 
and  giatuitous  employments,  see  7  East,  373. 


Rex  T.  Sow,  1  B.  &  Aid.  178.    Sands  t.  Lsai, 

2  Boll.  rep.  268.    Affred  t.  Mar^it  FiUjamts, 

3  E^.  3. 

{k)  Littledale  &  Patteion  Js.,  5  B.  &  ^^ 
908,  909 ;  8  N.  &  M.  180, 181 ;  2  N.  &  P.  U^t 
143;  Ld.  Denman,  5  Jnr.  870.  Robintw^* 
ffvHdman,  3  Bsp.  235.  Archard  v.  Horner^  8 
C.  &P.  361. 

(0  Johnson  T.  Bkniensopt  5  Jnr.  870. 
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plied  power  of  defeasance,  although  he  does  not  reside  within  the  walls  of 
the  master  8  house.  Thus  where  a  head  gardener  was  hired  for  a  year  at 
J£100  wages,  to  superintend  hothouses,  pineries,  &g.,  and  a  house  was  as- 
signed him  within  his  master  s  grounds,  and  he  had  the  privilege  of  taking 
in  apprentices  for  a  year  at  £15  premium,  and  had  five  under- gardeners  to 
assist  him,  and  after  serving  for  several  years  he  received  a  month's  warn- 
ing, which  expired  in  the  middle  of  the  current  year,  whereupon  the  gar- 
dener claimed  an  entire  year's  wages,  it  was  held  that  he  was  a  menial  ser- 
vant, and,  as  such,  only  entitled  by  cnstom  to  "  a  month's  warning,  or  a 
month's  wages."  (m) 

When  a  power  of  defeasance  is  vested  in  the  parties  either  by  custom  or 
special  agreement,  or  the  contract  is  made  defeasible  upon  the  happening 
of  a  given  event,  the  hiring  is  nevertheless  a  yearly  hiring,(i»)  so  that  if  the 
power  of  defeasance  is  not  exercised,  and  the  contract  is  permitted  to  run 
on,  and  the  service  to  continue  for  a  year,  there  is  a  year's  hiring  and 
service,  which  will  gain  a  settlement  under  the  poor  law8.(o)  "  It  is  a 
yearly  hiring  notwithstanding  the  power  of  determining  it,  if  that  power  is 
not  exercised  before  the  expiration  of  the  year.  The  contingency  not 
having  happened  and  the  contract  not  having  been  defeated  during  the 
year  it  enures  after  the  year's  service  as  a  yearly  hiring.'X/;) 

Indefeasible  yearly  hirings. — When  the  employment  of  a  servant  is  of  a 
permanent  nature,  and  annual  wages  are  reserved,  the  hiring  is  in  all  cases  a 
yearly  hiring  \(q)  and  when  the  servant  is  not  a  household  or  domestic  ser- 
vant, the  hiring  cannot  be  put  an  end  to  by  either  party  without  the  consent 
of  the  other,  before  the  termination  of  the  current  year.  A  hiring  of  a  servant 
in  husbandry,  for  exampe,  is  an  indefeasible  yearly  hiring,  (r)  analogous  to  a 
yearly  tenancy.  At  the  end  of  each  year  a  new  contract  arises  to  serve  for 
the  year  commencing,  which  will  continue  as  long  as  the  parties  may 
please,  and  can  only  be  terminated  at  the  end  of  the  current  year,(«)  unless 
the  servant  is  guilty  of  misconduct.  A  general  hiring  of  a  clerk,  foreman, 
journeyman,    or  traveller,  at  annual  wages,  "  with  board  in  the  house,*' 


(m)  Nowlan  v.  AUea,  2  C.  M.  &  R.  57. 

(»)  Rex^.  Atherton,  Burr.  20d»  No.  71.  Rex 
T.  Birdbroohe,  4  T.  R.  246.  Bayley,  J.,  1  B  & 
Ad.  841.  Rex  ▼.  Farleigh  Walhp,  1  B.  &  Ad. 
340,  842.  Rex  ▼.  New  Windeor,  Burr.  22, 
No.  7. 

(o)  Ld.  Eenjon.  4  T.  R.  246. 5  ib.  207,  208. 
Rex  ▼.  GU  Yarmouth,  5  M.  &  8.  114.  Rsx 
F.  Northvold,  2  D.  &  R.  792.    Ante,  659. 

(p)  Rex  ▼.  SandkurtU,  7  B.  &  C.  562;  1  M. 
&  R  101,  S.C  Rex  y.  Byker,  8  D.&  R.  386  ; 
2  B.  &  C.  119,  8.  c.  per  Bayley,  J.    Rex  ▼.  Lid- 


ney,  Burr.  8.  c.  1 . 

{q)  8  T.  R.  76;  5  T.  R.506.  At  to  exceptire 
hirings,  B3e  Reg.  y.  ffolbeek,  4  Ad.  &  B.  v.  8. 
590.  Ib.597. 

(r)  Rex  ▼.  Lyth,  5  T.  &  R.  827.  Abbott, 
0.  J.,  6  D.  &  R.  101;  4  B  &  0  86.  Rex  y. 
Elelack,  2  B.  Mott»  231,  pi.  298. 

(«)  Belir.  Chaytor,  1  C.  &  K.  162.  Beeeton 
T.  CoUyer,  12  Moore,  552 ;  2  C.  &  P.  208,  s.  c. 
Williame'  ▼.  Bymtf,  2  N.  Al  P.  189.  D%nv,  r 
Murray,  9  B.  &  C.  780. 
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is  also  a  yearly  hiring,  whicb  can  only  be  put  an  end  to  by  consent,  or  at  the 
expiration  of  the  current  year ;  (t)  and  so  also  is  a  general  hiring  of  postilions 
and  ostlers^  upon  the  terms  that  they  are  to  receive  board  and  lodging  in  the 
house,  and  the  vails  or  perquisites  of  the  stables  in  lieu  of  wages ;  (v) 
also  a  general  hiring  of  a  warehouseman,  "  the  employer  engaging  to  pay 
121.  lOs.  per  month  for  the  first  year,  and  advance  10/.  per  annmn  until 
the  salary  should  be  180/.  ;"(:r)  also  a  general  hiring  of  editors,  sub-editorB, 
reporters,  and  other  persons  regularly  employed  upon  old  standing  and 
permanendy  established  newspapers  and  periodicals.(y) 

A  RESERVATION  of  quarterly,  monthly,  or  weekly  V7AGB8  is  not  in* 
consistent  with  a  yearly  hiring.  "  Whether  the  wages  be  to  be  paid  by  the 
week  or  the  year  cannot  make  any  alteration  in  the  duration  of  the  service 
if  the  contract  were  for  a  year  ;"{z)  but  if  there  has  been  no  continued  service 
for  a  lengthened  period,  and  there  is  nothing  in  the  nature  of  the  employ- 
ment, and  no  particular  custom  or  usage  leading  necessarily  to  the  concla- 
sion  that  the  hiring  was  for  a  year,  the  payment  of  weekly  or  monthly 
wages  raises  a  presumption  in  favour  of  a  weekly  or  monthly  hiring,  (a) 

Hiring  by  the  month.^-A  journeyman  miller  was  hired  ''  at  8«.  a 
month  wages,  with  liberty  to  depart  at  a  month's  wages  or  a  month's  warn- 
ing/' and  the  hiring  was  held  to  be  a  hiring  by  the  month,  (b)  But  when 
the  wages  are  reserved  weekly  with  a  proviso  for  a  month  s  warning,  the 
presumption  is  in  favour  of  a  conditional  and  defeasible  yeariy  hiring. 

Hiring  by  the  week. — If  there  be  any  thing  in  the  contract  to  show 
that  the  hiring  was  intended  to  be  for  a  year,  then  a  reservation  of  weekly 
wages  will  not  control  that  hiring.  But  if  the  payment  of  weekly  wages 
be  the  only  circumstance  from  which  the  duration  of  the  contract  is  to  he 
collected,  it  must  be  taken  to  be  only  a  weekly  hiring."  (c)  The  following 
hirings  have  been  held  to  be  hirings  for  a  week,  and  so  on  from  week  to 
week.     A  hiring  of  a  maid  servant  at  Is.  4td,  a  week,   and  board  and  lodg- 


(i)  8  Bnrr.  823 ;  12  Moore,  552.  Tuimer  t. 
Robinson,  6  B.  &  Ad.  789 ;  2  N.  &  M.  829,  s.  o.  ; 
6  G.  &  P.  15, 1.  c.  Aiiin  t.  AcUm,  4  G.  &  P. 
208. 

(«)  8  Bqit.  759,  C.  286;  2  Bott  294  ;  Burr. 
828,  No.  257 ;  2  Bott.  299,  c.  296;  Oald.  448 ; 
2  Bott.  230,  pi.  297.  Bsx  ▼.  St  Martin\  LeieetUr, 
8  B.  &  C.  674. 

(x)  FavceU  v.  Cath,  5  B.  &  Ad.  908;  8  N. 
&  M.  180,  B.  e. 

(y)  Holcroft  ▼.  Barber,  1  Car.  &  Kirw.  4. 
Baxter  t.  Nurse,  ib«  10. 

(;)  Kenyon,  C.  J.,  4.  T.  R.  246.    BeesUm  r. 


CoU^,  12  Moore,  552.  lUx  t.  SaUt,  5  T.  B. 
668.  Calio  J.  Brauneier,  i  C.  SlT.  51S.  Ra 
T.  Sealton,  Gald.  440. 

(a)  Rsx  t%  PwHeAwA,  5  But,  884. 
Bayley  ▼.  RimmdL,  1  M.  &  W.  507.  BotUr  t. 
Nurse,  7  Sc  N.B.  801,  6  M.  &  Gh-.  985.  ■.  c 

(6)  i2earT.Cfor«,Biirr.819,No.255;2BotL 
229,  pi.  295. 

(e)  EHenboiongh,  G.  J.  8  M.S.  245;  Bur. 
280,  No.  98 :  5  Ewt,  884;  2  East,  425;  18 
East,  852.  Aihont,  J.,  2  T.  B.  455,  622.  Bolkr, 
J.,5il>.208.  Htureer  T.  iVvTM^  7  Sc  «.  B.  801 ; 
6M.  ftOr.  985,a.c. 
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ing  for  as  long  time  as  they  wanted  a  servant."  (d)  A  hiring  of  an  as- 
sistant plumber  and  glazier  at  68.  a  week  wages,  board,  lodging,  and  wash- 
ing, summer  and  winter."  (e)  A  hiring  of  a  gardener  at  Qs,  a  week  for 
the  winter  and  98.  a  week  for  the  summer ;  "  {/)  and  a  hiring  of  a  hostler 
at  28,  a  week  in  the  summer,  and  1«.  6d.  a  week  in  the  winter.  ''  The  mere 
arrangement/'  observes  Bayley,  J.,  ''  that  the  wages  shall  be  at  one  rate 
in  the  summer  and  at  another  in  the  winter  does  not  show  that  the  parties 
contemplated  a  service  to  endure  through  the  summer  and  winter,  and 
therefore  that  they  intended  a  hiring  for  a  year ;  but  shows  only  that  they 
intended  that  if  the  servant,  being  hired  at  weekly  wages>  should  remain  till 
the  summer,  he  should  then  have  so  much  per  week.  The  true  mean- 
ing of  such  an  arrangement  is  merely  this  :  that  the  servant's  wages  as  a 
weekly  servant  are  to  be  regulated  by  the  seasons."  (^) 

A  hiring  of  a  servant  in  husbandry  "  at  4«.  weekly  wages,  board,  washing, 
and  lodging,  except  in  the  harvest  month,  when  the  wages  are  to  be  in- 
creased to  10«.  6d.  a  week^  and  then  again  reduced  to  48.,"  and  a  hiring  of 
a  servant  at "  Ss,  per  week,  and  two  guineas  for  the  harvest,  to  do  anything 
the  gardener  should  set  him  about,"  were  also  respectively  held  to  be 
weekly  hirings,  although,  as  it  was  contended  in  the  last  case,  the  agree- 
ment for  a  gross  sum  to  be  paid  for  the  harvest,  imported  an  agree- 
ment for  service  for  a  consolidated  period  inconsistent  with  a  mere 
weekly  hiring.  (A)  But  if  terms  are  introduced  inconsistent  with  the  no- 
tion of  a  weekly  hiring,  the  reservation  of  weekly  wages  will  be  regarded 
merely  as  a  mode  of  payment  and  not  as  an  indication  of  the  duration  of 
the  contract.  Thus  the  presumption  of  a  weekly  hiring  resulting  from  a 
reservation  of  weekly  wages  is  rebutted  by  a  stipulation  for  a  fortnight  or  a 
month's  notice  to  quit,  (t) 

Service  at  wilL — ^A  boy  was  employed  to  work  "  for  meat,  drink,  and 
clothes,  as  long  as  he  had  a  mind  to  stop,"  and  served  for  two  years  upon 
these  terms,  and  the  service  was  held  to  be  a  mere  service  at  will.(>Cr)  So 
where  an  assistant  workman  was  "to  come  and  go  as  he  liked,"  and 
an  ostler  and  his  master  were  ^'  to  be  at  liberty  to  separate  when  they 
pleased,"  the  service  was  held  to  be  a  service  at  will.(/)     In  these  cases 


(<2)  Rex  T.  Elitaek,  2  Bott.  281,  pi.  298.  Si.  Andrew,  Penhore,  8  B.  &  0.  679.    R.  ▼. 

(e)  Rex  T.  Dedhom,  Bnrr.  658, 2  Bott.  227,  Birdbroote,  4  T.  B.  246.  R.  y.  Ot.  Tarmouih,  5 

pi.  298.  M.&S.  117. 

(/)  Rex  V.  Warminster^  9  D.  &  B.  70.  (k)  R.  ▼.  Chrttt't  Parish,  Tori,  8  B.  &  C. 

(ff)  Rex  T.  Rolvenden,  1  M.  &  B.  691.  459 ;  5  D.  &  B.  814. 

(A)  R,  ▼.  DodderkiU,  8  M.  &S.  248.    R  y.  (/)  R.  y.  Ou  Boroden,  7  B.  &C.  249;  1  M. 

Lafnbeik^  4  ib.  815.  &  R.  18,  Mag.  Gas.  42.  It  y.  EkUick,  2  Bott  231, 

(t)  R  y.  HampresUfn,  5.  T.  R.  208.    R  y.  c.  298. 
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there  is  in  truth  no  contract  of  hiring  at  all.(in)  The  transaction 
amounts  merely  to  an  authority  to  serve  upon  certain  terms.  If  the  work 
is  actually  performed  and  accepted,  the  law  raises  an  implied  promise  of 
remuneration  firom  the  employer  to  the  workman,  hut  the  former  is  not 
hound  to  provide  the  work,  nor  is  the  latter  hound  to  execute  it. 

GENERAL  DUTIES,   OBLIGATIONS,   and  LIABILITIES  o/  ike  MASTER  and 

SERVANT. 

Liabilities  of  the  MASTER. — It  is  the  first  duty  of  the  master  after 
the  contract  of  hiring  and  service  has  been  entered  into,  to  take  the  ser- 
vant into  his  employ  and  enable  him  to  earn  the  hire  or  reward  agreed  to 
be  paid,  and  if  he  neglects  so  to  do  he  renders  himself  liable  forthwith  to 
an  action  for  a  breach  of  contract 

Payment  of  wages, — If  the  contract  of  hiring  and  service  leaves  the 
amount  of  salary  to  be  fixed  by  a  third  party,  an  application  by  the  clerk 
or  servant  to  such  third  party  to  fix  the  salary,  is  a  condition  precedent  to 
the  liability  of  the  employer.(;i)  If  a  household  servant,  hired  for  a 
year  or  any  aliquot  portion  of  a  year,  is  hurt  or  disabled,  or  falls  sick 
whilst  doing  his  masters  business,  the  master  is  not  entitled  to  make 
any  deduction  from  the  agreed  wages  for  the  time  that  the  servant  was  in- 
capacitated for  the  performance  of  his  ordinary  work.(o)  And  if  after  hav- 
ing taken  the  servant  into  his  service,  he  improperly  dismisses  him,  or 
prevents  him  by  a  continued  system  of  persecution  firom  continuing  in  the 
service,  he  is  liable  for  a  year's,  a  month's,  or  a  week's  wages,  accord- 
ing as  the  hiring  may  have  been  by  the  year,  month,  or  week.(/>)  The 
servant  has  his  choice  of  divers  remedies :  first  he  may  bring  an  action  for 
the  wrongful  dismissal,  declaring  specially  upon  the  contract,  and  so  re- 
cover the  damages  he  has  sustained.  This  remedy  he  may  pursue  im- 
mediate]y.(^)  Secondly,  if  he  waits  until  the  expiration  of  the  term  for 
which  he  was  hired,  he  may  then  sue  for  a  year's,  a  month's,  or  a  week's 
wages,  according  as  the  hiring  may  have  been  by  the  year,  month,  or  week. 
In  declaring,  in  the  last  case,  upon  the  contract,  he  may  aver  that  he 
has  performed  his  own  part  of  it,  his  readiness  to  serve  being  considered 


Jm)  R.  T.  SL  MaiUkew^t,  Ipiwi^,  8  T.  R.449.  qu'il  ne  les  lui  rend  pas,  le  maitre  doit  payer  an 

[n)  Oitfn  T.  Bowen^  4  C.  &  P.  9S.  Benritear  Tann^e  entiere  de  oes  aerrkes ;  et  il 

o)  Rtx  y.  WtfUertdt,  Gald.  SCO.  Jtex  t.  Sud-  peut  meme  etre  oondamii^  anx  dommaaei  et  in- 

hrookty  1  Smith,  59.    ChanMer  t.  Orievm,  2  H.  t^r^ta  du  domestiqae.    Fothier,  LooBAe,  No.  173, 

Bl.  606,  n.  174. 

ip)  So,  by  the  French  law.  Si  c'est  par  le  fait  (q)  Pagani  y.  Cfandolji,  2  C.&.  P.  370;  Ihtnn 

du  maitre  qui  est  le  conducteur  de  ces  services,  y.  Murray,  9  B.  &  C.  780. 
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equivalent  to  actual  8ervice.(r)  And,  lastly,  he  may,  after  the  term  of  ser- 
vice has  expired,  sue  for  his  wages  in  indebitatus  assuffipsit,  relying  on  the 
doctrine  of  constructive  service.  («) 

When  the  contract  is  for  a  year's  service  at  wages,  payable  yearly,  the 
contract  is  entire  and  indivisible,  and  the  servant  or  workman  cannot 
recover  from  the  employer  wages  j)ro  ratd,  (t)  unless  the  contract  has 
been  rescinded  or  abandoned,  or  has  been  put  an  end  to  by  the  exercise 
of  a  power  of  defeasance  vested  in  the  parties ;  (u)  so  that  if  the  servant 
dies  in  the  middle  of  the  year,  his  personal  representatives  will  not  be 
entitled  to  recover  a  proportionate  part  of  the  salary  in  respect  of  the  time 
he  actually  served ;  {x)  and  if  he  is  himself  guilty  of  such  misconduct  as 
entitles  the  master  to  dissolve  the  contract  and  dismiss  him  from  his  ser- 
vice, (post,  746,  747,)  he  will  lose  all  right  to  wages  in  respect  of  the  por- 
tion of  the  year  he  has  actually  served,  (y)  But  if  the  contract  is  put  an 
end  to  by  virtue  of  a  power  of  defeasance  vested  in  either  of  the  parties 
by  custom  or  by  agreement^  or  if  the  contract  has  been  abandoned  by 
mutual  consent,  the  wages  are  apportidnable,  and  the  servant  must  be 
paid  pro  ratd  up  to  the  time  of  his  departure,  {z) 

The  bankruptcy  of  the  master  does  not  operate  ipso  /acto  as  a  dissolu- 
tion of  a  contract  of  hiring  and  service,  and  a  certificate  under  a  commis- 
sion of  bankruptcy  discharges  the  master  only  from  such  wages  as  were 
provable  under  the  commission,  (a) 

If  the  amount  of  wages  to  be  paid  has  not  been  settled  and  agreed  upon 
by  the  contract,  there  is  an  implied  promise  on  the  part  of  the  employer 
to  pay  wages  according  to  the  customary  and  reasonable  rate  of  remune- 
ration. Against  the  claim  for  wages,  the  master  cannot  set  off  the  value 
of  goods  lost  or  broken  by  the  gross  negligence  of  the  servant,  unless 
there  is  an  express  agreement  to  that  effect.     But  the  master  must  bring 


(r)  Oanddl  t.  PoiUigny,  4  Campb.  876. 
CoUifu  V.  Pricey  1 M.  &  P.  2d9 ;  8  Bing.  14,  b.  c. 
And  see  ante,  205. 

(«)  See  the  notes  to  CuUer  t.  Poire//,  2  Smith's 
leadg.  cas.  20,  21.  Smith  ▼.  Kina^ord,  3  Sc 
279.  Smith  t.  ffaywtrd,  7  Ad.  &  E.  544  ;  2  N. 
&  P.  482,  8.  c.  RobiHton  y,Hindma%,  8  Bsp. 
284. 

(t)  Car  riens  est  due  tanqne  le  fin  de  Tan, 
qaod  nota,  et  le  contract  est  entier,  et  ne  poet 
ester  sever.  Bro.  Abr.  fol.  57,  (Labobsb,)  pi. 
48 ;  ib.  fol.  170,  pi.  31 ;  Vin.  Abr.  (Appo». 
tionmbnt)  8  &  9. 

(u)  Ellenborough,  C.  J.,  Spain  ▼.  AmnUf  2 
Stark.  N.  P.  C.  256.  Huttman  y.  Bouinois, 
2  C.  &  P.  512.  Atiin  t.  Aeton,  4  0.  &  P. 
208.    Gtraud  v.  Hiehviond,  15  Law  J.,  h.  s.. 


(G.  P.)  180;  Bro.  Abr.  (Appo&fiOHiiXNT)  26, 
pi.  18. 

(x)  Countess  of  Plymouth  r.  Throgmorion, 
Salk.  65;  8  Mod.  158,  s.  c;  6  T.  B.  826. 

(y)  Turner  t.  Robinson,  5  B.  &  Ad.  789 ;  2 
N.  &  M.  829,  s.  c  Ridgway  ▼.  Hungerford 
Market  Company,  8  Ad.  &  E.  171 ;  4  N.  & 
M.  797,  s.  c. ;  Pothier,  Lonage,  No.  174. 

(z)  Lambum  t.  Cruden,  2  Sc.  N.  B.  584 ; 
2  M.  &  Gr.  252.  BayUy  ▼.  Rimmell,  I  M.  & 
W.  506.  PhiUips  T.  Jones,  1  Ad.  Sl  E.  388; 
ante»  213—216. 

.  (a)  Thomas  t.  Williams,  1  Ad.  &  E.  685; 
and  see  5  &  6  Vict.,  c.  122,  ss.  28,  29,  as  to 
the  pajment  of  clerks'  and  serranti'  wages  in 
cases  of  bankruptcy. 
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bis  cross  action  against  the  servant  for  compensation  for  ihe  damage  he 
has  sustained,  {b)  Neither  can  the  master  deduct  from  wages  money 
paid  by  him  to  effect  the  servant's  cure  from  a  dangerous  illness,  {e) 

Presumption  of  payment, — ''  If  a  servant  has  left  a  considerable  time 
without  claiming  wages,  the  presumption  is  that  all  the  wages  have  been 
paid."  (ft)  And  if  it  is  usual,  in  the  case  of  particular  classes  of  servants 
and  workmen,  to  pay  the  wages  weekly  or  monthly,  and  many  weeks  or 
months  have  elapsed  without  any  claim  or  demand  on  the  part  of  the 
servant,  there  may  be  a  primA  facte  presumption  of  payment,  {e)  But 
the  master  cannot  be  perfectly  secure  from  liability,  and  may  in  many 
cases  be  made  to  pay  twice  over  if  he  neglects  to  take  a  written  receipt  or 
to  secure  some  evidence  of  the  payment. 

Jurisdiction  of  justices. — ^By  20  Geo.  2,  c.  19,  81  Geo.  2,  o.  11,  and 
4  Geo.  4,  c.  84,  disputes  between  servants  in  husbandry,  artificers,  handi- 
craftsmen, miners,  colliers,  pitmen,  glassmen,  potters,  and  workmen  in 
divers  branches  of  manufactures,  (/)  and  their  masters,  respecting  the 
non-payment  of  wages,  are  to  be  heard  and  determined  by  one  or  more 
justice  or  justices  of  the  peace,  who  may  examine  the  complainant  upon 
oath,  and  make  an  order  for  the  payment  of  such  wages  as  shall  appear 
to  be  due,  provided  the  sum  do  not  exceed  10/.  in  the  case  of  a  servant, 
nor  hi.  in  the  case  of  any  artificer,  handicraftsmen,  miner,  &c.,  as  therein 
mentioned,  and  on  non*payment  by  the  master  of  any  sum  so  ordered  to 
be  paid  for  twenty-one  days,  the  amount  may  be  levied  by  distress  on  his 
goods  and  chattels,  {g)  These  acts  extend  only  to  masters  and  servants, 
and  not  to  contracts  for  the  doing  of  taskwork,  (h) 

The  master  is  not  responsible  for  personal  injuries  sustained  by  the 
servant  in  the  execution  of  the  master's  commands,  if  the  master  has  done 
no  act  calculated  to  conceal  the  danger  of  injury,  and  lull  to  sleep  the 
vigilance  and  prudence  of  the  servant.  "  The  master  is,  no  doubt,  bound 
to  provide  for  the  safety  of  his  servant  in  the  course  of  his  employment 
to  the  best  of  his  judgment,  information,  and  belief;  but  the  law  does  not 
imply  from  the  mere  relation  of  master  and  servant  an  obligation  on  the 
part  of  the  master  to  take  more  care  of  the  servant  than  he  may  reason- 
ably be  expected  to  take  of  himself."  (i)     Neither  is  the  master  liable 

(()  U  Loiry.  Brittow,  4  Gompb.  184.  ▼.  Skaw,  6  Ad.  &  B.  729;  1  N.  ft  P.  791, 

(c)  SelUnY,  Nonnan,  4  G.  &  i".  SO.  ••  c. 

(d)  Gazelee,  J.,  SdUn,  y.  Norman^  4  G.  &  P.  (g)  Burn's  Jastice,  (SsBTmn,)  s.  2. 
81.    fvofUT.  iBireAfSGampb.  10.                            (X)  ZoneiMter  t.  OrmMV,  9  B.  &  a628;  7 

't)  Abbott,  G.  J.,  4  G.  &  P.  81,  n.  Bowl.  702;  1  M.  &  S.  624. 


i? 


_ ')  8  Bast,  118 ;  7  B.  &  G.  589.    I>omeitic  (t)  PrittUy  t.  Fowler,  8  M.  &  W.  5.    Qnc^ 

flenraaU  an  not  within  theae  statutes^  KiU^m      man  T.  JBumett^  6  ib.  499. 
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for  Burgioal  attendance  and  medicine  rendered  to  a  servant  who  has  heen 
injured  in  the  execution  of  the  master's  service,  {k)  unless  the  surgeon 
has  heen  called  in  hy  the  master's  orders,  (l) 


DUTIES  and  obligations  of  the  servant. 

Every  servant  impliedly  undertakes  to  ohey  the  just  and  reasonable  com- 
mands of  the  master,  (m)  and  to  be  careful,  diligent,  and  industrious  in 
the  performance  of  the  work  intrusted  to  him  to  execute.  He  is  not 
bound  to  fulfil  the  unjust  and  unreasonable  commands  of  a  hard  task- 
master, nor  to  perform  work  and  services  not  fairly  coming  within  the 
scope  of  his  employment.  ''  He  is  not  bound  to  risk  his  safety  in  the 
service  of  his  master,  and  may,  if  he  thinks  fit,  decline  any  service  in 
which  he  reasonably  apprehends  injury  to  himself.'  (n)  A  servant  who 
undertakes  an  office  of  skill  impliedly  represents  himself  to  be  possessed 
of  the  skill  requisite  for  the  due  discharge  of  the  functions  of  the  office, 
and  if  he  does  not  possess  that  skill,  or  if  possessing  it  he  fails  to  exercise 
it,  he  is  responsi))le  for  a  breach  of  contract  and  of  the  implied  duties  of 
his  situation.  Thus,  if  a  gardener  prunes  and  trains  his  master's  fig- 
trees  and  vines  so  unskilfully  as  to  injure  or  destroy  the  trees,  he  is  liable 
to  an  action  for  the  damage  or  loss  he  has  occasioned.  So  if  a  coachman 
injures  or  destroys  his  master's  carriage  or  horses  by  gross  ignorance  and 
want  of  skill  in  driving,  he  is  liable  for  such  injuries.  A  servant,  whilst 
engaged  in  the  service  of  a  tradesman,  impliedly  promises  to  serve  faith- 
fully and  do  no  act  knowingly  and  wilfully  which  may  injure  his  trade  or 
undermine  his  business.  He  must  not  attempt  to  draw  away  his  master's 
customers ;  but  there  is  no  law  which  prevents  him  firom  soliciting  pro- 
spective custom  from  them  at  some  future  period  when  he  hopes  to  be 
able  to  set  up  in  business  for  himself,  (o) 

Servants  in  husbandry,  labourers,  miners,  artificers,  handicraftsmen, 
and  workmen  in  various  branches  of  trade  and  manufactures  are  liable  to 
be  summoned  by  their  masters  before  justices  for  absenting  themselves 
and  refusing  to  work  and  fulfil  their  contracts,  and  may,  on  conviction,  be 
committed  to  jail,  {p) 

(i)  Newby  t.  Wiiuikirt,  2  Esp.  7S9.     Wet^  (n)  Per  Cor.,  Priutiy  y.  Fowler^  3  U,  Sl 

nail  T.   Adney,  &  B.  &  P.  247,   oTemling  W.6. 

Scarman  ▼.  CatUii,  1  Btp.  270.  (o)  Nieholy.  Martini,  2  Eip.  784. 

(0  Coopery. PhUlipt,  4  C.&  P.  581.  Lamb  (p)  18  Geo.  2,  c.  8,  s.  8;  20  Geo.  2.  c  19, 

y.jBiMu»,4M.6cS.  276;  ante,  100.  s.  1 ;  6  Geo.  8,  c.  25,  i.  4;  4  Geo.  4,  c84; 

(m)  Hex  T.  St  John  Devius,  9  B.  &  0. 900,  Bom's  Jiutioe,  (Sxatasxs,)  880,  881. 
901;  4M.  &&.680. 
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DISSOLUTION  of  the  CONTRACT. 

Dismissal  for  misconduct, — If  a  servant  wilfully  disobeys  or  habitually 
neglects  the  just  and  reasonable  orders  of  the  master;  if  he  absents  him- 
self repeatedly  from  the  service,  or  refuses  to  perform  bis  work,  or  to 
submit  to  the  domestic  regulations  of  the  house,  or  is  guilty  of  gross 
moral  misconduct,  the  contract  may  be  dissolved  by  the  master,  and  the 
servant  dismissed. 

The  following  instances  of  misconduct  and  disobedience  have 
been  held  to  warrant  a  dismissal  of  the  servant  and  a  dissolution  of  the 
contract  by  the  master : — Being  frequently  absent  and  sleeping,  out  with- 
out leave ;  (q)  pregnancy ;  (r)  assaulting  a  fellow  maid-servant  with  intent 
to  ravish  her ;  («)  refusing  to  conform  to  the  hour  of  dinner ;  (/)  tres- 
passing unlawfully  in  game  preserves ;  {u)  enticing  away  of  the  masters 
servants ;  {x)  becoming  the  father  of  a  bastard ;  {y)  seducing  the  master's 
maid-servant ;  repeatedly  coming  home  intoxicated ;  (z)  making  fraudu- 
lent entries  in  account-books ;  {a)  absence  from  the  master's  dwelling- 
house  for  a  night  to  visit  a  sick  mother  against  the  will  of  the  master,  and 
after  leave  of  absence  had  been  asked  for  and  refused  \{b)  the  setung 
up  of  a  claim,  inconsistent  with  the  relation  of  master  and  servant,  such 
as  a  claim  to  be  a  partner,  (c)  or  the  assertion  of  rights  and  privileges 
not  warranted  by  the  contract  or  the  nature  of  the  service,  and  injurious 
to  the  interests  of  the  master,  [d)  And  it  is  apprehended  that  the  enter- 
taining of  guests  at  the  master's  expense.,  without  his  knowledge  and 
without  any  express  or  implied  permission  so  to  do,  would  be  a  good 
ground  of  dismissal,  {e) 

The  following  instances  of  misconduct  and  disobedience  of  orders,  on 
the  other  hand,  have  been  held  not  to  constitute  a  sufficient  ground  of 
dismissal  and  dissolution  of  the  contract  of  hiring  and  service  without 
notice.  Temporary  absence  without  leave,  producing  no  serious  incon- 
venience to  the  employer ;  {f)  occasional  insolence  of  manners  and  sulki- 

{q)  Robifuon  t.  Hindman,  3  Ktp.  235.    As  (a)  Baillie  ▼.  KtU,  6  Sc  379,  4  Ring.  N.  C 

to  cuatomt  to  take  holidays,  see  ante,  165.  688,  s.  e. 

(r)  Rex  T.  Brampton,  Cald.  14, 16, 17.  {b)  Turner  t.  Mason,  14  M.  &  W.  112;  14 

(s)  AlMn  y.  Acton,  4  C.  &  P.  208.  Law  J.,  n.  s.,  (Ezch.,)  311. 

(e)  Spain  T.  AmoU,  2  Stark.  256.  (c)  Amor  t.  Fearon,  1  P.  &  D.  398. 

(u)  Read  v.  Dunemore,  9  C.  &  P.  588.  (d)  Laey  t.  0$baiduton,  80.  Sl  P.  80. 

(x)  Tunier  t.  Robinton,  6  C.  &  P.  15 ;  5  B.  (e)  But  see  Smith  t.  Kin^wrd,  3  8c  279. 

&  Ad.  789 ;  2  N.  &  M.  829,  b.  c  (/)  FiUieiU  v.  ArmHrong,  7  Ad.  &  B.  557; 

(y)  Rex  V.  Welford,  Cald.  57.  2  N..&  P.  406,  a.  c 

(z)  Win  V.  WiUon,  1  C.  &  E.  662. 
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ness ;  and  occasional  disobedience  in  matters  of  trifling  moment,  such  as 
neglecting  to  come  on  one  or  two  occasions  when  the  bell  rang ;  stopping 
at  one  hotel  when  ordered  to  stop  at  another ;  (^)  temporary  absence  on 
customary  holidays,  {h)  or  for  the  purpose  of  having  a  severe  hurt  at- 
tended to,  (i)  or  for  the  purpose  of  procuring  another  situation,  such 
absence  being  warranted  by  custom,  (k) 

Warning  and  notice  to  leave. — ^In  the  case  of  a  yearly  hiring,  not 
made  defeasible  by  custom  or  by  the  agreement  of  the  parties,  reasonable 
notice  must  be  given  on  either  side  of  the  intention  of  determining  the 
contract,  which  notice  must  expire  with  the  current  year  of  hiring,  as  in  the 
case  of  a  tenancy  from  year  to  year  (ante,  667 — 673);  but  the  same  length 
of  notice  is  not  required  in  the  case  of  a  yearly  hiring  of  a  servant  as  is 
required  in  the  case  of  a  yearly  hiring  of  land.  A  quarter's  notice,  given 
a  quarter  of  a  year  before  the  expiration  of  the  current  year  of  hiring, 
would  in  all  cases  be  amply  sufficient,  and  a  month  s  notice  is  often  all 
that  is  required  by  custom  and  usage  to  determine  the  contract  and  entitle 
the  servant  to  leave. 


SECTION  II. 


CONTRACTS   OF  APPRENTICESHIP. 

When  the  employer  exercises  some  trade,  craft,  or  mystery,  and  it  is 
made  a  term  of  the  contract  that  he  shall  teach  as  well  as  employ  and 
remunerate  the  servant  for  some  specific  period  in  return  for  the  service 
rendered,  the  contract  amounts  to  an  apprenticeship,  a  term  derived  from 
the  French  word  apprendre,  to  learn.  A  service  as  an  apprentice  for  a 
certain  number  of  years  is  generally  a  necessary  preliminary  to  the  exer- 

(jf)  Callo  ?.  Brouneier,  4  C.  &  P.    518.  Chandler  t.  Orievet^  2  H.  BL  606,  n. 
Cutsam  T.  Skinner,  11  M.  &  W.  161.  {i)  lUx  t.  Itlto,  1  Str.  423.    Hex  t.  PoUf 

(A)  JUff.  T.  Stoit,  5  AiL  &  K,  V.  s.,  808.  worth,  2  B.  &  All  488. 
(t)  lUx  T.  Sharrins/Um,  2  Bolt.  P.  L.  525. 
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oise  of  partioular  trades  and  professions,  and  as  the  contract  is  always 
made  to  last  for  more  than  one  year,  it  must  be  authenticated  by  ivriting, 
signed  by  the  party  to  be  charged  therewith  (ante,  96 — 98).  At  common 
law,  no  particular  description  of  written  instrument  is  requisite  to  create 
a  contract  of  apprenticeship.  By  the  stat  5  Eliz.,  c.  4,  s.  25,  the  binding 
of  an  apprentice  for  the  purpose  of  exercising  trades  was  required  to  be 
made  by  indbnture  ;  but  now,  by  54  Geo.  3,  o.  96,  s.  2,  it  is  enacted, 
that  it  shall  be  lawful  for  any  person  to  take  or  retain  or  become  an  ap- 
prentice, though  not  according  to  the  25th,  dOth,  and  41st  sections  of  the 
statute  of  Elizabeth,  and  that  indentures,  deeds,  and  ctgreemenU  in 
writing^  entered  into  for  that  purpose,  which  would  be  otherwise  invabd 
and  ineffectual,  shall  be  valid  and  effectual ;  but  it  is  provided,  that  the 
enactment  shall  not  affect  the  immemorial  customs  of  towns  or  bye-law8 
of  corporations. 

It  is  essential  to  the  validity  of  every  contract  of  apprenticeship  that  it 
be  stamped  with  the  ad  valorem  stamp  imposed  by  55  Greo.  3,  c.  181, 
and  that  the  consideration  or  premium  paid  or  given  with  the  apprentice 
be  truly  stated  and  set  forth  upon  the  face  of  the  instrument.  The  stat. 
8  Anne,  c.  9,  s.  35,  requires  ''  the  full  sum  or  sums  of  money  received, 
or  in  anywise  directly  or  indirectly  given,  paid,  agreed,  or  contracted  for, 
with,  or  in  relation  to  every  clerk,  apprentice,  or  servant  placed  with  any 
master  or  mistress  to  learn  any  profession,  trade,  or  employment,  to  be 
"  truly  inserted  and  written  in  words  at  length  in  some  indenture  or  other 
writing  which  shall  contain  the  covenants,  articles,  contracts,  or  agree- 
ments relating  to  the  service  of  such  clerk,  apprentice,  or  servant,"  and 
every  indenture  or  writing  wherein  such  sum  of  money  is  not  truly  in- 
serted is  made  absolutely  void  (s.  39)  and  unavailable  in  any  court  or 
place,  or  to  any  purpose  whatsoever.  And  no  such  indenture  or  writing 
is  to  be  admitted  in  evidence  in  any  suit  brought  by  any  of  the  parties 
thereto,  unless  the  party  on  whose  behalf  it  is  tendered  in  evidence  makes 
oath  that  to  the  best  of  his  or  her  knowledge  the  sum  mentioned  therein 
was  really  and  truly  all  that  was  directly  or  indirectly  paid  to  or  for  the 
benefit  of  such  master  or  mistress,  (a) 

An  agreement  by  a  married  woman  to  pay  a  sum  of  money,  in  addition 
to  the  premium  inserted  in  the  indenture,  does  not  avoid  the  contract, 
inasmuch  as  the  agreement  is  invalid  by  reason  of  the  coverture,  {fi)  And 
if  the  master  reserves  to  himself  a  certain  proportion  of  the  apprentice's 
earnings,  this  is  not  a  benefit  to  him  within  the  meaning  of  the  statate, 

(a)  Bjtx  y.  AtfyiuAom,  6  Bast,  811.  (5)  TUx  y.  Bowriw^,  9  B.  &  C.  872;  4  BL  A 

B.  esi,  8.  c 
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for  which  an  additional  duty  is  to  be  paid,  the  master  being  by  law  en- 
titled to  the  whole  of  the  apprentice's  earnings,  (c)  If  the  contract  is 
not  stamped  within  the  time  prescribed  by  the  statute  of  Anne^  it  is  abso- 
lutely voidy  (d)  unless  the  apprentice  is  a  poor  person  apprenticed  at  the 
expense  of  the  parish  or  some  public  charity  (post,  752.) 

To  make  a .  valid  apprenticeship  conferring  a  settlement  under  the  poor 
laws,  the  binding  must  be  by  a  deed  executed  by  the  apprentice  himself. 
A  covenant  on  the  part  of  his  parents  and  guardians,  that  he  shall 
serve  for  the  term  specified,  and  an  actual  service  under  the  indenture, 
will  not  suffice  to  gain  him  a  settlement  as  an  apprentice  unless  the  con- 
tract is  executed  by  him.(tf) 

An  indenture  of  apprenticeship  is  sufficiently  executed  by  the  apprentice 
desiring  a  bystander  to  write  his  name  opposite  the  seal,  and  by  his  then 
taking  the  deed  and  delivering  it  to  his  master.  (/) 

LIABILITIES   of  the  PARTIES   iO   the  CONTRACT  of  APPRENTICESHIP. 

Liabilities  of  the  apprentice  and  other  parties  to  the  inden- 
tures.— ^As  the  contract  of  apprenticeship  is  invariably  created  by  deed 
the  liabilities  resulting  therefrom  will  depend  upon  the  terms  and  co- 
venants of  the  particular  contract.  The  apprentice^  and  some  one  or  more 
of  his  relations  or  friends,  usually  covenant  that  he  shall  faithfully 
serve  the  master  during  the  term  of  the  apprenticeship,  keep  his  secrets, 
obey  his  lawful  commands,  and  preserve  and  protect  his  property ;  that  he 
shall  neither  contract  matrimony  nor  commit  fomicacion,  nor  play  at 
cards,  dice,  or  any  other  unlawful  games ;  nor  buy  or  sell  for  his  own 
gain  and  profit ;  nor  frequent  taverns  or  play  houses ;  nor  absent  himself 
from  his  master's  service;  and  generally  that  he  shall  behave  himself 
in  all  things  as  a  faithful  apprentice.  Provision  is  also  usually  made  for 
the  assignment  of  the  apprentice,  and  a  return  of  a  portion  of  the  pre- 
mium in  case  of  the  death  of  the  master. 

An  infant  above  the  age  of  fourteen,  and  unmarried,  is  by  the  custom  of 
London  responsible  upon  covenants  contained  in  indentures  of  apprentice- 
ship executed  by  him  just  the  same  as  if  he  were  of  full  age.(^)  But 
he  is  by  the  common  law,  where  the  apprenticeship  is  not  within  the  city 
of  London,    exempt  from  liability  thereon,  ex  contractu,    by  reason  of 

e)  Rex  T.  Wantage,  1  East,  602.  (J)  Rex  ▼.  Longnar,  4  B.  &  Ad.  649;  1  N. 

Id)  Rex  T.  Church  Hulme,  5  B.  &  Ad.  1029.  &  M.  576,  b.  c. 

(«)  8  W.  &  M.  c.  11,  s.  8 :  81  Geo.  2.  c.  13,  (g)  2  Ro.  805 ;  Palm.  861 ;  Moore,  184 ;  2 

B.  1.    Rex  y.  DUchingham,  4  T.  R.  770.  Rex  t.  Bolstr.  192 ;  2  Keb.  687. 
iim«i(jf,  8  B.  &  Aid.  584. 
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his  minority,  (post  cb.  26).  Therefore  it  is  that  his  Mends  ordinarily  he- 
come  bound  for  his  faithful  service  and  good  conduct  during  the  period  of 
the  apprentice8hip.(A)  The  parties  vfho  covenant  for  the  continued 
service  and  good  conduct  of  an  infant  apprentice,  are  not  responsible  upon 
tlieir  covenants  for  trifling  and  pardonable  instances  of  misoonducti 
such  as  staying  out  on  Sunday  evenings  half  an  hour  beyond  the  time  al- 
lowed,(f )  or  for  temporary  absence  and  disobedience  of  orders  unattended 
by  substantial  injury  to  the  master.  But  for  all  gross  misconduct  and  re- 
peated or  lengthened  absence,  producing  substantial  injury  to  the  mas- 
ter, they  will  be  held  responsible,  and  if  an  infant  apprentice  who  has 
executed  indentures  of  apprenticeship,  avoids  the  contract  on  his  coming 
of  age,  and  refuses  to  continue  in  the  service  of  the  master,  they  are 
bound  to  make  good  whatever  damage  is  sustained  by  the  latter  by 
reason  of  such  repudiation  of  the  contract.(A) 

Liability  of  the  mastkr. — The  master  usually  covenants  in  the  inden- 
tures of  apprenticeship  to  take  the  apprentice  into  his  service  and  teach 
him  the  art  or  trade  he  himself  exercises  or  carries  on ;  to  find  him  m 
meat,  drink,  and  lodging,  and  sometimes  with  wearing  apparel,  washing, 
and  all  other  necessaries  during  the  term.  The  sickness  of  the  apprentice, 
or  his  incapacity  to  serve  and  to  learn  by  reason  of  ill  health,  or  an  acci- 
dent, does  not  discharge  the  master  from  his  covenant  to  provide  for 
him  and  to  maintain  him,  inasmuch  as  the  latter  takes  him  for  better  or 
for  worse,  and  must  minister  to  his  necessities  in  sickness  as  well  as 
in  health.(/)  The  same  amount  of  misconduct  which  in  the  case  of  a  con- 
tract of  hiring  and  service  would  authorize  the  master  to  dissolve  the  con- 
tract, and  discharge  the  servant,  will  not  release  him  from  hability  upon 
his  covenant  in  an  indenture  of  apprenticeship^^')  But  if  the  apprentice 
is  guilty  of  such  an  amount  of  misconduct  as  renders  it  impracticable 
for  the  master  to  maintain,  employ,  and  teach  him  according  to  the  terms 
of  the  indentures,  the  master  cannot  be  sued  for  neglecting  to  perform  his 
covenants  in  that  behalf,  inasmuch  as  the  capability  of  the  apprentice  to  be 
instructed,  maintained,  and  provided  for,  by  the  master  is  naturally  a  con- 
dition precedent  (ante,  ch.  VI.)  to  the  hability  of  the  latter  upon  such 
covenants.  (»)  If  the  apprentice  deserts  the  master's  service  and  enlisls 
in  the  army,  or  contracts  another  relation  which  disables  him  from  law- 
fully returning   to   his   master,    the  latter  is  not  bound  to  receive  him 

(A)  Cro.  Gar.  179 ;  Cro.  Jac.  194.  Cuminff  v.  Smith,  8  C.  &  P  .  158. 
HiU,  8  B.  &  Aid.  59.  (m)  Wintton  ▼.  Linn,  2  D.  &  R.  475 ;    IB. 

(i)   Wright  T.  Gihon,  8  C.  &  P.  588.  &  C.  460.     Wise  t.  WiUon,  1  C.  &  K.  669. 
H)  Cuming  ▼.  HUt,  8  B.  &  Aid.  59.  (n)  Mercer  ▼.  WhaU,  5  Ad.  &  B.  v.  a.  447— 

(0  Rex  r.  Sales  Oven,  1  Str.  99.     Beg.  ▼.  466.    14  Law,  J.,  v.  a.  (Q.  B.)  267. 
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back  and  instruot  him  if  he  returns.  ;{o)  and  "  by  the  custom  of  London 
it  is  a  snfBcient  cause  for  a  master  to  turn  away  his  apprentice  if  he  fre- 
quents gaming  houses/'  although  gaming  may  not  be  expressly  prohibited 
by  the  indentures.  (/?) 

If  the  fulfilment  of  the  contract  has  not  been  prevented  by  the  wrongful 
act  of  the  master,  the  latter  is  not  bound  to  refund  any  portion  of  the  pre- 
mium he  has  receiyed.(^) 

Payment  of  wages, — By  4  (}eo.  4,  c.  84,  s.  2,  a  summary  method  of 
recovering  wages  due  to  apprentices  is  provided  through  the  medium  of  an 
order  of  justices,  provided  the  wages  sought  to  be  recovered  do  not  exceed 
£10  in  amount. 

Dissolution  of  the  contract, — ^The  indentures  of  apprenticeship  of  an 
infant  apprentice  may  be  avoided  by  the  infant  on  his  coming  of  age,  and 
the  master  must  trust  for  the  continuance  of  the  service  thereunder  to  the 
covenants  of  those  who  engage  for  the  infant,  (r)  The  contract  may  also 
be  dissolved  by  cancelling  the  indentures,  or  by  giving  them  up  with  the 
consent  of  all  parties  animo  cancellandi ;  («) — ^likewise  by  the  death  of 
the  master  or  of  the  apprentice(^) — by  the  bankruptcy  or  insolvency  of  the 
master  (ti);  by  an  award  of  justices,  or  by  the  decree  of  the  court  of 
Queen's  Bench. 

Discharge  by  award  of  justices. — ^The  apprentice  may  be  discharged 
from  his  apprenticeship,  and  the  contract  determined,  in  case  of  miscon- 
duct, either  on  the  part  of  the  master  or  the  apprentice,  by  an  award  of 
justices  at  quarter  sessions  for  the  counties,  if  the  master  resides  in  a 
county,  or  of  a  mayor  or  other  head  officer  of  a  borough,  with  the  assent 
of  three  other  of  his  brethren,  or  men  of  best  reputation  therein,  if  the 
master  resides  within  a  borough,  {x)  The  award  must  be  founded  on 
evidence  given  on  oath ;  must  be  under  the  hands  and  seals  of  four  jus- 
tices ;  or  of  a  mayor,  and  "  three  of  his  brethren,  or  men  of  best  reputa* 
tion ;"  must  set  forth  the  cause  of  the  discharge,  and  be  enrolled  by  the 
clerk  of  the  peace,  or  town  clerk,  amongst  the  records  of  his  office,  (y) 

The  statutes  20  Geo.  2,  c.  1 9, 4  Geo.  4,  c.  29,  dVict  c.  7,  further  enact,  that 
where  no  premium,  or  not  more  than  £25  premium,  has  been  paid  with  the 


(o)  Ewfhet  T.  Hvmphrtyt,  9  D.  &  R.  721,  6 
B.  ft  C.  680,  f.  c 

(p)  Per  Coi.  Woodroffe  t.  Fa/mkam,  2  Yern. 
290. 

M  C^T.  Bfowii,  6  Pr.  297. 

(r)  Bx  parU  Davit,  6  T.  R.  71 5.    Ex  parte 
OiU,  7  Rast,  376. 

(f)  Oald.  126;  8  T.  R.  605 ;  6  Rast,  89 ;  3  M. 
ft  S.  460;  8  B;ft  0.  484  ;  6  D.  ft  R.  839,  ».c 

(O  1  Salk. 68;  2  8tr.l266;  Sid.  216;  1  Ler. 


177 ;  82  Geo.  8,  c.  57 ;  5  Vict.  c.  7. 

(h)  6  Qeo.  4,  c  16,  s.  49. 

(x)  5  Rlis.  c  4,  f .  85,  Mavletwrtk  and  ffU- 
lafVt  owe,  1  Wnu.  Saiind.  813^816;  4  H. 
ft  W.  664 ;  Skin.  108.  Ai  to  the  mode  of  jiro- 
ceedihg,  sec  Biini*i  Joitice,  Appuimon,  t.  9. 

(y)  Carth.  198;  6  Mod.  182;  2Rayiii.  1117, 
1410;  1  Str.  668, 148;  1  Salk.  68;  Skin.  98; 
2  Str.  704, 1118. 
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apprentice,  it  shall  be  lawful  for  two  juBtioeSy  apon  any  complaint  by  an 
apprentice  of  misnsage,  refusal  of  necessary  provision,  cruelty  or  ill  tieat- 
ment  by  the  master  or  mistress,  to  summon  the  latter  before  them,  examine 
into  the  complaint,  and  upon  proof  thereof  made  upon  oath,  {z)  to  dift- 
charge  such  apprentice,  by  warrant  or  certificate  under  their  hands  and 
seals,  and  order  all,  or  any  portion  of  the  premium  paid  with  such  appren- 
tice, to  be  refunded*  They  may  also  discharge  the  apprentice,  on  like 
complaint  by  the  master  or  mistress  of  the  misbehaviour  of  the  appi^tice, 
and  proof  of  such  misbehaviour  on  oath,  (a) 

Of  the  binding  of  apprentices  iyparuA  queers,  or  by  the  tnuteei  of 
public  charities. — By  stat.  48  Eliz.  c.  2,  the  churchwardens  and  overseen 
of  parishes  are  empowered,  with  the  assent  of  two  justices  of  the  peace, 
to  bind  pauper  children  (who  have  attained  the  age  of  nine  years,  (56 
Geo.  3,  c.  139,  s.  7)  to  be  apprentices,  until  such  children,  if  males,  shall 
come  to  the  age  of  21  years,  (18  Geo.  8,  c.  47,)  or  if  females,  shall  come 
to  the  same  age,  or  be  married,  (b)  And  by  56  Geo.  8,  o.  189,  s.  11, 
reciting  that  the  premium  given  on  the  apprenticeship  of  poor  children,  or 
a  part  thereof,  is  oftentimes  clandestinely  provided  by  parish  officers,  who 
are  thus  enabled  to  bind  out  such  poor  children  without  the  sanction  of 
justices  of  the  peace,  it  is  enacted,  **  that  no  indenture  of  apprenticeship, 
by  reason  of  which  any  expense  whatever  shall  be  incurred  by  the  pnhlic 
parochial  funds,  {c)  shall  be  valid  and  effectual,  unless  approved  of  bj 
two  justices  of  the  peace  under  their  hands  and  seals."  {d) 

The  providing  a  poor  person  with  a  suit  of  clothes  out  of  the  parochial 
funds,  in  order  to  fit  him  for  his  situation,  is  not  an  expense*  incurred  by 
such  funds  within  the  meaning  of  55  Geo.  8,  o.  189,  s.  11,  so  as  to  require 
the  indenture  and  binding  to  be  approved  of  by  two  justices  in  the  mode 
thereby  provided,  {e)  But  if  the  master,  before  the  execution  of  the 
indenture,  requires  clothes  for  the  intended  apprentice,  and  the  parish 
officers  give  money  out  of  the  parochial  funds  to  the  latter,  or  to  his 
parents  and  relations,  to  buy  clothes,  this  is  an  expense  incurred  by  the 
public  parochial  fund,  within  the  statute  56  Geo.  3,  c.  189^  and  the  indoi* 
ture  is  consequentiy  void,  if  unapproved  of  by  two  justices.  (/)  But  the 
statute  applies  only  to  poor  children^  and  therefore  where  an  adult  of  the 


i 


»  InreOray,  2D.&L.539.  B.  886;  7B.&C.563;  1  K.&B.458. 

[a)  1  Bum*!  Justice,  207.    Finley  ▼.  JowU,  (d)  5  B.  &  Ad.  169 ;  2  N.  &  H.  86;  10  BL 

12  ^t,  248.  &0.  12;  IM.  &B.i58;  7B.  fta56S. 

{b)  Rex  T.  St.  George  Exeter,  8  Ad.  &  E.  («)  Rex  t.  Quainton,  1  Ad.  &  K  183;  SN. 

37o ;  4  and  5  Wm.  4,  c.  56.    1  Barn*s  Justice,  &  M.  289v  8.  c. 

224—262.  Ed.  1845.  (/)  Rex  v.  MattiskaU,  8  B  &  C.  735;  3  H. 

{e)  1  B.&  Ad.  916;  8  B.  &  C.  70     .3  M.  &  SlJL  386,  s  c 
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age  of  S4  was  bound  apprentice^  part  of  the  premium  being  paid  out 
of  the  parochial  Ainds,  it  was  held  that  the  indenture  did  not  require  the 
assent  of  two  justices.  (17) 

All  indentures  and  instruments  for  placing  out  poor  children  appren- 
tices at  the  sole  charge  of  any  parish  or  township,  or  of  any  public  charity, 
are  exempt  from  all  stamp  duties,  and  so  are  indentures  of  apprenticeship 
in  the  sea  service,  (h)  The  premium  therefore  given  by  parish  officers  or 
trustees  of  public  charities,  upon  the  binding  of  a  pauper  apprentice,  need 
not  be  set  out  in  the  indenture  in  words  at  length,  the  insertion  of  the 
premium  being  required  only  to  ascertain  the  amount  of  the  duty,  (t)  But 
if  anything  is  given  or  agreed  to  be  done  by  the  relations  or  friends  of  the 
poor  apprentice,  in  addition  to  the  sums  paid  by  the  parish  or  the  trustees 
of  the  charity,  as  an  inducement  to  the  master  to  take  the  apprentice,  it 
must  be  set  out  on  the  faee  of  the  contract,  and  the  proper  stamp  affixed^ 
or  the  contract  will  be  void,  (k)  Money  given  by  the  relations  and  friends 
for  the  purpose  of  procuring  clothing  for  the  boy,  in  order  to  fit  him  for 
his  situation^  is  not  such  a*  consideration  as  the  statute  requires  to  be  set 
out  in  the  contract.  (/) 


SECTION  ni. 


LJBTTINO  AND  HIRING  OF  WORK  BY  THE  GREAT  OR  TABKVfOBK. 


A  contract  for  the  letting  out  and  hiring  of  work  by  the  great,  or  as  it  is 
more  commonly  called  job  or  taskwork^  is  a  contract  for  the  doing  of 
work  in  the  lump  or  the  job,  for  a  stipulated  or  implied  remuneration^ 
such  as  a  contract  to  build  a  house,  or  dig  a  well,  or  make  a  canal»  or  to 
construct  a  ship,  or  a  carriage,  out  of  materials  furnished  by  the  em- 
ployer ;  (a)  or  to  sell  goods  for  a  commission  on  the  sale. 


(^)  Rex  Y.  St.  John  Bedwardine^  5  B.  &  Ad. 
169;  2  N.  &  M.  86,  B.  c  Rex  v.  AtHndei,  5 
M.  &  S.  257. 

(A)  55  Geo.  8,  c.  184 ;  5  &  6  Wm.  4,  c.  19,  t. 
35;  Burr.  574,  697;  8  B.&  Aid.  882. 

(t)  Rex  T.  Oadhy,  1  B.  &  AM  477. 

(Ir)  iter  ▼.  Uttt/iioii,  8  B.  &  Ad.  427.  Rexy. 
AyliAmryy  3  B.  &  Ad.  569.  « 

(0  Rex  T.  Nifrik  Oravi^  2  8tr.  1182 ;  Burr. 
642.    Rtx  T.  Leigkion,  4  T.  R.  782.    Rtx  r. 


Waiton,  8  T.  R.  515.    Rex  ▼.  Portsea,  Burr. 
884. 

(a)  Le  contrat  de  louage  d  ourrage  est  un 
contrat  par  lequel  Tune  det  parties  contractantes 
donne  un  certain  ouTn^pe  a  fiiire  a  rantre,  qui 
8*oblige  enTers  elle  de  le  fiure  pour  le  priz  eon- 
▼enu  entie  elles.  La  partie,  qui  donne  a  I'antre 
I'ouTiage  a  fiure,  sVippelle  le  locatenr :  celle  qui 
se  chaurge  de  le  fiure  s'appelle  le  conducteur. 
Peth.  Louage,  No.  892. 
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A  eoQtract  of  this  description  was  styled  by  the  civilians  locatio  opeeis 
FACiENDi,  or  the  letting  out  of  work  to  be  done.  The  employer  was 
called  locator  operis,  or  the  letter  ont  of  the  work ;  and  the  workmnn 
who  undertook  the  task,  and  bestowed  his  labour  and  skill  in  its  comple- 
tion, for  a  reward  to  be  paid  to  him,  was  called  conductor  operarum,  or 
the  hirer  of  the  work.  The  terms  letter  and  hirer,  however,  are  applicable, 
in  different  senses  to  each  of  the  contracting  parties.  Thus  the  locator 
operis,  or  letter  out  of  the  work,  is  also  conductor  operarum,  or  hirer  of 
the  labour  and  services ;  and  the  conductor  operis,  or  hirer  of  the  work, 
is  also  locator  operarum,  or  the  letter  out  of  the  labour  and  services,  (h) 
When  chattels  were  delivered  to  a  wdrehouseman  or  storekeeper  to  be 
taken  care  of  or  kept  for  hire,  the  contract  was  a  contract  for  the  letting 
and  hiring  of  care  and  custody,  termed  locatio  operis  et  cusTODiiB. 

There  is  a  great  analogy,  it  is  observed,  by  the  civilians,  between  this 
contract  and  the  contract  of  sale ;  and  we  are  told  in  the  Digest  and  in 
the  Institutes,  how  to  discriminate  between  the  one  and  the  other.  If,  it 
is  said,  the  materials  for  the  work,  as  well  as  the  work  itself,  have  been 
furnished  by  the  workman,  then  the  contract  is  a  contract  of  sale.  If,  on 
the  other  hand,  the  employer  has  furnished  the  materials,  and  the  under- 
taker of  the  work  contributes  his  labour  merely,  the  contract  is  a  contract 
of  letting  and  hiring  of  labour.  Thus,  to  quote  an  example  firom  the 
Boman  law,  *^  If  Titius  should  agree  with  a  goldsmith  for  the  making  of 
a  certain  number  of  golden  rings,  of  a  specified  size  and  weight,  for  ten 
aurei,  the  goldsmith  to  furnish  both  the  gold  and  the  workmanship,  the 
contract  would  be  a  contract  of  buying  and  selling.  But  if  Titius  should 
give  his  own  gold,  and  agree  to  pay  only  for  the  workmanship,  then  the 
contract  would  be  a  contract  of  letting  and  hiring  simply."  (c)  So,  if  I 
employ  a  portrait-painter  to  paint  my  portrait,  and  the  painter  provides 
the  materials  for  the  work,  as  well  as  the  labour  and  skill  requisite  for  its 
execution,  the  contract  is  a  contract  of  purchase  and  sale,  rather  than  a 
contract  for  the  letting  and  hiring  of  work. 

If  the  groundwork  of  the  labour  or  the  principal  material  entering  into 
its  composition  has  been  provided  by  the  employer,  the  contract  is  a 
contract  for  the  letting  and  hiring  of  work,  although  the  undertaker  of 
the  work  may  have  furnished  the  accessorial  materials  necessary  for  its 

{b)  Sed  dioendum  est  in  hac  specie  locationis  idem  opene  oonductor.    Yin.  Com.,  lib.  8,  tit. 

dlTeno  respecta  enndem  et  locatorem  et  condnc-  26,  p.  758. 

torem  Tideri.    Nam  qui  openun  locate  dicitur,  ^  (c)  Dig ,  lib.  19,  tit  2,  lex  2 ;  Iiutit  fib.  5, 

ille  idem  dicitur  coDducere  opat  fiusiendmn:  et  tit.  25,  $  4,  §  1 ;  Cod  ,  lib.  4,  tit.  85-   Atkauom^ 

ex  contnirio  qui  opeiam  dicitur  conducere,  idem  t.  Beii,  8  B.  &  C.  277.    (jfrtifhn  ▼.  Armiia^, 

dicitur  locare  aliquid  fiu;iendnm;  ut  conductor  15  Law  J.,  h.  s.  (G*P.)  20. 
operii  idem  fit  opene  locator,  et  locator  opens 
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completion.  If  a  man,  for  instance,  sends  his  own  cloth  to  a  tailor  to  be 
made  into  a  coat,  and  the  tailor  famishes  the  buttons,  the  thread,  and 
the  trimmings,  the  contract  is  nevertheless  a  letting  and  hiring  of  work, 
and  not  a  contract  of  baying  and  selling,  {d)  When  a  contract  has  been 
entered  into  for  the  building  of  a  house  on  the  land  of  the  employer,  and 
the  builder  furnishes  ike  timber,  stone,  and  materials  for  the  construction 
of  the  building,  the  contract  is  not  a  contract  of  sale^  although  it  appears 
as  if  the  builder  sold  the  materials,  but  a  contract  of  letting  and  hiring, 
because  the  land  which  is  the  principal  material  for  the  labour,  and  to 
which  the  building  io,  merely  an  accessory,  has  been  provided  by  the 
employer,  {e)  If,  indeed,  the  builder  is  by  the  contract  to  provide  the 
ground  as  well  as  the  accessorial  materials  for  the  house,  then  the  con- 
tract is  a  contract  of  purchase  and  sale. 

A  contract  of  this  description,  like  all  other  contracts  of  letting  and 
hiring,  is  perfected  by  the  bare  consent  of  the  parties,  so  that  as  soon  as 
the  mutual  promises  are  exchanged,  the  right  to  the  benefit  of  the  work 
passes  to  the  workman  or  hirer  of  the  job,  and  the  right  to  the  labour  to 
the  employer  or  letter  of  the  work.  If  a  mutual  misunderstanding  has 
arisen  without  any  fault  or  want  of  good  faith  on  either  side,  as  if  the 
workman  has  mistaken  the  meaning  of  the  employer  and  made  one  thing 
when  another  was  ordered,  the  contract  is  void,  as  no  valid  and  effectual 
consent  to  bind  the  parties  has  ever  been  given.  If  there  is  no  mutual 
engagement  between  the  parties  for  the  one  to  do  the  work  and  the  other 
to  provide  it  and  pay  for  its  execution,  there  is,  as  we  have  before  seen, 
no  binding  contract  at  aU,  unless  the  engagement  is  under  seal.  {/)  The 
workman  in  such  a  case  is  not  bound  to  enter  upon  his  task,  nor  is  the 
other  party  bound  to  provide  the  work  and  pay  the  hire. 

But  we  must  in  all  cases  discriminate  between  an  executory  and  exe- 
cuted contract.  When  the  work  has  been  actually  done,  the  person  at 
whose  request  and  by  whose  orders  it  was  executed  must  pay  for  it,  al- 
though the  workman  was  originally  under  no  legal  obligation  to  do  the 
work  nor  the  employer  to  employ  him.  (^)  Whenever  work  has  been 
done  or  services  have  been  rendered  by  one  man  at  the  request  of  another, 
the  primd  facie  presumption,  when  there  is  no  near  relationship  between 
the  parties,  is,  as  we  have  before  seen,  that  the  work  is  to  be  paid  for  by 
the  person  at  whose  request  it  has  been  executed.  And  if  a  man  acquires 
and  enjoys  the  services  and  skill  of  another,  and  assents  to  what  has  been 


s 


<Q  Pothitf,  Looage  d'ouriBge,  No.  894.  y.  Dixon,  1  P.  &  D.  463, 

\e)  Dig.  Ub.  19.  tit  2,  lex  22,  $  2.  (p)  Auto,  29.  30,  81,  85,  214,  215. 

(/  )  JSlue  T.  Oatward,  5  T.  R.  149.      SyUs 
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done  in  his  behalf,  this  subeequent  assent  -is  equivalent  to  a  pie?icNi6 
authority  or  direction  to  do  the  act,  and  the  ffLrtj  who  so  enjoys  the 
benefit  of  what  has  been  done  in  his  behalf  is  bound  to  make  a  veaaonable 
compensation  to  the  wod^man.  (A) 

Work  and  services  in  preserving  a  lost  chattel  from  destruciion,  emi 
restoring  it  to  the  owner, — ^Doubts  have  at  different  times  beeii  expressed 
as  to  whether  a  person  who  has  voluntarily  bestowed  his  own  labour  and 
services,  and  incurred  expenses  in  the  recovery  and  restoration  of  a  lost 
chattel  to  the  owner,  is  entitled  to  an  action  to  recover  eompensation  sod 
remuneration  therefor.    In  the  case  of  the  recovctry  and  restoration  of 
shipwrecked  property  he  is  clearly  entitled  to  each  a  compensation^  as  we 
shall  presently  see  when  treating  of  salvage,  and  may  maintajji  an  action 
for  its  recovery,  and  there  seems  to  be  no  valid  reason  for  confining  this 
right  of  action  to  cases  of  salvage  firom  shipwreck.    By  tlie  civil  law,  the 
finder  of  a  chattel  who  had  restored  it  to  the  owner  was  entitled  to  recoTer 
firom  the  latter  a  reasonable  compensation  for  his  labour  and  serrioee 
and  loss  of  time,  and  all  reasonable  expenses  incurred  in  preserving  and 
restoring  the  thing  to  the  owner.    But  he  was  not  entitled  in  any  case  to 
detain  the  chattel  for  those  charges  and  expenses^  nor  to  dfimand  uej- 
thing  for  having  found  it.     So  in  our  own  law,  the  finder  has  no  right  of 
lien  upon  the  property  found  for  his  trouble  and  expenses  ;(i)  but  he  maj 
it  seems,  under  certain  circumstances,  maintain  an  action  to  moover  cxm- 
pensation  fix)m  thp  owner  for  his  labour  and  expense  in  preeermg  and 
restoring  it.    Thus,  where  a  quantity  of  timber,  placed  in  a  ^odk  on  the 
banks  of  a  navigable  river^  became  accidentally  loosened,  and  was  earned 
by  the  tide  to  a  considerable  dist^ce^  and  left  at  low  water  upon  a  towiag 
path,  and  was  there  found  by  a  stranger  who  removed  it  in  his  waggon  to 
a  place  of  safety,  it  was  held  that  the  finder  had  no  lien  upon  tlxe  timber 
for  the  expense  and  trouble  which  he  had  put  himself  to  for  the  carriage 
of  it ;   but  the  court  seems  to  have  thought  that  he  would  have  bees 
entitled,  after  the  restoration  of  the  timber  to  the  owner,  to  maintain  on 
action  against  him  for  his  expense  and  a  reasonable  compensation  for 
the  labour  and  service  rendered.     "  The  timber,"  observes  Eyre,  C.  J., 
"  is  found  lying  upon  the  banks  of  the  river,  and  is  taken  into  the  pes* 
session  and  under  the  care  of  the  defendant,  without  any  extraordinary 
exertions,  without  the  least  personal  riskj  andj  in  tmth,  with  very  httla 
trouble.    It  is,  therefore,  a  case  of  finding  and  taking  care  of  the  thing 
found  for  the  owner.     This  is  a  good  office,  meritorious  at  least  in  the 

(A)  Nttpman,  ▼.   WatUn,  8.  B.  &  P.   616,  (t)  BimUaui  ▼.  Bud',  2  W.  BL 1117.  Aliltf 

ante,  80.  in  cafes  of  aalvvge. 
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moral  sense  of  the  wotd,  and  certainly  entitles  the  party  to  some  reason* 
able  recompense  from  the  botmty  if  not  from  the  justice  of  the  owner, 
imd  of  which,  if  it  were  refiised,  a  court  of  justice  would  go  as  far  as  it 
could  go  towards  enforcing  the  payment.  So  it  would  if  a  horse  had 
strayed  and  was  taken  up  by  some  good-natured  man  and  taken  care  of, 
till  fltt  some  trouble  and  perhaps  at  some  expense  he  had  found  out  the 
owner.  So  it  would  be  in  every  other  case  of  finding  that  can  be  stated^  the 
^aiin  to  th6  recompense  diflTering  in  the  degree  but  not  in  the  prin- 
ciple." (k) 

To  sustain  an  action  for  the  price  and  vahie  of  work  done,  and  of 
money  laid  out  for  the  benefit  of  another,  it  must  be  alleged  and  must 
appear  from  the  surrounding  circutnstances,  as  we  have  already  seen,  that 
the  work  wvts  done  at  the  request  (express  or  implied)  of  the  party  sought 
to  be  charged  with  the  payment  of  it ;  and  whenever  lost  goods  have 
been  saved  and  pieserved  by  the  labour  and  skill  of  the  finder  from  de- 
struction, and  the  owner  has  received  back  the  goods  into  his  possession, 
and  assented  to  and  approved  of  the  measures  taken,  and  the  expense 
inonned  by  the  finder,  this  subsequent  assent  to  what  has  been  done  by 
the  latter  is  equivalent  to  a  precedent  authority,  or  request,  and  the  law 
would,  it  is  apprehended,  imply  a  promise  from  the  owner  to  pay  a  rea- 
sonable compensation  and  remuneration  to   the  finder.     (Ante,  ch.  7.) 
Thus>  where  a  passenger  on  board  a  ship,  after  the  fiight  of  the  captain 
in  a  small  boat,  took  the  command  of  the  vessel,  and  exerted  himself 
with  great  skill  and  courage  for  the  preservation  of  the  vessel,  and 
brought  her  safely  into  port  and  delivered  her  to  the  owner,  who  formally 
acknowledged  the  value  of  the  plaintiff's  services,  and  expressed  his  belief 
that  the  plaintiff  had  been  the  means  of  saving  the  ship,  it  was  Jield  that 
the  latter  was  entitled  to  a  reasonable  remuneration  in  an  action  for  work 
and  labour  bestowed  by  him  at  the  request  of  the  defendant,  the  ship- 
owner, in  and  about  the  saving  and  preserving  and  safely  delivering  to  the 
defendant  the  said  «hip  and  cargo.    *'  The  meritorious  services  of  the 
plaintiff,"  observes.  Heath,  J.,  "were  expressly  recognized  in  a  letter 
from  the  defendant,  who  acknowledged  that  the  ship  was  saved  by  the 
plaintiff's  skill.    It  seems  to  me,  therefore,  to  be  the  same  as  if  he  had 
given  express  orders  to  the  plaintiff  for  his  conduct.     Omnia  ratihdbUio 
retro^^trahitur  ei  tnandato priori  aquiparatur" (/) 

"  He  who  receives  back,"  observes  Domat,  "  a  thing  which  he  had  lost, 
is  obliged,  on  his  part,  to  reimburse  the  finder  the  expenses  incurred  by 

(fc)  Btk,  C.  J.,  NichoUwn  T.  CAajMMw,  2  (/)  Heath,  J.,  Kevman  v.  Waken,  8  B,  & 

H.  Bim  p.  617. 
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him  in  the  preseryation  and  restoration  of  the  thing  lost,  saoh  as  the 
expense  of  feeding  a  strayed  beast  which  required  nourishment^  or  the 
carriage  and  conveyance  of  the  thing  lost  to  some  place  of  safety,  or 
the  expense  of  advertisements^  or  the  publication  of  printed  notices  in 
order  to  give  information  to  the  owner."  (m)  If  the  owner  is  present  and 
cognizant  of  the  exertions  made  to  recover  his  lost  property,  it  will  be  br 
a  jury  to  determine  whether  there  was  or  was  not  an  implied  request  on 
his  part  for  the  performance  of  the  service  actually  rendered,  and  a  tacit 
understanding  between  the -parties  that  the  person  doing  the  work  shoold 
be  rewarded  for  his  pains. 

Honorary  officer  and  employments. — If  the  employment  is  by  custom 
and  usage  of  a  purely  honorary  and  gratuitous  character,  ih^primd  facte 
presumption  of  a  letting  and  hiring  of  the  services  is  rebutted  as  soon  as 
the  custom  is  proved  and  established. 

Arbitrators. — The  office  of  an  arbitrator  is  deemed  to  be  an  honorary 
office,  and  a  person  who  acts  as  such  cannot  charge  for  his  services, 
unless  it  appears  from  the  terms  of  the  submission  or  the  surrounding 
circumstances  of  the  transaction  that  it  was  the  intention  of  the  parties 
that  the  arbitrator  should  be  paid  for  his  time  and  trouble,  (it) 

Barristers  and  physicians  likewise  exercise  offices  and  professions 
of  an  honorary  character.  They  are  vulgarly  presumed  not  to  afford  their 
services  *wiih  any  mercenary  view,  and  cannot,  therefore,  maintain  an 
action  for  remuneration  for  what  they  have  done,  unless  the  employer  has 
expressly  agreed  to  pay  them.  (0) 

If  the  service  appears  to  have  been  rendered  as  a  gratuitous  act  of  kind- 
ness, or  in  discharge  of  a  public  duty,  the  primd  facie  presumption  of  a 
contract  ^f  letting  and  hiring  is  repelled,  {p)  Thus,  if  a  man  undertakes 
a  journey  to  become  bail  for  his  friend,  {q)  or  attends  as  a  witness  in  a 
court  of  justicet  he  is  not  entitled  to  be  paid  for  his  trouble.  In  the  hst 
case,  as  the  attendance  to  give  evidence  is  a  duty  of  a  public  nature,  an 
express  promise  to  remunerate  the  witness  for  so  doing  is  invalid ;  (r) 
but  the  witness  is  entitled  to  his  expenses. 

If  a  sailor,  clerk,  or  servant  is  bound  by  tihe  nature  of  his  retainer  and 


(m)  DcMuK,  Ut.  2,  tit  9,  •.  9^  No.  2;  Dig.      t.  Eohm,  2  Campb.  441.     Vmkk  Y.MnutU, 
lib.  47,  tit.  2,  lex  48,  S  8.  ante,  214. 


in)  Per  Loid  Kenyim,  C.  J.,  and  per  Twst         (p^  Aa  to  the  woik  and  aerrioea  belweai 

ton,  J.,  Vinmy  t.  Warne,  4  Bap.  47.     Bwr-  relations,  see  ante,  a.  1. 
rouaht  ▼.  Clarke,  1  DowL  P.  C.  50.  (g)  Reaton  t.  Wirdmam^  1  G.  &  P.  434. 

(o)  2  Atk.  882.    PoudUr  ▼.  Norman,  8  B.  (r)    WiUtt  ▼.  PacUom,   1   B.  &  B.  615. 

&  0.  746;  6  D.  &  B.  649,  a.  c.    Per  Bayley,  i^oof'  t,  Adam,  5  M.  &  S.  166.    CoUMtr* 

J.,  CAor/<y  T.  JBokot,  4  T.  &.  317.    Uptwrnhe  Godrfrvif,  1  B.  &  Ad.  950 ;  ante,  22. 
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the  duties  of  his  office  to  perfonn  work  of  a  certain  character  and  descrip- 
tion, and  the  master  promises  him  a  gratuity  over  and  above  his  common 
wages  for  doing  what  he  is  by  the  nature  of  his  contract  bound  to  per- 
form>  such  promise  is  a  nudum  pactum,  (ante,  22, 23,)  and  the  employer 
is  under  no  legal  obligation  to  fulfil  his  promise ;  but  if  any  extra  services 
have  been  rendered  beyond  what  the  workman  was  in  strictness  bound  to 
perform,  then  there  is  a  sufficient  foundation  for  the  promise,  and  the  law 
will  compel  its  faithful  performance.  («) 

LIABILITIES  O/  the  EBfPLOYER,  OT  LETTER  of  TASK-WORK. 

A  person  who  employs  another  by  the  piece  or  by  the  job,  or  who  lets 
out  task- work  to  be  done  for  an  express  or  implied  remuneration,  is  bound 
to  do  every  thing  that  is  necessary  to  be  done  on  his  part  to  enable  the 
birer  of  the  work  to  execute  his  engagement,  and  earn  the  hire  or  reward. 
He  impliedly  undertakes  to  preserve  gqod  faith,  to  resort  to  no  misrepre- 
sentation or  concealment  calculated  to  mislead  the  servant  or  undertaker 
of  the  work,  and  give  him  a  false  estimate  of  the  nature  and  extent  of  it,(/) 
to  accept  the  work  when  completed,  and  to  pay  the  customary  hire  and  re* 
ward,  in  case  no  specific  rate  of  remuneration  has  been  agreed  upon. 
.  When  A  SPECIFIC  work  is  to  be  done  for  a  specified  sum,  the  con- 
tract is  entire  and  indivisible,  and  the  employer  is  not  bound  to  fAjpro 
ratd  for  a  partial  and  incomplete  performance  of  the  work,  unless  he  has 
himself  prevented  its  completion,  (u)    If  a  contract,  for  example,  has  been 
entered  into  to  build  a  house  for  a  specific  sum,  to  be  paid  on  the  com- 
pletion of  the  building,  the   contract  is   entire  and  indivisible  and  the 
employer  is  not  bound  to  pay  for  a  half  or   a  quarter  of  a  house  as 
the  work  proceeds,  for  "  the  court  and  jury  can  have  no  right  to  apportion 
that  which  the  parties  themselves  have  treated  as  entire,  and  to  say  that  it 
shall  be  paid  in  instalments,  contrary  to  the  agreement^  instead  o(  in  a 
round  sum,  as  provided  by  the  agreement."  (^)     But  when  the  contract 
does  not  provide  for  the  completion  of  a  specific  job,  for  a  specified  sum, 
and  the  thing  to  be  done  is  divisible  and  apportionable,  the  fair  presump- 
tion then  is,  that  the  payment  of  the  hire  is  to  keep  pace  with  the  execu- 
tion of  the  work,  and  the  accrual  of  the  benefit  thereof  to  the  employer, 
unless  the  payment  is  otherwise  regulated  by  custom  and  the  usage  of 


($)  Hwrit  T.  WaUfm,  PmJls,  102.  SHUk  t.          («)  Ante,  194, 196,  805.    NttdUr  y.  €hM, 

Myriek,  2  Camph.  817 ;  ante,  28.  Aleyn.  9.    Fothier,  Lonage,  d'ouTnge,  No.  178, 

(e)Srfi0ayT.^Mo,  5M.&W.  86.  Ante,  p.      174. 

214.    Potluer,  Looage,  No.  432.  (at)  2  Smith,  Leadg.  Caa.  12. 
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trade,  (jr)  Thus,  if  a  builder  engager  to  bmld  a  hmtie,  to  be  fMu4  for  his 
work  and  fabotur,  and  the  materials  BUpplied  by  iMHsare  ittd  vallie,  or  ac- 
cording to  the  customary  rato  of  remuneration,  the  boildelr  is  entitled  to 
demand  payment  from  time  to  time  as  the  work  prooeeds.  The  presomp- 
tion  in  each  a  case  is,  that  the  parties^  intended  the  paymetit  to  keep  pace 
with  the  accraal  of  the  benefit,  for  which  the  paym^it  is  to  be  made.(^) 
So  if  a  bricklayer  is  employed  to  oonstruct  a  waQ  aft  so  much  a  yard,  lie  is 
entitled  to  be  paid  as  the  work  proceeds,  and  may  Ht  any  time  canse  it  to 
be  measured  and  demand  payment ;  but  if  the  wall  is  to  be  completed  and 
approved  of,  and  then  Aieasuved  and  paid  fd^,  the  wo^k  is  not  apportion- 
able,  and  cannot  be  paid  ior  pro  raid. 

When  there  is  an  absolute  and  unqualified  refusal  on  the  part  of  the 
employer  to  permit  the  workman  to  perform  his  task,  or  the  employer  does 
an  act  absolutely  incapacitating  himself  from  performing  his  part  of  the 
contract,  the  undertaker  of  the  work  may,  if  he  please,  rescind  the  contract, 
and  he  has  a  right  upon  such  rescision«  if  he  has  done  anything  under  the 
contract,  to  sue  immediately  for  compensation  on  a  quantum  meruit  (a) 

Destruction  of  the  work  before  payment. — ^If  a  farrier  is  employed  to 
cure  a  diseased  horse,  and  enters  upon  his  task  and  administers  medicines, 
and  before  the  cure  is  completely  effected  the  horse  is  consumed  by  an  ac- 
cidental fire»  which  breaks  out  in  the  stable  of  the  employer,  the  ftrrier 
must  be  paid  for  the  exercise  of  his  labour  and  skill  and  the  mediciDes 
supplied,  although  the  employer  has  derived  no  benefit  or  advantage  there* 
from.(i)  But  if  the  farrier  was  not  to  be  ^diApro  raid,  but  was  to  receiTe 
a  specific  sum  on  the  completion  of  the  cure,  and  the  horse  was  destroyed 
before  the  cure  was  effected,  the  employer  would  be  under  no  legal  obligatioa 
to  pay  him  for  what  he  had  done  and  supplied,  (r)  tf  a  labourer  is  employed 
to  dig  potatoes  at  so  much  an  acre,  or  to  cut  turf  at  so  much  per  load,  or 
to  make  excavations  of  earthwork  at  so  much  per  cubic  foot,  and  the  pro. 
duce  of  his  labour  and  the  result  of  his  toil  are  destroyed  by  tempest  or 
inundation,  or  by  accidente  which  have  happened  without  any  default  on 
his  part,  the  employer  must,  nevertheless,  pay  him  the  stipulated  remune- 
ration for  every  acre  of  potetoes  dug  up,  load  of  turf  cut,  or  cubic  foot  of 
earth  excavated,  but  he  would  not  be  obliged  to  pay  him  pro  rat4  for  a 
proportionate  part  of  an  acre,  load,  or  foot,  in  the  absence  of  circumstances 
showing  it  to  have  been  the  intention  of  the  parties  that  he  should  be  so 

iy)  RclbetU^,  ffcMloek,  2  Siiikk*a,  L  &  IS ;  8  bum,  1  M.  &  Sc  51. 

B.  A  Ad.  404 ;  ante,  196—199.  (h)  Wilmot  J.t  3  Burr.  1594. 

{z)  2  Smith,  12.  (c)  Ante,  p.  196. 
(a)  2  Smith^a  leadg.  cas.  19.    PUmeU  v.  Col- 
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paid ;  onlees,  mdeed«  tbere  should  hare  been  only  a  partial  destruction  of  the 
produce  of  the  labour,  aad  the  employer  should  have  derived  some  benefit 
from  the  work^  in  irhiotk  case  he  would  be  liable  upon  a  quantum  meruit. 

If  the  workman  famishes  the  materials  for  the  maau&oture  of  a  chattel, 
aa  well  as  his  own  labour  and  skill,  the  contract  is,  as  previously  men- 
tioned, a  contract  of  sale,  and  if  the  thing  perishes  by  accident  before  it  is 
delivered,  the  loss  will  fall  either  upon  the  vendor  or  purchaser  according 
as  the  right  of  property  in  the  diattel  may  or  may  not  have  passed  to  the 
latter.  (Ante,  41 — 45, 46.)  When,  on  the  other  hand,  the  materials  are 
fiimifihed  by  the  empioyer,  and  the  workman  oontribotos  merely  his  labour 
and  skill,  the  contzact  is,  as  we  have  already  seen,  a  contract  for  woik  and 
labour  simply,  and  the  right  of  the  workman  to  demand  payment  for  his 
work  in  case  of  the  destruction  of  the  chattel  by  inevitable  accident  before 
it  has  been  delivered  back  to  the  employer,  depends  upon  the  nature  of  the 
contracty  and  of  the  work,  and  also  upon  custom  and  usage.  When  the 
contract  is  entire  and  indivisible  for  the  manuiacture  out  of  materials 
famished  by  the  employer  of  a  particular  chattel  for  a  i^edfic  sum,  to  be 
paid  on  the  completion,  and  delivery  of  the  chattel  to  the  employer,  and 
the  chattel  is  destroyed  by  inevitable  accident^  whilst  it  remains  unfinished 
in  the  bands  of  the  workman,  the  employer  must  stand  to  the  loss  of  his 
matmals,  and  the  workman  to  the  loss  of  the  price  and  value  of  his 
labour. 

If  a  tailor,  for  example*  is  employed  to  make  a  coat  out  of  cloth  fur- 
nished by  the  employer,  and  is  to  be  paid  for  the  exercise  of  his  labour 
and  skill  on  the  completion  and  delivery  of  the  coat,  and  before  the  coat  is 
finished,  the  doth  is  destroyed  in  the  hands  of  the  tailor  by  an  accidental 
fixe,  the  tailor  has  no  claim  against  the  employer  for  the  payment  of  the 
woik  actually  done.  So  if  a  printer  is  employed  to  print  a  book  at  so  much 
per  sheet,  the  price  and  value  of  the  printing  to  be  paid  for  on  the  comple- 
tion of  the  work,  and  before  the  whole  impression  has  been  worked  off  and 
made  ready  for  delivery,  an  accidental  fire  breaks  out  upon  the  printer's 
premises  and  consumes  the  work,  the  employer  must  stand  to  the  loss  of 
his  paper,  and  the  printer  to  the  loss  of  the  price  and  value  of  his  labour 
and  skill,  (i/)  But  if  the  worii  has  been  completed,  and  the  copies  have 
been  printed  and  made  ready  for  delivery,  and  placed  at  the  disposal  of 
the  employer,  they  remain  at  his  risk,  as  the  right  of  property  in  the 
printed  work  has  then  passed  to  him,  and  if  an  accidental  fire  then  breaks 
out  and  consumes  them,  he  must  stand  to  the  loss  and  pay  the  printer  his 

{d)  OilUti  T.  Mawman,  1  Taimt.  140;  ante,  196. 
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hire.(^)  If  the  price  is  not  to  be  paid  in  soUdo  on  the  completion  of  the 
work,  and  the  thing  to  be  done  is  divisible  and  apportionable,  and  the  fair 
presumption  is  in  favour  of  a  payment  to  keep  pace  with  the  execution  of 
the  work,  then  the  workman  is  justly  entitled  to  a  fair  remuneration  for 
the  work  actually  done,  although  the  employer,  by  reason  of  the  accident, 
can  never  reap  the  benefit  of  it.  When  the  work  is  to  be  paid  for  as  it 
proceeds,  the  produce  of  the  labour  exercised  upon  the  materials  of  Uie 
employer  becomes  the  property  of  the  latter,  as  each  portion  of  work  is 
done,  and  the  price  thereof  becomes  at  the  same  time  a  debt  dae  to  the 
workman ;  the  produce  of  the  labour,  therefore,  remains  at  the  risk  of  the 
employer  to  whom  it  belongs,  and  if  it  perishes  by  inevitable  accident  m 
the  hands  of  the  workman,  the  employer  must  stand  to  the  loss,  and  must, 
notwithstanding  such  loss,  pay  the  price  of  it. 

If  a  chattel  of  the  employer  has  been  delivered  to  the  undertaker  of  the 
work  to  be  repaired,  the  accessorial  materials  supplied  by  the  latter  for  the 
work,  become,  as  we  have  previously  seen,  the  property  of  the  employer,  as 
soon  as  they  are  attached  to  the  chattel  under  repair^  upon  the  principle 
that  omne  accessorium  sequitur  suum  principale,  and  if  the  completion  of 
the  work  is  not  made  either  by  agreement  or  by  custom,  a  condition  prece- 
dent to  the  payment,  the  loss  of  such  materials,  as  well  as  of  the  value  of 
the  work  and  labour  employed  upon  them,  is  the  loss  of  the  employer  and 
not  of  the  workman,  and  the  employer,  consequently,  must  pay  the  hire, 
although  he  can  reap  no  benefit  firom  what  has  been  done.  (Ante,  197.) 
Thus,  in  the  case  of  building  contracts,  where  the  employer  furnishes  the 
land  upon  which  a  house  is  to  be  erected,  if  the  contract  is  an  entire  and 
indivisible  contract  for  the  building  of  the  house  for  a  specific  sum  to  be 
paid  on  its  completion,  and  the  edifice  is  destroyed  by  lightning,  or  over- 
thrown by  a  whirlwind  during  the  progress  of  the  work,  the  contractor 
must,  as  we  have  already  seen,  stand  to  the  loss,  and  be  himself  at  the  ex- 
pense of  repairing  the  damage.  But  if  no  price  is  specified,  and  no  time 
of  payment  fixed,  the  true  and  right  presumption  is  that  the  work  and  the 
materials  are  to  be  paid  for  as  the  work  advances,  and  the  materials  are 
attached  to  the  freehold,  and  become  the  property  of  the  employer,  and  if 
the  materials  and  the  produce  of  the  labour  perish  by  accident,  the  em« 
ployer  must,  notwithstanding  the  loss,  pay  the  price  of  them  according  to 
measure  and  value,  or  the  customary  rate  of  remuneration.(/) 

if)  Adlard  t.  Booths  7  C.  &  P.  108.  actually  attached  to  the fiwehold.    Twipp  r.  Ar- 

if)  Materials  put  together  and  made  ready  for      mUagtt  4  M.  &  W.  701. 
fixing  do  not  pass  to  the  employer  until  they  are 
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If  the  contract  price  of  the  building  is  to  be  paid  by  instalments  on  the 
completion  of  certain  specified  portions  of  the  work,(^)  each  instalment  be- 
comes a  debt  due  to  the  builder  as  the  particular  portion  specified  is  com- 
pleted, and  if  the  house  is  destroyed  by  accident,  the  employer  would  be 
bound  to  pay  the  instalments  then  due,  but  would  not  be  responsible  for 
the  intermediate  work  and  labour  and  materials. 

So  in  the  Roman  law,  if  a  builder  was  employed  to  build  a  house  on  the 
land  of  the  employer,  and  the  building  was  overthrown  by  an  earthquake, 
or  destroyed  by  lightning  during  the  progress  of  the  work,  the  employer 
was  accountable  both  for  the  materials  which  the  undertaker  of  the  work 
had  furnished  and  for  what  was  due  on  account  of  the  workmanship,  inas- 
much as  the  materials,  and  the  produce  of  the  labour,  became  the  property 
of  the  employer  as  soon  as  they  were  fixed  to  the  land.  (A)  But  if  by  an 
express  contract  between  the  parties,  the  payment  of  the  money  was  made 
conditional  on  the  completion  and  approval  of  the  building,  so  that  nothing 
was  due  until  the  whole  of  the  work  had  been  performed,  then  the  builder 
lost  both  the  value  of  his  materials  and  of  his  workmanship,(i)  and  was 
bound  to  reconstruct  the  building  before  he  called  upon  the  employer  for 
payment. 

Nonperformance  of  work  hy  a  time  specified. — If  the  materials  for 
the  work  have  been  furnished  by  the  employer,  and  the  produce  of  the 
labour  becomes,  consequently,  the  property  of  the  latter  as  the  work  pro- 
ceeds, the  non-performance  of  the  work  by  an  appointed  time  does  not 
release  the  employer  from  his  obligation  to  pay  the  contract  price.  He 
must  in  such  a  case  perform  his  part  of  the  engagement,  and  bring  a  cross 
action  against  the  undertaker  of  the  work  to  recover  compensation  for  any 
damage  he  may  have  sustained  by  reason  of  the  noncompletion  of  the  work 
at  the  appointed  period.  Thus,  in  the  case  of  a  contract  to  build  a  house, 
where  the  employer  furnishes  the  land  which  is  the  principal  material  for 
the  work,  if  the  house  is  not  built  by  the  time  specified  in  the  contract, 
but  is  afterwards  completed,  the  employer  who  has  got  the  house,  and  has 
had  the  value  of  his  land  increased  by  its  erection  thereon,  can  never  be 
permitted  to  free  himself  from  his  obligation  to  pay  for  it  by  alleging  that 
the  work  was  not  done  by  the  time  appointed.     (Ante,  1 98.) 

Work  to  be  approved  of  before  payment. — If  a  tailor  undertakes  to 
make  me  a  coat  upon  the  terms  that  I  am  not  to  take  and  pay  for  it^  if,  on 
inspection,  I  disapprove  of  the  style  and  workmanship,  I  am  at  liberty  to 
return  the  coat  and  refuse  payment  of  the  price,  if  I  think  fit  so  to  do. 

(a)  Tripp  t.  ArmitoM,  4  M.  &  W.  687.  1|  lex  89. 

(A)  Dig.  lib.  19,  tit.  8,  lex  59 ;  Dig.  Ub.  6,  tit.  (i)  Dig.  Ub.  19,  Ut.  2,  hx.  86;  De  ATorione. 
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a 

Bat  if  I  engage  an  ardst  to  work  ap  my  own  tDaterials,  or  to  paint  a  odl- 
ing  in  my  house,  and  I  have,  conseqnently*  no  oppcvtimity  or  power  of 
returning  him  the  produce  of  faia  liAour,  I  cannot  make  my  approval  of  the 
woik,  a  oonditioQik  precedent  to  his  right  to  demand  some  remuneration  for 
what  he  has  done.(il)  If  a  contract  for  die  building  or  repairing  of  a  house 
provides  for  the  inspection  and  approval  of  the  work  by  the  employer  be- 
fore payment  of  the  contract  price,  the  employer  must  be  afforded  an  op- 
portunity of  inspection  before  he  can  be  called  upon  to  pay,  but  he  cannot 
by  unreasonably  withholding  his  approval  after  an  opportunity  of  inspection 
has  been  afforded  him,  deprive  the  workman  of  his  hire.(/)  The  employer 
has,  indeed,  a  right  in  all  cases  to  inspect  the  work  before  he  pays  for  it, 
but  his  approval  of  it  is  by  no  means  essential  to  the  maintenance  of  an 
action  by  the  workman.(ift) 

U9ele€9  and  defective  warhr^-li  the  work  contracted  to  be  done  is  a  work 
of  art  and  skill,  and  the  undertaker  being  charged  with  the  bare  work,  exe* 
cotes  it  so  negligently  and  unskilfully  as  to  render  it  utterly  useless  to  the 
employer,  he  cannot  call  upon  the  latter  for  payment  of  it.  (Ante,  199, 
194.) 

If  a  surveyor,  engineer,  or  architect,  for  example,  gives  his  employes 
a  grossly  incorrect  estimate  of  the  cost  of  certain  works  and  en^neering 
operaidons,  and  by  so  doing  leads  them  into  a  great  expense,  ^rfiich  they 
would  not  otherwise  have  incurred,  his  services  tare  worth  nothing,  and  he 
is  not  entitled,  to  be.  paid  for  his  plans,  estimates,  and  specifications,  or  for 
his  work  and  labour  and  expenses  in  pr^aring  them.  "  If  from  his  ne- 
gligence the  whole  of  his  work  is  worth  nothing,  he  cannot  recover  for  any 

part  of  it"(^) 

''  If  a  suRQEON  were  to  require  his  patient  to  undergo  an  operation  which 
should  turn  out  to  have  been  altogether  useless  or  unnecessary,  he  could 
not  make  it  the  subject  of  a  pecuniary  claim  or  charge  oti  such  padent^to) 
If  a  medical  man  ignorantly  and  unskilfoUy  administers  improper  medi- 
cines^ and  the  patient,  consequently,  derives  no  benefit  fiom  his  attendance, 
the  medical  man  is  not  entitled  to  any  remuneration  for  what  he  has  done; 
bttt  if  he  has  displayed  the  ordinary  amount  of  skill  in  his  profession,  and 
has  applied  remedies  fitted  to  the  complaint,  and  calculated  to  do  good  in 
general*  he  is  entitled  to  his  hire  and  reward,  although  they  may  have 

(it)  "Om   ftannes,'   t\   je    mil    contont  de  iOvMire."    Bolh.  Loiuige.  No.  417. 
I'oiiTrage,  ne    doivent   pas   etre   entendus    en  (I)  Dolman  ▼.  King,  5  Sc.  882. 

ce  aeni,  que  le  looileiir  pnine  etre  admu  indh-  {m)Huffk4$  y.  Lenny,  6  M.  &  W.  183. 

tinctement  a  dire  qu'il  n^ett  pM  content  de  (n)  Monevpenny  y.ffartlamd,2C.h'B.27S; 

ToaviBge,  pour  Be  dispenser  de  payer  la  giBtificft>  1  C.  &  P.  8m,  s.  c. 
tion  pioiiiiie,  ee  q«i  nndiait  cette  dwue  nolle  et  (o)  Tindal.  G.  J.,  5  H.  &  P.  644. 
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failod  in  the  partionlar  inetanoe,  onoh  fiulase  being  then  attributable  to 
some  Tice,  or  peculiarity,  in.  the  oonstitution  of  the  patient,  for  which  the 
medical  man  is  not  responsible.Cjy) 

If  the  workman  undertakes  to  repair  a  chattel,  the  property  of  the  em- 
ployer, and  the  new  work  and  materials  are  so  intermixed  with  the  old 
work,  that  the  one  cannot  be  separated  from  the  other  without  injury  to 
the  chattel,  and  the  employer  consequently  accepts  the  work,  his  liability 
to  pay  for  it  in  case  it  has  been  negligently  and  unskilfully  executed,  de- 
pends upon  the  utility  or  inutility  of  the  work.  If  the  chattel  has  been 
benefited  and  rendered  more  yaluable  by  what  has  been  done,  the  em- 
ployer must  pay  the  fair  value  of  the  workmanship ;  but  if  it  is  in  nowise 
improved,  and  the  work  done  has  been  so  negligently  executed  as  to  be 
worth  nothing,  the  employer  cannot  be  called  upon  for  payment.  If  the 
contract  is  an  entire  and  indivisible  contract  for  the  completion  of  certain 
work,  such  as  the  contract  to  make  complete  "  the  dilapidated  chandelier 
for  the  sum  of  £10,"  previously  mentioned,  (ante,  104,)  and  the  chattel  is 
returned  in  an  unfinished  state,  the  employe  may  require  the  undertaker 
of  the  work  to  complete  and  perfect  the  article,  and  refhse  payment  of  the 
money  until  it  is  done ;  and  the  latter  cannot,  so  long  as  the  contract  re- 
mains open  and  unrescinded,  and  the  employer  has  declared  his  intention 
not  to  accept  the  work  in  its  incomplete  state,  maintain  an  action  fbr  the 
contract  price.  But  if  the  employer  has  received  the  work,  and  retained 
the  article  in  his  possession  for  any  length  of  time,  without  making  any 
complaint  of  the  defective  ezeeution  of  the  work,  he  will  be  deemed  to 
have  accepted  it,  and  must  pay  what  it  may  be  considered  to  be  fairly 
worth,  (q) 

If  the  contract  ia  for  the  erection  of  a  building,  or  of  some  fixture,  on 
the  soil  of  the  employer,  and  the  building  is  so  negligently  constructed  as 
to  be  dangerous  and  unfit  for  use,  the  employer  may  require  the  builder  to 
take  down  the  structure,  and  rebuild  it,  and  is  not  liable  to  pay  any  por- 
tion of  the  contract  price  until  that  has  been  done.  If  the  builder  neglects 
so  to  do,  and  refuses  to  fulfil  his  part  of  the  contract,  the  employer  may 
give  him  notice  to  remove  the  materials  from  off  the  land,  and  may  resist 
payment  of  any  portion  of  the  price  of  the  work.  If  he  retains  the  mate- 
rials, and  makes  use  of  them,  he  will  be  bound  to  pay  their  fair  value  ;(r) 
but  if  the  materials  are  altogether  useless,  or  the  employer  has  suffered 


(p)  Supe  ▼.  PMpt,  2  Stark.  480,  Hancke.  ment  n^,  lorsqne  le  loeatenr  a  lain^  paai6  im 

▼•  Hooper,  7  C.  ^  P.  S4 ;  Kanneny.  M'MfUlm,  tempt  un  pea  contidenble   not  le  plaindre. 

Peake,  83.  Poth.  Louage,  No.  437. 

{q)  Ante,  199.    L'onnage  est  cent4  tactte-  (r)  Imau  v.  GMm*,  4  Se*  602. 
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from  the  breach  of  contract  on  the  part  of  the  workman,  more  damage 
and  injury  than  they  are  worth,  he  is  not  bound  to  pay  anything.  ''  If  a 
hiicklayer  brings  an  action  against  his  employer  for  work  and  labour  done 
in  building  a  wall,  if  he  had  so  erected  it  that  it  would  be  liable  to  fall 
down  shortly  after  its  completion,  he  would  not  be  entitled  to  recover,  as 
the  utility  of  the  work  must  be  looked  at  and  considered,  in  order  to 
apportion  the  remuneration  to  which  the  builder  might  be  fairly  en- 
titled." («) 

DUTIES,  OBLIGATIONS,   and  IJABIIJTIES  of  TA8KWOREMEN. 

Farriers  and  smiths,  who  open  shops  by  the  road  side,  and  profess  to 
physic  and  shoe  the  horses  of  all  travellers,  are  bound,*  in  common  with 
common  carriers,  (post,  ch.  24,  s.  2,)  and  common  innkeepers,  (ante, 
ch.  22,  s.  8,)  .to  exercise  their  craft  in  favour  of  all  who  pass  along  the 
road,  on  being  tendered  the  customary  hire,  {i) 

Common  ferrymen  also  are  bound  by  law  to  convey  across  their  ferry, 
at  customary  and  seasonable  hours,  all  travellers  who  present  themselves, 
and  tender,  or  are  able  and  ready  and  willing  to  pay,  the  customary  gra- 
tuity ;  and  they  are  bound,  moreover,  to  provide  a  boat  and  tackle,  in 
good  order  and  condition,  together  with  able  and  expert  boatmen,  to  fulfil 
the  duties  of  the  office,  (u) 

Every  person  who  has  entered  into  a  contract  for  the  performance  of  a 
particular  task  or  job,  is  bound  to  enter  upon  his  employment  without 
delay,  and  be  active,  industrious,  careful,  and  diligent  in  the  performance 
of  the  work,  to  do  it  according  to  orders  given  and  assented  to ;  (x)  to 
complete  it  within  a  reasonable  period,  if  no  time  has  been  agreed  upon 
for  its  fulfilment ;  and  to  exercise  a  reasonable  amount  of  care  and  skill  in 
its  execution.  If  the  work  is  to  be  performed  under  the  direction  of  a 
surveyor  to  be  appointed  by  the  employer,  the  appointment  of  such  sur- 
veyor is  a  condition  precedent  to  the  liability  of  the  workman  to  commence 
his  task ;  and  if  the  surveyor  is  not  appointed  within  a  reasonable  period, 
the  undertaker  of  the  work  is  released  from  his  engagement  to  do  the 
work«  (y)  In  ordinary  cases,  the  workman  may  accomplish  the  work 
through  the  medium  of  inferior  agents  and  workmen ;  but  if  the  work  is  a 

(#)  Tindal,  C.  J.,  5  H.  &  P.  544.    lb.  548,  («)  Cknrckma^  t.  T^n^tal,  Haidr.  163;  5 

per  Aldenon,  J.,  Bltonborongh,  G.  J.    Fwrm-  T.  R.  150;  Say.  14,  pi.  S8.    fTo/ibr  r./ofiimi, 

worth  T.  Qarrardy  1  Ounpb.  ^1.    Ante.  198,  10  H.  &  W.  161. 

194, 199.   Pothier.  Loiutfe  d^oamge.  No.  484.  (x)  Sinder  t.  Morioek,  7  Mooie^  287. 

(()  Keilw.  50,  pi.  4.    Jeflerief,  0.  J., /ocbon  (y)  Cwmbe  ▼.  Grtene,   11   V.  ft  W.  488. 

V.  Roffm,  2  Show.  827,  882 ;  Rrjib.  654.  Ante,  184. 
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work  of  art  and  genins,  and  the  contract  is  founded  upon  the  personal 
talent  and  capacity  of  the  artist,  he  impliedly  undertakes  to  perform  the 
work  himself,  and  not  CDtrust  it  to  an  inferior  agent  of  less  skill  and  repu- 
tation. If  a  portrait-painter,  for  example,  is  employed  to  paint  a  portrait, 
or  an  artist  to  design  a  ceiling,  {z)  he  cannot,  without  the  consent  of  the 
employer,  intrust  the  execution  of  the  work  to  a  third  party. 

Of  the  implied  obligation  to  do  the  work  well, — Every  workman  impli- 
edly undertakes  to  do  his  work  well,  and  in  a  workman-like  manner,  and 
according  to  the  rules  and  principles  of  his  trade  or  art.  '*  When  a  person 
is  employed  in  a  work  of  skill,  the  employer  buys  both  his  labour  and  bis 
judgment ;  he  ought  not  to  undertake  the  work  if  he  cannot  succeed,  and 
he  should  know  whether  he  will  or  not."  (a)  Every  workman  impliedly 
promises  his  employer  that  he  is  possessed  of,  and  will  exercise  the  ordi- 
nary amount  of  skill  and  knowledge  incident  to  his  particular  craft,  art,  or 
profession.  If  the  work  is  defective,  either  from  want  of  skiU  in  the 
execution  of  it,  or  the  insufficiency  and  viciousness  of  the  materials  fur- 
nished by  the  workman,  the  latter  is  responsible  for  a  breach  of  contract. 
Thus  where  a  carpenter  undertook  to  build  a  booth  on  a  race-course,  and 
the  booth  fell  down  in  the  middle  of  the  races,  from  bad  materials  and  bad 
workmanship,  it  was  held  that  the  carpenter  was  responsible  for  the 
damage  that  had  been  sustained,  (i)  And  if  a  carpenter  undertakes  to 
roof  a  bam,  and  employs  defective  materials,  or  does  his  work  so  negli- 
gently and  unskilfully,  that  the  thatch  sinks  and  lets  in  the  wet,  he  is 
liable  for  the  injury  to  the  building  so  occasioned,  (c)  So,  to  cite  an  ex- 
ample from  the  French  law,  "  If  I  employ  a  builder  to  build  me  a  new 
house,  or  repair  the  one  I  am  living  in,  and  from  badness  of  construction, 
or  the  defective  materials  employed,  the  house  frdls,  and  destroys  my 
furniture,  the  builder  must  make  good  the  loss." — If  I  employ  a  carpenter 
to  make  a  staircase,  and  the  stairs  are  so  badly  constructed  as  to  be  dan- 
gerous and  unfit  for  use,  the  carpenter  is  responsible  for  the  damage  I 
sustain,  {d) 

The  employer  is  not,  by  reason  of  his  having  given  evidence  of  the 


(«)  Le  principe  que  le  oonductenr  peat  Cure 
fiure  ToaTiage  par  on  autre,  recoit  exception  a 
regard  dea  ouTiagee  de  g^nte  dana  lequeb  on 
couaidere  le  talent  personnel  de  celui  a  qui  on  le 
donne  a  fiiire ;  oomme  lonque  j'ai  £ut  march6 
avec  on  peintre  pour  peindre  un  plafond,  U  ne 
lui  eat  pas  permia  de  le  fiure  fedre  par  un  autre 
ians  mon  conaentement.  Poth.,  Louage,  No. 
421. 

(a)  BayUy^J.fDuneanr.BlundtU,  3  Stark. 


7 ;  5  M.  &  P.  548.  Ceit  de  ea  parte  an  fimta 
de  se  charger  d*une  ehoie  qui  surpaMO  aet  forces. 
Pothier,  404.  No.  425. 

(h)  Brixm  T.  DavUt  7 'East,  479,  n.  (a) 
Monewenny  t.  HarUand,  2  C.  &  P.  878. 
Ante,  210,211. 

ic)  BaUm  t.  BniUr,  7  Bast,  484. 

(d)  Pothier,  (Louage,)  No.  427  ;  Tiait^  des 
Obligations,  No.  168. 
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breach  of  contract  on  the  part  of  the  workman^  and  obtained  a  reduction 
of  the  contract  price  of  the  work  in  an  action  brought  for  the  recovery 
thereof,,  precluded  from  bringing  his  cross  action  to  recover  compensation 
for  any  special  damage  he  may  subsequently  have  sustained  by  reason  of 
the  negligent  and  unskilful  execution  of  the  work,  (e) 

The  degree  of  skill  and  diligence  which  is  required  from  the  workman, 
rises  in  proportion  to  the  value>  the  delicacy^  and  the  beauty  of  the  work, 
and  the  fragility  and  brittleness  of  the  materials.  The  Soman  law  required 
the  exercise  of  greater  skill  and  diligence  from  workmen  who  undertook 
the  delicate  work  of  raising  or  removing  pillars  of  granite  and  porphyry, 
than  from  those  who  were  employed  upon  common  materials ;  and  greater 
care  from  a  person  who  undertook  to  remove  a  column,  than  from  a  man 
who  was  employed  in  the  transport  of  a  rude  block  of  stone.  (/)  So  in 
our  own  I^w,  if  I  hire  the  labour  and  services  of  shipbuilders,  clod.- 
makers,  or  any  other  artificers  or  handicraftsmen,  they  are  severally  bound 
to  exercise  in  their  respective  callings  superior  skill  and  knowledge;  for 
it  is  their  own  fault  if  they  undertake  a  work  of  skill  without  being  pos- 
sessed of  sufficient  skill,  or  apply  less  than  the  occasion  requires.  If  I 
hire  the  labour  and  services  and  skill  of  a  coachman  or  driver  of  a  car- 
riage, a  surgeon,  a  surveyor,  an  apothecary,  a  farrier,  an  attorney,  or  any 
other  professional  person,  he  impliedly  undertakes  for  the  possession  and 
exercise  of  competent  skill  and  knowledge  in  the  practice  of  his  art  or  pro- 
fession, and  is  responsible  for  any  injury  I  may  sustain  from  his  neglect  to 
exercise  such  skill,  (y) 

"  Every  person,"  observes  Tindal,  €•  J.,  "  who  enters  into  a  learned 
profession,  undertakes  to  bring  to  the  exercise  of  it  a  reasonable  degree  of 
care  and  skill.  He  does  not  undertake,  if  he  is  an  attorney,  that  at  all 
events  you  shall  gain  your  cause,  nor  does  a  surgeon  impliedly  undertake 
that  he  will  perform  a  cure ;  nor  does  he  undertake  to  use  the  highest  pos- 
sible degree  of  skill,  but  he  undertakes  to  bring  a  fair,  reasonable,  and 
competent  degree  of  skill."  (h)  By  the  ancient  laws  of  the  Egyptians 
relating  to  physicians  and  medical  men,  it  was  provided^  that  if  the  phy- 
sicians treated  their  patients  according  to  the  rules  and  regulations  of  the 
art  of  medicine  prescribed  and  written  down  in  a  certain  public  book  or 
register,  and  the  patient  died  under  their  hands,  they  should  not  be 
answerable ;  but  if  they  acted  contrary  to  those  regulations  and  written 

(e)  MofUUi  T.  SUel,  8  M.  &  W.  858.  Ante,  5  Bing.  N.  a  788. 

200.  (A)  Lan^kier  ▼.  PJUpot,  8  0.  *  P.  479. 

(/)  Dig.,  Ub.  19,  tit.  2,  1. 25,  §  7.  ffaneke  t.  Jlooper,  7  0.  &  P.  84.    Skikoek  t. 

Q)  Sean  T.  Prentice,  8  Bast,  852.    SUU^r  Patmeu^  ib.  289. 
T.  Baier,  2  WiU.  859.    OladweU  ▼.  StegffoU, 
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directions,  and  the  patient  died,  then  they  were  to  be  tried  for  their 
lives !  (i) 

But  the  employer  himself  is  bound  to  exercise  ordinary  caution  and 
discrimination  in  the  choice  and  selection  of  the  party  he  employs.  If  he 
selects  a  common  quack  or  an  unauthorized  practitioner,  the  latter  is 
responsible  only  for  a  reasonable  and  bond  fide  exertion  of  his  capacity. 
He  is  bound  to  exercise  such  skill  as  he  actually  possesses,  and  if  he  has 
done  his  best  and  failed,  he  cannot  be  made  responsible  for  a  want  of 
skill ;  for  it  was  the  employer's  own  fault  to  trust  an  unlearned  and  un- 
skilful person,  known  not  to  be  regularly  and  properly  qualified.  If  the 
employer  "  voluntarily  employs  in  one  art  a  man  who  openly  exercises 
another,  his  folly,'*  observes  Sir  William  Jones,  ''  has  no  claim  to  indul* 
gence,  and  unless  the  latter  makes  false  pretensions  or  a  special  under- 
taking, no  more  can  be  fairly  demanded  of  him  than  the  best  of  his 
ability.  The  case  which  Sadi  relates  with  elegance  and  humour  in  his 
Oulistan,  or  flose  Garden,  is  not  inapplicable  to  the  present  subject.  *  A 
man  who  had  a  disorder  in  his  eyes  called  on  a  farrier  for  a  remedy,  and 
he  applied  to  them  a  medicine  commonly  used  for  his  patients ;  the  man 
lost  his  sight,  and  brought  an  action  for  the  damages ;'  but  the  judge  said, 
'  No  action  lies,  for  if  the  complainant  had  not  himself  been  an  ass,  he 
would  never  have  employed  a  farrier ;  and  Sadi  proceeds  to  intimate, 
that  if  a  person  will  employ  a  common  mat-maker  to  weave  or  embroider  a 
fine  carpet,  he  must  impute  the  bad  workmanship  to  his  own  folly.' "  (Jo) 


LIABILITIES  of  the  WORKMAN  in  reepect  of  the  consbbvation  and  re-db- 
LIVERY  of  chattels  bailed  or  deltverbi)  to  him  to  he  dealt  with  in 

THB  COURSE  ofhis  EMPLOYMENT. 

The  liabilities  of  a  workman,  to  whom  chattels  have  been  bailed  or 
delivered  to  be  wrought,  or  manufactured,  or  worked  upon,  or  to  be  taken 
care  of,  or  sold,  or  otherwise  dealt  with,  in  the  course  of  his  trade  or 
employment,  form  part  of  the  general  law  of  BAiLMSNTsybr  hire.  The  term 
bailment,  derived  firom  the  French  word  hail  or  hailler,  to  deliver,  denotes 
in  the  common  law  a  delivery  or  transfer  of  a  chattel  from  one  person  to 
another,  in  order  that  something  may  be  done  with  it,  either  for  the 
benefit  of  the  owner,  or  of  the  party  who  receives  it  as  the  temporary 
possessor,  or  for  the  mutual  benefit  of  both  of  them,  and  is  applied  to 

(t)  Diod.  Sic  lib.  1,  c.  89.  (k)  Sir  Wm.  Jonal't  B«lmenU,  citing  Rosar. 

Polit.  c.  7. 

D   D   D   3 
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contracts  for  the  letting  and  hiring  of  chattels  as  well  as  to  contracts 
for  the  delivery  of  them  to  workmen  to  be  worked  upon  or  dealt  with  in 
the  coarse  of  their  employment.  The  term  is  also  equally  applicable  to 
contracts  for  the  letting  and  hiring  of  realty,  althoufrh  it  is  not  used  in 
the  common  law  to  denote  that  class  of  contracts.  In  the  French  law, 
the  term  bail  a  loyevy  or  bail  for  hire,  anciently  denoted  a  contract  for 
the  letting  and  hiring  of  a  house,  or  farm,  or  immoveable  property,  but 
in  modem  times,  it  has  been  applied  by  the  French  jurists  to  contracts 
for  the  letting  and  hiring  of  personalty  as  well  as  of  realty.  (/)  In  this 
class  of  contracts,  the  person  who  delivers  the  chattel  for  the  purposes  of 
the  contract  is  called  the  hailleur  or  bailor,  and  the  party  who  receives  it 
the  bailee. 

Liability  of  workmen  as  bailees  for  hire.  Every  workman  or 
artificer  to  whom  chattels  have  been  bailed  or  delivered  to  be  worked  upon 
is  responsible  for  all  injuries  that  may  result  to  the  chattel  from  the  neg- 
L'gent  or  unskilful  execution  of  the  work.  Thus,  if  cloth  be  bailed  to  a 
tailor  to  be  made  into  a  coat,  and  the  cloth  is  spoiled  or  injured  by  him 
or  his  servants  in  the  cutting  of  it  up,  the  tailor  must  make  gCK>d  the 
loss.  If  a  gem,  delivered  to  a  jeweller  to  be  set  or  engraved,  is  broken, 
damaged,  or  destroyed,  the  jeweller  will  be  responsible  for  the  loss,  unless 
he  can  show  that  the  accident  arose  firom  a  defect  in  the  material,  and  was 
not  occasioned  by  the  negUgence,  unskilfiilness,  or  rashness  of  the  ar- 
tisan, {m) 

Of  the  safe  keeping  of  the  chattel. — The  bailee  of  chattels  to  be  manu- 
factured or  repaired  for  hire  is,  moreover,  bound  to  take  the  same  care  of 
them  whilst  they  remain  in  his  possession  that  a  prudent  and  cautions 
man  ordinarily  takes  of  his  own  property.  He  is  bound  to  exercise  all 
reasonable  and  ordinary  forethought  and  precaution  for  their  protection 
and  preservation,  and  if  a  loss  has  occurred  from  robbery,  or  from  fire 
or  inundation,(»)  or  from  waste  or  decay,  he  must  show  that  he  had  taken 
all  such  precautions  as  are  ordinarily  taken  by  prudent  men  {o)  to  guard 
against  the  mischief.  If  clothes  are  delivered  to  a  fuller  to  be  dressed, 
and  he  suffers  them  to  be  eaten  by  mice,  he  will  be  responsible  for  the 
loss,  unless  he  can  discharge  himself  from  all  imputation  of  neglect^  by 
showing  that  he  had  been  subjected  to  some  unusual,  extraordinary,  and 
unexpected  visitation  from  such  vermin.     The  very  occurrence  of  tiie 

(/)  Diet,  de  TAcad.  and  the  Encyclop^ie  da  imperitia  fiKientii  erit«    Dig.  lib.  19,  tit  8,  lex 

Droit,  tit.  (Bail.)  18,  $  5* 

(m)  Si  gemma  incladenda  ant  inacalpenda,  (n)  MeMtone  t.  Athawet,  8  Bmr.  1598. 

data  sit,    eaque   £racta   sit;     li  quidem  yitio  (o)  Le  soin  d'ua   diligent  pen  de  tuoSkg  [I 

materiae  fiictun  dt,  non  exit  ex  locate  actio,  si  Poth.  406. 


LIABILITIES   OF  WORKMEN   AS    BAILEES   FOR   HIRE.  771 

disaster  affords  a  strong  primd  facie  presumption  of  a  want  of  ordinary 
caation.  (p) 

A  ship,  bailed  to  a  shipwright  to  be  repaired,  was  put  into  a  dry  dock 
belonging  to  the  shipwright  on  the  banks  of  the  Thames,  and  whilst  she 
lay  there  a  remarkably  high  tide  arose  and  pressed  against  the  dock  gates ; 
and  it  appeared  that  the  gates  might  have  been  shored  up  so  as  to  resist 
the  pressure  of  the  water,  but  the  workmen  were  absent,  and  only  a  watch- 
man was  left  to  take  care  of  the  shipping  in  the  dock.  Nothing,  conse- 
quently, was  done,  and  the  water  at  last  burst  open  the  gates  and  forced 
the  bailor's  yessel  against  another  vessel  and  greatly  injured  it ;  and  it  was 
held  that  the  bailee  was  responsible  for  the  injury,  as  he  might  by  proper 
precautions  have  guarded  against  the  accident,  (q) 

Lo9s  by  robbery. — ^A  chronometer,  bailed  to  a  watchmaker  to  be  re- 
paired for  hire,  was  placed  by  the  bailee  in  a  drawer  in  his  shop  amongst 
a  variety  of  common  watches,  part  of  which  belonged  to  the  bailee,  and 
the  rest  to  his  customers.  This  drawer  was  locked  at  night.  In  a  recess 
in  the  same  room  stood  a  strong  iron  chest,  in  which  watches  belonging 
to  the  watchmaker  of  the  value  of  several  thousand  pounds  were  deposited 
and  locked  up.  In  the  night  the  drawer  was  broken  open  by  the  watch- 
maker s  servant,  a  youth  eighteen  years  of  age,  who  slept  in  the  shop, 
and  the  chronometer  was  stolen  by  him,  together  with  the  other  watches 
there  deposited ;  and  it  was  held,  that  as  the  watchmaker  had  taken  more 
care  of  his  own  watches  by  locking  them  up  in  the  iron  safe  than  he  had 
taken  of  the  bailor  s  chronometer,  and  had  trusted  a  mere  lad  with  the 
protection  of  property  of  so  great  value,  he  had  not  exercised  that  amount 
of  vigilance  and  care  which  he  ought  to  have  exercised  for  the  preserva- 
tion of  the  thing  bailed  to  him,  and  was,  therefore,  responsible  for  the  loss 
that  had  occurred,  (r) 

Redelivery  of  the  articles. — ^If  the  bailee,  by  mistake,  returns  the 
chattel  to  the  wrong  person,  and  the  article  is  lost,  he  is  responsible  for 
the  loss.  («)  Workmen  in  the  cotton,  flax,  fustian,  hosiery,  linen, 
mohair,  silk,  woollen,  and  worsted  manufactures,  (/)  and  in  the  felt,  fur, 
hat,  hemp,  leather,  and  iron  manufactures,  {u)  and  workmen  employed  in 


(p)  In  the  Roman  law,  proof  of  such  a  diBaiter  iq)  Leek  t.  Maettaer,  1  Cainph.  187. 

waa  held  to  be  proof  of  negligenoe.    "Si  fiollo  {r)  darir.  ^onuAaw,  Gow.  88. 

rettimenta  polienda    acoeperit :    eaqne    mures  (j)  WUton  t.  Powii,  11  Hoore,  546.    Lub' 

roserint,  ez  locato  tenebitur,  quia  debuit  ab  hoc  hodk  t.  InqfU,  1  Stark.  104.    LUUy  t.  Bamtiey, 

le  cavere Potemt  ea  res  in    locum  1  Car.  &  Kerw.  844. 

tutioiem  tiansierre.     Dig.  lib.  19,  tit  2,  lex  18,  h)  d  h  7  Vict.,  c  40. 

§  5.  (u)  22  Gfeo.  2,  c.  27,  and  17  Qeo.  3,  c.  56. 
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making  clocks  and  watches,  {x)  boots  and  shoes^  (y)  who  pawn,  sell, 
purloin,  embezzle,  secrete,  exchange,  or  fraudulently  dispose  of  the  mate- 
rials given  them  to  work  upon  in  the  way  of  their  trade,  or  neglect  to 
return  such  materials  to  their  employers,  are  liable^  on  conyiction  before 
justices  of  the  peace,  to  be  fined  and  imprisoned,  (z) 

Liabilities  of  warehousemen  and  wharfingers,  agisters  of 
CATTLE,  factors,  and.  BAILIFFS. — ^All  pcrsons  to  whom  goods  and  chattels 
are  delivered  to  be  kept  for  hire  and  reward,  and  who  are  paid  expressly 
and  specifically  for  the  exercise  of  their  labour  and  care  in  keeping  them, 
and  not  merely  for  the  finding  of  a  place  of  deposit,  are  bound  to  exercise 
the  utmost  care  and  vigilance  for  their  preservation,  which  may  be  defined 
to  be  the  amount  of  care  which  the  most  prudent  and  carefol  of  men  exer- 
cise for  the  protection  of  their  own  property,  (a)  It  has  been  held,  in- 
deed, by  Lord  Kenyon  in  one  or  two  nisi  priu$  decisions,  that  a  person 
to  whom  goods  have  been  bailed  to  be  kept,  and  who  is  paid  expressly 
for  the  keeping  of  them,  is  bound  to  tcdce  only  ordinary  care  of  them  and 
keep  them  as  he  keeps  his  own  goods.  Thus,  where  an  officer  in  the 
army  being  about  to  leave  London  delivered  a  trunk  containing  divers 
articles  of  value  to  an  upholsterer  to  be  kept  for  a  shilling  a  week,  to  be 
paid  by  the  latter,  and  the  trunk  was  returned  to  the  officer  emptied  of 
its  contents,  which  were  alleged  to  have  been  stolen  by  some  person 
unknown,  it  was  held  by  Lord  Kenyon  that  the  upholsterer  was  bound 
only  to  take  as  much  care  of  the  goods  as  he  took  of  his  own,  and  was 
not  responsible  for  the  loss,  {b)  So  where  merchandize  contained  in  a 
box  was  delivered  to  a  warehouseman  to  be  kept  for  hire,  it  was  held,  that 
the  warehouseman  was  bound  to  exercise  only  "  common  diligence."  for 
its  preservation,  (c) 

A  man  who  undertakes  to  find  only  a  place  of  deposit  (ante,  cfa.  22,  s.  S,) 
ought  certainly  to  be  responsible  for  no  more  than  that  ordinary  watch- 
fulness which  may  be  requisite  to  secure  his  warehouses  from  ordinary 
and  extraordinary  hazards.  But  when  the  thing  is  delivered  into  his 
hands  to  keep,  and  he  is  paid  for  his  care  and  labour  in  keeping  and  pre- 
serving it,  he  ought  to  be  clothed  with  a  greater  liability  and  to  exercise 
more  care  than  a  mere  gratuitous  bailee  who  receives  no  reward  for  his 
services,  and  who  is,  as  we  shall  presently  see,  (post,  ch.  25,)  bound  to 
take  the  same  amount  of  care  of  things  intrusted  to  him  to  keep  as  he 

(x)  27  Geo.  2f  c.  7.  solum  exacts  sed  etiam  exaetutimm,  ciutocUs. 

(y)  9  Geo.  1,  c.  27.  Pandect.  JuBt  ed.  Poth.  Lib.  19,  tit.  2,  art  3, 

(c)  Bnm's  JuBticc  by  Chitty  and  Bere,  (Sir-  72. 

VANTS,  8,  2.)  (6)  Finueane  v.  Smail,  1  Bro.815. 

(a)  Quod  si  horrcarins  fbaminatim  custodiam  (e)   Caii^  T.  Danvertf  1  Peake,  K.  P.  C. 

mercium  in  se  recepit,  videbitur  locaase  operas  mm  155. 
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has  ordinarily  taken  of  his  own  property.  It  is  laid  down  by  the  French 
law,  that  *'  he  who  undertakes  to  keep  a  thing  for  a  certain  price  ought 
to  preserve  that  which  is  intrusted  to  him  with  all  the  care  that  is 
possible  to  be  taken  by  persons  the  most  watchful  and  diligent,  and  if  for 
want  of  such  care  the  thing  perishes  by  accident,  the  undertaker  is  ac- 
countable for  the  loss,  (d)  And  it  is  submitted,  that  according  to  the 
spirit  of  the  recent  decisions  in  our  law,  a  bailee  who  receives  a  chattel 
into  his  possession  to  keep,  and  is  paid  for  the  keeping  of  it,  is  bound  to 
exercise  more  than  ordinary  care  and  common  diligence  for  its  preserva* 
don,  and  that  he  will  be  responsible  for  any  neglect  causing  the  loss  of 
the  chattel.  It  is  no  answer  to  an  action  against  a  warehouseman  for 
the  non-delivery  of  a  chattel  intrusted  to  him  to  keep  for  hire,  to  say  that 
he  has  lost  it,  (e)  the  mere  fact  of  the  loss  is  jprimd  facie  proof  of  neg- 
ligence, and  he  must  rebut  this  primd  ftzcie  presumption  by  showing 
that  he  had  taken  the  utmost  care  of  the  thing  entrusted  to  him,  and  had 
no  means  of  preventing  the  loss.  A  very  sensible  distinction  is  taken  in 
the  civil  law  between  a  public  palpable  robbery  by  force  and  violence 
when  a  house  is  broken  into  and  rifled  of  its  contents,  and  a  theft  or 
secret  purloining  of  goods.  In  the  one  case,  the  bailee  relieved  himself 
from  responsibility  for  the  loss  by  proof  of  the  mere  fact  of  the  rob- 
bo^;(/)  (i^  being  considered  that  individual  care  or  vigilance  could 
avail  but  little  against  the  open  attack  of  the  determined  robber ;)  {g)  in 
the  other,  he  was  bound  to  make  good  the  loss,  unless  he  could  show 
that  he  had  taken  the  greatest  care  of  the  thing  entrusted  to  him,  and 
that  it  had  been  purloined,  notwithstanding  every  precaution  for  its 
safety.  (A) 

If  the  owner  himself  in  any  way  conduces  io  the  loss ;  if  he  brings 
people  to  the  warehouse  or  place  of  deposit  to  look  at  the  goods,  opens 
packages  in  which  they  are  contained,  and  the  loss  is  as  likely  to  have 
arisen  from  the  misconduct  of  the  persons  so  introduced,  or  from  the 
carelessness  of  the  owner,  as  from  the  neglect  of  the  warehouseman  or 
bailee,  the  latter  is  not  responsible  for  the  loss.  Thu8»  where  a  quantity 
of  ginseng  contained  in  a  box  was  deposited  by  the  plaintiff  in  the 
defendant's  warehouse,  and  the  plaintiff  was  in  the  habit  of  resorting  to 
the  box  and  ordering  the  lid  to  be  takes  off  for  the  purpose  of  showing 

(<n  Pothier,  (Pr«t  a  Usage,)  art.  68.  (A)  Ad  eamxs  antem  fortuitoj  non  mmt  »• 

(«(  Caimt  T.  Roinnt,  8  M.  &  W.  258.  fierendi  ilH  casus,  qui  cum  cul^  amjmicU  esse 

(/)  Dig.  lib.  17,  tit.  2,  lex  62,  63.    Inrtit.  sclent ;  cujusmodi  sunt>rto.    Quamobrem,  qm 

Kb.  8,  tit  16,  §  «,  3.  iwn  /tcrto  amisaam  dicit,  u  diligtMiam  ^lam 

{a)  Advenui  UUrwui  porum  piodest  custo-  pn:X>ar^  dM^    Vin.  Com.  ad.  Instit.  lib.  »,  tot. 

dia;    advewttsyWrtw  piodesse  potMt  li  quia  16,  §  6.    Pothier.  (Pwt  a  Usage,)  art. 6».   iCo- 

adTigilet    QothoML  Jar.  Ci?.  (iJWOfi  ▼.  Tfand,  By.  &  Mood.  270. 
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the  ginseng  to  expected  purchasers  who  came  to  the  warehouse  to  view  it 
on  the  invitation  of  the  plaintiff,  and  rats  at  last  got  into  the  box  and 
destroyed  the  ginseng ;  it  was  held  that  the  defendant^  the  waiehonseman, 
was  not  responsible  for  the  loss,  (t) 

Wharfingers. — ^The  duties  and  responsibilities  of  the  wharfinger,  in 
respect  of  the  safe  keeping  of  the  goods  entrusted  to  him,  to  be  dealt  with 
in  the  way  of  his  trade,  are  analogous  to  those  of  the  warehouseman.  If 
he  receives  directions  to  ship  them  on  board  a  particular  vessel,  he  does 
not  discharge  his  duty  by  delivering  them  to  one  of  the  crew  ;  but  he  is 
bound  to  place  them  in  the  hands  of  the  captain  or  some  person  in  antho- 
rity  on  board  the  vessel,  {k)  IS  he  is  clothed  merely  with  the  custody  of 
the  goods,  and  the  duty  of  shipping  them  devolves  upon  the  master  of  the 
vessel  to  which  they  are  to  be  sent,  the  wharfinger  is  discharged  from 
responsibility  as  soon  as  he  has  placed  them  in  the  possession  and  under 
the  care  of  the  masters  and  officers  of  such  vessel,  although  they  are  not 
actually  removed  from  the  wharf.  (/) 

Agisters  of  cattle, — By  the  civil  law  and  modem  codes  founded  thereoD, 
a  person  who  receives  cattle  or  horses  or  living  animals  to  keep  for  the 
owner,  and  is  paid  expressly  for  his  care  and  watchfulness  in  preserving 
them,  as  well  as  for  their  sustenance,  is  bound  to  take  the  utmost  care  of 
them,  and  he  is  responsible  for  damage  and  injury  resulting  from  ordi- 
nary casualties  if  such  damage  might  have  been  averted  and  prevented  by 
the  exercise  of  great  care  and  vigilance.  In  our  own  law,  it  is  said  that 
the  bailee  is  responsible  only  for  ordinary  and  common  care,  which  is  the 
amount  of  care  that  a  mere  mandatary,  or  person  who  undertakes  to  feed 
and  to  keep  living  animals  gratuitously,  is  bound  to  take  of  the  beasts 
committed  to  his  keeping  (post,  ch.  25,  s.  2).  Very  slight  evidence  of 
neglect  has,  however,  been  sufficient  to  induce  juries  to  return  verdicts  in 
favour  of  those  who  have  sought  compensation  for  the  loss  of  cattle  deli- 
vered to  bailees  to  be  kept  for  hire.  Thus,  where  the  defendant,  a  fanner, 
had  received  the  plaintiff's  horse  to  agist  for  a  certain  price,  and  the 
horse  strayed  and  was  lost  and  never  after  heard  of,  and  the  plaintiff  gave 
evidence  of  the  gates  having  been  occasionally  seen  left;  open,  and  the 
fences  being  in  parts  out  of  order,  but  it  did  not  appear  that  the  horse 
had  strayed  through  any  defect  in  the  fences,  or  through  any  of  the  gates 
having  been  left  open,  the  jury,  nevertheless,  returned  a  verdict  against 
the  defendant  for  the  full  value  of  the  horse,  (m)    If  the  bailee  leaves 

{%)  CaUiff  T.  Danven,  1  Feake,  N.    P.  C.  (/)  C<frldn  ▼.  Downe,  6  Bsp.  ^l ;  Suny't 

165.  BailmenU,  298 ;  Sir  Wm.  Jones,  97. 

(i)  Leigh  y.  Smith,  6  C.  &  F.  638,  641 ;  2  (m)  JSroadwakr  t.  Bht,  Holt,  547. 
Esp.  695. 
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open  the  gates  of  his  fields,  or  suffers  his  fences  to  be  defective,  or  puts 
the  horse  into  a  dangerous  pasture,  and  the  horse  by  reason  thereof  is 
lost  or  injured,  this  is  a  degree  of  neglect  for  which  he  is  undoubtedly 
responsible,  (n) 

Livery  stable  keepers. — A  livery  stable  keeper,  to  whom  a  horse  is 
bailed  to  be  kept  for  hire^  impliedly  undertakes  to  provide  a  stable 
reasonably  wind  and  water  tight,  also  a  proper  quantity  of  wholesome  food 
for  the  horse,  and  a  hostler  who  has  a  reasonable  knowledge  of  horses,  and 
is  reasonably  fit  for  the  duties  of  his  situation.  He  is  bound  moreover 
to  give  the  horse  proper  air  and  exercise,  to  have  it  dressed  and  cleaned, 
and  to  exert  himself  with  care  and  diligence  to  protect  the  horse  firom 
cold  aud  wet,  and  from  all  ordinary  and  extraordinary  hazards. 

Factors  to  whom  goods  have  been  bailed  to  be  sold  for  the  owner, 
and  who  receive  a  commission,  or  a  per  centage  upon  the  price,  by  way 
of  hire  or  reward  for  the  exercise  of  their  skill  and  labour  in  the  commis- 
sion entrusted  to  them,  are  bound  to  employ  the  same  care  in  the  cus- 
tody and  safe  keeping  of  the  goods  as  an  ordinary  hirer  of  chattels  for  use, 
or  a  bailee  to  whom  chattels  have  been  bailed  to  be  worked  upon,  re- 
paired, or  manufactured.  He  is  not  bound  to  take  the  greatest  amount  of 
care  that  is  ever  taken  of  property  of  the  description  bailed  to  him,  as 
he  is  not  paid  particularly  and  especially  for  his  safe  custody  of  the  goods, 
but  for  his  labour  and  services  in  selling  them.  It  is  sufficient,  therefore, 
if  he  does  all  tliat  a  man  of  average  prudence  is  wont  to  do  in  the 
care  of  his  own  goods.  "  Though  he  is  to  have  a  reward  for  his  manage- 
ment, yet  he  is  only  to  do  the  best  he  can ;  and  if  he  be  robbed,  &c.,  it  is 
a  good  account  ...  if  he  receives  his  master's  money  and  keeps  it 
locked  up  with  reasonable  care,  he  shall  not  be  answerable  for  it  if  it  be 
stolem{o) 

Lien  of  workmen  and  bailees. — ^Workmen  who  have  bestowed  their 
labour  and  skill  in  manufacturing  or  repairing  a  chattel,  have  a  lien  thereon 
for  their  hire.  A  farrier  who  cures  a  horse  of  a  disease,  and  the  horse- 
breaker  by  whose  skill  the  horse  is  rendered  manageable,  have  liens ;  (p) 
but  livery -stable  keepers  and  agisters  of  cattle  have  no  lien  for  the  price  of 
the  food  of  beasts  committed  to  their  keeping,  (q)  Wharehousemen  and 
wharfingers  have  sometimes  a  lien  by  custom,  (r) 

(fi)  MosUy  ▼.  Fot9d,  1  RolL  Abr.  4,  per  Fop-  (g)  Chapman  t.  AIUh,  Cio.  Oar.  271 .    Jaei- 

ham,  C.  J.  ton  r.  Cummins,  5  M.  &  W.  842.    Jwdson  v. 

(o)  Per  Holt,  C   J.    Cogg»  ▼.  Bernard^  2  JStkeridae.  1  Cr.  A  M.  746.    Sandenon  w^JBeU, 

BAvm.  «  C.  &  H.  804. 

(p)  And  foalso  has  the  owner  of  a  ttallion  to  (r)  Rex  t.  HumpKreif,  M'OIel.  &  T.     Lewb- 

whum  a  mare  has  been  delWered  to  be  got  with  hart  ▼.  Cooper,  1  sc  481 ;  7  C.  &  P.  126  ;  4 

foal.  iScar/e  y.  Afo9va».  4  H.  &  W.  283.  M.  &  Or.  574. 
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SECTION  I. 
Charter  parties  and  contracts  of  affreightment. 

Charter  parties  and  contracts    of  affreightment  made  between  tbe 
owners  or  the  master  of  a  vessel  on  the  one  hand>  and  the  charterer  on  the 
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Other,  do  not  amount  in  general  to  a  demise  or  bailment  of  the  ship  to  the 
charterer,  so  as  to  clothe  him  with  the  possession  of  the  vessel,  but  to  a 
contract  for  the  use  of  the  ship,  together  with  the  services  of  the  master 
and  crew  for  the  conveyance  of  merchandize.  The  contract,  therefore,  is 
ordinarily  a  contract  for  the  letting  and  hiring  of  the  work  of  carrying 
merchandize,  (post  s.  2.) 

If  the  end  sought  to  be  attained  by  a  charter  party  can  be  accom- 
plished without  a  transfer  of  the  possession  of  the  vessel  to  the  charterer 
the  courts  will  not  give  effect  to  the  contract,  as  a  demise  of  the  ship, 
although  there  may  be  express  words  of  grant  and  demise.  *'  The  words 
granted  and  taken  to  freight,"  observes  Burrough,  J.,  "  used  in  the  begin- 
ning of  the  charter  party,  have  been  assimilated  to  those  of  demises  in 
leases  of  land ;  but  it  appears  to  me  that  no  analogy  can  be  drawn  be- 
tween them,  for  the  subject  matter  in  each  is  of  a  wholly  different  nature. 
In  the  case  of  a  lease,  the  party  must  be  the  actual  possessor  of  the  land, 
as  he  takes  it  for  the  purpose  of  cultivation.  So  with  respect  to  a  lease 
for  a  house,  he  takes  it  for  his  actual  residence,  and  it  is  necessary  in  both 
instances  that  he  should  have  the  exclusive  possession.  It  by  no  means 
follows,  that  although  words  of  this  description  are  introduced  in  a  charter 
party  that  the  possession  of  the  whole  of  the  vessel  should  thereby  pass  to 
the  charterer."(a) 

If,  however,  the  nature  of  the  service,  and  the  due  attainment  of  the  ob- 
ject sought  to  be  accomplished,  requires  the  vessel  to  be  absolutely  under 
the  control,  and  subject  to  the  orders  and  directions  of  the  charterer  •  if 
she  is  to  be  employed  in  warfare,  or  in  the  fishing  or  coasting  trade 
or  as  a  general  ship  for  the  conveyance  of  merchandize  by  the  charterer 
for  third  parties,  (Post  s.  3.)  and  is  to  be  at  the  general  disposal  of  the 
latter  to  sail  upon  any  service  that  he  may  require,  the  courts  will  give 
effect  to  the  contract  as  a  demise  of  the  ship.  (3)  In  this  case  the  contract 
is  a  contract  for  the  letting  and  hiring  of  a  chattel,  and  belongs  to  the 
class  LOCATio  REX.  (ante,  ch.  22,  s.  2.)  The  services  of  the  master  and 
crew  pass  as  merely  accessorial  to  the  principal  subject  matter  of  the  con- 
tract ;  they  attorn  as  it  were  to  the  charterer  and  become  temporarily  the 
servants  of  the  latter,  bound  to  obey  his  orders. (^) 

Liabilities  of  the  shipowners  and  master  upon  the  ordinary  form 
of  CHARTER  party  and  bill  of  lading. — ^In  charter  parties  of  afeeight- 

(o)  BuiTongh,  J.,  Cktittit  ▼.  Xww,  6  Moore,  -  (J)  Tr%%ity  Houte  r.  ClgrL  4  M.  &8.  296. 

258.  2  B.  &  B.  410,  s.  c.     SavUU  v.  Campion,  299.    HuUan  ▼.  Broffff,  7  Taunt  U. 

2  B.  &  Ah\  510.    Parish  t.  Crawford.  Abbott  (^  Belcher  v.  Capper,  5  Sc.  N.  E  816  •  4  M 

on  Shipping,  32.  Ikan,  t.  Hogg,  4  M.  &  Sc.  196.  &  Qr.  502.     Thompeon  t.  Smaii,  1  C.  B,'858. ' 
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roent,  the  ship  owner  usually  coyenants  for  the  use  of  the  ship  by  the 
charterer  for  a  particular  voyage  or  adventure.  The  customary  stipula- 
tions are,  that  the  ship  shall  be  tight  and  staunch,  and  well  equipped  and 
manned,  and  furnished  with  all  the  necessaries  for  the  voyage ;  that  she 
shall  be  ready  by  a  day  appointed  to  receive  the  cargo,  and  shall  wait  a 
certain  number  of  days  to  take  it  on  board,  and  after  lading  shall  sail  with 
the  first  fair  wind  for  the  destined  port,  and  there  deliver  the  goods  in 
proper  order  and  condition  to  the  order  of  the  charterer ;  and  furdier,  that 
during  the  continuance  of  the  voyage  the  ship  shall  be  tight  and  staunch, 
and  furnished  with  su£Gicient  men,  and  other  necessaries,  to  the  best  of  the 
owner  8  endeavours,  (rf) 

In  order  to  determine  who  is  the  proper  person  to  be  sued  upon  a 
contract  of  a£Preightment,  it  must  be  ascertained  whether  the  contract  is,  or 
is  not,  under  seal.  If  the  parties  have  contracted  by  deed,  the  action  can 
unly  be  brought  against  those  who  have  executed  the  instrument  and 
covenanted  therein  in  their  own  names,  or  by  some  known  title  or  descrip- 
tion. If  the  charter  party  contains  covenants  both  on  the  part  of  the 
owners  and  the  master  for  the  conveyance  of  the  cargo  and  has  been  ex- 
ecuted by  both,  the  action  may  be  brought  either  against  the  one  or  the 
other  at  the  election  of  the  covenantee.  If  it  has  been  entered  into  and 
executed  by  the  owners  alone,  they  alone  can  be  made  liable  upon  it, 
whilst  if  the  master  is  the  only  executing  party,  he  alone  can  be  sued 
thereon,  although  the  deed  may  be  expressed  to  be  made  by  him  for  and 
on  behalf  of  his  employers,  the  shipowners,  (ante,  370,  393).  In  order  to 
charge  the  owners  upon  a  charter  party  under  seal  entered  into  and  execu- 
ted for  them  by  the  master  of  the  ship,  it  must  be  shown  that  the  master 
was  authorized  by  power  of  attorney  under  seal  to  bind  the  owners  by 
deed,  (e)  the  covenants  moreover  must  be  expressed  to  be  made  by  the 
owners  themselves,  and  not  by  the  master  on  their  behalf,  and  the  deed 
must  be  executed  by  the  master  in  the  name  of  the  owners,  as  in  the  case 
of  the  execution  of  an  ordinary  deed  by  an  agent  for  his  principal  (ante, 
303).  If  the  master  covenants  in  his  own  name,  the  contract  is^  as  we 
have  before  seen,  exclusively  the  contract  of  the  master.  He  constitutes 
himself  in  such  a  case  the  carrier  of  the  goods,  and  becomes  personally 
responsible  upon  the  express  covenants  contained  in  the  charter  party,  and 
also  upon  all  such  implied  covenants  and  engagements  as  result  from  the 
contract  and  the  nature  of  the  employment. 

(<2)  As  to  the  oonstraction  of  charter  parties,  Wiffgint  t.  Jokn9Um4, 14  H.  &  W.  628. 

Bee  ante,  184, 148—158.  And  of  an  authority  to  {$)  Honley  T.  Ruth,  dted  7  T.  B.  809.  ante, 

the  maater  to  make  alterations  in  the  chaiter  9,  893. 
party,  and  alter  the  destination  of  Uie  Tessel. 
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Bills  of  lading, — When  the  use  of  an  entire  vessel,  or  of  a  certain 
amonnt  of  stowage  therein,  has  not  been  contracted  for,  but  the  merchant 
merely  sends  certain  parcels  or  packages  of  goods  on  board,  to  be  conveyed 
to  the  port  of  destination,  the  master  or  commander  of  the  vessel,  or  some 
person  acting  for  him,  usually  gives  a  receipt  for  them,  and  the  master  after- 
wards signs  and  delivers  to  the  merchant  sometimes  two  and  sometimes 
three  parts  of  a  bill  of  lading,  of  which  the  merchant  commonly  sends  one 
or  two  to  his  agent,  factor,  or  other  person  to  whom  the  goods  are  to  be 
delivered  at  the  place  of  destination ;  that  is,  one  on  board  the  ship  with 
the  goods,  another  by  the  post  or  other  conveyance,  and  one  he  retains  for 
his  own  security.  (/)  The  bill  of  lading  is  a  written  or  printed  memoran- 
dum, signed  by  the  master,  acknowledging  the  shipment  of  the  goods  on 
board,  and  promising  to  deliver  them  at  the  port  of  destination  to  a  person 
named  as  the  consignee,  or  to  his  assigns,  on  payment  of  freight,  primage 
and  average,  "  the  act  of  God,  the  king  s  enemies,  fire,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  whatever 
nature  and  kind  soever  excepted."  The  master  who  thus  acknowledges  the 
receipt  of  the  goods,  and  promises  to  carry  and  deliver  them,  is  personally 
responsible  for  the  fulfilment  of  his  engagement,  (g)  and  the  shipowner  who 
receives  the  firuit  and  earnings  of  the  ship  is  also  liable  upon  the  bill  of 
lading,  although  he  is  not  named  therein-  (A) 

Liabilities  of  the  charterer  or  shipper  on  charter  parties  and 

SIMPLE  CONTRACTS  and  BILLS  OF  LADING. 

Payment  of  stores  furnished  for  the  use  of  the  vessel, — If  the  charter 
party  operates  as  a  demise  or  bailment  of  the  ship  to  the  charterer,  so  as 
to  clothe  him  with  the  possession  as  well  as  the  use  of  the  vessel,  and  con- 
stitute him  the  temporary  owner,  the  master  becomes  the  agent  of  the  char- 
terer and  the  latter,  and  not  the  registered  owners,  is  then  responsible  for 
stores  ordered  for  the  use  of  the  vessel  by  the  master  in  the  course  of  his 
employment  by  the  charterer.  "  To  say,"  observes  Lord  Ellenborough, 
"  that  the  registered  owner  who  divests  himself  by  the  charter  party  of  all 
control  and  possession  of  the  vessel  for  the  time  being  in  favour  of  ano- 
ther who  has  all  the  use  and  benefit  of  it,  is  still  liable  for  stores  furnished 
to  the  vessel  by  order  of  the  captain  during  the  time,  would  be  pushing 
the  effect  of  the  register  acts  much  too  far."  (t ) 

(/)  Abbott  on  Shipping,  by  Serjt.  Shee,  279.  (%)  Fraur  t.  Monk,  18  Bast,  288 ;  8  &  9 

ig)  Domat.  lib.  1 ,  tit.  1 6,  •.  2.  Vict.  c.  89.     Briggt  ?.  Wilki%»(m,  7  B.  6t  C.  84 ; 

(A)  Cannan  r  Meabwm,  8  Moore,  127.    Oa-  9  D.  &  R  871,  •.  c. ;  Lord  Denman,  1  Ad.  & 

ling  T.  HiggiM,  1  Campb.  451.  B.  812. 
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Payment  of  the  freight  of  Atr^.-^^When  the  oharter  party  amounts  to  a 
demise  or  bailment  of  the  vessel  at  a  certain  rent  or  hire«  to  be  paid  at 
stated  periods  to  the  shipowners,  and  the  vessel  has  been  placed  at  the  dis- 
posal of  the  charterer,  the  latter  is  responsible  for  the  payment  of  the  hire, 
although  he  makes  no  use  of  the  vessel,  and  the  contemplated  voyage  is 
never  performed.  But  when  the  oharter  party  amounts  merely  to  a  con- 
tract for  the  conveyance  of  merchandize  to  a  specified  destination,  and 
contains  covenants  or  promises  for  the  performance  of  the  voyage,  and  of 
the  work  of  carrpng  on  the  one  side,  and  payment  for  the  work  on  the 
other,  the  fulfilment  of  the  covenant  or  undertaking  to  carry  the  goods,  is 
naturally  a  condition  precedent  to  the  payment  of  the  work,  so  that 
the  plaintiff  must  of  necessity  shew  the  work  done,  or  that  he 
was  hindered  from  doing  it  by  the  defendant  before  he  can  demand  the 
money.  (A)  The  fiiaight  may,  however,  by  the  special  contract  of  the 
parties,  be  made  payable  on  the  delivery  of  the  goods  on  board,  prior  to 
the  performance  of  the  voyage,  or  at  any  other  period  of  time  which  they  may 
choose  to  appoint.  (0  But  in  all  cases  of  doubtful  construction,  the  courts 
will  adhere  to  the  maxim  that  the  freight  is  not  due  until  it  has  been 
earned  by  the  performance  of  the  work  for  whieh  it  is  to  be  paid.(m) 

If  freight  is  paid  in  advance  and  the  cargo  is  lost,  the  freight  so  paid 
cannot,  it  seems,  be  recovered  back,(n)  unless  the  loss  has  been  occasioned 
by  negligence  or  misconduct,  or  want  of  skill  in  the  navigation  of  the 
vessel. 

When  the  charterer  engages  to  pay  so  much  per  month,  week«  or  day  of 
the  voyage,  or  of  the  ship's  employment,  and  no  time  is  fixed  for  the  com- 
mencement of  the  computation,  his  liability  for  the  freight  will  begin  on  the 
day  that  the  ship  breaks  ground  and  commences  the  voyage,  and  will  con- 
tinue during  all  unavoidable  delays  for  provisions,  repairs,  &c.,  not  occa- 
sioned by  the  negligence  or  misconduct  of  the  master  or  owners.(o)  The 
month  is  always  understood  to  be  a  calendar,  and  not  a  lunar  month,  and 
the  freight  becomes  due  at  the  expiration  of  each  month,  or  other  interval 
of  time  limited  by  the  parties  for  its  payment,  (/?)  whether  the  ship  does  or 
does  not  ultimately  arrive  at  her  place  of  destination. 


(Jt)  TaU  T.  Mtek,^  Moon,  201.    Campumr,  bot^  0.  J.,  4  B.  ft  AkL  686.    Vlm^oom  ▼. 

Calvin,  8  Sc  850.  Ante,  198,190, 1 91.  Pothier,  Chapm^m,  18  M.  &  W.  230. 

tnut6  de  la  charte-partie,  part  1,  a.  8,  §  2.  (a)  Saunden  t.  Drew,  5  B.  &  Ad.  450.    Ik 

(0  Eldon,  G.  J.,  2  B.  &  P.  822.    Andrew  t.  SUvaU  t. KendaU, 4  M.  ft  8.  87. 

JfoorAoKM,  6  Taunt.  488;  1  Marsh,  122.    Jh  (o) iToMJodt  t.  OacUo^  10  &at,66S.    Biptty 

SUvaU  T.  KendaU,  4  M.  ft  S.  42.    Ante,  208,  t.  Seai/e,  5  B.  ft  a  109. 

203.    Crotier  t.  Smith,  1  Sc.  N.  B.  847.  (p)  Joay  t.  TbufM,  1  Sap.  86.    Lntwiift  t. 

{in)MatkiUry.BuU0r,lCun^h.lSi.    AV  (7my,  Abbott,  894. 
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If  the  covenant  or  promise  to  pay  freight  be  entire  for  the  conveyanoe  of 
a  fall  cargo  of  merchandize  for  a  specific  sum,  the  charterer  is  not  bound 
to  accept  and  pay  for  half  a  cargo,  but  if  he  agrees  to  pay  by  the  bale  or 
cask,  or  at  the  rate  of  so  much  a  ton,  he  is  bound  to  accept  and  pay  for 
what  has  been  actually  brought  and  tendered  to  hxm.{g)  He  must  pay« 
also,  in  all  cases,  for  such  goods  as  he  actually  accepts,  and  if  he  accepts 
goods  short  of  the  port  of  destination,  he  is  liable  upon  an  implied  contract 
to  pay  pro  rata  itineris  peracti.  (r)  This  apportionment  usually  happens 
when  the  ship,  by  reason  of  some  disaster,  goes  into  a  port  short  of  the 
place  of  destination,  and  is  unable  to  prosecute  and  complete  the 
voyage.  («) 

When  the  charterer  merely  covenants  to  pay  freight  at  the  rate  of  so 
much  a  ton,  &c.,  for  the  goods  he  shall  lade  on  board,  and  does  not  cove- 
nant to  furnish  any  particular  quantity  of  goods,  he  is  of  course  only 
liable  for  the  quantity  of  goods  actually  shipped.  (/)  But  if  he  contracts 
for  the  use  of  the  entire  ship,  or  part  of  a  ship,  or  for  a  certain  specified 
tonnage,  the  payment  of  fireight  must  be  proportioned  to  the  amount  of 
tonnage,  space,  oi;  accommodation  he  has  contracted  for.  If,  therefore,  he 
has  contracted  for  the  use  of  the  entire  ship  at  so  much  a  ton,  the  payment 
must  be  according  to  the  number  of  tons  which  the  ship  is  proved  to  be 
capable  of  containing,  without  regard  to  the  quantity  of  merchandize  ac- 
tually put  on  board  by  the  charterer.  If  the  burthen  and  tonnage  of  the 
ship  be  set  forth  in  the  charter  party,  and  the  charterer  covenants  to  pay 
freight  according  to  the  tonnage  therein  specified,  the  amount  of  fireight 
payable  is,  of  course,  regulated  by  the  number  of  tons  enumerated,  but  if 
the  charterer  covenants  to  ship  on  board  a  fiiU  and  complete  cargo,  and  to 
pay  so  much  a  ton  for  every  ton  loaded  on  board,^he  is  bound  to  put  on 
board  and  to  pay  fireight  for  as  much  as  the  ship  will  hold,  and  safely  carry 
whatever  may  be  the  amount  of  the  burthen  and  tonnage  of  the  vessel, 
mentioned  in  the  charter  party.  A  misdescription  of  the  ship's  burthen 
does  not  in  such  a  case  exonerate  the  charterer  from  the  liability  to  ship 
on  board,  and  to  pay  fireight,  for  a  full  and  complete  cargo,  provided  the 
charterer  has  had  an  opportunity  of  examining  the  ship  and  forming  his 
own  judgment  of  her  capacity,  and  there  has  been  no  firaudutent  misrepre- 
sentation or  concealment  of  the  truth,  {u) 


is)  ChriHy  y.  Row,  1  Taunt  814.  Ante,  186,  865. 
190—192,  194—197.  (k)  Bunier  y.  Fry,  2  B.  &  Aid.  424.  Thomat 

ir)  Luie  y.  Lyde,  2  Bnir.  889.  y.  Clarle,  2  Campb.  452.    Aloortom  y.  Pa^e,  4 

t)  VUerboom  y.  CAajman,  18  M.  &  W.  280.  Campb.  1 08.    Irving  y.  CUffg,  1  Bing.  v.  o.  51. 


(l)  Lady  Jaimu  y.  a.  /.  Comptmyt  Abbott, 
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A  coYenant  to  provide  a  full  cargo  for  a  ship  at  oertaio  rates  of  freight, 
applies  exclusively  to  goods  and  merchandize,  so  that  human  beings  and 
their  passage  money  cannot  be  included  under  the  term  ''  cargo."(^)  If 
the  charterer  or  freighter  has  been  prevented  by  inevitable  accident  from 
faliilling  a  covenant  of  this  description,  and  from  furnishing  a  loading, 
which  he  has  contracted  to  furnish,  the  contract  is  neither  dissolved,  nor  is 
he  excused  for  not  performing  it,  but  must  answer  in  damages."  (y) 

Shipowners  lien  far  the  freight. — If  the  shipowners  have  by  the  charter 
party  divested  themselves  of  the  possession  of  the  vessel  in  favour  of  the 
charterer,  they  have,  of  course,  no  lien  upon  the  goods  shipped  on  board, 
and  cannot  take  possession  of  them  and  detain  them  as  a  security  for  the 
rent  or  hire  agreed  to  be  paid  for  the  use  of  the  vessel,  (z)  But  if  the 
charter  party  does  not  amount  to  a  bailment  of  the  ship,  but  the  shipowners 
keep  possession  of  the  vessel,  and  contract  merely  to  carry  merchandize  for 
the  charterer  for  certain  freight,  the  delivery  of  the  goods  and  the  payment 
of  the  freight  constitute  mutual  conditions  to  be  performed  at  the  same 
time,  (ante,  201,  202,)  so  that  the  shipowner  may  retain  the  cargo  until  he 
is  tendered  payment  of  the  freight,  (a)  When,  however,  by  the  terms  of 
the  contract  credit  is  given  for  the  payment  of  the  freight ;  if  it  is  to  be 
paid  a  month  or  three  months  after  the  arrival  of  the  ship,  the  carrier  must 
forthwith  deliver  the  goods,  and  rely  on  the  subsequent  performance  by  the 
charterer  of  his  contract  to  pay,  (6)  and  if  the  latter  becomes  bankrupt  prior 
to  the  arrival  of  the  vessel  at  the  port  of  destination,  his  assignees  are  en- 
titled to  demand  the  goods,  and  the  shipowners  cannot  claim  any  lien  upon 
them  for  freight. 

Payment  affreight  under  bills  of  lading. — "  If  a  person  receives  goods 
in  pursuance  of  a  bill  of  lading,  in  which  it  is  expressed  that  the  goods  are 
to  be  delivered  to  him,  he  paying  fireight,  he  by  implication  agrees  to  pay 
freight," (^)  and  may,  consequently,  be  sued  therefor,  either  by  the  master 
or  the  shipowner,  unless  he  is  a  mere  agent  receiving  the  goods  on  behalf 


(x)  Lewit  T.  MarthaU,  7  M.  &  Gr.  744, 746. 
As  to  the  notice  to  be  giyen  of  the  resael  i  being 
ready  to  receive  carao,  FaiTbrtdg$  t.  Pace,  1  Cor. 
A  Kirw.  817. 

(y)  BUenborough,  C.  J.,  Barkery.  HodgumZ 
M.  &S.  270.  Ante,  192.  Qlakclm,  y.  Hayt,% 
Be.  N.  R.  471. 

(z)  Belcher  y.  Capper,  5  So.  v.  B.  816 ;  4  M. 
&  Gr.  502.    Th(mpto%  ▼ .  SwuiU,  1  C.  B.  358. 

(a)  SavUle  v.  Campion,  2  B.  &  Aid.  503. 
Campion  y.  Colvin,  3  Sc.  838 ;  8  Bing.  ir.  s.  17, 
s.  c.     TaJU  y.  Meek,  2  Moote,  298. 


()})AUag«r  t.  St,  CaUL  Dock  Co.  IB  Law  J., 
V.  &.  (Ezch.)  84 ;  14  K.  &  W.  794,  a.  c.  Lwu 
T.  Nockdle,  1  M.  &  P.  801.  Thompeon  y. 
<8iRaii,  1 C.  B.  854 ;  1 4  Uw  J.,  N.  s.  (C.  P.)  157 ; 
ante,  202—204. 

(c)  Tenteiden,  C.  J.  Shai^  y.  ToUn^  8  B.  & 
Ad.  528.  Roberte  y.  HoU,  2  Show.  443.  CtKk 
y.  Tayhr,  18  Bait,  402.  WiUon  y.  Kymer,  1 
M.  &  S.  168.  Ben  y.  Kymer,  1  Manh,  149; 
5  Taunt  477.  CoUmam,  y.  LamberU  5  H.  &  W. 
502.  Dongal  V.  KemhU,  3  Bing.  890.  Pindir 
y.  Wilke*  5  Tauit  612. 
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of  a  known  principal,(fi?)  and  unless  the  goods  have  been  shipped  on  board 
under  a  charter  party  of  affreiglitmentj  by  which  the  charterer  himself  has 
covenanted  to  pay  the  freight,  (e) 

When  the  goods  are  made  deliverable  on  payment  of  freight,  the  de- 
livery and  the  payment  constitute  (as  we  have  already  seen)  mutual  con- 
ditions to  be  performed  at  the  same  time,  so  that  the  master  is  not  bound 
to  deliver  the  goods  until  he  has  received  or  been  offered  the  freight.  If  he 
does  not  think  fit  to  insist  on  his  right  of  detention,  but  delivers  the  goods 
to  the  consignee,  and  the  latter  afterwards  refuses  to  pay  the  freight^  or 
pays  the  master  by  a  bill  of  exchange,  which  turns  out  to  be  worthless,  the 
master  may  resort  to  the  consignor  or  shipper  for  payment,(y*)  unless  he 
has  for  his  own  convenience  and  accommodation  preferred  a  bill,  when  he 
might  have  had  cash.(^)  Payment  to  the  shipowners  on  their  demand  is 
a  discharge  against  any  claim  by  the  master,  and  on  the  other  hand,  pay- 
ment to  the  master  in  the  absence  of  any  notice  from  the  owners  to  with- 
hold it,  is  a  valid  payment  as  against  them,  (h) 

Abandonment  of  a  damaged  cargo* — If  the  goods  or  the  cargo  laden 
on  board  have  been  greatly  damaged  by  perils  of  the  sea,  and  the  dangers 
and  accidents  of  navigation,  and  are  not  worth  the  amount  of  freight 
agreed  to  be  paid,  the  charterer  or  shipper  cannot,  it  seems,  abandon  them 
and  refuse  to  pay  the  freight  as  he  is  permitted  to  do  by  the  maritime  laws 
of  some  continental  states,  but  must  fulfil  his  part  of  the  contract,  and  pay 
for  the  conveyance  of  the  goods,  although  the  work  of  carrying  has,  by 
reason  of  inevitable  accident,  been  of  no  benefit  or  advantage  to  him.(t) 

Payment  of  demurrage. — The  charterer  usually  covenants  or  promises 
to  load  or  unload  the  vessel  within  a  certain  time,  or  if  he  fails  so  to  do, 
to  pay  so  much  per  diem  during  the  delay.  This  payment,  as  well  as  the 
delay  itself,  is  called  in  mercantile  and  legal  phraseology,  demurrage* 
When  demurrage  is  stipulated  to  be  paid,  the  charterer  cannot  escape  from 
liability  upon  his  express  covenant  or  promise,  by  showing  that  the  delay 
was  occasioned  by  some  unforeseen  event,  such  as  the  crowded  state  of 
the  docks,  the  delays  of  Custom-house  officers,  or  the  inclemency  of  the 
weather,  (k)  But  if  the  delay  is  occasioned  by  the  wrongful  and  unautho- 
rized interference  of  the  shipowner  himself  with  the  unloading  of  the  cargo, 


Id)  Amoi  ▼.  TemperUif.  8  M.  &  W.  805.  (g)  Strong  t.  HaH,  6  B.  &  C.  160. 

U)  Moortom  v.  Kifmer,  2  M  &  8.  816.  (A)  Smith  y.  Plummer,  1  B.  &  A.  576.    At- 

{/)  Christy  T.  Row,  1  Taunt  814.     Tapky  Hnton  ▼.  CoUstPorth,  8  B.  &  C.  648. 

T.  MarUns,  8  T.  &.  458.     Sheppard  t.  de  Ber-  ( i)  Abbott  on  shipping.  880,  887. 

nates,  18  East,  572.  DosMtt  ▼.  Beciford,  5  B.  {k)  Blight  t.  Page,  8  B.  &  P.  295,  n.  BarrtU 

&  Ad.  514.     Tobin  ▼.  Crawford,  5  M.  &  W.  v.DutUmyi  Campb.  838. 

235;  9  M.  &  W.  716,  s.  c. 
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the  detention  is  not  then  the  detention  of  the  charterer,  and  the  ship- 
owner cannot  claim  demurrage  in  respect  thereof.  (/) 

The  period  from  which  the  lay  days  count,  "  is  from  the  time  the  vessel 
arrives  in  the  dock,  and  is  in  the  management  of  the  dock  oompanies^ 
or  harbour  master^s  officers ;  and  when  neither  is  to  blame  for  delay,  the 
number  of  days  run  from  the  time  when  the  ship  is  in  a  dischargeable 
state ;  and  if  no  period  is  mentioned,  the  cargo  is  to  be  discharged  in  a 
reasonable  time,  to  commence  from  the  time  when  the  ship  is  in  a  state  to 
begin  delivering/'C^)  Where  £5  per  diem  demurrage  was  stipulated  to  be 
paid,  "  to  reckon  from  the  time  of  the  vessel  being  ready  to  unload,  and 
in  turn  to  deliver,"  it  was  held  that  the  words  "  in  turn  to  deliver"  ap- 
plied to  the  public  rules  and  regulations  of  the  port  of  discharge,  and  that 
the  charterers  were  not  liable  for  the  payment  of  demurrage  until  their 
"  turn  to  deliver  "  had  come,  in  conformity  with  the  regulations  of  the 
port,  (n)  If  after  the  loading  has  been  completed,  the  vessel  is  detained 
by  a  sudden  frost,  (0)  or  by  foul  weather  and  contrary  winds,  no  right  to 
demurrage  arises  by  reason  of  such  detention,  (p) 

The  days  mentioned  in  the  clause  of  demurrage  are  understood,  it  is 
said,  by  the  custom  of  the  port  of  London,  to  be  working  days,  and  do 
not  consequently  include  Sundays  and  Custom-house  holidays,  (q)  There 
does  not,  however,  appear  to  be  any  general  custom  to  this  effect,  (r) 
The  lay  days  allowed  are,  moreover,  to  be  reckoned  from  the  time  of 
the  ship's  arrival  at  the  usual  place  of  discharge,  and  not;  on  her  arrival 
at  the  entrance  of  the  port ;  although  for  the  purposes  of  navigation  she 
may  have  discharged  a  portion  of  her  cargo  at  the  entrance  of  the  port.(«) 
If  the  parties,  by  mutual  consent,  substitute  a  new  port  for  the  port  men- 
tioned in  the  contract  of  affreightment,  the  freighter  will  be  entitled  to  the 
lay  days,  and  the  shipowner  to  the  demurrage  stipulated  for  by  the 
original  contract.  (0 

If  a  consignee  accepts  goods  under  a  bill  of  lading,  at  the  bottom  of 
which  is  a  memorandum,  to  the  effect  that  the  ship  is  to  be  cleared  within 
a  certain  time,  and  that  demurrage,  at  the  rate  of  so  much  per  annum,  is 
to  be  paid  after  that  day«  the  consignee  will  be  liable  for  the  payment  of 
such  demurrage,  and  may  be  sued  therefore  by  the  master.  M 

it)  BtMtm  T.  BlufU,  1  Ad.  B.  h.  8.  870.  (r)  Brow%  ▼•  Johaon,  10  M.  &  W.  834. 

(m)  Aldenon,  R,  Brmon  r,  Johnton,  1  Can,  {$)  Brer€Um    t.   Chapman,    7    Bnqg.    559. 

&lCanh.447;  10  M.  &  W.  831,  •.  c.  Brown  t.  Joknaoi^  10M.&W.  884.    KeOr, 

(n)  Robertmm  v.  Jackion,  15  Law  J.  H.  8.  Andtnon,  ib.498. 

(C.  P.)  28 ;  2  C.  B.  412.  s.  c.  (()  Jaehon  t.  Galloway,  6  Sc  792;  7  ffing. 

(o)  PringU  ▼.  MoUm,  6  M.  &  W.  88.  562,  t.  c 

Ip)  Jamieton  v,  Laurie,  6  Bro.  P.  C  474.  («)  Jeutm  ▼.  SoUy,  4  Taunt  54. 

Iq)  Cochran  f.JUUmrg,  3  Bsp.  121. 
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Payment  of  jprimage  and  average, — ^The  freighter,  whose  goods  and 
merchandize  have  been  daly  conveyed  to  the  port  of  destination,  is  also 
liable  for  the  payment  of  certain  small  customary  charges  called  primage 
and  average.  The  first  is  a  small  customary  payment  to  the  master  for  his 
care  and  trouble,  and  the  second  of  several  petty  charges,  such  as  towage, 
beaconage,  pilotage,  &c.  (or) 

General  average  and  contribution. — ^By  the  ancient  laws  of  the  Bho- 
dians,  it  was  provided,  that  if  several  persons  had  laden  goods  on  board  a 
ship,  to  be  carried  for  hire»  and  the  goods  of  one  of  them  were  thrown 
overboard  in  a  storm  to  lighten  the  vessel,  and  save  her  from  perishing, 
the  loss  incurred  for  the  sake  of  all  should  be  made  good  by  the  contribu- 
tion of  all.  {y)  This  equitable  rule  of  law  was  adopted  by  the  Bomans, 
and  has  been  introduced  into  the  maritime  code  of  continental  Europe. 
It  is  said  to  have  been  engrafted  upon  our  own  common  law  by  the  Nor- 
mans, and  has  certainly  existed  as  a  custom  amongst  merchants  in  this 
country  from  a  very  early  period.  The  obligation  to  contribute  which  is 
deemed  by  the  common  law  to  be  tacitly  entered  into  by  the  shipowners 
and  owners  of  the  cargo,  is  called  general  or  gross  average,  and  the  par- 
ties subject  thereto  are  bound  to  contribute  rateably  according  to  the  value 
of  their  several  proportions  of  the  property  saved. 

The  law  of  contribution  is  thus  explained  by  Domat  in  his  Treatise  on 
the  Civil  Law : — "  YiHien,  in  order  to  lighten  a  ship  in  peril  of  shipwreck, 
part  of  the  cargo  is  cast  into  the  sea,  and  the  ship  by  that  means  is  saved, 
this  loss  is  common  to  all  those  who  had  anything  to  lose  in  that  peril. 
Thus  the  master  of  the  ship,  all  those  whose  merchandize  or  effects  have 
been  saved,  and  those  whose  goods  have  been  thrown  overboard,  will  each 
bear  their  share  of  the  loss,  in  proportion  to  the  share  they  had  in  the 
whole.  If,  for  example,  the  ship  and  the  whole  cargo  were  worth 
100,000  crowns,  and  that  which  was  cast  overboard  was  worth  20,000 
crowns,  the  loss  being  a  fifth,  each  will  contribute  a  fifth  part  of  the 
value  of  what  he  has  saved,  which  will  make  in  all  16,000  crowns;  and 
by  this  contribution,  those  who  having  lost  the  20,000  crowns,  in  reco- 
vering 16,000,  will  remain  losers  only  of  a  fifth  part,  like  the  rest."(5r) 

Everything  saved  pays  contribution  acccording  to  its  value ;  the  ship- 
owner contributes  in  proportion  to  the  value  of  the  ship  and  furniture,  ex- 
cepting the  provisions  of  the  crew,  {a)  and  the  passengers  and  owners  of 

(x)  Abbott,  358.      Pothier,    (Araries,)    No.  net.  Partie  2,  ed.  Dnpin,  871.    Code  de  Oom- 

]  47.  merce,  liv.  2,  tit  11.  Des  Avariee. 

(y)  Omninm  contributione  sarriatTir,  quod  pro  (z)  Damat  \e»  loU  civilcs,  lib.  2,  tit.  9,  s.  2.  6. 

omnibus  datum  est      De  lege  RhotUA,     Di^f.  [a)  Browny.Slapyfet<m,A^\JigA\9. 

lib.  14,  tit  2,  lex  1.     Pothier.   Trait6  des  Ava- 
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goods  shipped  on  board  in  proportion  to  the  value  of  the  property  they 
save,  excepting  the  clothes  on  their  backs,  but  not  excepting  their  wearing 
apparel  and  jewels  deposited  on  board.  (^)  The  freight  and  earnings  of 
the  ship,  after  deducting  the  wages  of  the  master  and  crew,  and  other 
expenses  of  the  voyage,  likewise  form  the  subject  of  contribution  and 
general  average ;  and  if  a  ship  be  chartered  out  and  home  for  one  entire 
and  indivisible  sum  for  the  use  of  the  ship  out  and  home,  the  entire  fireight 
for  the  outward  and  homeward  voyage  must,  when  ultimately  earned, 
contribute  to  the  loss,  whether  the  loss  has  occurred  upon  the  outward  or 
the  homeward  voyage,  (c) 

Goods  stowed  upon  the  deck  of  the  vessel,  and  thrown  overboard 
during  a  storm,  are  not  excluded  from  the  benefit  of  general  average  and 
contribution,  unless  it  be  shown  that  the  lading  was  improper,  and  calcu- 
lated to  impede  the  navigation  of  the  vessel,  and  increase  the  risk  of  the 
voyage,  (d) 

To  establish  a  claim  for  general  average,  it  must  be  shown  that  the 
goods  were  thrown  overboard  in  a  moment  of  distress  and  danger,  with  a 
view  of  preserving  the  ship  alid  cargo ;  if  they  have  been  washed  out  of 
the  ship  by  the  violence  of  the  waves^  or  have  been  damaged  or  destroyed 
by  lightning  or  tempest,  or  have  been  unnecessarily  cast  overboard  by  the 
master,  or  crew,  or  passengers,  the  loss  will  not  support  a  claim  for 
general  average,  {e)  If  the  master  or  commander  of  the  ship,  to  avoid 
being  driven  on  rocks  by  a  sudden  squall,  or  to  avoid  capture  by  an 
enemy,  runs  his  ship  on  a  sand-bank  or  shallow,  and  thereby  secures  the 
safety  of  the  ship  and  cargo,  the  damage  thus  voluntarily  done  to  the 
ship,  and  the  expense  of  getting  her  afloat  again,  and  recovering  her, 
form  the  subject  of  contribution  and  general  average  ;  but  if  the  stranding 
be  involuntary,  the  losses  and  expenses  incurred  will  fall  upon  the  ship 
alone,  (f) 

If  the  masts  and  cables  of  the  vessel  have  been  out  away  for  the  pur- 
pose of  preventing  shipwreck,  the  owners  of  the  cargo  must  contribute 
towards  the  loss  of  the  shipowner,(^)  but  if  they  are  blown  away,  or 


(6)  Pothier,  Avaries,  art  8.  By  the  civil  law, 
wearing  apparel  was  made  to  contribnte  towards 
the  general  aTerage.  "  Itidem  agitatum  est  an 
etiam  Testimentorum  cujusque  et  annulorum 
sestiinationein  fieri  oporteat  et  omnium  visum 
est.    Dig.  lib.  14,  tit.  2,  lex  2,  §  2. 

(c)  mUiami  V.  Lond.  Au,  Co.  1  M.  &  S. 
825. 

(d)  Miiward  v.  HiJbhert,  8  Ad.  &  E.  v.  s. 
120, 1 37.    GiyiUd  v.  OUvtr,  2  Sc.  N.  B.  241. 


(e)  Abbott.  427.  Mouse*s  case,  12  Go.  63. 
Dobson  T.  WiUo%,  8  Oampb.  486.  Potliier, 
Part  2,  8.  2,  art,  1. 

(/)  Abbott,  488,  484. 

\g)  Birkky  v.  Pntffravt,  1  Bast,  220.  So 
by  the  civil  law,  "  Ciun  aibor  aat  aliud  navia 
instrumentom  removendi  oommnnis  pericuH 
causa  deiectum  est  contribatio  debetur.  Diff. 
Iib.l4,  tit.2,  lez8,  lez6. 
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injured  in  conseqnence  of  the  necessity  of  carrying  a  great  and  unusual 
press  of  canvass  to  escape  a  threatened  danger,  the  loss  is  not  the  subject 
of  contribution  and  general  average,  but  is  a  common  sea  risk,  which 
must  be  borne  by  the  ship.  (A)  *'  All  ordinary  losses  and  damage  sustained 
by  the  ship  happening  immediately  from  the  storm  or  the  perils  of  the  sea, 
must  be  borne  by  the  shipowners.  But  all  those  articles  which  were  made 
use  of  by  the  master  and  crew  upon  the  particular  emergency,  and  out  of 
the  usual  course,  for  the  benefit  of  the  whole  concern;  and  the  other 
expenses  incurred  must  be  paid  proportionably  as  genera]  average."  (t) 

The  same  rules  and  principles  prevail  in  the  French  and  other  maritime 
codes.  "  If,"  observes  Pothier,  "  the  ship  is  damaged  by  a  storm,  and 
loses  any  of  her  masts,  yards,  or  tackle,  the  expense  of  refitting  the  ship, 
and  repairing  what  was  lost,  will  fall  upon  the  master  of  the  vessel,  for  he 
is  bound  to  keep  the  ship  in  good  carrying  condition,  in  the  same  way 
that  workmen  are  bound  to  keep  their  tools  in  good  working  order  .... 
But  if,  to  prevent  shipwreck,  the  masts  and  yards  are  cut  down  and  thrown 
overboard,  the  loss  will  be  common,  for  it  is  not  the  immediate  effect  of 
the  storm,  but  of  the  fear  of  the  common  danger,  therefore  the  loss  ought 
to  be  common."  (^) 

If  a  ship  accidentally  runs  foul  of  another  ship  in  fogs  or  storms,  or 
receives  an  injury  from  peril  of  the  sea,  and  is  obliged  to  put  into  port 
for  repairs,  the  expense  of  re-landmg  and  warehousing  the  cargo,  and 
of  the  repairs,  so  far  as  they  are  absolutely  necessary  to  enable  the  ship 
to  prosecute  the  voyage,  form  the  subject  of  general  average.  {I)  "  If  the 
return  to  port,"  observes  Lord  EUenborough,  **  was  necessary  for  the 
general  safety,  the  expenses  unavoidably  incurred  by  such  necessity  may 
be  considered  as  the  subject  of  general  average.  It  is  not  so  much  a 
question  whether  the  first  cause  of  the  damage  was  owing  to  this  or  that 
accident,  to  the  violence  of  the  elements,  or  the  collision  of  another  ship, 
as  whether  the  effect  produced  was  such  as  to  incapacitate  the  ship  from 
further  prosecuting  the  voyage.  As  fSar  as  removing  the  incapacity  is 
concerned,  all  are  equally  benefited  by  it,  and  therefore  it  seems  rea- 
sonable that  all  should  contribute  towards  the  expenses  of  it;  but  if 
any  benefit,  ultra  the  mere  removal  of  this  incapacity,  should  have  accrued 
to  the  ship  by  the  repairs  done,  inasmuch  as  that  will  redound  to  the 
particular  benefit  of  the  ship*owner  only,  it  will  not  come  under  the  head 
of  general  average. 

(A)  Copinffton  v.  ItoberU,  5  B.  &  P.  879.  ik)  Domat,  Ht.  2,  tit.  19,  s.  2.  11. 

Powtr  T.  WkUmore,  4  M.  &  a  149.  (/)  Piummer  ▼.  Wildma^,  8  M.  fit  8.  482. 

(i)  Kenyon,  C.  J.,  1  Ka«t,  227,  228. 
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If  it  is  necessary  to  lighten  the  ship  to  enable  her  to  get  into  port  or 
to  pass  the  bar  of  a  river,  and  a  portion  of  the  cargo  is  taken  out  for  the 
purpose  and  put  into  lighters,  and  the  lighters  perish  ere  they  reach  the 
shore,  the  loss  will  be  common,  and  the  owners  of  the  residue  of  the 
cargo  must  contribute  thereto,  as  it  was  for  the  general  benefit  that  the 
discharge  was  made.     But  if  the  ship  is  cast  away  and  the  lighter  gets 
safe  to  port,  there  is  then  no  contribution,  but  each  must  bear  his  own 
loss,  (m)     So  if  a  vessel  being  threatened  with  capture  by  an  enemy's 
ship  endeavours  to  save  her  cargo,  and  unlades  and  sends  away  part  of 
it,  and  the  remainder  falls  into  the  hands  of  the  enemy,  there  shall  be  no 
contribution,  as  the  loss  of  the  latter  had  in  nowise  contributed  to  the 
safety  of  the  former,  (n)     If  a  ship  that  has  been  saved  from  one  danger 
of  shipwreck  by  throwing  some  of  the  goods  overboard  is  afterwards  sunk 
in  another  place,  and  a  portion  of  the  cargo  is  recovered  from  the  wreck, 
the  owners  of  the  cargo  so  recovered  must  contribute  to  make  up  the  loss 
of  those  whose  goods  were  thrown  overboard  for  the  purpose  of  avoiding 
the  first  peril,  as  the  goods  recovered  might  then  have  perished,  but  for 
the  sacrifice  of  the  things  thrown  overboard  to  escape  it.   But  if  he,  whose 
goods  were  thrown  overboard  at  firsts  happens  afterwards  to  recover  them, 
he  shall  not  contribute  towards  the  subsequent  loss,  as  that  loss  has  in 
nowise  contributed  to  the  safety  of  the  goods  so  recovered,  (o) 

If  by  reason  of  a  jettison  of  goods  some  portions  of  the  residue  of  the 
cargo  have  been  exposed  and  injured,  this  injury  must,  by  the  civil  law, 
be  made  good  by  contribution.  The  owner  of  the  damaged  goods  himself 
contributes  towards  the  total  loss  according  to  the  actual  value  of  such 
goods  after  the  injury,  and  is  then  entitled  to  contribution  in  respect  of 
his  own  partial  loss,  (p)  If  the  things  that  have  been  thrown  overboard, 
or  a  part  of  them,  chance  to  be  recovered,  the  contribution  ceases  in 
proportion  to  such  recovery ;  and  if  the  contribution  has  been  already 
paid,  those  who  have  received  it  must  refund  it.  (g) 

It  has  been  held  that  the  expenditure  of  ammunition  in  resisting 


(m)  Navifl  onmtse  levandae  ctsaA  quift  intiare  (n)  Sheppard  t.  Wright,  Shov,  P.  C.  18, 

flnmen  vel  portum  non  potueret  cum  onere,  si  20.    Sickt  v.  PalinffUm,  Moore,  297. 

qiuedam  merces  in  scapham  trajectae  mmt  ne  ant  (o)  Dig.  lib.  14,  tit  2,  lex  4,  §  1 ;  Pothier, 

extra  flamen  periditetur,  aut  in  ipso  ostio  vel  art.  5. 

porta :  eaque  scapha  ■ummeraa  est :  ratio  haberi  (p)  Dig.  lib.  14,  tit.  2,  lex  4,  §  2.    PMer 

debet  inter  eos  qui  in  nave  merces  salTas  babent  des  ATaries,  art.  4. 

cum  bis  qui  in  scaph^  perdidernnt  perinde  tan-  (g)  Si  res  qua  jactae  sunt  appamerint  exone- 

quam  si  jactoia  facta  esse!    Contra  si  scapba  ratur  callatio.    Quod  si  jam  oontributio  fiicta  at, 

cum  parte  mercium  salva  est,  navis  periit.    Dig.  tunc  qui  solverint  agent,  &g.    Dig.  lib.  14,  tit 

lib.  14,  tit  2,  lex  4 ;  Dtmai,  liv.  2,  tit.  9,  s.  2,  2,  lex  4,  §  7. 
14 ;  Pothier,  (Ayariss,)  No.  145. 
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capture  by  a  privateer,  the  damage  done  to  the  ship  in  the  combat,  and 
the  expense  of  curing  the  wounded,  are  not  the  subject  of  contribution 
and  general  average,  (r)  The  correctness  of  this  decision  may,  however, 
well  be  doubted,  opposed  as  it  is  to  the  opinions  of  some  of  the  most 
eminent  writers  on  maritime  law,  and  to  the  acknowledged  principle  ^' 
contribution,  (s) 

Calculation  of  the  value. — By  the  civil  law,  the  goods  cast  overboard 
were  valued  only  at  their  invoice  price  or  prime  cost.  (/)  "A  practice 
formerly  prevailed  in  this  country  to  adopt  this  valuation  if  the  loss  hap- 
pened before  half  the  voyage  was  performed ;  but  if  it  happened  after- 
wards, then  to  value  the  goods  at  the  clear  price  which  they  would  have 
fetched  at  the  place  of  destination.  The  last  valuation  is  now  adopted  in 
all  cases  where  the  average  is  adjusted  after  the  ship  s  arrival  at  the  place 

of  destination But  if  the  ship  is  compelled  to  return  to  its  port  of 

lading,  and  the  average  be  immediately  adjusted,  the  goods  only  contri- 
bute according  to  the  invoice  price."  («i)  As  soon  as  the  average  has  been 
calculated  and  the  exact  amount  of  contribution  ascertained,  an  action 
may  be  brought  for  its  recovery,  (x) 

Salvage. — We  have  already  seen  that  the  finder  of  lost  property,  who 
has  been  at  labour  and  expense  in  recovering  and  restoring  it  to  the 
owner,  may,  in  certain  cases,  maintain  an  action  against  the  latter  to 
recover  a  reasonable  compensation  for  the  services  and  benefit  rendered. 
This  compensation,  in  the  case  of  property  lost  by  shipwreck  and  reco- 
vered and  restored  to  the  owner,  is  called  salvage,  a  term  derived  from  the 
French  word  salver  or  sauver,  to  save.  In  order  to  encourage  persons 
to  lend  their  aid  and  assistance  for  the  protection  and  preservation  of 
property  firom  shipwreck,  the  law  gives  to  the  salvors  by  whose  labour 
and  assistance  the  property  has  been  saved  firom  impending  peril  a  right 
to  retain  the  goods  until  they  have  received  a  fair  and  reasonable  compen- 
sation for  their  services,  (y) 

The  amount  of  salvage  payable  in  the  case  of  the  recovery  of  property 
lost  by  shipwreck  or  abandoned  at  sea  depends  upon  the  value  of  the 
thing  saved,  the  degree  of  danger  and  loss,  and  the  amount  of  labour  and 
skill  employed  in  saving  it.  Some  maritime  codes  have  proportioned  the 
amount  to  the  value  of  the  thing  saved,  without  reference  to  the  surround- 

(r)  Taylw  ▼.  CmHu,  6  Taunt  608.  (ar)  BirhU^  t.  Presgrave,  1  Bast,  220.    Jhb- 

(«)  Lent  and  Capk^,  Seijt'i.  arg.  ib.  68S—  «on  v.  Wilton,  8  Gampb.  480. 
648.  Fhillipf  on  Inanrence,  837.    Benecke,  280.  (y)  ffartfoot  t.  Jones,  1  Baym.  398 ;  Salk. 

Pothier,  ( AYaries,)  s.  2,  No.  144.  654,  pi.  2,  s.  c.    Sutton  v.  Bud:,  2  Taunt  802  ; 

(0  IKg.  lib.  14,  tit  2,  lex  2,  §  4.  Byro,  C.  J.,  2  H.  Bl.  267. 

(u)  AbboU,  448. 
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ing  circumstanoes  of  the  case ;  but  this  is  obviously  unjust,  and  our  own 
law,  therefore,  merely  directs  as  a  general  principle  that  a  fair  and  reason- 
able compensation  shall  be  made.  "  Looking  to  the  current  of  deci- 
sions," observes  Lord  Tenterden,  "  it  will  be  found  that  it  is  rarely  leas 
than  one-third  or  more  than  one-half  of  the  property  saved,  unless  the 
services  have  been  very  inconsiderable,  or  the  amount  of  the  property  has 
been  very  great.  And  in  cases  of  derelict,  although  the  rule  is  now  deemed  a 
flexible  one,  yet  courts  of  Admiralty  still  adhere  to  a  moiety  as  the  fa- 
vourite amount,  and  require  some  peculiar  circumstances  to  displace 
it."  (z) 

"  Salvage,"  observes  Sir  John  Nickoll,  "  is  not  a  mere  compensation 
for  work  and  labour ;  various  circumstances  upon  public  considerations, 
the  interests  of  commerce,  the  benefit  and  security  of  navigation,  the  Uvea 
of  seamen  render  it  proper  to  estimate  a  salvage  reward  upon  a  more  en- 
larged and  liberal  scale.     The  ingredients  of  a  salvage  service  are,  ^rsl, 
enterprise  in  the  salvors  in  going  out  in  tempestuous  weather  to  assist  a 
vessel  in  distress,  risking  their  own  lives  to  save  their  fellow-creatures, 
and  to  rescue  the  property  of  their  fellow-subjects ;  secondly,  the  degree 
of  danger  and  distress  from  which  the  property  is  rescued — whether  it 
were  in  imminent  peril  and  almost  certainly  lost  if  not  at  the  time  re- 
scued and  preserved ;  thirdly,  the  degree  of  labour  and  skill  which  the 
salvors  incur  and   display,  and  the  time   occupied;    lastly^   the  value. 
Where  all  these  circumstances  concur,  a  large  and  liberal  reward  ought 
to  be  given ;  but  where  none  or  scarcely  any  take  place,  the  compensa- 
tion can  hardly  be  denominated  a  salvage  compensation ;  it  is  little  mors 
than  a  mere  remuneration  pro  opere  et  laborer  (a)    If  the  salvors  are 
guilty  of  misconduct,  and  occasion  injury  to  the  ship  and  cargo  by  rescuing 
the  vessel  from  one  danger  only  to  run  her  into  another,  the  claim  for 
salvage  will  be  dismissed.  {Jb) 

A  man  cannot  entitle  himself  to  salvage  in  respect  of  services  which 
have  been  rendered  contrary  to  the  express  wishes  and  directions  of  the 
owner,  and  has  no  right  to  interfere  with  persons  employed  by  the  owner 
to  save  the  property,  (c)  And  if  one  set  of  men  have  taken  possession 
of  a  vessel  abandoned  at  sea  and  are  endeavouring  to  preserve  it,  another 
set  have  no  right  to  molest  them  and  become  participators  in  the  salvage, 
unless  it  appears  that  the  first  would  not  have  been  able  to  effect  tbe 


(a)  Abbott  on  Shipping,  by  Shee,  494,  (n.)  (6)  Tkt  Duke  of  Maneluster^  10  Jur.  863. 

(a)  The  Clifton,  3  Hag.  Ad.  R.  117 ;  ib.  90,       Tke  DosseiUi,  ib.  805. 
203.  (c)  Sutton,  v.  Bw:t,  2  Taant.  312. 
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purpose  without  the  aid  of  the  others,  (d)  A  passenger  is  not  entitled  to 
claim  salvage  in  respect  of  that  ordinary  assistance  to  a  vessel  in  distress 
which  it  is  the  interest  of  all  persons  on  hoard  to  give,  for  the  purpose 
of  avoiding  the  common  danger,  (e)  But  for  extraordinary  services 
rendered  and  dangers  incurred  for  the  preservation  of  the  vessel,  the 
passenger  is  as  much  entitled  to  salvage  as  a  mere  stranger.  (/) 


SECTION  II. 


General  duties,  obligations,  and  liabilities  of  carriers  for  hire, 

NOT   being   common    CARRIERS. 

Contracts  for  the  letting  and  hiring  of  the  work  of  carrying. — Every 
person  who  accepts  goods  and  chattels  for  conveyance  to  a  particular 
destination  for  hire  or  reward,  paid  or  agreed  to  be  paid  him  for  the 
carriage  of  them,  impliedly  lets  out  his  labour  and  care  in  return  for  the 
hire  or  reward  agreed  to  be  paid  to  him.  The  contract,  therefore,  belongs 
to  the  class  locatio  opkris.  It  was  styled  by  the  Boman  jurists  locatio 
OFERis  MERCiUM  VEHENDARUM,  or  the  letting  out  of  the  work  carrying  mer- 
chandize. The  owner  who  delivered  the  goods  to  the  carrier  to  be  carried 
was  the  letter  of  the  work  of  carrying,  and  he  was  also  at  the  same 
time  the  hirer  of  the  labour  and  services  of  the  carrier,  whilst  the  carrier, 
on  the  other  hand,  was  both  the  hirer  of  the  work  of  carrying  and  the 
letter  of  his  own  labour  and  services,  care  and  attention,  to  be  employed 
in  and  about  the  conveyance  and  transport  of  the  merchandize.  In  our 
own  law,  the  liabilities  resulting  from  the  delivery  of  goods  to  n  carrier 
to  be  carried  for  hire  form  an  important  branch  of  the  law  of  bailments 

CARRIAGE   of   MERCHANDIZE   ON   THE   HIGH   SEAS. 

Liabilities  of  shijwwners  and  masters  of  ships  as  carriers  and  bailees 

W)  Abbott,  496.  (/)  Ntwwx%  V.  Ifa/ter<,  3  B.  &  P.  612. 

(e)  Tht  Brantton,  2  Hag.  3. 
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for  hire. — When  a  charter  party  of  affireightment  operates  as  a  demise 
or  bailment  of  the  ship  to  the  charterer,  and  the  veseel  is  employed  by 
the  latter  as  a  general  ship  for  the  conveyance  of  merchandize,  the  char* 
tcrer  becomes  the  carrier  of  the  goods  shipped  on  board,  and  the  master 
is  his  servant  and  agent  whilst  prucuring  freight  and  contracting  with 
third  parties  for  the  carriage  of  merchandize,  and  not  the  agent  of  the 
registered  owners  of  the  vessel,  and  the  latter,  consequently,  cannot  be 
made  responsible  for  the  loss  of,  or  injury  to  the  goods  shipped  on  board 
under  such  contracts,  (a)    But  when  the  charter  party  operates  merely  as 
a  contract  between  the  charterer  and  the  shipowner  for  the  conveyance  by 
the  latter  of  goods  and  merchandize  to  be  shipped  on  board  by  the  char- 
terer, the  registered  owners  are  then  the  carriers  of  the  goods,  and  will 
be  responsible  to  the  charterer  for  the  non-conveyance  of  them,  according 
to  their  contract.     Although  the  shipowners  cannot,  as  we  have  already 
seen,  be  sued  upon  a  charter  party  under  seal,  entered  into  by  the  master 
in  his  own  name  on  their  behalf,  yet  they  may  be  made  responsible  for  a 
breach  of  those  duties  and  obligations  which  attach  to  them   in  their 
character  of  carriers,  independently  of  the  charter  party.     Thus,   where 
the  plaintiff  declared  that  he  had  shipped  a  cargo  of  oranges  on  board 
a  vessel,  of  which  the  defendants  were  the  owners,  to  be  carried  fiom  St. 
Michael's  to  London  for  certain  reasonable  reward,  to  be  paid  by  the 
plaintiff  to  the  defendants,  and  that  it  thereupon  became  the  duty  of  the 
defendants,  as  such  owners,  to  appoint  a  skilful  master  or  captain  for  the 
purpose  of  conveying  the  oranges  with  safety,  but  that  the  defendants 
neglected  to  appoint  such  captain,  and,  on  the  contrary  thereof,  employed 
an  unskilful  and  improper  master  or  captain,  through  whose  miscondact, 
carelessness,  and  negligence  the  oranges  were  lost  and  destroyed,  it  was 
held   that  the  shipowners  were  responsible  for  the  loss  occasioned,  al- 
though the  goods  had  been  shipped  on  board  by  virtue  of  a  charter  party 
of  afireightment  under  seal  executed  by  the  master,  by  which  the  latter 
had  covenanted  to  convey  the  cargo  to  its  destination.     *'  We  are  of 
opinion,"  observes  Dallas,  C.  J.,  ''  that  this  action  is  properly  brought. 
The  owners  of  a  ship,  for  whose  benefit  she  was  navigated,  are  bound  by 
the  maritime  law  to  the  owners  of  goods  shipped  and  received  on  board,  to 
be  carried  for  the  due  carriage  thereof,  and  are  liable  for  any  negligence  on 
the  part  of  themselves  or  their  servants,  whereby  the  goods  may  be  damaged. 
If  without  fraud  and  in  the  due  course  of  the  ship's  employment,  the  mas- 
ter makes  a  charter  party  (under  seal)  the  shipowners  are  not  thereby  di- 

(a)    Badgtn  t.   ForruUer,  2    Gamp.    483.      /am«f  t. /oii<«,  3  Ew.  27.  ifoiorT.TfM^TC. 

&  P.  41. 
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vested  of  liability,  but  are  still  liable  for  the  performance  of  such  duties 
belonging  to  them  in  that  character  as  are  not  inconsistent  with  the  stipu- 
lations contained  in  the  charter  party ;  and  whether  that  instrument  be  made 
under  the  seal  of  the  master  or  not,  seems  to  make  no  difference  in  this 
respect ;  because  the  shipowners  are  not  charged  directly  upon  the  contract 
of  charter  party ;  but  upon  their  general  liability  as  principals  in  the  ad- 
yenture,  deriving  profit  from  the  ship's  employment."(i) 

When  the  contract  of  affreightment  is  not  under  seal,  the  action  for  the 
breach  of  such  contract  and  of  the  implied  promises  and  engagements  re- 
sulting from  the  acceptance  of  goods  to  be  carried  for  hire,  may  be  brought 
either  against  the  owners  who  appoint  the  master  to  the  command  of  the 
vessel,  and  constitute  him  their  agent  for  the  employment  of  the  ship  or 
against  the  master  who  has  accepted  the  goods  to  be  carried,  whether  the 
contract  is  expressed  to  be  made,  or  whether  the  goods  have  been  accepted 
by  him,  in  his  own  name  only,  or  for  and  on  behalf  of  his  principals  and 
employers,  (c)  An  agent  is  not  ordinarily  liable,  as  we  have  before  seen, 
upon  simple  contracts  entered  into  by  him  in  a  representative  character 
on  behalf  of  his  principal ;  (d)  but  the  master  of  a  ship  is  considered  to 
be  something  more  than  a  mere  agent,  (ante,  420,)  and  is  made  responsible 
accordingly. 

Damage  to  goods  by  the  way, — ^The  undertaker  of  the  work  of  carrying 
goods  for  hire  is  responsible,  in  common  with  all  workmen  to  whom  goods 
and  chattels  have  been  bailed  as  accessorial  to  their  work  and  the  earning 
of  their  hire,  for  all  injuries  that  may  result  to  the  subject  matter  of  the 
bailment  from  the  negligent  and  unskilful  execution  of  the  work.  He 
impliedly  undertakes  to  provide  a  seaworthy  ship  or  vessel  suitably 
equipped  and  manned  for  the  voyage,  {e)  and  is,  by  the  very  nature  of 
his  contract,  bound,  not  only  to  carry,  but  to  carry  safely ;  i.  e,  he  im- 
pliedly undertakes  that  the  work  of  carrying  shall  be  so  conducted  by  him 
and  his  servants  that  the  goods  shall  not  be  injured  by  him  or  them  in 
the  performance  of  the  work,  and  when  goods  have  been  damaged  during 
the  execution  of  the  work  of  carrying,  the  law  presumes  against  the  un- 
dertaker x>f  the  work,  and  attributes  the  damage  to  his  neglect  and  want 


(5)  Ltilie  T.  WiUon,  6  Moore,  429 ;  3  B.  &  Show.  104;  8  Mod.  822 ;  8  Lev.  258. 

B.  171,  8.  c.    FUUker  ▼.  Braddick,  5  B.  &  P.  (d)   Ante,   416^420.     Mone   y.    Sltte,  1 

186.     Fenton  t.  Dublin  Steam  Packet  Camr  Ventr.  190,  238.     CavanaghY.Sueh,  1  Pr.  337. 

pony,  8  Ad.  &  E.  843  :  1  P.  &  D.  103,  s.  c.  Williams  y.  Cranston,  2  Stark.  82. 

(c)    Ante,  402 — 404.     Gosling  y.  Higgins,  («)   Contrahentes  cum  magistio  habent  elec- 

1  Campb.  461;   Gas.   temp.   Hard  wick,    195.  tionem  agendi  yel  contra  magutnim  yel  contra 

Ellis  y.  Turner,  8  T.  R*  533.    Smiik  y.  SUp-  dominum  uayis  in  solidum.    fioocus  do  Nay.,  n. 

herd,  Abbott,  838.     Boson   y.    Sandford,   1  27. 
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of  skill,  unless  he  can  show  that  he  had  exercised  due  care  and  taken 
every  reasonable  precaution  to  guard  against  the  injury.  (/) 

The  very  occurrence  of  the  damage  to  the  goods  is  often  cogent  evi* 
dence  of  want  of  care.  Thus,  where  a  puncheon  of  rum  was  staved  by  the 
servants  of  the  defendant  whilst  it  was  being  lowered  into  the  hold  of  a 
vessel,  and  the  contents  were  scattered  and  lost,  the  very  occurrence 
of  the  disaster  was  considered  to  be  an  irresistible  proof  of  want  of  care 
and  skill  in  the  execution  of  the  work.  (^) 

Loss  of  goods  by  the  way. — The  undertaker  of  the  work  of  carrying 
is  also  bound  in  common  with  all  bailees  for  hire  to  exercise  the 
same  care  and  caution  for  the  safe  keeping  and  preservation  of  the  goods, 
whilst  they  remain  in  his  possession,  that  a  prudent  and  cautious  man 
ordinarily  takes  of  his  own  property.  Whenever  goods  have  been  bailed 
by  one  man  to  another  upon  the  faith  of  an  express  or  implied  undertak- 
ing by  the  latter  to  carry  them  to  a  distant  part,  it  is  no  answer  to  an  ac- 
tion brought  against  him  to  recover  damages  for  the  breach  of  his  engage- 
ment, to  say  that  the  goods  wore  lost  by  the  way ;  the  very  fact  of  the 
loss  sSoTdingprwui  facie  evidence  of  neglect  and  want  of  care. (A) 

Loss  by  robbery,  fire,  or  accident. — If  the  goods  have  been  stolen,  or 
consumed  by  fire,  or  destroyed  by  accident,  without  fault  or  neglect  or 
want  of  care  and  caution  on  the  part  of  the  undertaker  of  the  work,  the 
latter  stands  excused,  and  may  avail  himself  of  the  robbery  or  the  unavoid- 
able accident  as  an  answer  to  an  action  brought  against  him  for  the  non- 
delivery of  the  goods  to  the  consignee.  "  He  is  only,"  observes  Lord 
Coke,  ''  to  do  the  best  he  can  ;  and  if  he  be  robbed,  &c.,  it  is  a  good  ac- 
count, for  it  would  be  unreasonable  to  charge  him  with  a  trust  further  tlian 
the  nature  of  the  thing  puts  it  into  his  power  to  perform  it."  (»)  A  loss 
by  theft  or  secret  purloining  of  goods,  (ante,  774,)  is  prima  facie  evidence 
of  negligent  keeping,  and  the  carrier  must  rebut  this  presumption  by  show- 
ing that  he  had  taken  all  such  precautions  as  appeared  to  be  necessary  to 
guard  against  it. 

In  an  action  against  the  commander  of  a  ship  of  war  for  the  loss  of  a 
quantity  of  bullion,  ''  the  plaintiff  declared  that  in  consideration  that  he 
had  caused  to  be  delivered  to  the  defendant  certain  casks  of  dollars,  to  be 
carried  on  a  voyage  from  the  river  Plate  to  London  upon  freight  for  cer- 
tain hire  and  reward,  the  defendant  undertook  to  take  care  of  them,  and 


(/)  Moru  T.  Budkhurtl,  2  Vem.  441.  98. 

ig)  Ooff  T-  CUniard,  cited   1    WUi.  28S.  (A)  Parry  ▼.  IMerU,  3  Ad.  &  &  120, 121. 

Cofjga  y.  Bernard^  Baym.  912;  J  Smith's  cas.  (i)  Holt,  C  J,  Baym.  909.    Smith  93. 
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nssigned  for  breach  that  he  took  so  little  care  of  them  that  they  were  lost, 
and  it  appeared  at  the  trial  that  on  the  arrival  of  the  ship  in  the  Thames, 
two  of  the  casks  had  been  opened  and  plundered  by  the  crew  ;  it  was  con- 
sidered that  the  very  occurrence  of  the  loss  was  primd  facie  evidence  of 
negligent  keeping  on  the  part  of  the  defendant,  and  it  was  held  that  he  was 
responsible  for  the  loss.(^) 

Loss  by  the  act  of  Gody  the  perils  of  the  sea,  and  the  dangers  of  navi- 
gation.— Carriers  by  water  have  from  a  very  early  period  been  in  the  habit 
of  making  special  acceptances  of  goods  to  be  carried  for  hire,  and  guarding 
themselves  by  the  bill  of  lading  or  contract  of  affreightment  from  losses  and 
injuries  occasioned  by  the  act  of  Qod,  of  the  king's  enemies,  fire,  and  all 
the  perils,  dangers,  and  accidents  of  the  seas,  rivers,  and  navigation.  From 
losses  occasioned  by  the  act  of  Ood,  by  the  king^s  enemies,  and  the  dangers 
and  perils  of  the  sea,  and  of  navigation,  the  carrier  by  water  is  and 
always  has  been  exempt  by  the  common  law,  but  he  is  not  exempt,  nor 
does  the  exception  in  the  bill  of  lading  or  other  contract  of  affreight- 
ment exempt  him  from  accidents  occasioned  by  his  own  negligence 
and  misconduct  or  want  of  skill,  or  the  negligence,  misconduct,  or  want 
of  skill  of  the  persons  whom  he  has  intrusted  with  the  navigation  of 
the  ve8sel.(/)  The  expression  "  act  of  God*'  denotes  natural  accidents, 
such  as  lightning,  earthquake,  and  tempest,  and  not  accidents  arising 
from  the  negligence  of  man.  And  the  term  **  perils  of  the  sea,*^  denotes 
the  dangers  and  accidents  peculiar  to  that  element  which  no  human  care  or 
skill  can  guard  against  or  surmount,  such  as  accidents  resulting  from  the 
irresistible  violence  of  the  winds  and  waves  and  tides  and  currents ;  (m) 
the  destruction  of  a  perishable  cargo,  or  of  living  animals  from  the  rolling 
of  a  ship  in  a  storm ;  {n)  jettison  of  goods  from  irresistible  necessity  to 
lighten  the  ship  and  save  her  from  foundering  ;{o)  the  grounding  of  a  vessel 
on  the  hard  and  uneven  bottom  of  a  dry  harbour,  in  which  she  had  been 
obliged  to  take  refuge  \{p)  or  on  a  sunken  rock  or  sand  bank  not  generally 
known,  and  not  marked  on  the  ordinary  charts  or  maps ;  irresistible  at- 
tacks by  pirates  ;{q)  accidental  collisions  in  fogs  or  storms,  where  no  blame 
is  imputable  to  either  of  the  vessels  striking  together,  (r)  and  not  losses 
which,  though  caused  immediately  by  the  violence  of  the  winds  and  waves, 
or  the  rising  of  the  tide,  are  imputable  to  the  ignorance  or  supineness,  or 

{k)  Hodgum  ▼.  FuOarion,  4  Tunt.    787.  OiOay  t.  Llo^,  8  B.  &  C.  798. 

Eaiehwai  t.  Cookt,  6  Taant  577.  (o)  Bird  t.  Atteoek,  2  Bolst  280. 

(/)  Man>6eld,  C.  J.,  1  Dong.  278.     Siarda  (p)  FUUker  w.  Inglii,  2  B.  &  Aid.  815. 

y.  Hail,  1  M.  &  P.  561.  {q)  BuiUr  t.  FitUr,  8  Bsp.  87. 

(m)  Hodgion  v.  Malcolm,  5  B.  &  P.  836.  (r)  Picktring  t.  BariUy,   Stylet,  182.    2 

Magedom  v.  Whitmore,  1  Stark.  157.  Roll  Abr.  248.     Barton  v.  WoUt/ord,  Comb. 

(»)  Lawrence  t.  Aherdein,  5  B.  5c  Aid.  110.  56.   So  by  the  dril  law.  1%.  lib.  4, 9, 3. 
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the  negligence  or  want  of  skill  of  the  master  or  conimand^  and  mari- 
ner8,(«)  whatever  may  he  the  effect  given  to  the  term  **  perils  of  the  sea"  as 
between  the  nnderwriter  and  insurer  in  certain  policies  of  in8urance.(0 

The  general  rale  in  cases  of  insurance  is,  that  the  immediate  and  not  the 
remote  cause  of  loss  is  to  be  considered,  but  this  rule  does  not  apply  as 
between  the  owner  and  oarrier  of  goods.  Thus,  if  a  vessel  deviates  from 
its  proper  course,  and  sails  unnecessarily  through  dangerous  straits  and 
channels,  or  into  seas  infested  with  pirates,  and  is  vrrecked  or  plundered  in 
consequence  of  such  deviation,  the  loss,  though  proximately  caused  bj 
what  is  usually  termed  ''  a  peril  of  the  sea,"  is  deemed  to  have  been  occa- 
sioned by  the  misconduct  of  the  master  or  commander  who  had  improperly 
gone  out  of  his  way  to  meet  the  danger.  So  if  the  vessel  at  the  time  of 
the  commencement  of  the  voyage  is  unseaworthy ;  if  the  hull  is  worm-eaten 
or  gnawed  by  rats,  or  the  timbers  are  rotten,  and  the  vessel  is  shaken  to 
pieces  and  founders  in  a  gale  which  a  stout  and  seaworthy  ship  would  have 
withstood  in  safety,  the  loss,  though  proximately  caused  by  the  violence  of 
the  winds  and  waves,  has  not,  in  contemplation  of  law,  been  occasioned  by 
peril  of  the  seas,  but  by  the  negligence  and  misconduct  of  the  owner  of  the 
ship,  who  is  responsible  to  the  owner  of  the  cargo  for  the  loss  of  the  goods 
shipped  on  board. 

When  on  the  other  hand  from  the  rolling  and  labouring  of  a  ship  in  a 
storm  a  number  of  horses,  though  properly  stowed  and  secured  on  board  at 
the  commencement  of  the  tempest,  broke  loose  and  kicked  each  other  to 
death  in  the  hold  of  the  vessel,  the  loss,  though  proximately  caused  by 
their  own  hoofs,  was  deemed  to  have  been  occasioned  by  peril  of  the  sea. 

"  If  a  ship  perish  in  consequence  of  striking  against  a  rook  or  shallow, 
the  circumstances  under  which  that  event  has  taken  place  must  be  ascer- 
tained, in  order  to  decide  whether  it  happened  by  a  peril  of  the  sea,  or  by 
the  fault  of  the  owner,  carrier,  or  master.  If  the  situation  of  a  rock  or 
shallow  is  generally  known,  and  the  ship  is  not  forced  upon  it  by  adverse 
winds,  or  storms  and  tempests,  the  loss  is  to  be  imputed  to  the  fiault  of  the 
master.  And  it  matters  not  in  such  a  case,  whether  the  loss  arises  from 
his  own  rashness  in  not  taking  a  pilot,  or  from  his  own  ignorance  or  un- 
skilfulness.  On  the  other  hand,  if  the  ship  is  forced  upon  such  a  rock  or 
shallow  by  adverse  winds  or  tempests,  or  if  the  shallow  is  occasioned  by  a 
recent  and  sudden  collection  of  sand  in  a  place  where  ships  could  before 
sail  with  safety  ;  or  if  the  rock  or  shallow  is  not  generally  known ;  in  all 

(«)  Rold  y.  Partj  1  Esp.  445.    BwUer  y.  (i)  Smith  y.  ScoU,  4  Taimt.  126.    Hakn  t. 

Pottf,  4  Campb.  208.    Muddle  y.  StHde,  9  C.  &       Cor^>ea,  2  Bing.  211. 
P.  882.     Thompton  y.  Whitmore,  8  Taunt.  228. 
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these  cases  the  loss  is  to  be  attributed  to  the  act  of  Ood,  and  it  is  deemed 
a  peril  of  the  sea."  (u) 

In  the  case  of  the  carriage  of  goods  by  water,  it  is  often  a  question  of 
some  nicety  to  determine  whether  the  loss  has  been  occasioned  by  the  act 
of  Grod  or  the  act  of  man.  If  the  carrier  by  water  overloads  his  boat  or 
vessel,  and  by  so  doing  causes  it  to  founder  in  a  gale  of  wind,  and  the 
goods  on  board  are  lost,  the  loss  is  occasioned  by  the  negligence  of  man, 
and  not  by  the  act  of  Qod ;  but  it  is  otherwise  if  the  boat  has  not  been 
surcharged,  but  sinks  solely  through  the  violence  of  the  winds  and 
waves,  (x)  If  a  hoyman  or  barge  owner  shoots  a  bridge  in  tempestuous 
weather  or  at  a  dangerous  period  of  the  tide,  and  the  barge  is  sunk  and 
the  goods  lost,  the  loss  is  occasioned  by  the  negligence  and  misconduct  of 
the  hoyman  who  has  imprudently  sought  out  the  danger ;  but  if  the  latter 
has  shot  the  bridge  at  a  proper  time  and  in  proper  weather,  but  the  hoy 
has  been  taken  aback  by  a  sudden  gust  of  wind,  and  has  been  driven 
against  the  abutments  of  the  bridge  and  sunk,  and  the  goods  on  board 
lost,  the  loss  is  deemed  to  have  been  occasioned  by  the  act  of  Ood,  and  the 
carrier,  consequently,  is  exempt  from  responsibility  in  respect  thereof  (y) 

In  order  to  determine  whether  the  loss  has  or  has  not  been  occasioned 
by  the  negligence  or  want  of  care  and  skill  of  the  servants  of  the  ship- 
owner intrusted  with  the  navigation  of  the  vessel,  '^the  established  rules  of 
nautical  practice  as  explained  by  professional  men,  the  usages  and  regula- 
tions of  particular  ports  and  rivers,  the  state  of  the  wind,  the  tide,  and  the 
light,  the  degree  of  vigilance  of  the  master  and  crew,  and  all  other  circum- 
stances bearing  upon  the  conduct  and  management  of  the  vessel  must  be 
considered.  (^)  The  rule  of  the  sea  in  navigating  vessels  whilst  passing 
each  other  is,  that  the  ship  which  has  the  wind  at  large  may  go  either  to 
leeward  or  windward,  but  that  as  a  general  rule  she  ought  to  expect  that 
the  ship  which  is  close  hauled  will  keep  to  windward,  and  therefore  she 
ought  to  go  to  leeward,  unless  it  is  quite  clear  that  she  can  go  to  windward 
wilii  safety." (a)  "  But  although  there  may  be  a  rule  of  the  sea,  yet  a  man 
who  has  the  management  of  one  ship  is  not  to  be  allowed  to  follow  that 
rule  to  the  injury  of  the  vessel  of  another,  when  he  could  avoid  the  injury 
by  pursuing  a  different  course."(d) 

Zj088  by  Fire. — ^The  master  and  owners  generally  take  care,  as  we 
have  before  seen,  to  protect  themselves  by  the  bill  of  lading  or  contract  of 

(«)  Abbott  on  shipping  by  Sbee,  SI  I.  Story's  DarlnoU^  Palm.  528. 

Bailments,  333,  s.  516.  («)  Abbot  ot  sup.  207. 

(x)  22  Assis.  41.  WiUiamt  t.  lAoyd,  Jones's  (a)   VtnnaU  ▼.  Cfamer,  1  Cr.  &  H.  22. 

Bail.  180.    MuddU  t.  Stride,  9  0.  &  P.  380.  (6)  Best,  0.  J.,  8  G.  &  P.  580. 

(if)  Amies  y.SUveta^  1  Str.128.    8ym/(mi  ▼. 
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afirciglitment  from  losses  by  fire.  If  they  neglect  so  to  do,  they  are  liable 
by  the  common  law  for  losses  and  injury  occasioned  by  fire,  proceeding 
from  the  act  of  man,  and  not  from  lightning  or  the  act  of  God.  The 
legislature  has,  however,  thought  fit  by  statute  to  exempt  the  owner  from 
this  serious  liability  and  responsibility  where  he  is  not  himself  personally 
in  fault.  The  common  law  liability  of  the  master  remains  unaffected  by 
the  statute  law. 

Delivery  of  the  goods, — There  is  an  implied  engagement  on  the  part 
of  every  undertaker  of  the  work  of  carrying,  to  proceed  by  the  usual  and 
ordinary  course  to  the  port  of  destination  or  place  of  delivery,  without  de- 
lay, and  without  unnecessary  deviation,  (c)  If  it  is  customary  for  the 
carrier  by  water  to  carry  merely  from  port  to  port,  or  from  wharf  to  wharf, 
and  for  the  owner  or  consignee  to  fetch  the  goods  from  the  vessel  itself,  or 
from  the  wharf,  as  soon  as  the  arrival  of  the  ship  has  been  reported,  tlie 
carrier  must  give  such  owner  or  consignee  notice  of  the  arrival  of  the 
goods  on  board,  or  at  the  customary  place  of  destination,  in  order  to  dis^ 
charge  himself  from  further  liability  aa  a  carrier.  He  cannot  at  once  dis- 
charge himself  from  all  responsibility  by  immediately  landing  the  goods 
without  any  notice  to  the  consignee,  but  is  bound  to  keep  the  goods  on 
board  or  on  the  wharf,  at  his  own  risk,  for  a  reasonable  time,  to  enable 
the  consignee  or  his  assigns  to  come  and  fetch  them.  (iQ 

When  the  vessel  is  not  able  to  discharge  at  a  wharf,  bui  the  goods  are 
placed  in  lighters  to  be  conveyed  from  the  ship  to  the  shore,  and  are  lost 
on  their  passage  through  the  neglect  or  want  of  skill  of  the  lighterman,  the 
loss  will  fall  on  the  owner  of  the  goods,  if  the  lighterman  is  paid  and 
employed  by  the  latter  ;(^)  but  if  he  is  employed  and  paid  by  the 
ship  owner,  or  carrier,  he  is  then  the  servant  of  the  latter,  expediting  the 
goods  in  the  further  prosecution  of  the  voyage  to  their  place  of  destination, 
and  the  carrier  consequently  must  make  good  the  loss  Generally  speak- 
ing the  task  of  discharging  the  cargo  is  accomplished  through  the  medium 
of  public  lightermen  whose  lighters  are  entered  at  Waterman's  hall,  and 
who  are  public  officers  employed  and  paid  by  the  merchants  and  owners  of 
the  goods.  These  lightermen  are  responsible  in  their  character  of  common 
carriers,  to  the  merchant  who  employs  them,  and  the  ship  owner  is  dis> 
charged  as  soon  as  the  goods  have  been  safely  loaded  on  board  such  light- 

(c)  Damr.  (?arr€«,4M  &P.  550.  6  Bing.  ▼.  G^e/ifftf,  8  Sc  R.  B.  44 ;  Sib.  604;  11  a  ft 
716  WooUeyy.  lUddeiien,  6  8c.  w.  R.  206.  Fin.  45,  b.  c.  Wardeilv.MourillyM,2E8p.€&$, 
Cliptham  ▼.  Vertw,  18  Law,  J.,  H.  B.  (Q. B.)  4.  (e)  Sparrow y.  Caruiker$,28ti,  1236.  Il%rry 
6  Ad.  &  A.  H.  s.  265,  s.  c.  t.  Royal  Exchange.  Astwraiux  Co.  2  B.  &  P. 

(d)  Quiggin  t.  Dif/f,  1 H.  &  W.  174.  Bourne  480.    Strong  ▼.  Natally,  4  B.  &  P.  16  - 19. 
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ers.  Bat  he  is  not,  by  the  ^nstom  of  the  river  Thames,  exonerated  from 
liability  until  the  loading  is  complete,  and  he  is  not  discharged  from  his 
obligation  to  gaard  the  portion  of  the  cargo  that  has  been  placed  in  the 
lighter,  by  telling  the  lighterman  that  he  has  not  sufficient  hands  on  board 
to  take  care  of  it.  He  is  on  the  other  hand  bound  to  take  care  of  the 
lighter  and  its  contents  until  it  is  fully  laden,  and  is  ready  to  leave 
the  side  of  the  ship.  (/) 

LIMITATION   of  the  RESPONSIBILITY   of  OWNERS  and  PART  OWNERS   of 

SHIPS   hy   STATUTE. 

The  responsibility  of  the  shipowner  is,  by  the  common  law,  co-exten- 
sive with  the  loss,  but  the  legislature  has  thought  fit  to  narrow  it  by 
statute,  and  limit  it  to  the  value  of  the  ship  and  freight  {g)  in  all  cases 
where  the  navigation  of  a  ship  is  intrusted  to  a  third  party,  and  the  ship- 
owner is  not  personally  in  fault,  and  has  not  in  any  way  been  a  party,  or 
privy  to  the  loss;  but  this  limitation  does  not  extend  to  *'the  owner  of 
any  lighter,  barge,  boat  or  vessel  used  solely  in  rivers,  or  inland  naviga- 
tion, or  any  ship  or  vessel  not  duly  registered  according  to  law."  (A) 

The  words  of  the  first  section  of  the  act  of  53  Qeo.  3,  c.  159,  limiting 
the  responsibility  of  the  shipowners  are,  "  that  no  person  or  persons  who 
is,  are,  or  shall  be  owner  or  owners,  or  part  owner  or  owners  of  any  ship 
or  vessel  shall  be  subject  or  liable  to  answer  for,  or  make  good,  any  loss  or 
damage  arising  or  taking  place  by  reason  of  any  act,  neglect,  matter  or 
thing  done,  omitted  or  occasioned  without  the  fault  or  privity  of  such 
owner  or  owners,  which  may  happen  to  any  goods,  wares,  or  merchandize, 
or  other  things  laden  or  put  on  board  the  same  ship  or  vessel,  or  which 
may  happen  to  any  other  ship  or  vessel,  or  to  any  goods,  wares,  merchan- 
dize or  other  things  being  in  or  on  board  of  any  other  ship  or  vessel  fur- 
ther than  the  value  of  his  or  their  ship  or  vessel,  and  the  freight  due  or  to 
grow  due  for  and  during  the  voyage  which  may  be  in  prosecution  or 
contracted  for  at  the  time  of  the  happening  of  such  loss  or  damage."  The 
act,  it  will  be  seen,  embraces  two  descriptions  of  losses,  the  one  a  loss 
or  damage  to  the  cargo  laden  on  board  the  ship  occasioned  by  the  negli- 
gence of  the  master  or  mariners,  and  rendering  the  ship-owner  liable 
ex  contractu  at  common  law,  to  the  extent  of  the  value  of  such  cargo ; 

if)  Cailty  ▼.  WifUringkam,  1  Peake,  202.  continent* 

RobituoK  ▼.  Turpin,  ib.  208.  n.  (a).  Rwcker  ▼.  (h)  7  Gee.  2.  c  15 ;  26  Geo.  S.  c.  86,  t.  1. ; 

Ixmd,  Att.  Co.,  2  B.  &  P.  432.  n.  (a)  58  Geo.  8.  c.  159,  s.   1.    SutUm  y.  Miteheli,  1 

(y)  A  BuniUr  proTiiion  had  been  prerionsly  T.  H,  18.  53  Geo.  3.  e,  159,  s.  5. 
adopted  b  j  most  of  the  commercial  states  on  the 

FFP 
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and  the  other  a  loss  or  damage  to  the  ship  or,  cargo  of  some  third  party, 
occasioned  by  the  negligence,  or  misconduct  of  the  master^  in  respect  of 
which  the  owner  is  liable  ex  delicto,  but  not  upon  any  contract  To  an 
action  ex  delicto  in  respect  of  an  injury  to  the  property  of  a  third  party, 
both  the  ship-owner  and  the  master  are  liable— Hhe  owner,  as  the  employer, 
responsible  for  the  wrongful  act  done  by  the  servant  in  the  course  of  his 
employment,  and  the  other  as  the  party  actually  committing  the  injory, 
and  it  is  to  this  liability  ex  delicto  to  which  the  statute  refers  when  it 
provides  that  nothing  therein  contained  shall  lessen  or  take  away  any 
responsibility  to  which  any  master  or  mariner  might  then  by  law  be 
liable,  notwithstanding  such  master  or  mariner  might  be  an  owner  or 
part  owner  of  his  ship  or  vessel. 

The  construction  put  upon  the  statute  as  regards  the  liability  of  part 
owners  of  vessels  is,  ''  that  if  the  master  be  a  part  owner,  his  responsi- 
bility, if  you  sue  him  {ex  delicto)  in  his  character  of  master  and  not  as 
one  of  several  part  ovmers,  will  not  be  limited  by  the  first  section  of  the 
act,  but  that  if  you  sue  him  as  one  of  the  part  owners  with  the  other  part 
owners,  the  circumstance  of  the  loss  being  occasioned  by  his  fault  and, 
with  his  privity,  will  not  take  away  from  the  other  part  owners  the  pro- 
tection which  the  first  section  of  the  statute  intended  to  give  them."(0 

It  has  been  held  that  the  value  of  the  ship  is  to  be  calculated  at  the 
time  of  the  loss,  and  not  at  the  time  of  the  commencement  of  the  voyage, 
and  that  in  calculating  the  value  of  the  freight  due  or  to  grow  due,  money 
paid  in  advance  is  to  be  included ;  (^)  also,  that  whatever  is  on  board  a 
ship  for  the  accomplishment  of  the  object  of  the  voyage  and  adventure  on 
which  she  is  engaged,  belonging  to  the  owner  or  part  owners  of  the  vessel 
constitutes  a  part  of  the  ship  and  her  appurtenances  within  the  meaning  of 
the  act.  (/) 

The  legislature  has,  moreover,  released  the  shipowner  from  all  liabih'ty 
in  cases  of  loss  by  fire,  and  has  provided  that  neither  the  master  of 
the  vessel  nor  the  shipowner  shall  be  responsible  for  any  loss  of,  or 
damage  to,  gold,  silver,  diamonds,  watches^  jewels,  or  precious  stones, 
which  may  be  shipped  on  board  such  vessel,  unless  the  owner  or  shipper 
shall,  at  the  time  of  shipping  the  same,  insert  in  the  bill  of  lading,  or 
otherwise  declare  in  writing  to  the  master  or  owner,  the  true  natiu*, 
quality,  and  value  of  such  gold,  silver,  diamonds,  watches,  jewels,  or  pre- 
cious stones,  (m) 


(i)  iiaylcy.  ^.,  2  B.  «sc  Aid.  13.  (/)  Oalt  v.  /xiiim,  5  B.  ft  C.  156. 

\k)   WihKm,  v.  IHchop,  2  B.  &  Aid.  2.  (m)  26  Geo.  8.  c.  S6.  s.  8. 
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The  6th  Geo.  4,  c.  125>  s.  55,  farther  exempts  the  ship-owner  and  master 
of  a  ship  from  liability  in  respect  of  losses  or  damages  occasioned  by  the 
neglect  or  incapacity  of  a  licensed  pilot  in  charge  of  the  vessel,  and 
(s.  58)  from  loss  or  damage  arising  from  the  want  of  a  pilot,  provided  all 
practicable  means  have  been  resorted  to,  to  obtain  a  pilot. — ''  The  ship 
owners  are  not  responsible  when  they  take  a  pilot  by  compulsion,  and  are 
released  by  the  act  of  parliament ;  bat  in  all  other  cases  they  are  respon- 
sible for  the  acts  of  the  pilot.*'  *'  It  is  the  duty  of  the  master  to  look  after 
the  pilot  in  the  case  of  his  palpable  incompetency,  intoxication,  or  of  the 
loss  of  his  faculties."  (n) 

LIABILITY  OF  CARRIEB8   BY  LAND,   NOT   BEING   COMMON   CARRIERS. 

Carriers  of  passengers. — ^All  persons  who  undertake  the  work  of  carry- 
ing passengers  by  land,  impliedly  warrant  their  vehicles,  horses,  harness, 
and  equipments  to  be  road-worthy,  in  good  travelling  order,  and  reason- 
ably secure  and  sufficient  in  strength  for  the  accomplishment  of  the  jour- 
ney, (o)  As  the  work  of  driving  is  a  work  of  skill,  the  carrier  or  coach 
proprietor  impliedly  undertakes,  if  he  drives  himself,  that  he  is  possessed 
of  and  will  exercise  competent  skill  and  knowledge  of  driving.  If,  on  the 
other  hand,  he  accomplishes  the  work  through  the  medium  of  inferior 
agents  and  servants,  he  impliedly  undertakes  to  provide  fit  and  proper  per- 
sons to  execute  the  office.  "  The  coachman  must  have  competent  skill, 
and  must  use  that  skill  with  diligence ;  he  must  be  well  acquainted  with 
the  road  he  undertakes  to  drive ;  he  must  be  provided  with  steady  horses, 
a  coach  and  harness  of  sufficient  strength,  and  properly  made,  and  also 
with  lights  at  night.  If  there  be  the  least  failure  in  any  one  of  these 
things,  the  duty  of  the  coach  proprietor  is  not  fulfilled,  and  they  are 
answerable  for  any  injury  or  damage  that  happens."  (p)  If  the  driver  over- 
loads the  carriage,  or  drives  with  immoderate  speed,  or  with  defective  reins, 
or  with  reins  so  loose  that  he  cannot  readily  command  his  horses ;  if  he 
passes  unnecessarily  along  unsafe  parts  of  the  road,  or  through  narrow 
gateways  or  dangerous  passages,  or  takes  the  wrong  side  of  the  road,  and 
a  collision  occurs,  the  proprietor  of  the  carriage  will  be  answerable  for 
injuries  sustained  by  the  passengers,  {q)  And  if  from  the  negligence  or 
recklessness  of  the  driver,  or  defects  in  the  carriage,  harness,  or  equip* 

(n)  Dr.  Liuhioffton.    The  Bden,  10  Jnr.  298.  (p)  Best,  C.  J.,  3  Bing.  321. 

The  Diana,  1  W.  Eob.  181.   The  Duke  of  Man-  {q)  Jaeison  ▼.  Follett,  2  Stark.  38.    Atton  t. 

Chester,  10  Jur.  865.  Heaven,  2  Esp.  535.   Dudley  /.  Smith,  1  Campb. 

(o)  Brtmner  v.  WiHiatM,  1    C.  &  P.  414.  167.     WorcUiCorth   v.    WiUan,    1  Stark.    272. 

Jonti  V.  Boyce,  1  Stark.  494.     Sharp  v.  Oretf,  Mayhew  v.  Boyee,  ib.  425.     Waland  v.  Elkins, 

2  M.  &  Sc.  620.     Israd  Y.Clark,  4  Bsp.  259.'  ib.  274. 
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ments,  the  passenger  is  placed  in  so  periloas  a  situation,  as  to  render  it 
advisable  for  him  to  leap  to  the  ground  to  avoid  a  greater  peril  reasonably 
to  be  apprehended,  and  sustains  an  injury  in  so  doing,  the  coach  pro- 
prietor is  answerable  therefor,  (s)  In  determining  the  question  of  negli- 
gence in  cases  of  collision,  the  law  or  custom  of  the  road  as  to  passing 
vehicles  is  to  be  taken  into  consideration  ;  but  it  does  not  follow  that  a 
person  who  neglects  that  custom,  and  is  on  the  wrong  side  of  the  rosd 
when  a  collision  takes  place,  is  necessarily  guilty  of  negligence.  "  Cir- 
cumstances may  frequently  arise,  where  a  deviation  from  what  is  called 
the  law  of  the  road  would  not  only  be  justifiable,  but  absolutely  neces- 
sary." {t) 

Carriers  of  goods, — If  a  man  receives  goods  for  the  purpose  of  safely 
and  securely  carrying  them,  a  duty  is  cast  upon  him,  though  he  be  not  a 
common  carrier,  to  provide  a  proper  vehicle,  and  see  that  the  goods  are 
properly  packed,  (w)  He  is  bound,  moreover,  to  provide  tarpaulins  and 
^'  cartclothes,  and  all  such  coverings  as  are  necessary  to  protect  the  goods 
from  injury  by  rain;"  and  if  he  fails  in  this  duty,  or  if  the  goods  are 
damaged  or  spoiled  by  reason  of  the  negligence  or  want  of  care  of  himself 
or  his  servants,  he  is  responsible  to  the  owner  for  the  injury  that  has  been 
sustained,  {x) 

Loss  of  goods  by  the  way, — We  have  already  seen,  in  the  case  of  the 
carriage  of  merchandize  on  the  high  seas,  that  the  loss  of  goods  in  a  port 
or  harbour,  or  on  the  voyage,  affords  a  primA  facie  presumption  of  negli- 
gence and  want  of  care,  and  that  the  undertaker  of  the  work  of  carrying, 
in  order  to  escape  from  responsibility  in  respect  of  such  loss,  must  prove 
that  he  had  taken  proper  care  of  the  things  entrusted  to  him,  and  must 
show  that  the  loss  was  occasioned  by  a  forcible  robbery  that  he  could  not 
withstand  or  resist,  or  by  fire,  or  by  some  inevitable  accident ;  (ante,  794, 
795).  So  in  the  case  of  the  carriage  of  valuables  or  chattels  by  land,  the  per- 
son who  receives  the  things  to  be  carried  by  him  for  hire  to  a  certain  destina- 
tion, cannot  set  up  a  mere  loss  of  goods  by  the  way,  as  an  answer  to  an 
action  for  the  nondelivery  of  them  according  to  his  contract.  Thus  where 
the  declaration  in  an  action  of  assumpsit  alleged  that  the  plaintiff  delivered 
to  the  defendant  JGd,  to  be  carried  to  the  Black-boy,  in  Southwark ;  that  the 
defendant,  in  consideration  of  the  premises,  and  for  that  the  plaintiff  did 
undertake  "  reasonably  to  content  him  for  the  carriage,'*  promised  safely 


(«)  JwM  ▼.  Bojree,  1  Stark.  498.  (x)  lb.  951, 204,  t.  c    BxbinMon,  t  JhnKmon, 

U)   Wayde  t.  Lady  Carr,  2  D.  &  R.  256.  2  B.  &  P.  416.     Walier  v  Jackson,  10  H.  &  W. 

(«)  CreMwell,  J..  WM  t.  Pa^e,  6  Sc.  N.  B.  163,  169.    Symortj  v.  DarknoU,  Palm.  523. 
957 ;  6  M.  &  Gr.  204. 
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to  convey  it  thither,  and  deliver  it  at  the  said  sign  to  the  plaintiff,  but 
that  he  had  not  done  so ;  it  was  held  that  the  defendant,  who  had  cu^cepted 
the  money  to  be  carried^  was  liable  upon  such  a  promise,  although  he  was 
not  a  common  carrier^  and  although  no  sum  certain  had  been  agreed  to  be 
paid  him  as  the  price  of  the  carriage,  (y)  So  where  a  traveller  hired  a  cab 
for  the  conveyance  of  himself  and  his  luggage  to  the  Great  Western  rail- 
way station  at  Paddington,  and  the  luggage  was  placed  on  the  outside  of 
the  caby  but  on  the  arrival  of  the  vehicle  at  the  railway  station,  a  portion 
of  it  was  found  to  be  missing,  it  was  held  that  the  law  ^ould  imply  from 
the  acceptance  of  the  luggage  by  the  cabman  to  be  carried,  together  with 
the  passenger,  for  hire,  a  promise  from  him  '^  safely  and  securely  *'  to  carry 
it,  and  that  he  was  responsible  for  the  portion  lost  by  the  way.  (z) 

The  promise  to  carry  safely,  which  the  law  implies  from  all  persons 
who  undertake  the  carriage  of  goods  for  hire,  is  not  uuderstood  to  mean 
that  the  goods  shall  be  carried  and  delivered  safe  at  all  events,  but  that 
they  shall  be  kept  safe  from  all  such  hazards  and  contingencies  as  might 
have  been  foreseen  and  guarded  against  by  the  exercise  of  vigilance  and 
skill.  The  contract  is  ''  a  contract  to  carry  safely  and  securely  as  far  as 
regards  the  neglect  of  the  carrier  himself  and  his  servants,  but  not  to 
insure  the  safety  of  the  goods,"  and  the  carrier  therefore  would  not  be 
liable  for  losses  by  thieves,  or  any  taking  by  force ;  or  if  the  owner  ac- 
companies the  goods  to  take  care  of  them,  and  was  himself  guilty  of  negli- 
gence ;  for  it  is  a  rule  of  law  that  a  party  cannot  recover  if  his  own  negli- 
gence was  as  much  the  cause  of  the  loss  as  that  of  the  defendant.*'  (a) 

The  carrier's  liability  continues  until  the  goods  have  been  duly  deli- 
vered to  the  consignee ;  (post,  s.  8,  delivery  of  goods  by  common  car- 
riers.) 


SECTION  III. 

liabilities  of  common  carriers;  (ante  ^51 — 258.(a)  ) 

Definition  of  a  common  carrier. — Every  person  who  plies  with  a  car- 
riage by  land,  or  a  boat,  or  vessel  by  water,  between  different  places,  and 

(y)  Rogen  ▼.  Head,  Cro.  Jac.  262.    Matthewt  M.  &  Rob.  80,  8.c. 
▼.  ffoppuiff,  1  Keb.  852.  (a)  As  to  the  parties  to  be  made  plaintifik  iu 

{z)  Rom   v.  Hill,  15  Law  J.,  N.  s.    (C.  P.)  actioni  against  common  carrien,  see  ante,  251, 

182.  252, 253. 

(a)  BHnd  ▼.  Dale,  8  C.  &  P.  209,  211 ;  2 
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professes  openly  to  carry  passengers  and  goods  for  hire,  is  a  common  car- 
rier. Such  are  railway  companies,  who  profess  to  carry  passengers  and 
parcels,  {b)  stage  coach  and  stage  waggon  proprietors,  lightermen,  hoymen, 
barge  owners,  canal-boatmen,  and  the  owners  and  masters  of  ships  and 
steam-boats  employed  as  general  ships  for  the  transportation  of  all  persons 
offering  themselves  or  their  goods  to  be  conveyed  for  hire  to  the  port  of 
destination,  (c)  **  When  it  is  said  that  the  owners  and  masters  of  ships  are 
deemed  common  carriers,  it  is  to  be  understood  of  such  ships  as  are  em- 
ployed as  general  ships,  or  for  the  transportation  of  merchandize  for  per- 
sons in  general ;  such  as  vessels  employed  in  the  coasting  trade,  or  in 
foreign  trade,  for  all  persons  offering  goods  for  the  port  of  destination- 
But  if  the  owner  of  a  ship  employs  it  on  his  own  account  generally,  or  if 
he  lets  the  tonnage,  with  a  small  exception,  to  a  single  person,  and  then 
for  the  accommodation  of  a  particular  individual,  he  takes  goods  on  board 
for  fireight,  (not  receiving  them  from  persons  in  general,)  he  will  not  be 
deemed  a  common  carrier,  but  a  mere  private  carrier,  for  he  does  not  bold 
himself  out  as  engaged  in  a  public  business  or  employment"  (^  The 
owner  of  a  cart  or  carriage  who  does  not  ply  regularly  for  hire  to  a  pard* 
cular  destination,  but  merely  lets  out  a  private  carriage,  with  horses  and 
driver,  by  the  hour,  day,  or  job,  to  proceed  to  any  destination  ordered  by 
the  hirer,  is  not  a  common  carrier,  (e)  A  London  cab-driver  or  hackney- 
coachman,  for  example,  is  not  a  common  carrier.  (/) 

Liabilities  of  common  carriers. — ^Every  person  who  starts  a  public  con- 
veyance, and  professes  to  carry  passengers  or  goods,  or  both  the  one  and  the 
other,  from  one  place  to  another,  for  a  reasonable  or  customary  reward,  or 
a  fixed  price,  is  bound  to  exercise  his  duty  and  employment  in  favour  of 
all  persons  who  are  ready  and  willing  to  pay  him  his  customary  hire,  pro- 
vided he  has  room  in  his  coach,  cart,  or  carriage,  for  their  conveyance,  (y) 
and  intends  to  set  out  on  his  accustomed  journey.  (A) 

If  four  persons,  wishing  to  travel  together,  tsJce  **  the  whole  inside  of  a 
coach,"  the  coach  proprietor  and  his  servants  have  no  right  to  separate 


(5)  Palmer  t.  Orand  Ju%etion  Co.,  i  M.  & 
W.  749 ;  and  lee  8  M.  &  W.  421 ;  5  Ad.  &  B. 
H.  8.  747. 

{e)  OidHmme  ▼.  Hunt,  1  Salk.  249.  Etch 
▼.  Kneeland,  Cro.  Ju.  330 ;  Boc.  Abr.  (Ca&- 
RiiKs)  A.  Mors  y.  Slut,  1  Mod.  85  ;  1  VenU. 
190,  288;  T.  Baym.  220,  s.  c  Boucher  t. 
Lawion^  caaes  temp.  Hardwicke,  198. 

{d)  StoryU  Bailments,  825,  %  501. 

(e)  Brind  t.  Dak,  8  C.  &  P.  207 ;  Mood  ft 
Rob.  8.  c. 


(/)  Rou  T.  BUI,  16  Law  J.,  h.8.  (CF) 
182. 

{g)  Bert,  C.  J.,  2  M.  &  P.  388;  Bac  Abr. 
(CiRBixiu)  B.  Jaektou  t.  Rogerty  2  Show. 
828 ;  Holt.  C.  J.,  Skin.  279.  Pidford  ». 
Orand  Junction  Railway  Company,  8  M.  &  ^V. 
872. 

(A)  Coggt  v.  Bernard,  1  Bajm.  652.  £<i- 
fcards  v.  Sherratt,  1  Eaat,  610;  Holrori  J., 
4  B.  &  Aid.  32 ;  1  Baym.  652;  4  Bur. '2301. 
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them,  and  do  not  fulfil  their  oon tract  by  ftumishing  a  double-bodied  coach, 
and  tendering  three  inside  places  in  one  division  and  one  in  the  other,  (t) 

"  If  a  person  takes  a  place  in  a  stage-coach>  and  pays  at  the  time  only 
a  deposit,  as  half  the  fare  for  example,  and  is  not  at  the  inn  ready  to  take 
bis  place  when  the  coach  is  setting  off,  the  coach  proprietor  is  at  liberty  to 
fill  up  bis  place  with  another  passenger ;  but  if  at  the  time  of  taking  his 
place  he  pays  the  whole  of  the  fare,  in  such  case  the  coach  proprietor  can- 
not dispose  of  his  place,  but  the  passenger  may  take  it  at  any  stage  of  the 
journey  he  thinks  fit."  {k) 

Every  common  carrier  of  passengers  for  hire  is  bound  to  exercise  the 
greatest  possible  care  and  forethought  for  securing  the  safety  of  his  pas- 
sengers. (Z)  He  is  answerable  for  the  smallest  negligence  on  his  own 
part,  or  on  the  part  of  his  servants  and  agents,  but  not  for  unforeseen 
accidents  and  misfortunes,  which  the  greatest  care  and  vigilance  could  not 
have  provided  against  or  prevented^  such  as  accidents  resulting  from  the 
horses  suddenly  taking  fright,(i^)  or  from  the  breaking  of  an  axle-tree 
which  was  sound  and  perfect,  and  broken  purely  through  inevitable  acci- 
dent (n)  He  "  does  not  warrant  the  absolute  safety  of  his  passengers. 
His  undertaking  as  to  them  goes  no  further  than  this,  that  as  far  as 
human  care  and  foresight  can  go,  he  will  provide  for  their  safety."  (o) 
*'  When  everything  has  been  done  that  human  prudence  can  suggest,  an 
accident  may  happen.  The  lights  may  in  a  dark  night  be  obscured  by 
fog ;  the  horses  frightened,  or  the  coachman  may  be  deceived  by  a  sudden 
alteration  in  the  position  of  objects  near  the  road  by  which  he  had  been 
used  to  be  directed  in  former  joumies;  and  if,  having  exerted  proper  skill 
and  care,  he  from  accident  gets  off  the  road,  the  proprietors  are  not 
answerable  for  what  happens  from  his  doing  so."  {p)  But  the  breaking 
do?m  or  overturning  of  a  coach  is  primd  facie  proof  of  negligence  on  the 
part  of  the  driver,  and  he  must  rebut  this  presumption,  if  it  be  unfounded, 
by  showing  that  "  the  damage  arose  from  what  the  law  considers  a  mere 
accident"  (q) 

Carriage  of  passengers  by  railway. — ^When  the  carriage  is  by  railway. 


(»)  Long  ▼.  H&nu,  1  C.  &  P.  611. 

(h)  Ker  t.  Mountain,  I  Eap.  26,  per  Lord 
Kenyon. 

(/)  As  to  the  ordinary  liabilities  of  carriers  of 
passengers  not  being  common  carriers,  see  ante, 
801, 802. 

(m)  Aiton  t.  Heaven^  2  Esp.  535,  per  Eyre, 
C.  J.  White  ▼.  Bouiton,  Peake,  113.  CrqfU  t. 
Waterhouse,  11  Mooro,  137. 

(»)  ChritUe  v.  Grtggi,  2  Campb.  70.     If  the 


azle*tree  breaks  throngh  a  flaw  in  tbe  iron,  the 
carrier  is  responsible.  Sharp  v.  Grey,  2  M.'& 
Sc.  620 ;  9  Bing.  460,  s.  c. 

(o)  SirJamesMansfield,  2C&mpb.  81.  Harris 
T.  Cottar,  1  C.  &  P.  637,  per  Best,  C.  J. 

(p)  Best,  C.  J.,  Crqftt  t.  Waierkoute,^  Bing 
321. 

{q")  Sir  James  Mansfield,  2  Campb.  79.  Park , 
J.,  2  M.  &  Sc.  623. 
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the  railway  company  impliedly  warrants  the  railway  itself  to  be  in  good 
travelling  order,  and  fit  for  use,  and  impliedly  promises  all  persons  who 
agree  to  become  passengers,  to  provide  roadworthy  engines  and  carriages, 
skilful  drivers  and  engineers,  and  all  things  necessary  for  the  safe  convey- 
ance of  such  passengers.  If  the  driver  of  a  railway  engine  drives  at  a  dan- 
gerous speed,  or  from  negligence  or  nnskilfdlness  causes  the  train  to  be 
thrown  off  the  rails,  or  to  come  into  collision  with  another  train,  the  rail' 
way  company  is  responsible  for  all  damages  and  injuries  that  may  have 
been  sustained  by  the  passengers,  (r) 

Common  carriers  of  goods  were,  as  we  have  already  seen,  (ante,  729,) 
made  responsible  by  the  public  edict  of  the  Roman  praBtor,  together  with 
common  innkeepers  and  stable-keepers,  for  the  safe  delivery  of  the  goods 
entrusted  to  them,  unless  such  delivery  was  prevented  by  some  inevitable 
accident,  which  no  human  care  or  skill  could  have  provided  against.  The 
reasons  for  this  extended  responsibility  are  perhaps  more  cogent  in  the 
case  of  the  common  carrier  of  goods  than  the  common  innkeeper,  and  the 
common  law  has  consequently,  from  an  early  period,  adopted  the  spirit  of 
the  ordinances  and  decisions  of  the  civil  law  respecting  common  carriers, 
as  well  as  those  respecting  common  innkeepers.  *'  The  law,"  observes 
Holt,  G.  J.,  '*  charges  the  common  carrier,  entrusted  to  carry  goods, 
against  all  events  but  acts  of  God  and  enemies  of  the  king.  For  though 
the  force  be  never  so  great  as  if  an  irresistible  multitude  of  people  should 
rob  him,  nevertheless  he  is  chargeable.  And  this  is  a  politio  establish- 
ment contrived  by  the  policy  of  the  law  for  the  safety  of  all  persons,  the 
necessity  of  whose  affairs  obliges  them  to  trust  these  sort  of  persons  that 
they  may  be  safe  in  their  dealings.  For  else  these  carriers  might  have  an 
opportunity  of  undoing  all  persons  that  had  any  dealings  with  them,  by 
combining  with  thieves,  &c. ;  and  yet  doing  it  in  such  a  clandestine  man- 
ner as  would  not  be  possible  to  be  discovered.  And  this  is  the  reason  the 
law  is  founded  upon  in  that  point."  («)  The  common  carrier  of  goods  for 
hire  has  been  said  consequently  to  be  an  insurer  of  the  safe  delivery  of 
the  goods  entrusted  to  him  for  conveyance.  "  To  give  proper  security  to 
property,  the  law  has  added  to  that  responsibility  of  a  carrier  which  imme- 
diately arises  out  of  his  contract  to  carry  for  a  reward,  viz.  that  of  taking 
all  reasonable  care  of  it^  the  responsibility  of  an  insurer  from  which  he  is 


(r)  Carpve  t.  London  and  BrighUm  Rail.  leftdg.  cm.  92,  93.     Lord  Manafield,  I  T.  B.  SS. 

Co.,  5  Ad.  &  S.  N.  B.  747.    Palmer  ▼.  Orand  Morn  t.  Slue,  1  Mod.  S6  ;  1  Ventr.  190,  23S. 

Junction  RaUway  Co.  4  M.&W.  749.    Bridge  NicholU  ▼.  Aforv,   Sid.  86.     Woodlifftt  cue, 

T.  Grand  Junct.  Bail.  Co.,  8  M.  &  W.  244,  248-  Moore,  462 ;  1  Boll.  Abr.  2  c ;   Vidian*i  eo- 

{i)  Coggt  T.  Bernard,  Raym.  909.    Smith's  tries,  87  ;  Heme,  76 ;  Mod.  Entr.  91,  92, 145. 
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to  be  relieved  only  by  two  thiogs,  both  so  well  known  to  all  the  country 
when  they  happen,  that  no  person  would  be  so  rash  as  to  attempt  to  prove 
that  they  had  happened  when  they  had  not,  viz.  the  act  of  God  and  the 
king's  enemies."  (t)  By  the  term  act  of  God  is  meant  something  in  oppo- 
sition to  the  act  of  man,  such  as  storms,  lightning,  and  tempests,  and 
inevitable  accidents  not  resulting  from  human  agency.  If  the  danger  or 
the  accident,  though  unavoidable,  has  been  occasioned  by  the  act  of  man, 
the  carrier  cannot  avail  himself  of  it  as  an  excuse  for  the  nondelivery  of 
the  goods.  Thus  where  an  action  was  brought  against  a  common  carrier 
for  not  safely  carrying  and  delivering  a  quantity  of  hops,  and  it  appeared 
that  a  fire  broke  out  in  a  building  adjoining  a  booth  under  which  the  car- 
rier had  placed  the  hops,  and  burnt  with  unextinguishable  violence,  and 
extended  itself  to  the  hops,  and  consumed  them,  without  any  neglect  or 
default  on  the  part  of  the  carrier  himself,  it  was  held  that  inasmuch  as  the 
fire  had  not  been  occasioned  by  lightning,  but  by  the  act  of  man,  the 
occurrence  of  the  disaster  constituted  no  answer  to  the  action !  {u) 

If  the  goods  have  been  destroyed  or  swept  away  by  rains  and  floods,  the 
circumstances  attendant  upon  the  loss  must  be  regarded,  in  order  to  deter- 
mine whether  it  has  been  occasioned  by  the  act  of  God  or  the  act  of  man. 
If  the  carrier  has  neglected  to  provide  cartclothes  and  proper  coverings  for 
the  goods ;  if  he  has  gone  out  of  his  way  to  meet  the  danger ;  if  he  has 
travelled  by  unusual  roads,  or  crossed  a  plain  subject  to  inundations 
when  he  might  have  kept  the  high  ground  and  been  safe,  the  loss  thus 
occasioned  by  the  rains  and  floods  is  a  loss  firom  the  act  or  negligence  of 
man,  and  the  carrier  is  consequently  responsible  therefor.  *'  If  the  com- 
mon earner  goes  by  the  ways  that  be  dangerous,  or  drive  by  night,  or  in 
other  inconvenient  time,  or  if  he  overcharge  a  horse,  whereby  he  falleth 
into  the  water,  or  otherwise  so  that  the  stuff  is  hurt  or  impaired,  then  he 
shall  stand  charged  for  his  misdemeanour."  {x)  The  carrier  is  not  of 
course  responsible  for  any  deterioration  in  the  value  of  the  goods  resulting 
from  the  negligence  or  want  of  care  of  the  owner  or  the  consignor,  such  as 
defective  packing,  nor  for  losses  occasioned  by  an  inherent  defect  in  the 
article  causing  its  destruction,  (y)  If,  however,  the  defective  packing  of 
goods  is  patent  and  visible,  and  easily  remedied,  and  the  carrier  accepts 
the  goods  for  conveyance,  he  is  to  take  all  reasonable  means  to  provide 
Against  the  defect,  and  secure  their  safety. 

(<)  Per  Cur.,  RiU^  ▼.  Honu,  2  M.  &  P.  838 ;  ▼.  Trent  Nav,  Co,  5  T.  B.  899. 
5  Bing.  217,  s.  c.    Forward  t.  PHiard,  1  T.  &.  (x)  Doct  &  Sind.  Dial   2,  cb.  88 ;   Noy's 

88.    Htfde  T.  Treni  Nav  Co.,  6  T.  B.  899.  maximt,  cfa.  43.    Dale  r.  HaU,  1  Wils.  281. 

(u)  Forward  ▼.  PiUard,  1  T.B.  27.    H^         {y)  Hawkee  w.  Smith,  1  Otf.  &  M.  72. 
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A  dog,  with  a  string  about  his  neck,  was  delivered  to  a  carrier  to  be 
carried,  and  was  tied  by  the  string  in  a  watch-box ;  shortly  afterwards  the 
dog  slipped  his  head  through  the  noose,  and  escaped,  and  was  never 
afterwards  heard  of;  and  an  action  having  been  brought  against  the 
carrier  to  recover  the  value  of  the  dog,  it  was  contended  that  the  owner 
ought  to  have  taken  care  that  the  cord  was  properly  secured  round  the 
dog  s  neck,  but  it  was  held  that  as  the  carrier  had  the  means  of  seeing 
that  the  dog  was  insufficiently  secured,  he  ought  to  have  locked  him  up 
or  taken  other  proper  means  to  secure  him,  and  that  he  was  consequently 
responsible  for  the  loss.  (2)  So  where  a  cask  of  brandy  was  delivered  to 
a  common  carrier  to  be  carried  for  hire  from  Shrewsbury  to  London,  and 
the  cask  began  to  leak  on  the  road^  and  the  passengers  in  the  waggon 
repeatedly  informed  the  waggoner  of  the  circumstance,  but  the  latter  con- 
tinued his  journey  onwards  through  Birmingham  and  Wolverhampton, 
and  made  no  attempt  to  stop  the  leakage  or  save  the  brandy  at  any  one  of 
the  stages  at  which  he  had  halted,  until  the  greater  portion  of  it  had  been 
lost,  it  was  held  that  the  carrier  was  responsible  to  the  owner  for  the 
damage  that  had  been  sustained  by  reason  of  the  neglect,  (a) 

The  carrier  cannot  qualify  or  limit  his  liability  in  respect  of  the  negli- 
gence, want  of  skill,  or  carelessness  of  his  servants  and  agents  in  and 
about  the  carrying  of  the  goods  by  any  private  arrangement  as  to  remune- 
ration out  of  the  profits  of  the  business  or  otherwise  between  himself  and 
such  servants  or  agents.  '^  If  a  common  carrier  should  allow  his  driver  of 
the  carriage  some  small  things  as  perquisites,  the  master  would,  without 
all  doubt,  be  still  liable ;  and  that  is  only  a  private  agreement  between 
master  and  servant,  and  only  a  different  way  of  paying  his  servants 
wages."  (b) 

And  if  the  accident  or  casualty  causing  the  loss  of  the  goods  is  occa- 
sioned by  the  misconduct  of  a  third  party,  and  not  by  any  &ult  or  neglect 
on  the  part  of  the  carrier  himself,  the  latter  is  nevertheless  responsible  to 
the  owner  for  the  loss,  as  he  has  himself  a  remedy  over  against  the  offend- 
ing party.  Thus  where  the  ship  of  a  common  carrier  by  water  drove  on  an  an- 
chor in  the  river  Humber,  and  was  sunk,  and  the  goods  on  board  were  in* 
jured,  and  the  accident  was  occasioned  by  the  neglect  of  a  third  party,  in  not 
having  his  buoy  out  to  mark  the  place  where  his  anchor  lay,  it  was  held 
that  the  carrier  was  nevertheless  bound  to  make  good  the  loss,  (c) 


(2)  StuaH  T.  Crawley,  2  Stark.  824.  397. 

(a)  Beck  y.  Eifam,  16  East,  244.  (e)  Trent  Navigalxwn  Company  t,  Wood^  S 

(6)  Page,  J.,  Gas.  temp.  Hard.  90 ;  5  T.  R.      &p.  180. 
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But  to  charge  the  oommon  carrier  for  the  loss  of  goods,  however  occa- 
sioned, it  must  of  course  in  all  cases  he  clearly  shown  that  the  goods  were 
either  actually  or  constructively  hailed  -to  the  carrier  or  his  servants  to  he 
carried.  They  must  either  he  delivered  into  the  hands  of  the  carrier  him- 
self, or  into  the  hands  of  his  servant  or  agent,  or  some  person  authorized 
hy  him  to  receive  them.  If  they  are  merely  deposited  in  the  yard  of  an 
inn,  or  upon  a  wharf  to  which  the  carrier  resorts,  or  are  placed  in  the 
carriei^s  cart^  vessel,  or  carriage,  without  the  knowledge  and  acceptance 
of  the  carrier^  his  servants  or  agents,  there  has-of  course  been  no  bailment 
or  delivery  of  the  goods  to  the  carrier,  (d)  and  he  cannot  consequently  be 
made  responsible  for  the  loss  of  th^m. 

If  a  person  makes  a  private  bargain  with  the  driver  of  the  cart  or  coach 
of  the  common  carrier  for  the  conveyance  of  a  parcel  for  a  gratuity  which 
was  not  intended  by  the  parties  to  find  its  way  into  the  pocket  of  the  car- 
rier, there  has  been  then  no  bailment  to  the  latter,  and  he  is  not  conse- 
quently liable  in  case  the  parcel  is  lost.  The  bailment  in  such  a  case  is  a 
bailment  to  the  driver  alone^  and  he  alone  is  responsible  for  the  loss,  (e) 
And  if  a  man  merely  hires  the  cart  or  carriage  of  a  common  carrier,  and 
sends  his  own  servants  with  the  goods  to  take  charge  of  them,  there  is  no 
delivery  or  bailment  to  the  carrier,  and  the  latter  is  not  responsible  for 
their  safety.  (/) 

If  a  passenger  travelling  on  the  outside  of  a  stage-coach,  keeps  a  parcel 
or.  package  in  his  own  hands,  and  under  his  own  care,  or  takes  his  lug* 
gage  with  him  into  the  interior  of  the  vehicle,  professing  to  watch  it  and 
take  charge  of  it  himself,  and  the  thing  is  lost,  the  carrier  is  not  respon^ 
sible  for  it,  as  it  was  never  delivered  to  him  or  to  his  servants,  or  in  any 
way  entrusted  to  his  or  their  keeping.  But  if  the  thing  has  been  tendered 
to  the  coach  proprietor,  or  other  carrier  of  passengers  and  goods,  for  con- 
veyance, and  the  latter  has  directed  the  passenger  to. place  it  in  or  upon 
any  portion  of  the  vehicle,  there  has  been  a  constructive  bailment  or  deli- 
very, and  acceptance  of  the  goods,  so  as  to  charge  the  carrier  for  the  loss 
of  them.  A  delivery  of  goods  to  a  person  sent  or  appointed  by  the  car- 
rier to  receive  them^  is  of  course  a  delivery  to  the  carrier  himself.  (^)  And 
when  goods  have  been  delivered  to  the  driver  of  a  stage  coach,  or  to  any 

{d)  Set  way  t.  Hollovay,  1  Baym.  46.    Bv/ck-  (/)  EaH  India  Compcmy  t.  PuUen,  2  Sir. 

man  t.  Leir,  3  Campb.  414.    Loveti  v.  ffobbt,  8  690. 

Show.  128.    Leigh  v.  Smith,  1  C.  &  P.  640.  (g)  Boys  v.  Pink,  8  0.  &  P.  361 ;  ante,  398, 

[e)  Butler  Y, Basing,  2  C.&?,61Z.    Bignold  899.    Symt  v.  Chaplin,  5  Ad.  &  E.  634  ;    1 

y.  Waterhouse,  1  M.  &  S.  259.     WUlianu  ▼.  N.  &  P.  129,  s.c. 
Cranston,  2  Stark.  84. 
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Other  servant  or  agent  of  the  carrier,  the  action  for  the  loss  of  the  goods 
should  be  brought  against  the  coach  proprietor,  and  not  the  mere  serrant 
or  agent  (A)  If,  indeed,  the  latter  has  himself  an  interest  in  the  ooacb, 
and  a  share  in  the  profits  of  the  business,  then  the  action  may,  as  we  haye 
before  seen,  be  properly  brought  against  him. 

Loss  of  passengers  luggage  by  the  way, — If  a  man  professes  to  be  a 
common  carrier  of  passengers  merely,  and  only  receives  occasionally,  and 
at  his  own  option,  some  trifling  articles  of  luggage  with  such  passengers, 
to  be  carried  gratuitously  for  the  accommodation  of  the  latter,  he  cannot 
be  charged  as  a  common  carrier  of  goods  for  the  loss  of  them.  He  is,  in 
such  a  case,  a  gratuitous  bailee  of  the  goods,  and  chargeable  only  with 
the  liabilities  and  responsibilities  of  a  person  who  gratuitously  undertakes 
to  carry  goods  for  another;  (post,  ch.  25,  s.  2.)  Such  is  a  hackney  coach- 
man, or  an  omnibus  proprietor,  who  professes  only  to  carry  passengers 
and  receives  his  hire  solely  therefor,  but  occasionally  receives  and  carries 
gratuitously  small  bundles  and  parcels  for  the  accommodation  of  his  pas- 
sengers. As  he  does  not  profess  to  carry  goods  for  hire,  he  cannot  be 
compelled  to  receive  them  as  a  common  carrier  of  goods,  neither  can  be 
be  charged  except  as  a  gratuitous  bailee  for  the  loss  of  them,  (t)  If, 
however,  the  carrier  or  coach  proprietor  professes  to  carry  both  passengers 
and  luggage,  he  is  clothed  with  the  obligations  and  responsibilities  of  a 
common  carrier  of  goods  for  hire,  {k) 

When  the  common  carrier  of  goods  carries  on  the  business  both  of  a 
warehouseman  and  a  common  carrier,  the  nature  and  extent  of  his 
liability  will  depend  upon  the  character  in  which  he  holds  the  goods  at  the 
time  of  the  loss.  If  they  are  received  into  the  warehouse  of  such  common 
carrier  to  await  the  future  orders  of  the  owner  or  consignor  as  to  their  des- 
tination, the  carrier  is  clothed  only  with  the  ordinary  duties  and  responsi- 
bilities of  a  warehouseman.  (J)  But  if  the  destination  is  marked  out,  and 
the  carrier  has  nothing  to  do  but  to  forward  the  goods  on  the  earliest  oppor- 
tunity to  the  place  indicated,  he  is  responsible  as  a  common  carrier  for  any 
loss  or  damage  that  may  occur  to  the  goods  in  the  warehouse,  as  they  are 
then  in  transitu  in  contemplation  of  law.  {m)  If  the  consignee,  having  no 

(A)  WiUiam  ▼.  CrantUm,  2  Stuk*  82;  Beat,  (/)  Cothu  y.Rabima,  8  M.  &  W.  26S.    Rot 

J.,  6  B.  &  Aid.  68.  hdl  v   WaU> house,  2  Staik.  461,    Oartidi  t. 

(t)  Up»hartv,AidM,\Om.2L  Trtni  Navigation  Company,  4T.B.  58SL    In 

Kit)  daima t.  Robin;  8  M.  & W.  258.  Brook  rt  WOb,  8  Taunt.  449 ;  2  Moore,  500,  t.& 

▼.  Pick¥fich,  4  Bing.  218,  222.  228;  Ghambn,  (m)  lorvard  t.  Piitard,  1  T.  R.  27 ;  Bsller, 

J.,  2  B.  &  P.  419.    Lovett  t.  ffobbt,  8  Show.  J.,  5  T.  R.  398.     Ai  to    accidental  fim  in 

128.     Clarke  t.  Gfray,  4  Esp  177.    MiddUton  warebonseB,  see  6  Anne,  c  81,  •.  6,  made  perpe- 

T.  Fowler,  1  Salk.  282.  tual  by  10  Anne,  c.  14,  b.  K 
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warehouse  of  his  own,  asks  the  carrier  to  keep  the  goods  until  he  can  con- 
veniently send  for  them,  the  carrier's  liability  as  carrier  is  at  an  end,  and 
he  thenceforth  holds  the  goods  only  as  a  warehouseman  for  hire,  or  a  gra- 
tuitous bailee,  according  as  he  may  or  may  not  be  paid  for  his  care  and 
custody  of  them,  {n) 

Of  the  delivery  ofihegoodg  at  the  place  of  destination.— The  common 
carrier  of  goods  is  bound,  in  common  with  all  carriers  for  hire,  to  carry 
the  goods  entrusted  to  him  for  conveyance  to  their  place  of  destination, 
with  reasonable  expedition,  (o)  and  deliver  them  into  the  hands  of  the 
consignee,  or  of  some  person  expressly  or  impliedly  authorized  by  him  to 
receive  them ;  and  he  must  of  course  in  all  cases  take  especial  care  that  they 
are  delivered  into  the  hands  of  the  right  per8on.(/?)  When  the  carriage  is  by 
land,  the  goods  must  be  sent  to  the  residence  of  the  consignee,  for  the  com- 
mon carrier  is  not  released  from  responsibility  by  leaving  them  at  thecoach- 
ofSce,  or  at  an  inn  by  the  road  side,  at  which  the  coach  usually  stops. 
If  he  tenders  them  at  the  residence  of  the  consignee,  and  is  ready  to 
deliver  them  on  receiving  payment  of  his  hire,  he  has  fulfilled  his  contract 
as  a  carrier ;  and  if  the  hire  is  not  paid,  he  is  not  bound,  as  wc  have 
already  seen,  to  part  with  the  possession  of  the  goods ;  but  he  may  law- 
fully take  them  back  to  his  warehouse,  or  place  of  business,  and  he  holds 
them  thenceforward  not  as  a  common  carrier,  but  as  a  bailee  for  hire,  or 
(if  he  is  not  entitled  to  charge,  or  does  not  charge,  warehouse  rent)  as  a 
gratuitous  bailee,  (q) 

When  the  carriage  is  by  water,  the  delivery  at  a  wharf  is  not,  as  we 
have  before  seen,  a  delivery  to  the  consignee,  unless  it  is  made  so  by  the 
usage  and  practice  of  the  port  where  the  delivery  takes  place ;  but  the 
master  is  bound  to  give  the  consignee  notice  of  the  arrival  of  the  goods, 
and  is  not  released  from  his  responsibility  for  their  safety,  until  a  reason- 
able time  has  elapsed  after  the  giving  of  the  notice  for  the  consignee  to 
come  and  fetch  them.  He  cannot  escape  from  his  liability  as  a  common 
carrier,  by  immediately  landing  the  goods  at  a  public  wharf,  without 
giving  notice  to  the  consignee,  and  giving  him  an  opportunity  of  receiving 
them  from  the  ship's  side ;  and  if  he  does  so  land  them,  and  they  are 
destroy^  upon  the  wharf  by  an  accidental  fire  before  the  consignee  has 


(»)  In  r€  WOb,  8  Tannt.  449;  6  Moom,  868.    Duf  r.  Budd,  6  Uw^n,  469,   SUphauon 

600,  s  c. ;  ante,  69,  60.  t.  Hart,  1  M.  &  P.  867 ;  4  Bing.  476,  s.  c. :  and 

(o)  Bapkaei  ▼.  Pidifard,  6  Be.  N.  E.  478 ;  see  ante,  264.                           «         »        ,  «ia 

2  Dowl.  ».  8.  916.  iq)  Storr  y.  Crowley,  M'Clel.  and  Y.  186- 

(p)  Ooiden  t.  MoHning,  8  WUf.  438;  2  W.  ante,  810 ;  post,  ch.  26.  i.  1.  ' 
Bl.   916,  s.  c.    BirieU  t.  WiUan,  2  B.  &  Aid. 
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had  an  opportunity  of  taking  them  away,  the  shipowners  will  be  respon- 
sible for  the  loss,  (r) 

When  a  common  carrier  takes  into  his  care  a  parcel  directed  to  a  parti- 
cular place,  and  does  not  by  positive  agreement  limit  his  responsibility  to 
a  part  only  of  the  distance,  that  in  priPid  facie  evidence  of  an  undertaking 
on  his  part  to  canry  the  parcel  to  the  place  to  which  it  is  directed,  although 
the  place  may  be  beyond  the  limits  within  which  he  ordinarily  professes 
to  carry  on  his  trade  of  a  carrier,  (s)  His  responsibility,  therefore,  oonti* 
nues  to  the  door  of  the  address  to  which  the  goods  are  destined,  and  he 
cannot  release  himself  from  such  responsibility  by  transferring  the  goods 
to  another  carrier,  or  sending  them  by  another  conveyance,  (t)  If  a  rail- 
way company,  for  example,  accepts  goods  for  conveyance  to  a  p4rticnlar 
destination,  beyond  the  limits  of  its  own  line  of  railroad,  and  the  goods 
are  lost  whilst  in  the  hands  of  another  railway  company,  to  whom  they 
have  been  delivered  to  be  forwarded  on  their  journey,  the  first  railway 
company  is  the  party  to  be  sued  by  the  owner  of  the  goods,  as  being 
the  party  contracting  with  him  for  the  conveyance  of  them,  (u) 

If  a  cargo  or  load  of  goods  weighing  a  certain  weight  be  delivered 
to  a  carrier  to  be  carried  for  hire,  and  the  cargo  on  its  arrival  at  its 
destination  is  deficient  in  weight,  there  is  a  primd  fade  presumption  of 
negligence  on  the  part  of  the  carrier,  which  the  latter  must  rebut  by  show- 
ing that  the  deficiency  of  weight  arose  from  causes  over  which  he  had  no 
control,  (ar) 

Notices  of  action  to  railway  companies, — ^When  an  act  of  parliament 
constituting  and  incorporating  a  railway  company  provides  that  no  action 
shall  be  brought  against  the  company  for  anything  done  or  omitted  to 
be  done  pursuant  to  the  act,  or  in  execution  of  the  powers  and  autho- 
rities given  by  the  act,  unless  previous  notice,  in  writing,  shall  have  been 
given  by  the  party  intending  to  prosecute  such  action,  or  unless  such 
action  shall  have  been  brought  within  a  certain  limited  period,  the  enact- 
ment does  not  extend  to  actions  ex  contra^ctu,  and  does  not  in  anywise 
restrain  or  affect  the  liability  of  the  company  upon  contracts  entered  into 
by  it  in  its  character  of  a  common  carrier.  The  omission  by  a  plaintiflT 
consequently  to  give  such  notice  does  not  preclude  him  from  rec&)vehng 
damages  against  the  company  for  its  negligence  or  misconduct,  or  for 


(r)  Boum4  v.  Oatcliffe,  3  Sc.  N.  R  1 ;  8  M  (0  OameU  t.  Wi/la%,  6  B.  &  Aid.  53.   S/eai 

&  Gr.  643,  §.  c. ;  8  Sc.  N.  R.  604  ;  7  M.  &  Gr.  v.  Faga,  ib.  842. 

860,  B.  c.     Syed$  r.  Say,  4  T.  R.  260.  Wardell  (tt)  Afuschamp  y.  Lanearter  and  Proton  Rail. 

V.  MounUyan,  2  Esp.  693.  Co.  8  M.  &  W.  421. 

(«)  Per  Rolfc,  B.,  8  M.  &  W.  433.  {x)  Hawia  ▼.  Smxfh,  1  Cw.  &  M.  72. 
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a  breach  of  those  duties  and  obligations  which  result  from  the  nature  of  its 
employment  as  a  common  carrier,  (y) 

Limitation  of  the  carriers  liability  by  express  contract. 

Carrier's  notices. — The  right  of  the  common  carrier  of  goods  to 
charge  a  rate  of  carriage  proportioned  to  the  value  of  the  article  tendered 
to  him  for  conveyance,  naturally  results  from  his  character  and  situation  of 
an  insurer  of  the  safety  of  the  goods  he  carries.  The  amount  of  risk  and 
responsibility  incurred  by  him  naturally  depends  upon  the  value  of  the 
article  he  carries,  and  when  a  carrier  was  required  to  convey  a  bag  of  gold 
across  Hounslow  heath,  it  was  thought  that  he  was  justly  entitled  to  charge 
a  rate  of  remuneration  proportioned  to  the  increased  risk  he  ran  by  so 
doing.(^)  "  His  warranty  and  insurance,"  observes  Lord  Mansfield,  "  are 
in  respect  to  the  reward  he  is  to  receive^  and  the  reward  ought  to  be 
proportionable  to  the  risk.  If  he  makes  a  greater  warranty  and  insu- 
rance he  will  take  greater  care,  use  more  caution,  and  be  at  the  expense  of 
more  guards  and  other  methods  of  security,  and  therefore  he  ought  in  rea- 
son and  justice  to  have  a  greater  reward."  '' A  higher  price  ought  in 
conscience  to  be  paid  him  for  the  insurance  of  money,  jewels,  and  valuable 
things,  than  for  insuring  common  goods  of  small  value."(a) 

Hence  when  boxes  and  packages  were  brought  to  carriers  for  con- 
veyance, it  became  usual  for  the  latter  to  ask  the  value  of  the  contents, 
and  to  charge  accordingly,  and  it  was  held  that  the  owner  was^  in  all 
cases,  bound  by  his  representation  of  value,  and  could  not  give  evidence 
of  the  fabeness  of  his  own  statement  in  order  to  throw  an  increased  re- 
sponsibility upon  the  carrier.(i)  But  the  owner  was  not  bound  to  declare 
the  value  of  the  parcel  unless  he  was  asked ;  if  the  carrier  asked  no  ques- 
tions, and  there  was  no  fraud  or  intentional  concealment  to  give  the 
case  a  false  complexion,  the  carrier  was  responsible  for  the  safety  of  the 
parcel  whatever  might  be  its  value,  {c) 

To  obviate  the  inconvenience  of  asking  questions  in  each  case,  and  the 
difficulty  of  proving  the  statements  made  on  each  occasion^  common  car- 
riers resorted  to  the  expedient  of  advertising  in  newspapers,  and  posting 
on  the  walls  of  their  booking-offices  pubhc  notices,  to  the  effect  that  they 

{y)  Palmer  ▼.  Orand  June.  Rail.  Co.  4  M.  (6)  lb.  485.     Turner  t.  Davit,  cited  1  H. 

&  W.  749 ;   7  Dowl.  P.  C  282.     Cai-pue  ▼.  Bl.  299. 
Lond,  ik  Bright.  Rail.  Co.  6  Ad.&E.  N.  B.747.  (c)  Kenrig  t.  BggfetUm,  Aleyn,  93.     Titehr 

(z)  Tifly  Y-  Morrice,  Cartli.  486.  .  Imme  ▼.  WhdU,  1  Str.  145.    Parke,  B.,  10  M. 

(a)  Aston,  J.,  4  But.  2801,  2808.    And  see  &  W.  168,  169. 
Ri/ey  Y.  Home,  2  M.  &  P.  838. 
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would  not  be  liable  for  the  loss  of  money  and  yaluables  nnless  they  re- 
ceived  notice  of  their  existence,  nor  for  the  loss  of  ordinary  goods  and 
chattels  beyond  a  certain  amoant,  nnless  the  value  of  such  goods  vas 
declared  and  entered  at  the  office,  and  an  increased  rate  of  remuneration 
paid  for  their  conveyance.     And  it  was  held  that  the  carrier  might  by 
these  notices  release  himself  firom  his  responsibility  as  an  insurer,  unless 
he  was  paid  an  increased  remuneration  to  cover  the  risk.     Thus  where  a 
carrier  had  given  public  notice  that  he  would  not  be  answerable  for  the 
loss  of  money  unless  it  was  made  known  to  him  that  he  had  money  to 
carry,  and  the  consignor,  although  apprized  of  this  notice,  concealed  100/. 
among  some  hay  in  an  old  nail  bag  which  he  delivered  to  the  carrier 
to  be  forwarded  to  London,  and  the  bag  and  the  hay  arrived  safe,  and  tbe 
money  was  gone,  it  was  held  that  the  carrier  was  not  responsible  for  the 
loss,  {d)     So  where  the  carrier  s  notice  stated  that  cash  and  valuables  "  of 
more  than  5/.  value  would  not  be  accounted  for  if  lost,  unless  entered  as 
such,  and  a  penny  insurance  paid  for  each  pound  value  ;"  and  a  quantity 
of  guineas  of  more  than  5/.  in  value  were  delivered   to   the    carrier  to 
be  conveyed  from  Wakefield  to  London,  and  were  stolen  on  the  journey,  it 
was  held  that  the  carrier  was  not  liable  to  any  extent  in  respect  of  the 
loss,  (e) 

But  although  the  carrier  had  a  right  to  relieve  himself  by  notice 
from  the  extended  and  onerous  liabilities  of  an  insurer,  unless  he  vas 
paid  a  remuneration  adequate  to  the  risk,  yet  he  could  not  by  his  notice 
discharge  himself  from  his  implied  engagement  to  be  carefiil  and  diligent 
in  the  execution  of  the  work  of  carrying.  The  labour  of  care  is  necessarily 
involved  in  the  labour  of  conveyance,  and  when  a  man  enters  into  a  con- 
tract for  the  carriage  of  goods,  he  impb'edly  grants  or  lets  out  his  own 
labour  and  care  for  the  accomplishment  of  the  work  of  carrying  in  retnm 
for  the^  hire  paid  or  agreed  to  be  paid  him,  (ante,  791,)  and  he  cannot 
enter  into  the  contract,  and  at  the  same  time  say  that  he  will  not  be  re- 
sponsible for  his  negligence  and  want  of  care.  He  cannot  impose  such 
a  condition  upon  the  other  contracting  party,  as  it  is  a  condition  going  to 
the  destruction  of  the  thing  granted,  when,  according  to  the  well  known 
rule  the  thing  granted  passes  freed  from  the  condition.  (/)  It  cannot  be 
supposed  that  the  parties  intended  to  enter  into  a  contract  for  the  letting 
and  hiring  of  labour  and  care,  and  agreed  at  the  same  time  to  dispense 

{d)  Gibbon  r.  Paynton,  4  Burr.  2801.  475.    Bi^inold  t.  Wai^hoiae,  1  H.  &  S.  255. 

(«)  Clay  T.  Wiilan,  1  H.  Bl.  298.      IzeU  ▼.  BradUy  t.  ITaterAoiiM,  8  0.  &  P.  818. 

MouniUiin,  4  Kast,  871.   Nickolton,  t.   WiUan,  {/)  TinM  G.  J.,  Lueat  ▼.  Chdwin,  4  Sc.  509. 

6  EMt,  507,  514.     Clarkey. Hutehini,  14  Baft,  8  Bing.  n.  b.  744. 
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with  the  exeroise  of  each  labour  and  oare.  "  It  is  impossible,"  justly 
observes  Lord  Ellenborough,  without  outraging  common  sense,  so  to  con- 
strue the  notice  as  to  make  the  carriers  say,  "  We  will  receive  your  goods, 
but  we  will  not  be  bound  to  take  any  care  of  them,  and  will  not  be 
answerable  at  all  for  any  loss  occasioned  by  our  own  misconduct,  be  it 
ever  so  gross  and  injurious."((^)  "If  the  carrier  should  perchance  refuse 
to  carry  the  stuife  unless  promise  were  made  unto  him  that  he  should  not 
be  charged  for  any  misdemeanour  that  should  be  in  him,  the  promise  were 
void ;  for  it  were  against  reason  and  against  good  manners^  and  so  it  is  in 
all  other  cases  like/'(^) 

To  give  a  proper  e£Pect,  therefore,  to  the  contract,  and  also  to  the  notice  of 
the  carrier,  it  was  held  that  the  notice  applied  only  to  the  responsibilities  and 
liabilities  of  the  carrier  as  an  insurer  (t)  of  the  safety  of  the  goods,  and 
did  not  and  could  not  exempt  him  from  the  consequences  of  his  own  mis- 
conduct or  negligence,  or  from  the  misconduct  and  negligence  of  his  ser- 
vants and  persons  in  his  employ.  Thus  where  %  bank  parcel  of  the  value 
of  847/.  1 1«.  was  delivered  to  a  stage  coach  proprietor,  who  was  aware  of 
its  value,  to  be  carried  for  the  ordinary  hire  from  Hereford  to  Brecon,  and 
the  coachman  who  was  intrusted  with  it  got  drunk  on  the  road  and  lost  it, 
it  was  held  that  the  coach  proprietor  was  responsible,  although  he  had 
given  the  usual  notice  to  the  effect  that  he  would  not  be  liable  for  parcels 
above  61.  in  value,  unless  insured  and  paid  for  accordingly,  (k)  So  where 
a  cask  of  brandy  was  delivered  to  a  carrier  to  be  carried  for  hire,  and 
the  cask  began  to  leak  on  the  road,  and  the  carrier's  servant  made  no 
attempt  to  stop  the  leak  and  save  the  brandy,  at  any  of  the  stages  at 
which  he  stopped,  although  he  might  easily  have  done  so,  and  the  brandy 
was  consequeutly  lost;  it  was  held  that  the  carrier  was  not  protected 
from  the  consequences  of  the  negligence  of  his  servant  by  a  notice  to  the 
effect  that  he  would  not  be  answerable  for  any  goods  of  what  nature  or 
kind  soever  above  the  value  of  5/.  if  lost,  stolen,  or  damaged,  unless  a 
special  agreement  was  made  and  an  adequate  premium  paid  over  and  above 
the  common  carriage  ;(/)  and  where  a  parcel  of  the  value  of  67/.  9*.  Qd. 
was  lost  on  the  road  throngh  the  negligence  of  the  carrier  in  leaving  his 
cart  without  anybody  to  watch  it,  and  the  carrier  had  given  the  usual 
notice  that  he  would  not  be  answerable  for  goods  exceeding  the  value  of 
5/.  unless  entered  and  paid  for  according  to  an  increased  rate  of  charge, 

(a)  Lwn  T.  MM,  6  But,  438.  (t)  Beit,  J.,  6  B.  &  Aid.  64.      Wyid  t.  Pict- 

(A)  -  "  - 


(A)  Doct.  &  Stud.  DiaL  2  ch.  89.      Noy's      /orrf,  8  M.  &  W.  461. 
mazimi,  eh.  48, 92.    Beit,  C.  J.,   N§¥fbam  ▼.  (i)  Bodenham  ▼.  Benneu,  %  rr.  o 

JuH,  2  C.  &  P.  76.  (/)  Btci  ▼.  Mvant,  16  But,  247. 
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which  notice  was  knofm  to  the  plaintiff,  it  was  held  that  the  carrier  was 
nevertheless  responsible  to  die  extent  of  the  full  value  of  the  parcel,  by 
reason  of  his  negligence  and  want  of  ordinary  CBxe.(m) 

And  if  a  carrier  neglects  to  deliver  a  parcel  at  the  hoose  of  the 
party  to  whom  it  is  addressed,  bat  delivers  it  to  a  stranger  in  the  stroet 
who  has  no  authority  from  the  consignee  to  receive  it,  and  the  parcel  is 
lost,  the  carrier  is  responsible  for  his  negligence,  and  cannot  by  die  com- 
mon law  protect  himself  from  die  consequences  of  his  misconduct  by  the 
ordinary  carrier^s  nodce,(ii)  "  Every  man  who  undertakes  for  reward  to  do 
any  service,  obliges  himself  to  use  due  diligence  in  the  performanoe  of 
such  service.  Independendy  of  his  responsibility  as  an  insurer,  a  earner 
is  liable  for  gross  negligence,  and  the  jury  are  to  decide  what  is  gross  neg- 
ligence. The  notice  will  protect  him  unless  the  jury  think  that  no  prudent 
person,  having  the  care  of  an  important  concern  of  his  own,  would  have 
conducted  himself  with  so  much  inattention  or  want  of  prudence  as  the 
carrier  has  been  guilty  of. 'Jo) 

If  the  conduct  of  the  bailor  or  consignor  himself  has  in  any  way 
conduced  to  the  loss,  he  has  no  ground  for  seeking  compensation  at 
the  hands  of  the  carrier.  (Ante,  778.)  If  a  man,  for  example,  sends  a 
parcel  of  bank  notes,  or  a  box  of  sovereigns,  or  valuables,  to  a  carrier  to 
be  carried  as  a  parcel  of  ordinary  value,  requiring  no  more  than  ordinary 
care,  and  the  thing  is  stolen,  the  carrier  is  not  responsible  for  the  loss»  in- 
asmuch as  the  neglect  of  the  owner  in  not  apprizing  the  carrier  of  the  ex- 
traordinary value  of  the  parcel,  in  order  that  extraordinary  care  migbt 
have  been  taken  of  it,  may  have  been  the  occasion  of  that  loss.  The  actaal 
value  of  the  article  may  have  transpired  and  become  known  to  the  carrier's 
servants,  and  have  tempted  them  to  be  dishonest  and  purloin  the  money, 
and  the  concealment  of  its  existence  consequendy  might  have  been  the 
cause  of  the  loss,  inasmuch  as  it  has  prevented  the  carrier  from  taking  that 
care  of  the  money  which  he  would  otherwise  have  done.  Thus  in  the 
cases  previously  alluded  to,  where  the  consignor  concealed  100/  amongst 
the  hay  in  the  old  nail  bag,  (p)  and  a  quantity  of  guineas  in  an  ordinary 
brown  paper  parcel9(^)  and  two  hundred  sovereigns  in  ox  pounds  of  tea,(r) 
and  it  was  held  that  the  carrier  was  not  responsible  for  the  loss  of  them, 
the  concealment  by  the  consignor  of  die  existence  of  the  money,  and  the 

(m)  Smiik  T.  Honu,  8  Taunt.  Hi.  2  Moon,  (o)  Per  Cur.  ItOty  t.  Some,  2  M.  &  P.  341. 

18,  8.0.    Skat  ▼.  Foffg,  5  B.  &  Aid.  842.  Hel^  r.  Mean,  6  B.  &G.  507,  508;  8  D.  & 

in)  Bvrhet  y.  WUian,  2  B.  &  Aid.  356.    Oar.  B.  298,  2^4,  i.  c. 
mU  y.  WiUan,  5  B.  &  Aid.  68,  per  Best,  J.  (p)  Qibhon,  y.  PofnUm^  4  Bonr.  fiSOl. 

Duff  y.  Bwdd,  6  Moore,  469.  Wyld  j.JPici^ord,  {o\  Clay  t.  WHian,  1  H.  BL  898. 

8  M.  &  W.  448,  461.  (r)  Bradley  t.  WaitHiotm,  8  C  A  P.  818. 
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real  yalae  of  the  parcel  bailed  to  the  carrier  to  be  carried,  may  fairly  be 
presumed  to  have  occasioned  the  loss.  "  The  degree  of  care  that  a  man 
may  be  reasonably  required  to  take  of  anything,  depends  upon  the  quality 
and  vahie  of  the  thing,  and  the  temptation  it  affords  to  theft.  Magno 
periculo  custoditur  quod  muhis  placet,  and  it  cannot  be  denied  that  a 
box  of  notes  or  money  affords  much  greater  temptation  to  the£k  than  a 
parcel  of  equal  size  containing  less  yaluable  articles."  («)  It  is  obvious 
that  a  bag  filled  with  bank  notes  requires  more  care  for  its  conveyance 
than  a  bag  filled  with  hay,  and  a  packet  of  sovereigns  than  a  packet  of  tea. 
The  actual  value  of  the  parcel  may  have  transpired  unknown  to  the  carrier, 
and  have  invited  depredation  and  occasioned  die  loss^  and  if  so,  the  con- 
signor himself  is  the  cause  of  his  own  misfortune,  and  has  no  claim  either 
in  law  or  in  conscience  against  the  carrier  for  compensation.  Had  the 
latter  been  made  aware  of  the  unusual  value  of  the  parcel  entrusted  to  him, 
he  might  have  taken  proper  means  to  secure  himself  against  the  increased 
risk,  and  "  the  holding  out  by  the  consignor  as  an  ordinary  risk  what  is 
in  reality  an  extraordinary  risk  is  a  legal  fraud — dolus  mains, — and  ex 
dolo  malo  non  oritur  actio."  (0 

If,  therefore,  glass  or  china,  or  any  brittle  or  perishable  commodity  re- 
quiring great  care  for  its  safe  conveyance,  is  bailed  to  a  carrier  inclosed  in 
boxes  and  cases,  and  no  notice  is  given  him  of  the  peculiar  nature  of  the 
contents  of  such  boxes  or  cases,  and  of  the  increased  care  requisite  for 
their  safe  carriage,  the  carrier  is,  in  his  character  of  a  bailee  for  hire,  bound 
only  to  take  that  ordinary  care  of  the  thing  which  its  general  character 
and  appearance  seemed  to  require,  and  if  it  is  broken  or  injured  without 
any  gross  negUgence  on  the  part  of  the  carrier  or  his  servants,  the  carrier 
is  not  responsible  for  the  damage  sustained,  as  the  consignor  has  himself 
been  the  oause  of  the  loss  or  injury  by  concealing  the  peculiar  nature  of 
the  articles  and  the  increased  risk,  and  so  preventing  the  carrier  from 
providing  additional  assistance  and  care,  and  safe  means  of  conveyance, 
and  also  of  obtaining  a  higher  rate  of  remuneration  proportioned  to  the 
augmented  danger  of  loss.(tf) 

When,  however,  the  consignor  has  been  guilty  of  no  intentional  decep- 
tion to  conceal  the  risk,  and  his  own  conduct  or  omission  to  declare  the 
nature  and  value  of  the  article  has  not  in  any  way  conduced  to  the  loss, 
but  the  loss  has  been  caused  solely  by  the  negligence  and  want  of  care  of 

(«)  Abbott,  C.  J.,  4  B.  &  Aid.  42.  («)  Hinepreaentatioii  on  tbe  part  of  the  con< 

(<)  Bayley,  X.,  Batton  t.  Donovan,  4  B.  &  signor  conducing  to  the  Ion,  most  be  specuUIy 

Aid.  37.    Lowe  t.  Booth,  18  Pr.  829.  Maykew  pleaded.     Wthb  t.  Pagt,  6  So.  N.  R.  966. 

T.  Eamu,  5  D.  &  R.  487  ;  8  B.  &  C.  601. 

OGG  2 


Bl8  LIABILITIES   OF   COMMON   CARRIERS, 

the  carrier,  the  latter  is,  in  his  character  of  a  bailee  for  hire,  bound  by 
the  common  law  to  make  compensation  for  the  loss  so  occasioned  to  the 
extent,  at  all  events,  of  the  apparent  and  presumable  value  of  the  article 
at  the  time  it  was  bailed  to  him  to  be  carried.  Bat  he  is  not,  it  seems, 
by  the  common  law  responsible  for  any  extraordinary  or  nnusnal  valae 
which  may  have  accidentally  been  imparted  to  it,  and  which  could  not 
from  the  apparent  nature  and  general  character  and  appearance  of  the 
thing  be  fairly  presumed  to  exist.  Thus  where  the  plaintiff  had  pat  a 
50/.  bank  note  into  his  carpet  bag,  and  got  on  a  coach  and  delivered 
the  carpet  bag  to  the  coachman,  and  on  the  arrival  of  the  coach  at  its  place 
of  destination,  the  bag  was  missed  and  never  afterwards  seen ;  the  jury 
gave  a  verdict  for  the  value  of  the  linen  and  wearing  apparel,  but  not  for  the 
value  of  the  note,  and  the  court  afterwards  refused  to  increase  the  verdict 
by  the  amount  of  the  note.(:r)  In  other  cases,  however,  the  plaintiff  has 
been  permitted  to  recover  the  full  value  of  the  article  lost«(y) 

Notices  on  railway  tickets  limiting  the  liability  of  railway  carriers, — 
Many  railway  companies  are  in  the  habit  of  delivering  to  parties  booking 
horses  and  carriages  for  conveyance  by  their  trains,  a  ticket  for  the  carriage 
of  such  horses,  containing  a  notice  to  the  effect  that  the  ticket  is  issued 
subject  to  the  owners  undertaking  all  risks  of  conveyance  whatsoever,  and 
declaring  that  the  company  will  not  be  responsible  for  any  injury  or 
damage,  however  caused,  occurring  to  horses  or  carriages  travelling  upon 
the  line.  The  effect  of  such  a  notice,  when  its  delivery  to  the  person 
bringing  the  horses  to  the  station  can  be  proved,(^)  is,  to  release  the  com- 
pany altogether  from  its  customary  liability  as  an  insurer  of  the  safety  of 
the  horses  and  carriages  from  the  hazards  and  contingencies  of  railway 
travelling,  but  it  does  not  exempt  it  from  losses  and  accidents  arising  from 
its  own  negligence  and  want  of  care,  nor  from  the  negligence  and  want  of 
care  of  its  own  servants  and  persons  in  its  employ,  (a) 

A  distinction  has  been  sought  to  be  made  in  many  of  the  cases  between 
what  has  been  termed  a  misfeazance  and  a  neglect  of  those  implied 
duties  and  obligations  which  result  from  a  contract  for  the  letting  and 
hiring  of  the  labour  and  care  of  carrying  goods. — ^But  observes  Mr.  Justice 
Best,  "  I  cannot  see,  with  reference  to  the  question  of  the  responsibility  of 
the  carrier,  that  there  is  any  sound  distinction  between  negligence  and  mis- 
feazance.    I  am  of  opinion  that  by  the  common  law  a  carrier  is  an- 

(jc)  MiUi  T.  Catilt.  4  M.  &  p.  630 ;  6  Ring.  («)  Paimer  t.  Grand  June  Bail.  Ooi,  4  M . 

748,  B.  c.  &  W.  749,  765. 

(y)  Skat  ▼.  Fasig,  5  B.  &  Aid.  842.    Waller  (a)  Ante,  814,  816 ;  Parke,  B.,  12  M.  &  W. 

T.  JachoH,  10  H.  &  W.  161 ;  8  M.  &  P.  842.  771. 
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swerable/'  although  he  may  have  given  the  usual  notice  *'  for  the  negli- 
gence as  well  as  the  misfeazance  of  his  servants I  am  of  opinion 

that  by  these  notices  the  carrier  is  only  protected  from  that  responsi- 
bility which  belongs  to  him  as  an  insurer,  that  is  a  principle  which  all 
mankind  can  understand ;  and  I  think  that  we  ought  in  such  cases  as 
these  to  lay  down  rules  which  may  be  easily  comprehended  by  the  great 

body  ofthepublic."(*) 
To  enable  the  carrier  to  avail  himself  of  the  protection  of  these  notices, 

it  must  be  shown  that  they  have  come  either  actually  or  constructively  to 
the  knowledge  of  the  consignor  or  owner,  (r)  If  they  are  posted  up  in  the 
carrier's  receiving  office,  they  must  be  written  or  printed  in  large  and 
easily  legible  characters,  and  must  be  affixed  in  a  conspicuous  position  • 
so  as  to  be  visible  to  all  who  book  goods  for  conveyance,  (e/)  If  the 
carrier  relies  on  the  distribution  of  printed  handbills,  he  must  show  that 
one  of  them  was  actually  delivered  to  the  owner  or  to  the  person  bringing, 
the  goods  to  the  office  for  conveyance,  {e)  If  advertisements  in  the 
public  papers,  on  the  other  hand,  are  relied  upon  as  conveying  notice  to 
the  owner,  it  must  be  shown  that  the  latter  was  in  the  habit  of  taking  in 
the  newspaper  in  which  these  notices  were  inserted*  (/) 

Waiver  of  the  notice. — The  notice  of  the  carrier  limiting  or  qualifying 
his  liability  may  of  course  at  any  time  be  set  aside  and  rendered  nugatory 
by  an  express  contract  between  the  carrier  or  his  servants  and  the  con- 
signor. Thus,  where  the  Grand  Junction  Railway  Company,  who  are 
carriers  on  their  line  of  railway,  published  a  printed  notice,  which  was 
fixed  up  over  the  door  of  their  station,  to  the  effect  that  all  goods  received 
after  four  o'clock  p.  m.  would  not  be  forwarded  until  the  next  working 
day,  but  the  company  was  in  the  habit,  notwithstanding  this  notice,  of 
forwarding  goods  for  the  plaintiff  delivered  at  the  station  after  four 
o'clock,  and  the  company's  weigher,  on  a  particular  evening,  told  a  servant 
of  the  plaintiff  who  brought  perishable  goods  to  the  station  after  the  hour 
limited  by  the  notice  that  there  was  then  "  plenty  of  time,"  and  the  goods 
were  left  upon  the  faith  of  this  assurance ;  it  was  held  that  there  was 


(6)  5  B.  &  Aid.  68,  64.    And  see  Wyld  ▼.  M.  &  W.  178.    Ciarh  ▼.  Gray,  4  Bap.  177. 

Pkkford,  8  M.  &  W.  460,  461.   HinUm  t.  Dib-  Kerr  ▼.  WiUan,  2  Stark.  53.     Davit  y.  WiUan, 

bin.  2  Ad.  &  B,  h.  8.  658.  ib.  280. 

(c)  Notice  to  the  consignor  or  hu  servant  is  (e)    Palmer   y.    Grand  Junction   Railwajf 

notice  to  the  consignee.    Maving  ▼.  Todd,  1  Company,  4  M.  ft  W.  749 ;  7  DowL  232,  s.  c. 

Stark.  72.  (/)  Rowley  t.  Home,  8  Bing.  2 ;  10  Hoore, 

{d^  Butler  T.  ffeane,  2  Gampb.  415.  Clayton  247,  s.  c. 
T.  Hunt,  8  Gampb.  27.     Walitr  ▼.  Jackson,  10 
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evidence  to  go  to  a  jury  of  a  special  contract  on  the  part  of  the  railway 
company  to  forward  the  goods  the  same  evening.  (^) 

These,  therefore,  are  the  responsibilities  and  liabilities  east  by  the  com- 
mon law  upon  common  carriers  of  goods  for  hire.  '^  Asd  all  these  diver- 
sities be  granted  by  secondary  conclusions  derived  from  the  law  of  reason 
without  any  statute  made  in  that  behalf;  and,  peradventure,  laws  and  the 
conclusions  therein  be  the  more  plain  and  the  more  open,  for  if  any 
statute  were  made  therein,  I  think  verily  more  doubts  and  questions  would 
arise  upon  the  statute  than  doth  now  when  they  be  only  ai^ed  and 
judged  after  the  common  law."  (&)  The  correotnesa  of  diis  opinion  d 
the  learned  writer  of  *'  Doctor  and  Student"  has  now  been  verified  by 
experience. 

Carrier's  Act. — ^By  the  1 1  Geo.  4  and  1  Wm.  4,  c.  68,  commonly  called 
the  Carrier's  Act,  reciting  that,  by  reason  of  the  frequent  practice  of 
bankers  and  others  of  sending  by  the  public  mails,  stage  ccmches,  wag- 
gons, vans,  and  other  public  conveyances  by  land  for  hire,  parcels  and 
packages  containing  money,  bills,  notes,  jewellery,  and  other  articles  of 
great  value  in  small  compass,  mach  valuable  property  is  rendered  liable 
to  depredation,  and  the  responsibility  of  mail  eontraotors,  stage-coach 
proprietors,  and  common  carriers  for  hire  is  greatly  increased ;  and  that 
through  the  frequent  omission  by  persona  sending  such  parcels  and 
packages  to  notify  the  value  and  nature  of  the  contents  thereof^  so  as  to 
enable  such  mail  contractors,  stage  coach  proprietors,  and  other  common 
carriers,  by  due  diligence,  to  protect  themselves  against  losses  arismg 
from  their  legal  responsibility,  and  the  difficulty  of  fixing  parties  with 
knowledge  of  notices  published  by  such  mail  contractors,  stage-coach 
proprietors,  and  other  common  carriers,  with  the  intent  to  limit  such  re- 
sponsibility, they  have  become  exposed  to  great  and  unavoidable  risks, 
and  have  thereby  sustained  heavy  losses ;  it  is  enacted,  that  no  mail  con- 
tractor, stage  coach  proprietor,  or  other  common  carrier  by  land  for  hire, 
shall  be  liable  for  the  loss  of  or  injury  to  any  gold  or  silver  coin  of  this 
realm,  or  of  any  foreign  state,  or  any  gold  or  silver  in  a  manufiactured 
state,  or  any  precious  stones,  jeweUery,  watches,  clocks,  or  time-pieces  of 
any  description,  trinkets,  bills,  notes  of  the  governor  and  company  of  the 
Banks  of  England,  Scotland,  and  Ireland  respectively,  or  of  any  other 
bank  in  Great  Britain  or  Ireland,  orders,  notes,  or  securities  for  payment 
of  money,  English  or  foreign ;  stamps,  maps,  writings,  title-deeds,  paint- 
ings, engravings,  pictures,  gold  or  silver  plates,  or  plated  articles^  glass 

(g)   Pidford  ▼.   Grand  Junction.  Bailicay  (A)  DocL  &  Stud.  BiaL  2,  ch.  38. 

Company,  12  H.  &  W.  766. 
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china,  silks  in  a  manufaetared  or  unmanufactured  state,  and  whether 
wrought  up  or  not  wrought  up  with  other  materials,  furs,  or  lace,  or  any 
of  them,  contained  in  any  parcel  or  package  which  shall  have  been  deli- 
vered either  to  he  carried  for  hire  or  to  accompany  the  person  of  any  pas- 
senger in  any  mail  or  stage-coach  or  other  public  conveyance,  when  the 
value  of  such  article  or  articles  or  property  contained  in  such  parcel  or 
package  shall  exceed  the  sum  of  ten  pounds,  unless  at  the  time  of  the 
delivery  thereof  at  the  office,  warehouse,  or  receiving-house  of  such  mail 
contractor,  stage-coach  proprietor,  or  other  common  carrier,  or  to  his,  her, 
or  their  book-keeper,  coachman,  or  other  servant,  for  the  purpose  of  being 
carried  or  of  accompanying  the  person  of  any  passenger,  the  value  and 
nature  of  such  article  or  articles  or  property  shall  have  been  declared  by 
the  person  or  persons  sending  or  delivering  the  same ;  and  such  increased 
charge  as  hereinafter  mentioned,  or  an  engagement  to  pay  the  same,  be 
accepted  by  the  person  receiving  such  parcel  or  package.  And  (s.  2) 
that  when  any  parcel  or  package  containing  any  of  the  articles  above 
specified  shall  be  so  delivered,  and  its  value  and  contents  declared  as 
aforesaid,  and  such  value  shall  exceed  the  sum  of  ten  pounds,  it  shall  be 
lawful  for  such  mail  contractors,  stage  coach  proprietors,  and  other  com- 
mon carriers,  to  demand  and  receive  an  increased  rate  of  charge, 
to  be  notified  by  some  notice  aflixed  in  legible  characters  in  some  public 
and  conspicuous  part  of  the  office,  warehouse,  or  other  receiving-house 
where  such  parcels  or  packages  are  received  by  them  for  the  purpose  of 
conveyance,  stating  the  increased  rates  of  charges  required  to  be  paid  over 
and  above  the  ordinary  rate  of  carriage  as  a  compensation  for  the  greater 
risk  and  care  to  be  taken  for  the  safe  conveyance  of  such  valuable  ar- 
ticles, and  all  persons  sending  or  delivering  parcels  or  packages  contain- 
ing such  valuable  article  at  such  office  shall  be  bound  by  such  notice, 
without  further  proof  of  the  same  having  come  to  their  knowledge. 

And  (s.  3)  that  when  the  value  shall  have  been  so  declared,  and  the 
increased  rate  of  charge  paid,  or  an  engagement  to  pay  the  same  shall 
have  been  accepted  as  hereinbefore  mentioned,  the  person  receiving  such 
increased  rate  of  charge,  or  accepting  such  agreement,  shall,  if  required, 
sign  a  receipt  for  the  package  or  parcel  acknowledging  the  same  to  have 
been  insured,  which  receipt  shall  not  be  liable  to  any  stamp  duty ;  and 
if  such  receipt  shall  not  be  given  when  required,  or  such  notice  shall  not 
have  been  i^xed,  the  mail  contractor,  stage  coach  proprietor,  or  other 
common  carrier  shall  not  have  or  be  entitled  to  any  benefit  or  advantage 
under  the  act,  but  shall  be  liable  and  responsible  as  at  the  common  law, 
and  be  liable  to  refund  the  increased  rate  of  charge.     Also  (s.  4)  that 
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no  public  notioe  or  declaration  shall  be  deemed  or  conatnied  to  limit 
or  in  anywise  affect  the  liability  at  common  law  of  any  such  mail  con- 
tractors^ stage  coach  proprietors,  or  other  public  common  earners  for  or 
in  respect  of  any  articles  or  goods  to  be  carried  and  conveyed  by  them ;  but 
that  they  shall  be  liable,  as  at  the  common  law,  to  answer  for  the  loss  of, 
or  injury  to  any  articles  and  goods  in  respect  whereof  they  may  not  be 
entitled  to  the  benefit  of  this  act,  any  public  notice  or  declaration  b; 
them  made  and  given  contrary  thereto,  or  in  anywise  limiting  such 
liability  notwithstanding. 

Also,  (s.  5,)  that  every  office,  warehouse,  or  receiving-house  which 
shall  be  used  or  appointed  by  any  mail  contractor,  or  stage  coach  pro- 
prietor, or  other  common  carrier  for  the  receiving  of  parcels  to  be  con- 
veyed  shall  be  deemed  and  taken  to  be  the  receiving-house,  warehouse,  or 
office  of  such  mail  contractor,  stage  coach  proprietor,  or  other  common 
carrier ;  (t)  and  that  any  one  or  more  of  such  mail  contractors,  stage  coach 
proprietors,  or  common  carriers  shall  be  liable  to  be  sued  by  his,  her,  or 
their  name  or  names  only;  and  that  no  action  or  suit  commenced  to 
recover  damages  for  lo&s  of  or  injury  to  any  parcel,  package,  or  person 
shall  abate  for  the  want  of  joining  any  co-proprietor  or  co-partner  in 
such  mail,  stage  coach,  or  other  public  conveyance  by  land  for  hire  as 
aforesaid.  But  (s.  6)  nothing  in  the  act  contained  shall  extend  or  be 
construed  to  annul  or  in  any  wise  affect  any  special  contract  between  such 
mail  contractors,  stage  coach  proprietors,  or  common  carriers,  and  any 
other  parties,  for  the  conveyance  of  goods  and  merchandizes.  Also,  {$> 
7,)  that  where  any  parcel  or  package  shall  have  been  delivered  at  any 
such  office,  and  the  value  and  contents  declared,  and  the  increaaed  rate  of 
charge  paid,  and  such  parcels  or  packages  shall  have  been  lost  or  da- 
maged, the  party  entitled  to  recover  damages  in  respect  of  such  loss  or 
damage  shall  also  be  entitled  to  recover  back  such  increased  charges  in 
addition  to  the  value  of  such  parcel  or  package. 

And  (s.  8)  that  nothing  in  the  act  shall  be  deemed  to  protect  any  mail 
contractor,  stage-coach  proprietor,  or  other  common  carrier  for  hire  from 
liability  to  answer  for  loss  or  injury  to  any  goods  or  articles  arising  firom 
the  felonious  acts  of  any  coachman,  guard,  book-keeper,  porter,  or  other 
servant  in  his  or  their  employ,  nor  to  protect  any  such  coach- 
man, guard,  book-keeper,  or  other  servant  from  liability  for  any  loss  or 
injury  occasioned  by  his  or  their  own  personal  neglect  or  misconduct. 
Also,  (s.  9,)  that  such  mail  contractors,  stage  coach  proprietors,  or  other 

(0  5y»u  T.  CJUipltn,  1  N.  &  F.  129 ;  5  Ad.  ^  S.  «34,  •.  c. 
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common  carriers  for  hire  shall  not  he  concluded  as  to  the  valne  of  any 
parcel  or  package  by  the  value  declared,  hut  that  he  or  they  shall  in  all 
cases  be  entitled  to  require  from  the  party  suing^  in  respect  of  any  loss 
or  injury,  proof  of  the  actual  yalue  of  the  contents  by  the  ordinary  legal 
evidence,  that  the  mail  contractors,  stage  coach  proprietors,  or  other  com- 
mon carriers  as  aforesaid  shall  be  liable  to  such  damages  only  as  shall  be 
so  proved,  not  exceeding  the  declared  value,  together  with  the  increased 
charge  as  before  mentioned. 

This  act,  it  will  be  observed,  applies  solely  to  carriers  by  land,  and  the 
effect  of  it  is  to  prevent  the  owner  or  consignor  from  recovering  from  the 
carrier  the  value  of  any  of  the  enumerated  articles  when  the  vdue  of  the 
contents  of  the  parcel  or  package  in  which  they  are  inclosed  exceeds  10/., 
and  the  value  has  not  been  declared,  and  the  increased  rate  of  charge  paid 
by  the  consignor  pursuant  to  the  statute,  (k) 

Uninsured  parcels  consisting  of  enumerated  and  unenumerated  articles, 
— ^If  the  contents  of  the  parcel  or  package  are  of  a  miscellaneous  character, 
consisting  partly  of  enumerated  articles  and  partly  of  things  not  mentioned 
or  comprised  in  the  act,  the  carrier  is  released  from  all  liability  in  respect 
of  the  former,  but  as  regards  the  latter  the  common  law  liability  of  the 
carrier  remains  the  same  as  before  the  passing  of  the  statute.  Thus,  if  a 
trunk  containing  linen  and  wearing  apparel,  jewellery  and  trinkets,  be  de- 
livered to  a  carrier  to  be  carried  for  the  ordinary  hire,  or  to  accompany  the 
person  of  a  passenger,  and  such  trunk  is  lost  by  the  way,  the  carrier  is  not 
liable  for  the'value  of  the  jewellery  and  trinkets,  provided  he  has  posted  up 
the  required  notices,  but  he  remains  responsible  for  the  value  of  the  trunk 
and  linen  and  wearing  apparel,  as  at  common  law  before  the  passing  of 
the  act. 

Uninsured  parcels  consisting  solely  of  enumerated  articles. — If,  how- 
ever, the  contents  of  the  parcel  or  package  consist  entirely  of  the  enume- 
rated articles,  the  carrier  is  by  the  express  terms  of  the  act  freed  from  all 
responsibility  and  liability  in  respect  of  the  loss  thereof,  although  such  loss 
may  have  been  occasioned  by  the  grossest  negligence  and  misconduct  on 
the  part  of  the  carrier,  his  servants,  or  agents.  Thus  where  a  bale  of  silk 
of  great  value  was  delivered  to  a  carrier,  to  be  carried  for  the  ordinary  hire, 
and  was  lost  through  the  gross  negUgence  and  misconduct  and  entire  want 
of  care  of  the  carrier,  it  was  held  that  the  owner  was  precluded  by  the  act 
from  recovering  compensation  from  the  carrier  for  the  loss  of  the  parcel, 

(k)  The  wanfc  of  notice  of  value  muU  be  ipe-       P.  C.  429. 
cially  pleaded.     Symt   t.    Chaplin,  5   DowL 
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88  he  bad  not  declared  the  ntttore  and  valae  of  the  article,  and  paid  the 
increased  charge  according  to  the  rates  specified  in  the  notice  posted  in 
the  carrier  s  office.(/)  If  an  uninsured  parcel  or  package  consists  entirely 
of  enumerated  articles,  the  plaintiff  would  not,  it  seems,  be  entitled  U>  re- 
coTer  even  the  value  of  the  box  or  case  in  which  they  are  oontained.(M) 

The  eighth  section  of  the  statute  provides,  it  will  be  observed,  that  the 
act  shall  not  protect  the  carrier  fix>m  his  common  law  liability  in  respect 
of  the  felonious  acts  of  his  servants,  and  that  it  shall  not  protect  the 
coachman,  guard,  bookeeper,  or  other  servant  from  liability  for  losses  or 
injuries  occasioned  by  their  own  personal  neglect  and  miseondnet  As 
regards  the  latter  part  of  the  section  it  may  be  remarked,  that  the  ooacfa- 
man,  guard,  or  other  servant  of  the  carrier  is  not  by  the  common  law 
liable  in  any  way  ex  contractu  to  the  owner  of  the  goods  for  loss  or  damage 
arising  from  his  own  personal  negligence.  The  contract  for  the  carriage 
of  them  is  made  with  the  carrier  or  coach  proprietor  who  caxries  on  the 
business,  and  not  with  a  mere  servant  or  agoit  of  the  carrier  who  has  no 
interest  in  the  concern,  and  does  not  share  in  the  profits  of  the  business. 
Thus  where  an  action  was  brought  against  a  coach  porter  for  the  value  of  a 
parcel  lost  by  him,  and  fdso  against  the  driver  of  a  stage  coach  for  the 
loss  of  a  trunk,  it  was  held  that  as  the  defendant  in  each  case  had  received 
the  article  as  the  servant  and  agent  of  the  coach  proprietor  and  not  on  his 
own  account,  he  could  not  be  sued  by  the  owner  of  the  goods  for  the 
loss,  but  that  the  remedy  of  the  latter  was  upon  the  contract  -with  the 
master.(n) 

As  the  law  at  present  stands,  therefore,  the  carrier  may  accept  a  bale  of 
silk,  a  cart  load  of  iurs,  or  a  case  of  maps,  or  any  other  article  enumerated  in 
the  act,  may  receive  the  hire  and  enter  into  a  contract  for  its  conveyance 
according  to  an  address  given,  and  be  guilty  of  the  grossest  breadi  of  fiiith 
and  never  deliver  the  goods  to  the  consignee,  and  yet  the  owner  has  no 
remedy  against  him  for  his  breach  of  contract  if  he  has  omitted  to  insuse  the 
goods  and  pay  the  premium  for  insurance  according  to  the  increased  rate 
of  charge  posted  in  the  carrier^s  office.  It  is  difficult  to  see  why  parties 
should  be  compelled  to  insubb  and  pay  the  premium  for  insurance,  vrhen 
there  is  no  extraordinary  risk  to  be  run.  Such  an  arrangement  may  be 
exceedingly  advantageous  to  the  carrier,  but  it  is  oftentimes  expensive  and 
inconvenient  to  the  public.     The  owner  of  the  goods  may  be  quite  ready 


(0  Hinion  ▼.  DObin,  2  Ad.  &  &  v.  B.  646 ;  (n)  Cavawuk  t.  Svjck,  1  Pr.  331.     WiUiamM 

2  G.  &  DaT.  86.  t.  CrantUm,  2  Stark.  32.    Butter,  J.,  6  T.  IL 

(w  Wyld  V.  Ptd^ord,  b  M.  &  W.  iob,  4&2.       397  ;  Ld.  Kenjon,  8  T.  R.  533. 
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to  stand  to  all  the  ordinaiy  risks  and  hazards  of  the  road,  and  may  desire 
only  to  receive  at  the  hands  of  the  canier  that  amount  of  care  and  caution 
which  is  necessary  for  the  faithful  and  due  oonveyaaoe  of  the  property^  and 
the  bondjide  execution  of  the  contract  for  the  carriage  of  them.  For  the 
exercise  of  this  labour  of  care  which  is  inseparable  from  die  labour  of  con^ 
veyance,  the  carrier  receives  his  hire,  and  whilst  it  may  be  right  to  protect 
him  from  his  risk  as  an  insurer,  unless  the  goods  he  conveys  are  insured 
and  paid  for,  he  ought  not  in  justice  to  the  public  to  be  relsaaed  from 
those  ordinary  duties  and  obUgations  naturally  resulting  from  his  contract, 
and  which  are  essential  to  the  maintenance  of  good  faith.  If,  indeed,  the 
nature  and  quality  of  the  parcel  have  been  concealed,  and  such  coneealment 
has  in  any  way  increased  the  risk,  or  contributed  to  the  ixgury  or  the  loss, 
then  the  carrier  ought  to  be  released,  as  he  is  rdeased,  as  we  have  before 
seen,  (ante,  816,  817,)  at  common  law  and  by  numerous  decisions  of  the 
courts,  from  all  responsibility  and  liability  in  respect  of  such  injury  or 
loss. 

Construction  of  the  Carrier's  Act. — ^The  statute  extends  to  all  the 
articles  enumerated  in  the  first  section,  although  not  within  the  words  of 
the  preamble,  "  an  article  of  great  value  in  a  small  compass,"  and  to  entitle 
a  party  to  recover  for  loss  of  or  injury  to  any  article  of  the  description  men- 
tioned, express  notice  must  be  given  to  the  carrier  of  the  nature  and  value 
of  the  article,  and  the  increased  rate  of  remuneration  paid,  or  an  engage- 
ment to  pay  the  same  be  accepted  by  the  person  receiving  such  article  for 
conveyance.  It  is  not  sufficient  for  the  owner  to  describe  in  writing  on 
the  outside  of  a  parcel  or  box  the  nature  of  the  contents.  The  carrier 
must  have  distinct  information  thereof,  and  an  opportunity  of  demanding 
the  increased  rate  of  carriage. 

Olass. — ^A  looking-glass  of  considerable  size,  and  exceeding  the  value 
of  j610,  was  delivered  packed  up  in  a  case  at  a  carrier's  receiving  office. 
On  the  outside  of  the  case  was  written,  ".Hate  glass,  keep  this  edge  up- 
wards," but  no  declaration  was  made  of  the  nature  and  value  of  the  article, 
and  no  increased  rate  of  carriage  paid.  The  glass  was  accidentally  broken 
during  the  journey,  and  it  was  held  that  as  no  specific  notice  had  been 
given  to  the  carrier,  and  no  increased  remuneration,  or  engagement  to  pay 
the  same  had  been  given  to  enable  him  to  guard  the  property  from  the 
ordinary  hazards  of  the  road,  he  was  not  responsible  for  the  d^^mage  that 
had  been  sustained,  (p) 


(o)  Owen  ▼.  BmmMt,  2  C.  &  M.  368 ;  i  Tyr.  183,  f.  c    £o^j.  PifUi,  8  C.  &  P.  361. 
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Furg — TrinkeU — Silks, — Hat  bodies  made  of  felt,  which  is  a  sabstance 
composed  partly  of  the  soft  Air  or  down  of  the  rabbit  detached  from  the 
skin,  and  partly  the  wool  of  sheep,  have  been  held  not  to  beyifrtf  within  the 
description  of  the  carrier's  act,(/7)  and  wearing  apparel  and  dresses  made 
up  for  use  seem  not  to  come  within  the  operation  of  the  act.  Thos  it  has 
been  held  that  silk  dresses  made  up  for  wear  do  not  come  within  the  mean- 
ing of  the  term  ''8ilks,*'(^)  and  it  would,  therefore,  probably  be  holden  that 
boas  and  tippets  and  comforters  in  a  lady^s  trunk  would  not  be  "  furs" 
within  the  meaning  of  the  act  Lord  Abinger  is  reported  to  have  held 
that  eye-glasses  set  in  gold  with  gold  chains  attached  to  them  to  be  huog 
round  the  neck  of  the  wearer,  are  not  ^*  tiinkets,"(r)  and  are  not  included 
amongst  the  enumerated  articles.  The  gold,  however,  is  gold  in  a  manu- 
factured state,  \xii  as  the  article  may  be  thought  to  be  often  a  necessary 
article  of  wearing  apparel,  it  may  possibly  be  considered  not  to  come  within 
the  scope  and  meaning  of  the  statute  on  that  ground. 

XJABILFTY  of  the  EMPLOTEB  of  the  COMMON  CARRIEB. 

Payment  qfihe  fabs  or  hibe. — Carrier  sliev. — ^We  have  already  seen 
that  when  credit  has  not  by  the  express  contract  of  the  parties  been  given 
for  the  payment  of  the  price  of  the  carriage  of  goods,  the  delivery  of  the 
goods  to  the  consignee,  and  the  payment  of  the  price  of  the  carriage  of 
diem',  are  concurrent  acts  to  be  performed  at  the  same  time,  so  that  the 
carrier  is  entitled  to  retain  possession  of  the  things  he  has  carried,  undl 
he  receives  or  is  tendered  his  hire  for  their  conveyance,  (s)  If  the  con- 
signee refuses  to  accept  them,  the  carrier  then  holds  them  at  the  disposal 
and  for  the  benefit  of  the  consignor,  and  is  entitled  to  look  to  the  latter 
for  the  payment  of  his  hire.     (Ante,  254  .)    But  the  carrier  has 

no  right  of  lien  by  the  common  law  for  anything  beyond  the  price  of  the 
carriage  of  the  goods  conveyed.  He  cannot  detain  them  until  he  has  re- 
ceived payment  of  a  general  balance  due  to  him  from  the  owners  of  such 
goods. (0  Common  carriers  have  oftentimes  attempted  to  obtain  a  lien  of 
this  description,  and  to  secure  the  payment  of  debts  due  to  them  for  the 
previous  conveyance  of  goods,  by  giving  notices  to  the  efiect  that  all  goods 
delivered  to  them  for  conveyance  will  be  holden  as  a  security  for  the  pay- 
ment of  such  debts,  as  well  as  for  the  payment  of  the  price  of  their  own 


(p)  Majfhsv  T.  Nehon,  6  G.  &  P.  58.  867« 

(9)  Davty  T.  Maton,  Gar.  &  M.  46.  (0  Ruihwtrth  r.  ffad^idi,  6  Baal,  519 ;  7 

(r)  Davey  v  Mason,  Gar.  &.  M.  50.  Baat,  224.    Butler  ▼.  WooleoU,  2  N.  B.  (5  B.  & 

(«)  Holt,  C.  J.,   Vorke  v.  Oretiavgk,  Baym.  P.)  64.    Storr  v.  Crowley,  M'Glel.  &  T.  137. 
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carriage,  (f/)  Bat  the  common  carrier  has  no  right  to  make  any  snoh  bar- 
gain or  stipulation.  He  is  bound,  as  we  have  already  seen,  so  long  as  he 
has  room  in  his  cart  or  carriage,  to  convey  the  goods  of  all  persons  on 
being  tendered  his  hire  for  the  carriage  of  the  particular  goods  sought  to 
be  conyeyed,(ar)  and  if  he  does  obtain  a  promise  from  the  consignor  to  the 
effect  that  he  shall,  if  he  carries  the  goods,  have  a  right  to  retain  them  in 
his  hands  as  a  security  for  the  payment  of  an  antecedent  debt,  such  pro- 
mise is  a  mere  nudum  pactum  of  no  force  or  effect  in  the  eye  of  the  law. 
(Ante,  22,  28.) 

If  a  person  goes  to  a  coach  office,  and  orders  a  place  to  be  booked  for 
him  by  a  particular  coach,  and  that  be  done,  and  he  then  leaves  his  port- 
manteau at  the  coach  office,  the  coach  proprietor  will  have  a  lien  upon  the 
portmanteau  for  his  reasonable  and  customary  remuneration  and  charge  in 
such  cases,  but  not  for  the  full  amount  of  the  coach  fare.  If  the  party 
merely  leaves  his  portmanteau,  and  no  place  is  booked,  the  coach  proprie- 
tor has  no  lien  upon  the  portmanteau  at  all.  (y)  When  goods  delivered  to 
be  carried,  are  received  from  the  waggon  of  the  common  carrier  by  the 
consignee,  and  are  merely  carried  into  the  warehouse  to  be  weighed,  the 
carrier  has  no  right  to  charge  for  warehouse-room,  and  if  the  goods  are 
taken  up  on  the  road,  and  have  never  been  booked,  he  has  no  right  to 
charge  for  the  booking  of  them ;  and  if  after  tender  of  the  price  of  the  car- 
riage he  detains  them  for  these  small  charges,  the  detention  is  unlawful, 
and  an  action  may  be  brought  against  him  in  respect  thereof,  (z) 

A  common  carrier  of  passengers  and  luggage  has  a  right  of  Uen  upon 
the  luggage  for  the  payment  of  the  price  of  the  carriage  of  the  passengers 
as  well  as  of  his  effects ;  but  he  has  of  course  no  right  to  detain  the  per- 
son of  the  passenger  or  the  clothes  he  is  actually  wearing,  (a)  And  if  the 
carrier  once  parts  with  the  possession  of  the  goods,  he  loses  his  lien  as  in 
other  cases.  But  if  he  loses  the  possession  by  fraud,  the  lien  revives  if 
possession  is  recovered,  (i) 

Common  carriers'  charges  must  be  fair  and  reasonable,  and  according 
to  the  ordinary  and  customary  rate  of  remuneration.  They  cannot  charge 
more  than  the  customary  hire,  but  there  is  nothing  to  prevent  them  from 
charging  less.  If  a  person  sends  to  a  carrier's  office  to  know  his  rate  of 
charge,  the  carrier  is  bound  by  the  representation  there  made  by  his  clerks, 
and  if  goods  are  sent  upon  the  faith  of  such  representation,  the  carrier 

{u)  Wright  ▼.  SnsU,  5  B.  &  Aid.  858.  («)  Lambert  ▼.  Rohkuan,  1  Bsp.  119. 

{x)  Ante,  s.  8.    J<met  t.  TarUtcm,  9  M.  &  (a)  Wo^r.  Summert,  2aunpb.  881. 

W.  677 ;  1  Dowl.  n.  b.  626.  {h)  Wallace  t.  WoodiaU,  &.  &  M.  194. 
(y)  Hiffffim  ▼.  Brelkerian,  6  C.  &  P.  2. 


828  COMMON    CAltBIERS — RAILWAY  CHARGES. 

cannot  ofaarge  more  than  tbe  sam  named,  although  the  derk  may  have 
inadvertently  fallen  into  a  mi8take.(c) 

Bailufay  charges. — ^By  an  aot  of  parliament,  under  which  a  railway 
company  was  incorporated,  it  was  provided  that  the  charges  for  tk 
carriage  of  goods  be  reasonable  and  equal  to  all  persons.  The  com- 
pany itself  acted  as  a  common  carrier  of  goods  for  the  public, 
and  issoed  obtain  scales  of  their  charges  for  the  carriage  of  goods,  in- 
cluding the  collection,  loading,  unloading,  and  delivery.  They  also  cm- 
ried  goods  for  other  carriers,  to  whom  they  made  certain  allowaaces  for 
collection,  &c.,  performed  by  such  carrieors^  In  their  dealings,  however, 
with  a  particular  carrier,  they  refused  to  make  such  allowaaces,  and  it  was 
held  that  the  charges  to  such  carrier  were  not  equal  or  reasonable,  and 
that  such  carrier  might  recover  from  the  company  divers  extra  charges 
paid  by  him  over  and  above  what  had  been  chaiged  to  other  carriers  and 
to  the  public,  in  an  action  for  money  had  and  received,  such  payments  not 
being  voluntary,  but  made  in  order  to  induce  the  company  to  do  that 
which  they  were  by  law  bound  to  do  without  requiring  such  payments. 
And  it  was  held,  also,  that  all  acts  of  parliament  conferring  privileges 
upon  companies  are  to  be  construed  strictly  again^  the  company,  and  libe- 
rally as  regards  the  public.  (<^) 

If  a  railway  company  makes  and  posts  at  the  offices  and  stations  a  bye- 
law  to  the  effect  that  every  passenger  who  loses  his  ticket  shall  be  liable  to 
pay  the  full  fare  from  the  most  distant  station  on  the  line,  the  company 
has  no  power  to  enforce  this  bye-law  by  detaining  the  person  of  a  pas- 
senger who  has  lost  his  ticket  and  refuses  to  pay  the  specified  amount.(f ) 

U)  WimgiUld  y.PaekimgUm,  2  0.  &  P.  600.  CfraaidJimeU  H  Co,  10  M.  &  W.  890 ; 8 lUL 

((Q  Parker  T.  Ot  WuU  RaO.  Co.  7  H.  &  Gr.  Ou.  193. 

258 ;  7  8c.  N.  B.  885,  a.  c.   Ai  to  wimt  ai«  not  («)  CkUion,  r.  Load.  ^^  Cntyd,  RtaL  Go. 

naaonable  and  equal  chaigei,  aee  Pid^fordr.  (Ezidir.)  Not.  27tJi,  1846. 
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SECTION  I. 

OF  A   DEPOSIT  OB  SIMPLE   BAILMENT  WITHOUT  BEWABO. 

A  Deposit  or  simflb  bailbcent^  styled  by  the  Roman  lawyers  DBPOsmiM, 
may  be  defined  to  be  a  delivery  or  bailment  of  goods  in  tnist  to  be  kept 
for  the  bailor  and  redelivered  on  demand.(a)  It  is  of  the  very  essence  of 
a  deposit  that  it  be  gratoitons,  for  if  anything  is  to  be  paid  for  the  oare 
and  custody  of  the  article,  it  immediately  becomes  a  contract  for  the  letting 
and  hiring  of  labour  and  services  and  oare  to  be  employed  upon  the 
chattel,  and  belongs  to  the  class  locatio  opbbib  et  custodije.  (Ante, 
754,  772.) 

(a)  Dig.  Vh.  16,  tit  8, 1,  f  46,  §  46.     Ante,  709,  770,  m  to  bailBients  in  gfnend. 
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In  the  Boman  law  the  term  depoaitum  is  applied  to  the  delivery  of  realty 
to  be  kept  for  the  owner  as  well  as  to  a  delivery  of  personalty.  Thus  when 
a  man  during  his  absence  from  home  committed  his  house,  and  all  that  was 
in  it,  to  the  keeping  of  a  friend,  this  was  called  a  deposit  by  the  civilians. 
In  the  absence  of  an  express  contract  between  the  parties,  the  nature  of  the 
bailment  must  be  determined  by  the  nature  of  the  thing  bailed,  and  npoB 
what  is  required  to  be  done  for  its  preservation  and  safe  keeping.  When 
passive  custody  in  some  secure  place  of  deposit  alone  is  required,  as  in  the 
case  of  most  bailments  of  inanimate' chattels,  the  bailment  is  a  naked  de- 
posit or  simple  bailment,  whilst  if  work  and  labour,  services  and  skiU  are 
necessarily  required  for  its  preservation,  as  in  the  case  of  bailments  of  liTing 
ftniwiRlg  or  perishable  chattels,  then  the  bailment  becomes,  as  presently 
mentioned,  a  mandate. 

Deposits  how  made, — In  order  to  create  and  constitute  a  deposit,  the 
subject  matter  of  the  bailment  must  be  either  actually  or  constructivdy  de- 
livered to  the  bailee,  or  it  must  be  in  his  possession  or  under  his  control 
at  the  time  he  undertakes  the  charge  of  it.     A  mere  promise  to  take 
charge  of  a  thing  which  has  never  either  actually  or  constructively  come 
into  the  possession  of  the  promisor,  cannot  of  course  constitute  a  deposit. 
But  a  delivery  to  the  servant  of  the  promisor,  or  to  a  person  whom  he 
has  appointed  to  receive  the  chattel,  and  who  has  assented  to  hold  it  on  his 
behalf^  or  any  acts  on  the  part  of  the  promisor  manifesting  a  clear  in- 
tention to  take  charge  of  a  thing  which  is  not  capable  of  manual  debvery, 
but  which  has  been  placed  at  the  disposal  and  under  the  control  of  the 
promisor,  will  constitute  the  latter  a  depositary  in  Contemplation  of  law.(^) 
Thus,  in  the  Boman  law,  if  a  man  went  from  home  leaving  the  keys  of  his 
house  with  his  neighbour,  the  bailee  of  the  keys  was  considered  to  be  the 
depositary  of  the  house.     If  a  creditor  holding  a  pledge  receives  pay- 
ment of  the  debt,  but  continues  to  hold  the  pledge,  he  becomes  a  depositary 
of  the  latter  for  his  quondam  debtor.      So  if  a  tradesman  sells  any  specific 
chattel,  but  neglects  to  deliver  it,  he  becomes  the  depositary  of  the  pur- 
chaser.   But  a  man  cannot  be  made  a  depositary  without  his  knowledge 
and  consent ;  he  cannot  have  the  possession  of  another  man's  property 
with  its    accompanying    duties    and    responsibilities  forced  upon  him 
against  his  wilL     Thus,  if  a  tradesman  anxious  to  sell  his  wares  and  mer- 
chandize sends  them  to  my  house  without  any  previous  communication 
with  me,  and  without  having  obtained  my  previous  consent,  and  they  are 
taken  in  by  my  servant,  and  in  my  absence,  or  without  my  knowledge,  I 

(6)  See  ante,  p.  5|f  to  67,  u  to  actual  and  oooftnictiTe  deliTecy. 
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do  not  by  reason  thereof  become  the  depositary  of  the  goods,  and  clothe 
myself  with  the  care  of  them.(^)  A  servant  left  in  charge  of  my  house 
has  authority  to  receive  for  me  whatever  I  have  directed  to  be  sent 
home>  or  to  be  delivered  into  my  possession,  but  not  things  that  may  be 
left  by  mistake,  or  without  my  sanction  or  authority.  If  a  man  brings 
goods  to  a  house  without  the  warrant  of  the  master,  under  circumstan- 
ces naturally  leading  to  the  conclusion  that  they  have  been  ordered  to  be 
left  by  the  latter,  this  is  a  fraud  upon  the  servant  who  takes  them  in,  and 
the  acceptance  of  them  under  such  circumstances  does  not  impose  either 
upon  the  servant  or  the  master  the  duties  and  responsibilities  of  a  de* 
positary. 

In  the  Boman  law  there  are  various  kinds  of  deposits  giving  rise  to 
a  greater  or  less  degree  of  liability  according  to  the  circumstances  under 
which  the  deposit  was  made,  or  the  events  which  might  subsequently  arise. 
Thus,  if  the  deposit  was  made  under  pressing  necessity,  such  as  a  fire, 
a  shipwreck,  or  some  overwhelming  calamity,  it  was  called  '^miserabile 
depositum,"  and  if  the  depositary  was  guilty  of  any  default  or  neglect  of 
duty  he  was  bound  to  make  compensation  to  the  depositor  to  the  extent  of 
double  the  value  of  the  article,  or  twice  the  damage  or  loss  actually  sus- 
tained. But  if  the  deposit  was  a  voluntary  deposit  made  for  the  mere 
convenience  of  the  depositor,  and  not  under  the  pressure  of  misfortune, 
the  depositary  was  only  liable  to  the  extent  of  the  actual  damage. 

Implied  snoaoements  and  lxabilities  of  the  depositary. 

A  depositary  is  in  general  bound  to  take  the  same  amount  of  care 
of  things  intrusted  him  to  keep  that  he  has  ordinarily  taken  of  his  own 
property.  He  will  be  liable  to  make  compensation  to  the  owner  if  the 
goods  are  damaged  and  lost  by  reason  of  pross  negligence  in  the  keep- 
ing of  them,  but  he  is  not  responsible  for  common  neglect  or  ordinary 
casualties.  Any  wilful  abuse  of  the  thing  deposited,  or  such  an  amount 
of  neglect  or  want  of  care  as  appears  to  be  incompatible  with  ordinary  good 
faith  between  man  and  man  will  amount  to  gross  negligence,  (rf)  Thus,  if 
a  man  takes  charge  of  money  and  leaves  it  upon  a  shelf  in  an  open 
drawer,  in  a  place  of  public  resort,  when  he  might  have  placed  it  under 


(e)  Lethbridge  ▼.  PkUlipi,  2  Stark,  644.  dum  cunun  in  deposito  prsBf  tat  firaade  non  caret 

{d)  Holt,  G.  J.4  Coifat  t.  Bernard,  2  Raym.  Nee  enim  Mdy^  fide,  minorem  iii  qnam  sail  re- 

909.  Lam  t.  Couim,  1  ib.  656.  €fiibim  r.  Paynr  biu  dillgentiam  pnMtabit  Dig.  lib.  16,  tit.  8,  32. 

Urn,  4  Bur.  2,S00,     Niii  tamen  ad  fuiim  mo- 
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lock  and  key,  this  is  a  want   of  care  inccmsistent  with  good  fiuih,  and 
amounts  conseqaently  tO  gross  negligence. (^) 

The  amount  of  care  to  be  exercised  in  the  selection  of  a  safe  place  of 
deposit  for  a  particular  chattel  is  usually  regulated  by  the  degree  of  dan- 
ger of  loss.  A  man  might  leave  a  ton  of  coals  or  a  load  of  hay  un- 
guarded  and  unwatched  on  a  public  wharf  without  any  imputation  of  groas 
negligence  or  of  any  neglect  at  all,  but  if  he  were  to  do  the  same  irith  a 
cargo  of  silks  or  wines,  he  would  be  pronounced  guilty  of  gross  neglect  The 
nature  and  value  of  the  article  is  a  necessary  ingredient  in  the  considera- 
tion of  every  question  of  negligence*  A  man  would  not  be  expected  to 
take  the  same  care  of  a  box  of  ninepins  as  of  a  box  of  diamonds;— 
of  a  bag  of  marbles  as  of  a  bag  of  sovereigns  ;  or  the  same  oare  of  a  com- 
mon sign  board  as  of  a  rare  painting ;  what  might  be  care  and  diligence 
in  the  keeping  of  the  one  thing  would  be  gross  negligence  in  the  cos* 
tody  of  the  other. 

If  a  package  or  a  box,  sealed  or  locked,  be  deposited,  and  the  de- 
positary is  not  made  acquainted  with  the  contents,  he  is  bound  only 
to  take  that  care  of  the  article  which  its  general  appearance  seems  to  re- 
quire ;  and  in  case  it  should  be  lost  or  destroyed  through  gross  n^lect,be 
will  only  be  liable  to  the  extent  of  the  apparent  value  of  the  artide 
without  reference  to  the  contents,  but  if  he  is  made  acquainted  with  Ibe 
contents — ^if  he  is  told  that  the  box  contains  gold  or  jewels,  glass  or  china, 
of  great  value,  he  is  then  bound  to  exercise  a  degree  of  care  proportioned 
to  the  proper  keeping  of  such  articles,  and  if  he  then  exposes  the  box  in 
unsafe  places,  or  subjects  it  to  rough  or  improper  treatment,  and  the  con- 
tents are  damaged  or  destroyed,  he  must  make  compensation  to  the  ovner 
to  the  full  extent  of  the  injury  sustained.  (/) 

The  degree  of  care  which  the  depositary  is  bound  to  take  in  the  selec- 
tion of  a  safe  place  of  deposit  is  (as  previously  m^xtioned)  that  degree  of 
care  which  he  has  been  in  the  habit  of  extending  to  his  own  property. 
In  reference  to  this  rule  it  has  been  thought  that  if  the  depositary  loses  hi^ 
own  goods  at  the  same  time  that  he  loses  the  deposit,  he  shall  not  he  an- 
swerable, as  he  has  taken  as  much  oare  of  the  latter  as  of  his  own 
property.     The  question  of  liability,  however,  is  not  to  be  determined  by 


(«)  Doorman  t.  Jenkint  2  Ad.  &  E.  256 ;  4  Doniat  dep.  1. 17.  Si  dsta  ngnata  depontast, 
N.  &  M.  173.  Domat.  L.  1,  tit.  7,  s.  8, 4.  Big.  ntrnm  data  tantum  petatnr;  an  et  ipeciei  com* 
lib.  50.  tit.  16,  223.  JonetJ,Lewu,  2  Vcb.  prehendendsBsintl  etait^Trebatiiiicistami^eteB- 
Ben.  240.  dam,  non  tmgulanmi  remm  depodt!  ogemidnoi. 

(/)  BontoiC$  caie  Pasch.  8  Bdw.  2.    Hayn.  Quod  si  res  o$teiiim  lunt;  et  sic  deposits  adjid- 

Tear  Book,  275.  Fitz.  Abr.    Detinne  69.  Bnk.  endae  sant  ot  apeciefl  Testis.   Djff.  fib.  16,  lex  1. 

Inst  B.  3..  tit.  1,  §  27,  p.  490 ;   1  Stark.  239 ;  §  41. 
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what  the  depositary  may  have  done  in  the  particular  instance,  bnt  by  his 
general  habits  and  oharaoter,  and  mode  of  life,  and  the  degree  of  caie  he 
has  ordinarily  bestowed  upon  his  own  property.  If  he  has  been  guilty  of 
gross  neglect,  he  cannot  excuse  himself  from  liability  by  showing  that  he 
lost  his  own  goods  at  the  same  time  that  he  lost  his  neighbour'8.(^)  Thus, 
where  a  coffee-house  keeper  took  charge  of  a  sum  of  money,  and  put  it 
with  a  larger  sum  of  money  of  his  own  into  his  cash-box,  which  he  left  in 
the  pubUo  tap-room  of  his  coffee-house,  from  whence  it  was  stolen,  it  was 
held  that  the  oircumstanoe  of  his  having  lost  his  own  money,  together  with 
the  deposit,  would  not  exculpate  him  from  the  charge  of  gross  negli* 
genoe.(A) 

The  law/Jiowever,  expects  the  depositor  to  exercise  a  reasonable  amount 
of  vigilance  in  the  protection  of  his  own  interests,  and  if  he  will  blindly 
and  without  making  any  previous  inquiry  go  and  d^osit  goods  in  the 
hands  of  a  person  of  weak  intellect,  or  a  child,  or  a  minor,  without  expe- 
rience, or  a  notoriously  idle  and  careless,  or  drunken  fellow,  he  cannot  ex- 
pect the  same  care  from  them,  as  from  a  prudent  and  cautious  house- 
keeper ;  and  if  the  goods  are  injured  or  lost  by  the  gross  negligence  of 
such  depositaries,  he  must  bear  the  consequence  of  his  own  rashness  and 
folly,  and  put  up  with  the  loss.  Having  himself  been  guilty  of  gross  neg- 
Ugenoe  in  the  first  instance  by  intrusting  property  to  a  person  of  whom  he 
knew  nothing,  and  into  whose  previous  habits  and  character  he  did  not 
trouble  himself  to  inquire,  he  has  no  ground  either  in  foro  consciendad  or  in 
point  of  law  to  charge  the  bailee  with  the  loss.  Having  invited  the  dis- 
aster himself  he  must  bear  the  brunt  of  it.(i)  So  if  after  the  deposit  the 
depositary  becomes  of  unsound  mind,  or  falla  into  drunken  or  disorderly 
habits,  and  the  depositor  is  near  at  hand,  and  has  full  knowledge  thereof, 
but  makes  no  attempt  to  protect  himself  by  withdrawing  the  deposit,  and  a 
loss  afterwards  occurs,  the  law  will  not  help  him  to  obtain  redress.  But  if 
after  having  trusted  his  property  to  the  care  of  a  person  of  character  and 
reputation,  he  were  to  depart  to  a  distance  and  deprive  himself  of  the 
pow^  or  opportunity  of  retaking  it,  the  depositary  would  continue  respon- 


is)  *'  There  are  some  ezpreanons  in  Lord  HoU*i 
judgment  from  which  a  vnperficial  reader  might 
infer  that  his  lordship  thousht  a  depositary  would 
always  he  seeuie  proTided  ne  kept  the  goods  de- 
posited  with  as  nrach  care  as  nis  own,  hut  on 
looking  attentively  at  the  whole  context  it  ap- 
pean  that  his  lordship  considered  the  hailee's 
l^^^puig  ffoods  deposited  as  he  kept  his  own  as  an 
aigument  against  the  supposition  that  gross  negli- 
genoe  had  been  eommittad  rather  than  as  any  suh> 


stantial  ground  of  discharge.'*  1  Smiths  t  leading 
cases,  99. 

(A)  Doorman  t.  Jeukmiy  2  Ad.  &  E.  258 ;  i 
N.  &  M.  170,  s.  c.  NtUon  t.  Maetintoth,  post. 

(%)  Quia  qui  ne^'genti  amico  rem  custodien- 
dam  tradit  sihi  ipsi  et  propriae  &tuitati  hoc  debet 
imputare.  Brae  Lib.  8,  99.  b. ;  InsU  lib.  8  tit. 
15,  §  8.  Dig.  tib.  16,  tit.  8,  82.  Holt,  C.J, 
Coggt  T.  Bernard,  2  Baym.  914, 915. 
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sible  for  its  safety.  And  if  the  deposit  bad  been  made  nnder  the  presBiue 
of  an  overwhehning  necessity,  or  upon  some  sadden  emergency,  the  law 
would  probably  throw  an  increased  amount  of  liability  and  responsibility 
upon  the  shoulders  of  the  bailee  by  reason  of  the  confidence  necessarily 
reposed  in  him. 

If  a  depositary  commits  a  breach  of  trust  and  sells  the  deposit,  the  de- 
positor may  maintain  an  action  of  trover  against  the  purchaser  for  the  re- 
covery of  the  value  of  the  deposit  if  the  latter  neglects  to  yield  it  up 
on  demand. (^)  If  goods  are  bailed  by  A.  to  B.  to  be  kept  by  the 
latter,  and  B.  bails  them  to  C,  who  uses  and  wastes  the  goods,  (7.  is  liable 
to  an  action  at  the  suit  of  A.  for  the  recovery  of  compensatton  for 
the  damage  sustained.  (/) 

A  depositary  has  no  right  to  make  use  of  the  deposit  for  Ids  own  benefit 
and  advantage,  if  he  does  so,  and  the  thing  is  lost  or  injured,  or  deterio- 
rated in  value  through  such  user,  the  depositary  must  make  good  the 
lo38.(m)     If,  however,  the  subject  matter  of  the  bailment  be  a  living  ani- 
mal, such  as  a  hound,  or  a  horse,  which  requires  air  and  exercise,  the 
bailee  has  an  implied  authority  from  the  owner  to  use  it  to  a  reasonable 
extent,  and  is  under  an  implied  engagement  to  give  it  proper  air  and 
exercise.  (»)    If  a  sum  of  money  is  bailed  by  one  man  to  another  under 
circumstances  fairly  leading  to  the  presumption  that  the  bailee  had  aatho- 
rity  from  the  bailor  to  use  it  or  not  as  he  may  think  fit,  the  bailee  wfll 
stand  in  the  position  of  a  mere  depositary,  or  he  will  be  clothed  with  the 
increased  duties  and  liabilities  of  a  borrower  according  as  he  may  or  may 
not  have  thought  fit  to  avail  himself  of  the  privilege  of  user  impliedly  ac- 
corded  to   him.     If  he  puts  the  money  into  a  coffer,  or  bag,  and  re- 
frains from  using  it,  and  so  preserves  its  identity  with  the  intention  of  re- 
storing it  in  individuo  to  the  bailor,  he  undertakes  the  duty  of  a  mere 
depositary,(o)  and  he  is  bound  only  to  take  the  same  care  of  the  dqK)6it 
that  he  was  in  the  habit  of  bestowing  upon  his  own  money,  and  he  wonld 
not  be  responsible  for  loss  by  robbery,  fire,  or  any  other  casualty.     But  if 
he  were  to  mix  the  sum  deposited  with  his  own  monies  with  the  intention 
of  restoring  an  equivalent,  and  so  destroy  the  identity  and  individaality  of 

(k)  Cooper  y.  WUUmat,  1  C.  B.  672.   WkiU  inyolTinff  the  criminality  of  theft.    Instit.  Hh.  4. 

T.  iS[p«f<^M,  18M.&  W.60S.  titl,§6.   Cod.  Hb.  4,  tit.  84.  8  IMa  Ub.  16.  tiL 

(/)  12  Ed.  4.  fol.  IS,  pi  9.     13  Bd.  4.  fol  0,  8,  29.    Merry  y.  Oreeik,  7  M.  fit  W.  623 

pi,  5,Loe8chman  y.  Machin,  2  Stark. 811.  Itaae  (n)  Poet.  s.  3.  (Maitbatb.) 

Y.  Clark,  2  Bulstr.  309.    BtLxtim  y.  Baughan,  6  (o)  Si  pecania  apud  te  ab  initio  bac  lege  d«> 


C.  &P.674.  posita  nt,    at   ai  YolniMes  nteferia  prinsqu— 

(m)  In  the  Boman  law  the  uoaathorised  nse      utarifl,  depoaiti  teneberia.    Dig.  lib.  16,  tit  S,  1. 
of  the  deposit  amounted  to  a  grow  breach  of  trust      §  34. 
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the  subject  matter  of  ibe  bailment,  this  would  be  a  user  of  the  money 
which  would  at  once  alter  the  nature  and  character  of  the  bailment,  con- 
verting it  into  a  loan  for  use  and  consumption  with  its  increased  duties  and 
respon8ibilities.(p) 

In  ordinary  cases  of  deposits  of  money  with  bankers,  the  transaction 
amounts  to  a  mutuum  or  loan  for  use  and  consumption,  it  being  under- 
stood that  the  banker  is  to  have  the  use  of  the  money  in  return  for  his 
consent  to  take  charge  of  it.  A  depositary  to  whom  a  sum  of  money  has 
been  bailed  to  be  kept,  would  naturally  be  justified  in  selecting  a  respec- 
table bank  as  a  place  of  deposit.  If  he  pays  in  the  money  in  the  name  of 
the  depositor,  and  places  it  to  the  account  of  the  latter,  the  amount  then 
remains  in  the  bank  at  his,  the  depositor  s  risk,  and  if  the  honker  fails,  the 
depositor  must  bear  the  loss,  but  if  the  depositary  pays  in  the  money 
to  his  own  account  and  his  own  credit,  this  is  of  course  a  user  of  the 
money  for  which  the  latter  shall  be  responsible.  If  he  had  an  implied 
authority  to  use  the  money  and  has  so  exercised  it,  then  he  stands  as 
before-mentioned  in  the  position  of  a  borrower  for  use  and  consumption. 
In  either  case  he  is  bound  to  make  good  the  los8.(;) 

Restoration  of  the  deposit. — Liahiliiies  of  stakeholders. — If  the 
deposit  has  been  made  by  two  persons  jointly,  it  cannot  be  revoked,  and 
the  thing  deposited  be  demanded  back  by  one  of  them  alone.  If  a  valid 
and  binding  contract  is  made  between  A.  and  8.  for  the  performance  of 
some  act  or  duty  by  B.  by  an  appointed  day,  or  vrithin  a  reasonable  time 
after  the  making  of  the  contract,  and  for  the  payment  of  money  by  A.  to 
B,  on  the  act  being  done,  and  the  sum  to  be  paid  is,  by  the  mutual 
agreement  of  the  parties,  deposited  by  A.  in  the  hands  of  C,  to  be  paid 
over  to  B.  on  the  performance  of  his  contract,  and  in  default  to  be  re- 
turned to  A,y  the  deposit  cannot  be  revoked,  and  the  money  be  demanded 
back  from  the  stakeholder  by  A.  without  the  consent  of  £.,  (r)  unless 
the  transaction  is  illegal,  (s)  As  soon  as  the  stakeholder  has  received 
the  deposit,  he  is  bound  to  hold  it  to  abide  the  event,  and  must  not  pay 
it  over  to  either  party  until  the  condition  upon  which  it  was  made  payable 
or  returnable  has  been  accomplished.  Thus,  where  an  auctioneer  has 
received  a  deposit  from  the  purchaser  of  an  estate  to  be  paid  over  to  the 


(p)  Pott  1.  8.  (CoMMODATVif.)    Dig.  lib.  12,  Mamy  t.  BaniMr.  4  Had.  418, 419 ;  IJac.  ft 

tit.  1,  4.  UlpimiB,  lib.  84,  ad  Sabinun.  loft.  Walk.  241,  a.c 

lib.  8,  tit.  16,  (  2.  (r)  MwrryaU  t.  Broderiek,  2  M.  &  W.  872. 

(g)  Bobituon  t.  Ward,  R.  &  M.  276.    Wren  (»)  Ante,  285,  286.    EUkam  t.  JKii^mumu 

▼.  Kirtoth  11  Vet.  877.    Rode  t.  Hart,  ib.  61.  1  6.  &  Aid.  682. 


B86  GRATUITOUS  BAILMBMT8 — DSF08IT8. 

yendor,  if  a  good  title  to  the  property  is  made  otit  by  the  latter,  and  in 
default  thereof  to  be  returned  to  the  intended  purchaser,  the  latter  has 
no  light  to  demand  back  the  deposit,  and  the  auctioneer  is  not  justified 
in  returning  it  without  the  consent  of  the  vendor.    But  if  the  latter  is 
not  able  to  establish  his  title,  or  the  contract  is  rescinded  or  abandoned 
by  the  mutual  consent  of  the  contracting  parties,  the  auctioned  thes 
holds  the  deposit  for  the  use,  and  at  the  disposal  of  the  party  from  whom 
he  received  it,  and  is  bound  to  return  it  on  the  request  of  the  latler.  (t) 
So  long  as  the  contract  between  the  parties  interested  in  the  deposit  re- 
mains open,   and  the  event  is  undetermined,  the  right  to  the  deposit 
remains  in  suspension,  and  each  of  the  parties  have  an  equal  interest  in 
the  due  fulfilment  of  the  trust  by  the  stakeholder.    If  the  event,  wfaoi 
it  does  transpire,  is  not  of  a  decisive  character,  and  both  parties  set  up  a 
title  to  the  deposit,  the  depositary  must  compel  them  to  inteifplead,  and 
BO  establish  the  right.    This  was  formerly  done  through  the  medium  of  a 
bill  in  equity,  called  a  bill  of  interpleader,  setting  forth  the  position  of 
the  depositary,  the  adverse  claims  to  the  deposit,  and  praying  that  the 
claimants  might  interplead,  so  that  the  court  might  judge  to  whom  the 
deposit  belonged,  and  the  depositary  be  indemnified.    But  the  stat.  1  &  2 
Wm.  4,  c.  68,  now  enables  all  depositaries  or  stakeholders  who  are  sued 
in  the  superior  courts  or  the  courti  of  pleas  of  Lancaster  or  Durham  for 
the  recovery  of  deposits  held  by  them  (there  being  at  the  lime  other 
claimants  diereto  besides  the  plaintiff  in  such  action)  to  apply  to  the 
court  (such  application  being  made  after  declaration  and  before  plea)  by 
aflSdavit  or  otherwise,  showing  that  such  defendant  does  not  olaim  uiy 
interest  in  the  subject  matter  of  the  suit,  but  that  the  right  thereto  is 
claimed  or  is  supposed  to  belong  to  some  third  party  who  has  sued  or  is 
expected  to  sue  for  the  same,  and  that  such  defendant  does  not  ocdlnde 
with  such  third  party,  but  is  ready  to  bring  the  amonnt  into  coort  or 
dispose  thereof  as  the  court  or  any  judge  thereof  may  direct ;  aad  the 
statute  then  authorizes  the  court  or  any  judge  thereof,  after  such  applica- 
tion has  been  made,  to  make  a  rule  or  order  cidling  upon  such  third  party 
to  appear  and  state  the  nature  and  particulars  of  his  claim  and  maintain      I 
or  relinquish  it ;  and  to  hear  the  all^fations  of  such  third  party,  and  of 
the  plaintiff  in  the  actiout  and  in  the  mean  time  to  stay  the  proceedings 
in  the  action,  and  finally  to  order  such  third  party  to  make  himself  de* 
fendant  in  the  same  or  some  other  action,  and  generally  to  diqpose  of  the 

(0  Bwrrough  t.  SUnner,  5  Buit.  2530.  Sd-      ChUUridae,  1  H.  &  B.  SU.    JhukcaA  ¥.  Ct/t, 
wards  t.  Hodding,  5  Taunt  820.     Gray  ▼.       2  k.  &  W.  246. 
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merits  of  the  claims,  and  determine  the  same  in  a  summary  manner,  and 
make  sach  rules  and  orders  therein  as  to  costs,  and  all  otlier  mattera  as 
may  appear  to  be  just  and  reasonable,  (u) 

In  the  Boman  law,  when  disputes  arose  as  to  the  ownership  of  the 
subject  matter  of  the  deposit,  the  d^ositary  became  a  judicial  depositary 
or  sequestrator,  and  was  bound  to  wait  the  decision  of  the  controversy 
before  he  delivered  up  the  deposit.  If  an  action  was  brought  against 
him  by  any  one  or  more  of  the  claimants,  he  might  bring  the  deposit  into 
court,  and  be  there  judicially  discharged  of  bis  trust ;  the  judge  taking 
upon  himself  the  duty  of  settling  and  deciding  the  conflicting  claims,  (a:) 
When  the  deposit  was  made  in  the  first  instance  by  several  persons 
jointly,  each  claiming  adverse  or  different  interests,  it  was  denominated 
a  seqoestration,  and  the  depositary  was  bound  to  keep  the  chattel  in  his 
own  hands  until  it  was  adjudged  who  had  the  right,  and  then  to  deliver 
it  up  according  to  the  adjudication.  But  if  there  was  one  depositor,  or 
if  the  depositaries  however  numerous  set  up  no  adverse  claims,  but  con- 
curred in  a  joint  demand,  then  the  deposit  was  a  simple  deposit,  and  the 
depositary  was  bound  to  return  the  chattel  as  soon  as  he  received  a  re- 
quisition to  that  effect,  (y)  "  While  a  thing  is  under  sequestration," 
observes  Domat,  ''  each  of  the  persons  who  have  deposited  it  is  con- 
sidered capable  of  being  declared  the  owner  of  it.  And  this  gives  them 
all,  and  every  one  of  them  in  particular,  a  right  to  see  that  the  seques- 
trator carefully  performs  his  trust.  The  possession  of  the  right  owner 
remains  in  suspense,  for  it  cannot  be  said  that  any  one  of  the  pretenders 
possesses  the  thing,  since,  on  the  contrary,  they  are  all  of  them  divested 
of  the  possession.  But  because  the  sequestrator  possesses  the  thing  only 
in  order  to  preserve  it  to  the  person  who  shall  be  declared  to  be  the  true 
owner,  this  possession,  after  the  controversy  is  ended,  will  be  considered, 
with  respect  to  the  owner,  as  if  he  himself  had  always  possessed  it,  so  as 
to  establish  a  title  by  prescription."  (z) 

The  Stat.  8  &;  9  Viot.,  c.  109,  e.  18,  which  makes  all  wagers  or  '^  con- 
tracts or  agreements,  by  way  of  gaming  or  wagering,"  null  and  void, 
(ante,  169,)  and  which  provides  that  no  suit  shall  be  maintained  in  any 
court  of  law  or  equity  for  the  recov^  of  any  sum  of  money  or  valuable 
thing  deposited  in  the  hands  of  any  person  to  abide  the  event  on  which 
any  wager  shall  have  been  made;  does  not  apply  (s.  18)  ''to  any 
subscription,  or  contribution,  or  agreement  to  subscribe  or  contribute  for 


I: 


u)  Chitt.  Arch.  Pr. (Iktirpliadui).  (v)  Dig.  lib.  16,  tit.  3,  lex  17. 


(x)  Dig.  lib.  16,  tit.  8,  lex  1,  §  86,  44,  lex  (e)  Domat,  (du  depot  et  du  s^questre,)  s  4, 

14.  §  2,  4  ;  Dig.  lib.  J  6,  tit  3,  lex  17,  31. 
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or  toward  any  plate,  prize^  or  sum  of  money  to  be  awarded  to  the  winner 
or  winners  of  any  lawful  game,  sport,  pastime,  or  exercise." 

When  there  are  no  adverse  claimants,  the  depositary  is  bound  to  retom 
the  deposit  on  demand,  and  if  he  neglects  to  do  so,  he  is  responsible  for 
the  subsequent  loss  or  destruction  of  the  article,  and  for  all  injuries  thst 
may  afterwards  happen  to  it,  by  whatever  means  occasioned,  (a)  He 
must  restore  it,  moreover,  with  all  its  increase  and  profits.  Thus,  he  nio 
has  taken  charge  of  a  flock  of  sheep  must  restore  the  wool  shorn  from 
their  backs  and  the  lambs  they  have  produced,  together  with  the  she^ 
themselves ;  and  if  the  profits,  produce,  and  increase  are  of  a  pezishable 
nature,  such  as  milk,  eggs,  and  butter,  and  have  been  necessarily  sold, 
the  produce  of  the  sale  must,  as  previously  mentioned,  be  paid  to  the 
depositor,  (b)  The  depositary,  moreover,  cannot  be  called  upon  to  deliver 
up  the  accessary  without  the  principal.  If  the  depositor  turns  out  to  be 
a  thief  and  to  have  stolen  the  things  deposited,  and  the  true  owner  ap- 
pears, the  depositary  must  restore  them  to  the  latter,  (c) 

Liabilities  resulting  from  the  taking  possession  of  goods  by  findingr- 
A  man  may  clothe  himself  with  the  ordinary  obligations  and  liabilities 
of  a  depositary  by  finding  and  taking  possession  of  the  lost  property  of 
another  as  well  as  by  receiving  property  direct  ficom  the  hands  of  the 
owner.  In  Noy  s  Maxims^  it  is  observed,  (ch.  43,)  "  If  one  man  finds 
goods  of  another,  and  they  be  hurt  or  lost  by  the  negligence  of  him  who 
found  them«  he  shall  be  liable  to  make  them  good  to  the  owner."  (d)  So 
in  Doctor  and  Student,  it  is  said,  "  If  one  man  finds  goods  of  another, 
and  they  be  after  hurt  or  lost  by  wilful  negligence,  he  shall  be  charged  to 
the  owner.  But  if  they  be  lost  by  other  casualty,  as  if  they  be  laid  in  a 
house  that  by  chance  is  burned,  or  if  he  deliver  them  to  another  to  ke^ 
that  runneth  away  with  them,  I  think  he  be  discharged."  (e) 

"  When  a  man  doth  find  goods,"  further  observes  Lord  Coke,  "  it  hath 
been  said  and  so  commonly  held,  that  if  he  doth  dispossess  himself  of 
them,  by  this  he  shall  be  discharged,  but  this  is  not  so ;  (/)  for  he  who 
finds  goods  is  bound  to  answer  for  them  to  him  who  hath  the  property, 
and  if  he  deliver  them  over  to  any  one,  unless  it  be  unto  the  right  owner, 
he  shall  be  charged  for  them,  for  at  the  first  it  is  in  his  election  whether 
he  will  take  them  or  not  into  his  custody,  but  when  he  hath  them  he 


(a)  Dig.  lib.  ie,tit  »,  13,  §  3 ;  al»  1  §  22,  (d)  Noy,  ch.  48. 

(6)  Dig.  lib.  16,  tit.  8,  lex  1,  §  28,  24,  88,  Bail.  04,  66. 

10.    JJpcfe  T.  HaH,  11  Ves.  60.  (/)  12  Bd.  4,  f.  18. 
(c)  Domat,  (du  d6p6t,)  ».  1,  §  6. 
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ought  to  keep  ihem  safely.  ...  An  action  on  the  case  lieth  against  hixn 
for  his  ill  and  negligent  keeping."  (y)  So  by  the  civil  law,  if  the  finder 
of  a  lost  article  took  the  thing  lost  into  his  possession,  he  was  obliged  to 
take  care  of  it  and  preserve  it  for  the  owner.  He  was  deemed,  moreover, 
to  be  gnilty  of  a  theft  if  he  made  no  attempt  to  discover  the  owner  and 
restore  the  lost  property,  or  if,  knowing  the  owner,  he  kept  the  property 
withont  any  intention  to  restore  it.  (A) 

Implied  engagements  and  liabilities  of  the  depositor. — The  depositor 
is  by  the  Boman  law  bound  to  reimburse  the  bailee  all  extraordinary 
expenses  incurred  by  him  in  the  preservation  of  the  thing  committed  to 
his  keeping,  and  such  a  liability  may,  under  certain  circumstances,  exist 
in  our  own  law,  (ante,  756,  757.)  The  French  law,  moreover,  concedes 
to  the  depositary  a  right  to  detain  the  chattel  until  he  has  received  pay- 
ment of  such  expenses ;  (t)  but  no  such  right  exists  in  the  common  law, 
and  no  depositary  is  ever  permitted  in  this  country  to  set  up  a  right  of 
lien  upon  the  chattel  for  the  mere  expenses  he  has  incurred  in  keeping 
and  preserving  it,  (post,  s.  2,  848.) 


SECTION  II. 


OF  A   MANDATE   OR  GRATUITOUS  COMMISSION* 

If  the  bailee  or  depositary  expressly  or  impliedly  undertakes  for  some- 
thing more  than  the  mere  passive  custody  of  the  thing  bailed,  the  bail- 
ment advances  from  a  mere  naked  deposit  or  simple  bailment  to  a  man- 


(^)  Coke,  C.  J.,  /mocI  t.  CUurk^  2  Bolit. 
812* 

(A)  1  Dig.  lib.  47,  tit.  %  lez  48, 1 4.  "Thon 
ahalt  not  aee  thy  biother*i  ox  or  hit  sheep  m 
attny  and  hide  thyielf  firom  them ;  thou  ihalt 
in  any  caae  hiing  them  again  to  thy  brother* 
And  }S.  thy  brother  be  not  nigh  onto  thee,  or  if 
thou  know  him  not,  then  thoa  ihalt  bring  it 
unto  thine  own  hoiue,  and  it  ihall  be  with  thee 
nntil  thy  brother  aeek  after  it,  and  thou  shall 


reston  it  to  him  again.  In  like  manner  shalt 
thou  do  with  his  ass;  and  so  shalt  thou  do 
with  his  raiment;  and  with  aU  lost  things 
of  thy  brother's,  which  he  hath  lost  and  thou 
hast  found,  shalt  thou  do  likewise.*  Deut- 
eronomy xzii.  1,  2,  8.  As  to  the  finder^s  right 
to  compensation,  see  ante,  756,  757. 

(0    Pothier,    (Dbpot,)   No.    59;    (Onuoi.- 
TI0I8,)  No.  625,  Cod.  qt.  art.  1948. 
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dftto,  or,  aa  it  is  termed  by  the  ciTilians,  mandatum,  and  the  bailee 
becomes  olothed  with  the  duties  and  implied  engagements  of  a  mandatary, 
in  addition  to  those  of  a  mere  depositary  for  keeping.  If  money  is  bailed 
to  a  man  apon  the  &ith  of  a  promise  made  by  him  to  take  and  ddivei  it 
to  a  banker^  or  to  invest  it  in  the  public  fluids,  or  lay  it  out  in  the  por- 
ohase  of  lands*  this  is  an  express  mandate.  An  implied  mandate  anses 
when  the  bailee  takes  charge  of  living  animals  or  perishable  chatteb  for 
whose  preservation  and  safe  keeping  a  certain  amount  of  work  and  labour, 
attention  and  skill  is  necessarily  requisite,  and  whidi  the  bailee,  by 
accepting  the  trust  and  duty^  impliedly  undertakes  to  furnish.  It  is 
eeseotial  to  the  existence  of  a  mandate  that  it  be  gratuitons,  for  if  any 
thing  is  to  be  paid  for  what  is  expressly  or  impliedly  agreed  to  be  done, 
the  contract  immediately  becomes  a  contract  for  the  hire  of  labour  and 
skill  to  be  performed  and  exorcised  upon  the  thing  bailed  (a) 

The  term  mandatum  or  mandate  was  applied  in  the  Roman  lair  to 
all  gratuitous  agencies  and  procurations,  whether  made  concerning  land 
or  realty  or  chattels,  and  whether  accompanied  or  unaccompanied  by  any 
transfer  or  delivery  of  property.    Whenever  one  man  asked  another  to  do 
something  for  him  gratuitously,  and  the  other  assented  to  the  request 
and  undertook  the  task,  the  transaction  was,  by  the  civilians,  termed  a 
mandatum  or  mandate,  {h)     In  the  common  law,  the  term  is  generally 
restricted  to  express  or  implied  promises  made  on  bailments  of  cbattels 
that  something  shall  be  done  with  them  gratuitously  for  the  benefit  of  the 
bailor.     The  bailor  who  makes  the  request  and  gives  the  directions  as  to 
the  disposal  of  the  chattel  is  called  the  mandator,  and  the  bailee  who 
receives  the  chattel  upon  the  tenus  expressed  or  implied,  and  assents  to 
the  directions  and  undertakes  the  trust  to  be  performed  is  called  the  man- 
datary.    So  long  as  there  has  been  no  actual  bailment  by  the  deliveiy 
and  acceptance  of  the  chattel,  there  is  no  binding  contract  of  mandate. 
A  promise  to  do  something  with  a  thing  that  has  never  been  put  into  the 
actual  or  constructive  possession  of  the  promisor  is  a  mere  nudum  pactom 
which  may  be  revoked ;  but  when  the  bailment  has  been  made  upon  tbe 
faith  of  the  promise,  and  the  promisor  has  obtained  possession  of  the 
chattel  in  execution  of  the  mandate,  the  contract  is  complete,  and  he  is 
bound  faithfully  to  disohai:ge  the  trust  he  has  undertaken,  (c) 

It  has  been  said,  in  reference  to  gratuitous  undertakings  to  perform 

(a)  In  mnma  RieBdom  ert,  mandatiiin  bM  <«)  WkMky  t.  Low,  Oro.  Jac  668.  W^k- 
gratuitam  sit  ia  aliani  fomnin  MgoCii  cad«re ;  head  ▼.  €htetham,  10  Moore,  198,  194.  BaiM- 
oom  mercede  conitituUi,  indpit  loc«tio  ct  vm-  bridge  t.  FimuUmy  1  P.  6e  D.  IK.  /Vry  ▼. 
ductio  ease.    Inttit.  lib.  8,  tit  27,  §  18.  RoberU,  8  Ad.  &  B.  11& 

(b)  Inatit.  Ub.  8,  tit  27. 
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work,  that  if  the  promisor  doM  not  proceed  on  the  work,  no  action  will 
lie  against  him  for  the  noM-feazanoe ;  bnt  "  if  he  proceeds  on  the  employ^ 
ment,  he  makes  himself  liable  for  any  mMfeazanoe  in  the  couxBe  of  that 
work."  (e^)  Bat  when  a  man  promises  to  perform  work  upon,  or  to  do 
something  With,  the  chattel  of  another,  and  the  chattel  is  bailed  to  him 
for  the  purpose  expressed,  his  acceptance  of  the  possession  of  the  chattel 
in  execution  of  his  engagement  is  ui  **  entering  on  the  work  and  employ- 
ment,*' and  if,  after  having  accepted  such  possession,  and  taken  the  chattel 
away  with  hitn,  he  neglects  to  do  that  which  he  promised  to  perform,  this 
neglect  is  a  mMfeazance  for  which  he  shall  be  responsible.  The  common 
law  leaTcs  him  to  act,  or  not  to  act,  after  he  has  made  the  promise,  as  he 
may  think  fit ;  he  may,  therefore,  refose  to  accept  the  chattel  when  it  is 
tend^ed  to  him,  and  no  action  can  be  brought  against  him  for  so  doing* 
But  if  he  takes  it  and  carries  it  away,  he  then  acts,  he  has  commenced 
the  work,  and  is  resp<msible  for  any  subsequent  misfeasance.  He  may 
indeed  revoke  his  promise  and  return  the  chattel,  if  he  does  it  without 
delay,  land  before  his  acceptance  of  the  trust  and  cmiission  to  fblfil  it  has 
occasioned  loss  or  damage  to  the  mandator,  but  he  cannot,  if  the  revoca- 
tion will  place  the  latter  in  a  worse  position  than  he  was  in  at  the  time 
the  mandate  was  accepted,  and  the  promise  made,  lawfully  withdraw  such 
promise,  and  refose  to  execute  the  trust.  **  Every  man  is  at  liberty/'  it  is 
observed  in  the  Institutes,  **  to  refose  a  mandate,  but  when  once  accepted 
imd  undertaken,  it  must  be  performed  or  renounced  as  soon  as  possible, 
that  the  mandator  may  transact  the  business  himself  or  through  another. 
For  unless  it  is  renounced  so  that  the  mandator  has  the  same  opportunity 
of  getting  the  business  done  that  he  possessed  at  the  time  of  the  accept- 
ance, an  action  will  lie  against  the  mandatary,  unless  indeed  some  just 
cause  for  the  non-renunciation  or  the  delay  in  making  it  shall  have  inter- 
vened." (#) 

As  to  the  objection  that  tliere  is  no  consideration  to  ground  the  action 
upon,  the  difference  is,  as  it  has  been  observed,  between  being  obliged  to 
do  the  thing  when  there  is  no  bailment,  and  answering  for  things  which  the 
bailee  has  taken  into  his  custody  upon  such  an  undertaking.  An  action 
indeed  will  not  lie  for  not  doing  the  thing  in  the  one  case  for  want  of  a 
sufficient  consideration ;  but  yet  if  tlie  bailee  will  take  the  goods  into  his 
custody,  he  shall  be  answerable ;  for  the  taking  the  goods  into  his  custody 


(d)  Ashiini,  J.,  Eht€  ▼.  Oaiward^  6  T.  B.  qaam  primimi  ramintuuidim,  mt  per  MrattiptaiD, 

149 ;  VLiA%,  0.  J«,  )  Baym.  919,  020.  aat  per  aUum,  eanden  rem  mnndaliir  esequfetur. 

U)  Handatum  Don  soiripere  cnilibet  libenim  Instit  lib.  8,  tit.  27,  f  II.    Mlm$  v.  €himmrd, 

cfft ;  nuoeptum  autem  coDmmnuiiidam  est,  aut  6  T.  &.  149. 
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is  his  own  act.  "  And  the  action  is  founded  upon  the  promise  apon 
which  I  have  been  contented  to  trust  yon  with  the  goods  which  without 
such  promise  I  would  not  have  done."  (/)  ''  A  bare  bdng  trusted,"  ob- 
serves Holt,  G.  J.,  "  with  another  man's  goods  must  be  taken  to  be  a 
sufficient  consideration,  if  the  bailee  once  enter  upon  the  trust  and  take 
the  goods  into  his  possession." 

If  a  man,  for  example,  undertakes  to  do  something  with  some  document 
or  security  of  value,  and  the  thing  is  bailed  to  him  upon  the  faith  of  this 
undertaking,  and  he  takes  it  away,  leaving  the  mandator  to  suppose  that 
he  will  execute  the  commission  intrusted  to  him,  and  neglects  so  to  do, 
he  is  responsible  for  the  damage  that  may  be  sustained  by  the  mandator 
by  reason  of  his  neglect,  although  he  was  to  receive  no  pecuniary  con- 
sideration for  his  trouble,  and  derive  no  benefit  firom  the  transactioii.  (y) 
Thus,  where  a  sum  of  money  was  bailed  to  a  banker  upon  the  fidth  of  an 
undertaking  made  by  him  to  cause  the  sum  to  be  paid  to  the  bailor  or  his 
order  at  a  distant  period,  it  was  held  that  the  bailment  of  the  money  was 
a  sufficient  consideration  for  the  undertaking,  and  that  the  bank^  was 
req^nsible  for  the  non-fulfilment  of  his  engagement  (A)  So  where 
certain  iron  boilers  were  delivered  to  a  man  upon  the  faith  of  an  undertaking 
made  by  him  to  weigh  them  gratuitously  and  return  them  to  the  bailor 
in  as  perfect  and  complete  condition  as  they  were  in  at  the  time  of  the 
making  of  the  bailment,  and  the  mandatary  took  the  boilers  to  pieces  in 
order  to  weigh  them,  but  refused  to  put  them  together  again ;  it  was  held 
that  he  was  responsible  for  his  breach  of  contract,  and  must  make  good 
the  damage  that  had  been  sustained  by  the  mandator,  (t) 

LIABILITIKS  and  IMPUfiD   BN0A0BMBNT8  o/  the  MANDATABT. 

As  regards  the  mere  custody  of  the  thing  bailed  to  him,  the  mandatary 
stands  in  the  position  and  is  clothed  only  with  the  ordinary  liabilities 
of  a  naked  depositary.(Ap)  The  nature  and  extent  of  his  liability  in 
respect  of  the  fulfilment  of  the  commission  which  he  has  either  expressly 
or  impliedly  undertaken  to  execute,  is  naturally  regulated  by  the  nature 
of  the  subject  matter  of  the  bailment,  the  nature  of  the  duty  and  employ- 
ment itself,  and  the  presumed  skill  and  capacity  of  the  bailee,  as  wdl  as 
by  the  express  terms  of  the  mandate. 

(/)  Powd],  J.,  Coggi  y.  Benuurd,  2  Baym.  See  alio  Pwrry  t.  RciberU,  8  Ad.  Se  B.  118. 

912.    Snnni  T.  Dumi,  1  T.  B.  274.  {%)  BaiMdMy,  FirmtUm,\V,hl^.% 

iff)    WUHmtm  t.    CoveniaU,  1   Bvp.    75.  (it)  Ante,  881-^5.     Attcm  ▼.  Monw, 

WaiUoiU  ▼.  Pel^air,  died  ib.  70.  Selw.  N.  P.  899,  n.  (b.) 

(A)   ShiiiAeir  t.  Oiyn,  2  H,  &  W.  143. 
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Bailments  of  chattels  to  he  carried  from  place  to  place  gra^ 
iuitously. — ^A  bailee  who  has  nndertaken  gratuitously  to  convey  goods 
from  one  place  to  another,  and  has  entered  upon  the  trust,  is  bound  to 
exercise  the  same  care  and  diligence  in  the  execution  of  the  task  as  a 
person  of  ordinary  care  and  prudence  might  be  expected  to  exercise  in 
the  conveyance  of  his  own  property.  If  by  negligence  and  mismanage- 
ment in  the  accomplishment  of  his  undertaking  the  goods  are  lost,  in* 
jured,  or  spoiled,  he  will  be  responsible  for  the  loss.  Thus,  where  a  man 
undertook  to  remove  several  hogsheads  of  brandy  from  one  cellar  to  ano- 
ther, and  there  lay  them  down  safely,  and  in  the  course  of  the  removal 
one  of  the  casks  was  staved  and  the  brandy  spilt  through  negligence  and 
want  of  care,  it  was  held  that  he  was  responsible  for  the  loss,  although 
it  did  not  appear  that  he  was  to  have  anything  for  his  pains.  "  It  is 
objected,"  observes  Holt,  C.  J.,  in  his  celebrated  judgment  in  this  case, 
''  that  there  is  no  consideration  to  ground  this  promise  upon,  and  there- 
fore the  undertaking  is  but  nudum  pactum.  But  to  this  I  answer,  that 
the  owners  trusting  him  with  the  goods  is  a  sufficient  consideration  to 
oblige  him  to  a  careAil  management.  Indeed,  if  the  agreement  had  been 
executory  to  carry  these  brandies  from  one  place  to  the  other  on  such  a 
day,  the  defendant  had  not  been  bound  to  carry  them.  But  this  is  a 
different  case,  for  assumpsit  does  not  only  signify  a  future  agreement, 
but  in  such  a  case  as  this  signifies  an  actual  entry  upon  the  thing  and 
taking  the  trust  upon  himself.  And  if  a  man  will  do  that,  and  miscarries 
in  the  performance  of  his  trust,  an  action  will  lie  against  him  for  that, 
though  nobody  could  have  compelled  him  to  do  the  thing.""  (/) 

When  a  bailee  has  undertaken  to  carry  goods  and  chattels  gratuitously 
to  a  distant  part,  it  is  no  answer  to  an  action  brought  against  him  for 
the  breach  of  his  engagement  to  say  that  he  lost  the  articles  by  the  way- 
side without  giving  any  account  of  the  loss.  The  loss  itself  unexplained 
affords  a  strong  presumption  of  negligence,  (m)  and  the  mandatary  ought 
to  rebut  this  presumption  by  showing  that  he  was  robbed,  or  that  his 
vehicle  broke  down  or  was  overturned,  and  that  the  articles  were  lost 
during  the  hurry  and  confusion  and  fright  of  an  tmdoubted  accident. 
Thus,  where  the  bailee  of  a  parcel  upon  which  the  word  "  value"  was 
written  promised  to  carry  it  gratuitously  from  Bedford  to  London,  and 
directions  were  given  to  him  to  take  particular  care  of  it  upon  the  road, 
and  deliver  it  to  the  book-keeper  at  the  Bell  and  Crown,  Holbom,  and  the 
parcel  not  being  delivered,  an  action  was  brought  against  the  mandatary 

(0  Cogyt  ▼.  Bernard,  2  Raym.  919.  Parry  v  I^oberttt  8  Ad.  &  B.  120 ;  5  N.  &  M . 

(m)  Doorman  t.  Jtntint,  2  Ad.  ft  B   266.      670. 
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for  tbe  breach  of  Ub  engftgemint,  and  no  evidence  was  ofiEbred  by  Urn  to 
excuse  or  aceount  for  his  neglect.  Lord  Tenterden  left  it  to  the  joij 
to  say  whether  there  had  not  been  great  negUgenea  on  his  part,  tad  the 
jury  thinking  that  these  had,  fonad  a  verdict  for  the  plaintiff.  («) 

If  the  eiroomstaaoeB  attendant  npon  an  alleged  loss  by  xobbety  are  of  s 
saspioions  character  tending  to  throw  a  donbt  upon  the  good  ftith  of  ike 
mandatary,  a  jnry  wiU  natorally  disbelieye  the  robbery,  and  treat  the  loss 
as  totally  unaccounted  for  and  unexplained. 

The  captain  of  a  vessel  was  intrusted  with  a  seaman's  diest  to  be  canied 
gratuitously  firom  Trinidad  to  England,  uid  during  the  yoyage  the  chest  vis 
opened  to  see  if  it  contained  any  contraband  articles,  and  was  fbimd  to 
be  filled  with  money  and  valuables,  which  were  taken  out  by  order  of  tbe 
captain,  put  into  a  canvass  bag,  and  deposited  in  the  captain's  own  chest 
in  his  cabin  where  his  own  money  and  valuables  were  kefpL  On  the 
arrival  of  the  vessel  at  Graveseod,  the  captain  and  one  of  the  mates  went 
ashore,  leaving  tbe  vessel  in  charge  of  the  other  mate,  and  the  next  morn- 
ing the  captain's  chest  was  missing,  and  was  never  afterwards  discovered. 
It  fhrther  appeared  that  tbe  night  preceding  the  loss  an  excise  officer 
and  two  young  men  belonging  to  the  ship  bad  been  allowed  to  sleep  in 
the  oaptain^s  cabin,  and  Lord  EUenborough  left  it  to  the  jury  to  say 
whether  the  oi^tain  had  been  guilty  of  negligence,  teUiog  them  that  as 
soon  as  be  bad  discovered  the  valoable  nature  of  the  property,  he  was 
bound  to  watch  it  with  great  care  and  diligence,  and  the  jury  being  d 
the  o^nion  th^  proper  care  had  not  been  taken  of  the  money,  fbimd  a 
verdict  for  the  plaintiff  for  the  full  value  of  the  property,  (o) 

Bailments  of  chattels  to  be  mended  or  repaired  ^cOuitouelg.^li  a 
chattel  is  bailed  to  a  workman  or  artificer  in  some  particular  art,  craft, 
or  profession,  upon  the  fiiith  of  an  undertaking  made  by  the  bailee  to 
mend,  repair,  or  improve  it  gratuitously  for  the  benefit  of  the  mandator, 
the  mandatary  must  complete  the  work  within  a  reasonable  period,  and 
must  be  especially  mindful  that  the  article  is  not  iiqured  in  his  hands 
during  the  performance  of  the  work  through  a  want  of  that  knowledge 
and  skill  which  every  workman  and  artificer  in  a  particular  art  or  craft 
is  bound  to  possess.  The  situation  and  profession  of  the  artisan  in  such 
a  case  naturally  imply  that  he  is  possessed  of  competent  skill,  and  be  is 
responsible  for  injuries  resulting  firom  his  neglect  to  use  it,  whether  he 
is  or  is  not  to  be  paid  for  his  labour  and  pains,  (p)    The  foundation  of 

(%)  BMKcAamp  T.  PowUy,  1  M.  &  Rob.  88.  (»)    SkiOU  t.   BlaMwme^  1  H.  BL  m, 

(o)  N€ko%  ▼.  MatkinUnh,  1  Stark.  N.  P.  G.      163. 
287. 
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this  increased  liability  is  the  inoreased  coDfidence  reposed  in  him  inducing 
the  mandator  to  trust  him  with  the  chattel  when  he  would  not  have 
trusted  an  unskilful  person. 

But  if  a  person,  known  to  be  unskilled  in  the  particular  woric  or  em* 
ployment  he  gratuitously  undertakes,  does  the  work,  at  the  solicitation 
of  a  friend*  with  such  ability  as  he  possesses,  he  stands  exonsed,  although 
it  is  unskilfully  done ;  for  it  is  the  mandator  s  own  folly  to  trust  him,  and 
the  party  engages  for  no  more  than  a  reasonable  exertion  of  his  capacity. 
Thus,  where  a  mandatary  undertook  to  get  some  articles  that  had  been 
bailed  to  him  entered  at  the  Custom  House,  and  gave  by  mistake  a  wrong 
description,  but  appeared  to  have  acted  bond  fide  and  to  the  best  of  his 
ability,  it  was  held  that  he  was  not  responsible  for  a  seizure  of  the  goods 
by  the  Custom  House  officers.  ''  Had  the  situation  or  profession  of  the 
bailee,"  observes  Lord  Loughborough, ''  been  such  as  to  imply  skill,  an 
omission  of  that  skill  would  have  been  imputable  to  him  as  gross  negli- 
gence. If,  in  this  case,  a  shipbroker  or  a  clerk  in  the  Custom  House  had 
undertaken  to  enter  the  goods,  a  wrong  entry  would  in  them  be  gross 
negligence,  because  their  situation  and  employment  necessarily  imply  a 
competent  degree  of  knowledge  in  making  such  entries."  (q) 

The  mandatary  is,  in  respect  of  the  custody  and  safe  keeping  of  the 
chattel,  clothed  with  the  ordinary  liabilities  and  responsibilities  of  a  naked 
depositary. 

Bailment  of  money  for  investment. — ^If  money  is  bailed  to  a  man 
upon  the  faith  of  a  promise  or  assurance  made  by  him  to  place  it  out  at 
interest,  or  purchase  an  annuity  with  it  for  the  benefit  of  the  bailor,  the 
mandatary  who  accepts  the  money  and  enters  upon  the  execution  of  the 
trust  impliedly  promises  to  use  due  and  sufficient  care  in  the  fulfilment 
of  his  undertaking,  and  if  the  money  is  lost  by  his  miscarriage  and 
neglect  to  exercise  common  and  ordinary  care  in  the  selection  of  a  safe 
inTcstment,  an  action  will  lie  against  him  for  the  loss,  (r)  But  the  man* 
datary  is  not  responsible  (if  he  does  not  exercise  any  trade  or  profession 
denoting  that  he  has  skill  in  money  matters  and  has  more  than  ordinary 
knowledge  of  investments  and  securities  for  money,)  for  the  exercise  of 
more  than  ordinary  care  and  caution,  and  he  is  not  liable  for  the  failure 
of  the  investment  if  he  has  used  such  skill  and  knowledge  as  ha  possessed, 
and  has  acted  with  uprightness  and  honesty  of  purpose  in  the  transac- 
tion of  the  business  confided  to  him.  "  The  only  duty  that  is  imposed 
upon  him  under  under  such  a  retainer  and  employment  is  a  duty  to 

(9)   ShitU*  T.  BlacBume.   1    H.  BI.  159.  (r)  Coggt  y,  Bernard,  2  Bapsu  910.    Wkitt- 

Aioorev.  Movrgue,  2  Cowp.  479.  head  t.  OrtetAam,  10  Moore,  196. 
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act  fiiitliftilly  and  honestly,  and  not  to  be  guilty  of  any  grosB  or  oofnqit 
neglect  in  the  discharge  of  that  which  he  undertakes  to  do.  A  man 
may,  when  acting  most  faithfally  and  most  honestly,  happen  to  take  an 
insufficient  security  without  gross  or  culpable  negligence  on  his  part,  he 
may  have  been  misled,  he  may  haye  been  deceived,  he  may  haye  taken 
such  care  as  an  ordinary  man  would  take  with  regard  to  the  subject 
matter  intrusted  to  him,  and  yet  doing  all  that,  his  endeavours  may  have 
failed,  and  it  may  so  happen  the  security  may,  without  his  knowledge  and 
against  his  will,  have  turned  out  to  be  insufficient."  (s)  "  Whoevery' 
observes  Dr.  Paley, ''  undertakes  another  man's  business,  makes  it  his 
own,  that  is,  promises  to  employ  upon  it  the  same  care,  attention,  and 
diligence  that  he  would  do  if  actuaUy  his  own ;  for  he  knows  that  the 
business  was  committed  to  him  with  that  expectation.  And  he  promises 
no  more  than  this."  {t) 

If  a  sum  of  money  is  entrusted  to  a  man  to  be  transmitted  to  some  dis- 
tant part,  or  to  be  laid  out  by  him  in  some  purchase  or  investment  for  the 
benefit  of  the  mandator,  and  with  an  express  or  implied  authority  or  p^- 
mission  to  use  the  money  himself,  until  the  purpose  for  which  it  was  bailed 
can  be  accomplished ;  and  the  mandatary  accordingly  spends  the  money 
with  the  intention  of  replacing  it  when  necessary,  with  other  money,  or 
pays  it  in  to  his  bankers  to  his  own  account,  and  not  to  the  separate 
account  of  the  mandator,  the  bailment  of  the  money  becomes  a  loan  for 
use  and  consumption,  and  the  bailee  is  clothed  with  the  duties  and  liabili- 
ties, and  implied  engagements  of  a  borrower,  by  way  of  mutuum,  in  addi- 
tion to  those  of  a  mandatary,  (post,  s.  3.)  In  ordinary  cases  of  the  de- 
posit of  money  with  bankers,  the  transaction  amounts  to  a  mutuum,  or 
gratuitous  loan  for  use  and  consumption,  the  banker  being  invested  with 
an  implied  authority  to  use  the  money  until  the  purposes  of  the  bailment 
have  been  accomplished.  In  these  cases  the  money  is  payable,  as  we  shall 
presently  see,  absolutely  and  at  all  events,  and  the  bailee  cannot  excuse 
himself  from  the  obligation  to  repay  the  amount,  by  showing  a  loss  by 
robbery,  or  from  inevitable  accident  {u) 

Bailments  o/hTVWQ  animals. — ^If  the  subject  matter  of  the  bailment 
consists  of  living  animals,  such  as  horses,  oxen,  cattle,  or  sheep,  the  man- 
datary is  bound  to  furnish  them  with  suitable  food  and  nourishment,  (x) 
to  give  them  a  proper  and  reasonable  amount  of  exerdse  and  fresh  air, 

(«)  DarinaU  t.  Sowa/rd,  4  B.  &  0.  350,      865. 
351.  («)  Si  nn  chend  toit  bail  a  im  koiiuiia  a  gar- 


(t)  Paley  s  Moral  Philot.  B.  8,  P.  I,  ch.  12.      der  et  apres  il  ne  hii  done  natenance  p.  q.  il 
Puff.  Ub.  5,  c  i,  B.  2.  nut  action  for  le  cai  giit  HiL  Ton,  S  H«n 

(n)  l^ilNbeer  r.  Glyn,  2  M.  &  W.  148,  post,      7, 9,  B. 
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and  generally  to  provide  them  with  all  such  things  as  are  essential  to  the 
preservation  of  their  health,  and  his  neglect  so  to  do  will  amount  to  a  posi- 
tive fraud  and  breach  of  trust.  If  a  man  takes  charge  of  cattle  or  sheep, 
and  afterwards  takes  no  heed  of  them,  but  lets  them  stray  away  on  a  com- 
mon, and  get  drowned  or  lost,  this  is  a  breach  of  trust,  and  he  is  respon- 
sible for  the  loss.(y)  If  he  turns  a  horse,  of  which  he  has  consented  gra- 
tuitously to  take  charge,  ifTto  a  dangerous  pasture  after  dark,  and  the 
horse  falls  into  a  pit  or  a  well,  or  into  the  shaft  of  a  mine,  this  is  a  gross 
neglect  and  breach  of  trust,  and  he  shall  be  responsible  for  the  loss,  {z) 
If  he  places  a  horse  in  a  pasture  surrounded  by  rotten  and  very  defective 
fences,  and  the  horse,  by  reason  thereof,  strays  away  and  is  lost,  this  also 
is  a  breach  of  trust,  for  which  he  shall  be  answerable  ;  but  if  the  horse 
was  a  wild  ungovernable  animal,  and  got  away  through  its  own  reckless- 
ness and  impatience  of  restraint,  as  much  as  by  reason  of  the  defective 
fences,  then  the  bailee  will  not  be  responsible  for  the  loss  (a) 

What  is,  and  what  is  not  gross  negligence,  amounting  to  a  breach  of 
trust,  is  often  a  mixed  question  of  law  and  fact,   but  more  generally 
a  pure  question   of  fact,   to   be  determined   by   a  jury.      It  must  be 
judged  of  by   the  actual   state   of  society,    the   general  usages  of  life, 
and  the  dangers  peculiar  to  the  times,  as  well  as  by  the  apparent  na- 
ture and  value  of  the  subject  matter  of  the  bailment,  and  the  degree  of 
care  it  seems  to  require.     It  has  been  justly  observed  by  J.  Story,  that 
it  is  impossible  to  lay  down  an  exact  rule  applicable  to  all  times  and  all  cir- 
cumstances, for  the  same  acts  which  in  one  country  or  in  one  age  may  be 
deemed  negligent  acts,  may  at  another  time  or  in  another  country  be 
justly  deemed  an  exercise  of  ordinary  diligence.     "  Thus  in  times  of  pri- 
mitive or  pastoral  simplicity,  when  it  is  customary  to  leave  flocks  to  roam 
at  large  by  night,  it  would  not  be  a  want  of  ordinary  diligence  to  allow  a 
neighbour's  flock  which  is  deposited  with  us  to  roam  in  the  same  manner. 
But  if  the  general  custom  was,  at  night,  to  pen  them  in  a  &ld,  it  would 
doubtless  be  a  want  of  such  diligence  not  to  do  the  same.     ^'  In  many 
parts,"  he  observes,  *'  of  our  country,  especially  in  the  interior,  where 
there  are,  comparatively  speaking,  few  temptations  to  theft,  it  is  quite 
usual  to  leave  bams,  in  which  horses  and  other  cattle  are  kept,  without 
being  locked  by  night.    But  in  cities,  where  the  danger  is  much  greater^ 
and  the  temptations  more  pressing,  it  would  be  deemed  a  great  want  of 
caution  to  do  the  same."  (b) 

(y)  Hil.  Term,  2  Hen.  7,  9  B.     Coggi  ▼.  Ber-  (a)  Domat,  Depot,  s.  3,  6. 

nard,  2  Baym.  913.  (b)  Story  on  Bailments,  9,  10. 

{z)  Jiooih  ▼.  WHson,  1  B.  &  Aid.  61,  62. 
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A  mandatary  who  nndertakes  an  office  of  ekill,  is  bonnd  to  exercise 
Buch  an  amount  of  skill  as  he  actually  possesses,  or  such  an  amount  of 
skill  as  hy  his  conduct  and  actions,  and  ordinary  course  of  employment,  he 
holds  himself  out  to  the  world  to  possess.  Thus  where  a  man  proTed  to 
be  conversant  with,  and  skilled  in  horses,  was  commissioned  to  ride  a 
horse  to  a  neighbouring  village,  for  the  purpose  of  showing  it  for  sale, 
and  on  his  arrival  he  rode  the  horse  into  the  race  ground,  which  was  vet 
and  slippery,  and  the  horse  slipped  and  fell  several  times,  and  at  last  in 
falling  broke  one  of  its  knees,  it  was  held  that  the  bailee  had  been  goilty 
of  a  culpable  neglect  and  breach  of  trust,  and  was  answerable  for  the 
damage.  (,c)  If  a  farrier  or  a  surgeon  undertakes  to  treat  a  living  anim&l 
or  a  patient  for  some  disorder  gratuitously,  he  is  nevertheless  bonnd  to 
exercise  the  ordinary  knowledge  and  skill  of  his  art  or  profession  in  the 
course  of  his  treatment,  and  will  be  responsible  for  injuries  resulting  from 
his  neglect  so  to  do.  (rf) 

Bailments  o^  perishable  commodities. — ^If  the  subject  matter  of  the 
bailment  is  a  perishable  commodity,  the  bailee  is  bound  to  bestow  sucli  nn 
amount  of  labour  and  pains  and  vigilance  for  its  preservation  as  would 
ordinarily  be  bestowed  by  a  prudent  owner.  If  the  mandatary  of  a 
valuable  painting,  for  example,  takes  no  heed  for  its  preservation,  bnt  lets 
it  lie  on  the  damp  ground,  or  places  it  in  a  kitchen,  or  against  a  damp 
wall  in  a  room  where  there  is  no  fire,  when  he  might  have  placed  it  in  a 
dry  situation  and  in  perfect  security,  this  is  an  act  of  gross  negbgence: 
and  if  the  picture  is  seriously  injured,  or  totally  destroyed  from  damp  or 
dirt,  he  must  make  good  the  loss,  unless  he  can  show  that  the  mandator 
knew  where  it  was  placed,  and  assented  to  its  being  there  kept,  (e) 

A  mandatary  has  no  right  to  make  use  of  the  subject  matter  of  the  bail- 
ment for  his  own  gain  and  advantage ;  if  he  does  so,  and  it  is  lost,  or  in 
any  way  injured  or  deteriorated  in  value  by  reason  of  the  user,  he  must,  in 
common  with  a  depositary,  make  good  the  loss.  The  moderate  exercise 
of  a  horse  or  a  hound,  or  a  living  animal,  is  necessary  for  its  health  and 
safe  preservation,  and  is  consequently  a  user  for  the  benefit  not  of  the 
mandatary,  but  of  the  owner.  The  same  may  be  said  of  the  milking  of 
a  milch  cow,  or  the  shearing  of  sheep,  provided  the  produce  is  appropriated 
to  the  use  of  the  owner.  A  mandatary  who  has  charge  of  a  milch  cow  or 
of  sheep,  is  bound  indeed  to  milk  the  cow  and  shear  the  sheep,  and 
account  for  the  produce  to  the  mandator ;  if  he  sells  the  milk  or  the  wool 
and  refuses  to  pay  over  the  money,  this  is  a  conversion  of  it  to  his  own 

(c>  Wilton  V.  Breti,  U  M.  &  W.  113.  Bl.  102. 

(d)  Heath,  J.,  SkieUt  ▼.  Blackbunie,   1  H.  (e)  Mytton  v.  Codt,  2  Str.  1099. 
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use,  and  a  breach  of  trust,  for  which  he  shall  be  held  responsible.  If  the 
bailment  is  made  under  circumstances  leading  to  the  conclusion  that  the 
bailee  was  to  have  the  use  of  the  thing  in  return  for  his  labour  and  pains 
in  the  keeping  of  it,  as  if  he  were  to  have  the  milk  of  the  cow,  the  wool  of 
the  sheep,  or  the  young  of  animals  bearing  increase,  for  his  own  benefit 
and  advantage,  then  the  bailment  would  amount  to  a  contract  of  borrow- 
ing and  lending,  and  not  to  a  mandate. 

Liability  of  the  uasj^atob,, — Payment  of  the  expenses. — ^By  theEoman 
law  the  mandator  is  bound  to  reimburse  the  mandatary  all  expenses  that 
he  has  necessarily  and  unavoidably  incurred  in  the  safe  keeping  and  pre- 
servation of  a  chattel  intrusted  to  his  care  and  management.  If  he  took 
charge  of  living  animals,  he  had  a  right  to  call  upon  the  mandator  for  the 
expenses  of  their  keep  and  nourishment  If  he  was  obliged  to  incur  ex- 
pense in  procuring  carriages  or  means  of  transport  for  the  conveyance  of 
inanimate  things  intrusted  to  him  to  be  conveyed  to  a  distant  part,  or  other- 
wise in  and  about  the  execution  of  his  trust,  the  mandatary  was  bound  to 
reimburse  him  such  expenses,  for  it  was  considered  that  a  gratuitous  com- 
mission executed  for  the  behoof  of  the  mandator  ought  not  to  be  made  a 
subject  of  expense  and  charge  to  the  mandatary. (/)  In  the  common  law, 
if  the  mandatary  must  necessarily  incur  expense  in  the  execution  of  the 
commission  intrusted  to  him,  he  is  clothed  with  an  implied  authority  from 
the  mandator  to  defray  such  expenses,  and  all  money  necessarily  laid  out 
by  him  in  that  behalf,  is  money  expended  for  the  use  of  the  mandator  at 
his  (implied)  request  for  the  recovery  whereof  the  ordinary  action  for 
money  paid  (ante,  226 — 231)  is  maintainable  by  the  mandatary.  **  Thus, 
if  a  party  requests  a  friend  to  receive  his  goods  and  enter  them  at  the  cus- 
tom-house and  pay  the  duties  thereon,  an  implied  obligation  arises  to  re- 
imburse the  amount  of  duties  and  other  incidental  expenses  and  charges 
upon  the  entry-  If  a  party  requests  a  friend  to  carry  goods  for  him  in  a 
stage  coach  to  another  town,  for  which  goods  carriage  hire  is  usually  paid, 
a  like  duty  to  pay  the  bill  is  presumed."  (y) 

The  French  law  accords  to  the  mandatary  a  right  to  detain  the  chattel 
until  he  has  received  payment  of  the  expenses  he  has  incurred  in  the  exe- 
cution of  the  trust  concerning  it.  In  our  own  law  no  such  right  exists, 
and  no  lien  is  permitted  to  be  claimed  by  one  man  upon  the  property  of 
another  for  the  expenses  attendant  upon  the  execution  of  a  gratuitous 
commission.  (/*)     A  person,  therefore,  who  receives  horses,  cows,  sheep,  or 

(/)  Dig-  l»^-  J  6,  tit.  3,  1.  12,  1.  23;  Domat,  (A)  Sanderson  v.  Bell,  2  Cr.  &  M.  30  i  ;  4 

lib.  J,  tit.  35,  8.  2,  §  6.  Tjt.  244,  s.  c. 

iff)  Story *8  Bailments,  §  197. 
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any  description  of  living  animals  to  keep  for  the  owner,  has  no  lien  npon 
them  for  the  expenses  of  their  keep,  or  for  the  repayment  of  money  dis- 
bursed by  him  in  providing  them  with  proper  food  and  noarishment,(t)  or 
for  sending  persons  to  seek  after  them  when  they  have  gone  astray,  or  for 
the  hire  of  servants  to  watch  and  tend  them. 


SECTION  III. 


OF   A   COMMODATUM  AND   MUTUDM  OR  GRATUITOUS   LOAN. 

If  the  bailee  is  to  have  the  use  and  enjoyment  of  the  snbject  matter  of 
the  bailment  for  his  own  benefit  and  advantage,  without  payment  of  hire  or 
reward  to  the  bailor,  then  the  bailment  becomes  a  gratuitous  loan,  and  the 
bailee  is  clothed  with  the  duties  and  responsibilities  and  implied  engage- 
ments of  a  borrower  for  use  in  addition  to  those  of  a  mere  depositary  and 
mandatary.  There  are  in  the  civil  law  two  kinds  of  gratuitous  loans,  the 
one  called  a  mutaum,  which  is  a  loan  for  use  and  consumption,  the  thing 
being  bailed  to  be  consumed  and  an  equivalent  in  kind  subsequently  re- 
turned ;  and  the  other  a  commodatum,  which  is  a  loan  of  a  specific  chattel 
to  be  used  by  the  bailee  and  returned  in  individuo.  In  the  loan  by  way 
of  mutuum  the  bailor  is  called  the  creditor  by  reason  of  the  credit  given 
by  him  to  tlie  promise  of  the  bailee,  and  the  latter  the  debtor  because  he 
owes  an  equivalent  to  be  paid  back,  (a)  In  the  loan,  by  way  of  commo- 
datum,  the  parties  are  known  in  law  by  the  ordinary  appellation  of  borrower 
and  lender. 

"  The  Latin  language,"  observes  Gibbon,  **  very  happily  expresses  the 
fundamental  difieience  between  the  commodatum  and  the  mutuum  which 
our  poverty  is  reduced  to  confound  under  the  vague  and  common  appella- 
tion of  a  loan.  In  the  former  the  borrower  was  obliged  to  restore  the  same 
individual  thing  with  which  he  had  been  accommodated  for  the  temporary 

{%)  Chapmcm  ▼.  Allen,  Cro.  Cor.  271  >    Jack-  mam  eomm  datione  poaaumtn  in  creditiim  ini 

ton  T.  Cummins,  6  H.  &  W.  342.    Judion  v.  quia  in  geneie  aao  functionem  recipinnt  per  aolo- 

Etheridget  1  Cr.  &  M.  746.  tionem,  quam  specie, iiam  in  cteteris  rebat  ideo  in 

(a)  Dig.  lib.  bOy  tit.  16,  lex  lit  lib.  12,  tit.  1,  creditum  ire  non  possumus,  quia,  aliud  pro  alio, 

lex  2,  $  3.    Mutni  datio  conustit  in  his  rebus  invito  creditori,  soWi  non  poaaont.     Dig. lib.  12, 

qus  pondere,  numero,  menxurft,  consistunt ;  quo-  tit.  1,  lex  2,  §  1. 
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supply  of  his  wants ;  in  the  latter  it  was  destined  for  his  use  and  constunp- 
tion,  and  be  discharged  this  mutual  engagement  by  substituting  the  same 
specific  value  according  to  a  just  estimation  of  numbei*  of  weight  and  of 
measure."(d)  If  corn  or  potatoes,  wine  or  brandy,  coals  or  oil,  be  bor- 
rowed, they  are  borrowed  to  be  consumed,  the  com  being  eaten,  the  wine 
drunk,  and  the  coals  and  the  oil  burned  and  consumed ;  a  loan  of  this  de- 
scription, therefore,  is  necessarily  a  mutuum,  for  the  identical  thing  lent 
cannot  be  returned,  but  an  equivalent  in  kind  must  be  rendered  back.(c) 
If  money  is  lent  to  be  used,  the  money  is  necessarily  mixed  with  other 
coin  of  a  similar  denomination,  it  passes  into  other  hands ;  its  identity  and 
individuality  are  destroyed,  and  the  specific  pieces  of  coin  cannot  be  ren- 
dered back.  A  loan  of  money,  therefore,  is  a  mutuum,  the  borrower  being 
bound  to  restore,  not  the  identical  money  lent,  but  an  equivalent  in  the 
shape  of  money  of  the  same  denomination  and  value.(rf) 

But  if  a  horse  or  a  book  be  lent  for  use,  the  identity  and  individuality  of 
the  chattel  are  not  destroyed  or  in  any  way  affected  by  the  use  ;  the  same 
horse  and  the  same  book  remain,  though  the  one  may  have  been  ridden, 
and  the  other  read,  the  loan,  therefore,  is  a  commodatum  ;  the  borrower 
does  not  fulfil  his  engagement  by  rendering  an  equivalent  in  the  shape  of 
a  dilferent  horse  or  a  different  book  of  equal  value,  but  is  bound  to  return 
the  identical  thing  lent,  (e)  It  is  of  the  very  essence  of  a  commodatum 
that  the  subject  matter  of  the  bailment  be  granted  to  be  used  free  of  reward, 
for  if  anything  be  paid  for  the  use  of  the  chattel,  the  contract  is  a  contract 
of  letting  and  hiring,  and  belongs  to  the  class  locatio  rei  (y) 

Liabilities  of  the  borrower. — In  a  bailment  by  way  of  mutuum,  the 
chattel  bailed  becomes  the  absolute  property  of  the  bailee  to  do  what  he  pleases 
with  it,  and  use  it  in  any  way  that  he  thinks  fit ;  (^)  but  in  a  bailment  by  way 
of  commodatum,  the  temporary  right  of  possession  and  user  only  are  trans- 
ferred, the  right  of  property  remaining  in  the  lender,(A)  and  the  borrower, 
consequently,  is  obliged  to  render  back  the  identical  thing  lent  in  as  good 
condition  as  it  was  in  when  borrowed,  subject  only  to  the  deterioration  re- 


(5)  GKbbon's  Roman  Bmpire,  ch.  44,  8,  2. 

(c)  Non  potest  eommocfart  id  quod  usu  consa- 
mitur.  Dig.  lib.  13,  tit  6,  3,  %  6. 

{d)  £t  quoniam  nobis  noneoedem  res,  sed  aliae 
ejusdem  naturae  et  qualitatis,  redduntur  inde 
etiam  mataom  appellatum  est,  quia  ita  a  me  tibi 
datur,  ut  ex  meo,  tuum  fiat  Instit.  lib.  8,  tit 
15.  leo  baila  a  nn  argent,  ou  bl^s  hors  de 
baggc  ou  sack  a  garder  eta  rebailer  a  moi,  quant 
i]  sera  requis,  ieo  ne  puisse  le  prouer  estre  roon 
blee  ou  mon  argent,  car  quaunt  il  est  hors  de 
bagse  ou  sacke,  it  ne  peat  etre  discenie,  ne  un 
denier  ni  blee  conus  d'nuter.   Staunford't  Flees 


del  Coron,  lib.  3,  c  28,  p.  188,  ed.  1588. 

(e)  Doct  and  Studt  biaL  2,  ch.  88. 

If)  Commodata  autem  res  tunc  proprio  mtelli- 
gitur,  si  nulla  mercede  acceptA,  vel  constituta,  res 
tibi  utenda  data  est — gratuitum  enim  debet  esse 
oo¥MonAT0H.  Instit  lib.  8,  tit  15,  §  2 ;  Dig. 
lib.  13,  tit  6. 

ig)  Appellata  est  autem  mutui  datio  ab  eo, 
quod  de  meo  tuum  fit ;  et  ideo  si  non  fiut  tuum 
non  nascitur  oblientio.     Dig.  lib.  12,  tit.  1,  §  2 
Instit  lib.  3,  tit  15 

(A)  Nemo  enim  commodando  rem  facit  ejus 
cui  commodat    Dig.  lib.  9. 
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suiting  from  inherent  defects  or  produced  from  ordinary  wear  and  tear  and 
the  reasonable  use  of  it  for  the  purpose  for  which  it  was  known  to  be  re- 
quired (i)  The  law  exacts  the  strictest  good  faith  fix}m  the  borrower,  and 
makes  him  responsible  for  the  slightest  breach  of  trust.  "  If  a  man  should 
lend  another  a  horse  to  go  westward,  and  the  bailee  go  northward,  if  any 
accident  happen  to  the  horse  on  the  northern  journey  the  bailee  will  be 
chargeable,  because  he  has  made  use  of  the  horse  contrary  to  the  trost  he 
was  lent  to  him  under ;  and  it  may  be  if  the  horse  had  been  used  no  other- 
wise than  as  he  was  lent,   that  accident  would  not  have  happened  to 

bim."(^) 

If  a  horse  is  lent  for  the  performance  of  an  ordinary  journey,  and  the 
borrower  leaves  the  high  road  and  travels  unnecessarily  through  by-paths 
or  dangerous  roads,  and  the  horse  falls,  and  is  injured,  he  will  be  re^on- 
sible  to  the  lender ;  but  if  the  horse  is  lent  for  the  purpose  of  hundng, 
then  the  borrower  is  justified  in  using  it  in  by-paths  and  dangerous  places, 
and  may  expose  it  to  all  the  ordinary  risks  of  the  chase>  becaase  those 
risks  are  necessarily  incident  to  the  use  for  which  the  horse  was  borrowed, 
and  were  known  to  and  must  have  been  contemplated  by  the  lender.    So, 
to  cite  an  instance  from  the  Digest,  if  a  man  lends  his  horse  to  a  neigh- 
boar  to  ride  home,  and  the  latter  rides  the  horse  to  a  fight,  where  it  is  in- 
jured, or  killed,  he  shall  make  good  the  loss ;  but  if  it  is  lent  to  him 
for  the  express  purpose  of  enabling  him  to  join  in  the  affray,  then  the 
lender  must  abide  by  all  the  ordinary  risks  of  warfare,  and  if  the  horse  is 
killed  he  has  no  claim  for  compensation  against  the  borrower.  (/)    And  if 
the  lender,  to  cite  another  example  from  the  Digest,  lends  a  service  of  plate 
to  the  borrower  for  the  purpose  of  entertaining  a  party  of  firiends  at  supper, 
at  his,  the  borrower's,  own  house,  and  the  borrower  transports  the  plate 
away  from  his  house  to  some  distant  part,  he  will  be  responsible  for  this 
breach  of  faith,  and  for  all  the  injuries  that  may  beM  the  things  lem, 
whether   occasioned  by  fire,   shipwreck,   pirates,  or  any  inevitable  acci- 
dent (m) 

By  the  Eoman  law,  it  is  provided  that  if  the  borrower  has  knowingly 
and  wilfully  used  a  chattel  lent  to  him  for  purposes  not  warranted  by  the 
nature  of  the  loan,  and  not  approved  of  by  the  lender,   he  shall  be  deemed 


(t)  Hdn^ord  ▼.  Palmer,  5  Hoore,  76 ;  2  B.  adduceies,  tu  ad  billum  duxerit,  commodati  te- 

Ik  B.  359.  neberU.     Plane  si  ale  commodavi  at  ad  hdl*» 

{k)  Coggg  v.  Bernard,  2  Raym.  915 ;  Bract,  ducertif  meum  erit  periculmn.      Dig.  lib.  13,  tit. 

Lb.  8,  ch.  2,  $  1,  p.  99, 100,  who  copies  as  luual  6,  lex  5,  §  7. 

/,^*i.°^  ^^^  Institutea.  (m)  Dig.  Ub.  IS,  tit.  7,  lex  la 

(0  Si  tibi  equum  commodavero,  ut  ad  villam 
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guilty  of  theft,(;i)  and  be  liable  to  a  penalty  to  tbe  extent  of  double  or 
quadruple  the  value  of  the  thing  lent,  which  may  be  recovered  from  him 
by  the  lender  in  an  action  of  theft. 

The  measure  of  care  and  diligence  to  be  exercised  for  the  protection 
and  preservation  of  a  thing  bailed  by  way  of  commodatum,  whilst  it  re- 
mains in  the  possession  of  the  borrower,  is  that  amount  of  care,  pru- 
dence, and  foresight,  which  the  most  vigilant  and  careful  of  men  exercise 
for  the  preservation  and  protection  of  their  own  property. (o)  The  founda- 
tion for  this  increased  liability,  on  the  part  of  the  borrower  in  comparison 
with  the  hirt>r  of  a  chattel,  is  the  increased  trust  and  confidence  reposed  in 
him.  The  lender  himself  derives  no  benefit  from  the  contract.  In  making 
the  bailment  he  performs  a  gratuitous  act  of  kindness  dictated  by  his  con- 
fidence in  the  bailee;  the  law  therefore  exacts  from  the  latter  a  correspond- 
ing return,  and  requires  from  him  the  greatest  amount  of  care  that  is  ever 
bestowed  by  the  most  cautious  of  men  in  the  protection  and  preservation 
of  property  of  the  description  bailed.  The  borrower  cannot,  of  course,  be 
made  responsible  for  inevitable  accidents,  or  casualties  which  could  not 
have  been  foreseen,  and  which  no  human  prudence  could  have  guarded 
against  \(p)  but  if  by  the  exercise  of  proper  forethought  and  care  he  might 
have  saved  the  thing  bailed  to  him  from  an  accident  which  has  occurred, 
and  he  has  not  done  so,  his  own  neglect  is  the  occasion  of  such  accident, 
and  he  is  responsible  therefor.  The  bailee,  observes  Lord  Coke,  will  be 
answerable  for  the  "  least  neglect.**  If  he  or  his  servant  puts  a  borrowed 
horse  into  a  stable  and  neglects  to  lock  the  door  at  night,  and  thieves 
come  and  steal  the  horse,  he  will  be  responsible  for  the  loss,  for  the  neg- 
lect to  lock  the  door  may  have  encouraged  the  thieves,  and  been  the 
occasion  of  the  robbery.  If  the  borrower  puts  a  borrowed  horse  into  a 
ruinous  building  likely  to  fall,  and  the  building  is  blown  down  during  a 
tempest,  and  falls  upon  and  kills  the  horse,  the  borrower  shall  be  answer- 
able, for  if  the  building  had  been  strong,  and  in  good  repair,  perchance 
the  disaster  would  not  have  occurred,  and  'Mt  cannot,  therefore,  be 
taken  as  a  chance  but  as  the  default  of  him  that  had  the  horse  de- 
livered to  him.    But  if  the  house  were  strong,  and  of  likelihood,  and  by 


(m)  Si  is  qui  rem  utendam  acoepit,  in  aliam 
usuin  earn  tnuiflfeiat,  quam  cujus  gratis  ei  data 
est,  furtum  committit :  yelati  si  quia  ai^ntnm 
utendum  acceperit,  quasi  amicos  ad  coenam  invi- 
taturus  et  id  peregre  secum  tulerit ;  aut  si  qois 
equum  gestandi  caasA  commodatum  sibi  longius 
aliquo  duxerit :  Instit.  lib.  4,  tit.  1,  §  6. 

(o)  Exactissimam  diligcntiam  custodiendse  rei 
pnjL'dtarc   compellitur,    nee     suificit  ei  eandcm 


diligentiam  adhibere  qnam  snis  rebns  adbibet; 
si  alius  diligentior  custodire  potent.  Dig.  lib. 
44,  tit  7,  1,  §  4.     Inst  Ub.  8,  tit.  16,  $  2. 

{p)  Is,  qui  utendum  accepit,  si  majore  casu 
cui  humana  infirmitas  resistcre  non  potest,  vc- 
luti,  incendio,  rninft,  nniifmgio  amiserit  secunis 
est.  Dig.  lib.  44,  tit  7,  1,  §  4.  Bract,  lib.  3, 
ch.  2,  p.  99. 
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common  presumption  in  no  danger  of  falling,  but  fell  notwithstanding  by 
sudden  tempest,  then  it  shall  be  taken  as  a  chance,  and  he  that  had  the 

keeping  of  the  horse  shall  be  discharged." (y^ 

If  a  horse  is  lent  for  an  ordinary  ride  along  the  high  road,  and  the 
borrower  takes  the  horse  off  the  high  road  and  rides  him  into  wet  and 
slippery  ground,  and  the  horse  slips  and  breaks  his  knees  or  is  otherwise 
injured,  the  borrower  must  make  good  the  loss.  If  the  borrower  is  a 
person  conversant  with  horses,  he  is  bound  to  use  such  care  and  skill  in 
the  riding  of  the  horse  as  a  person  conversant  with  horses  may  reasonably 
be  expected  to  use.  If,  therefore,  he  throws  the  horse  down  and  injures 
it  by  injudicious  riding  or  unskilful  horsemanship,  he  is  answerable  for 
the  damage,  (r)  It  has  been  said  that  every  lender  of  a  horse  for  riding 
impliedly  bargains  at  the  time  he  makes  the  loan  for  the  exercise  on  the 
part  of  the  borrower  of  competent  skill  in  riding  and  the  management 
of  a  horse,  and  that  if  the  horse  comes  to  any  damage  from  the  want  of 
such  skill,  the  borrower  is  responsible,  as  he  ought  to  have  eonsid^ed 
his  own  capacity  before  taking  upon  himself  the  care  and  management 
of  the  animal,  and  must  be  considered  at  the  time  he  sought  for  the 
loan  to  have  impliedly  represented  himself  to  be  skilled  in  riding.  («) 
But  if  the  bailor  chooses  without  making  any  previous  inquiry  to  in- 
trust a  fiery  and  high-spirited  horse  to  a  stranger  of  whose  skill  in  horse- 
manship he  knows  nothing,  he  has  no  right  to  expect  the  management 
and  dexterity  of  an  experienced  rider.  Neither  if  he  lends  valuable 
property  to  a  notorious  drunkard  or  a  notoriously  wild  and  reckless  cha- 
racter,  has  he  any  right  to  expect  the  care  and  attention  of  a  very  vigi- 
lant and  painstaking  person.  (/) 

By  the  civil  law,  the  borrower  is  responsible  for  all  fosses  and  injuries 
to  the  thing  borrowed,  occasioned  by  the  private  enmity  of  persons  hostile 
to  the  hirer,  if  he  has  by  some  fault  or  misconduct  on  his  part  provoked 
that  enmity,  (u) 

The  loan  of  the  use  is  strictly  personal  to  the  borrower,  founded  on 
the  confidence  reposed  in  him,  and  does  not  in  general  warrant  a  user 
by  the  servants  of  the  latter.  (^) 

Restoration  0/  things  borrowed, — In  the  case  of  a  loan  by  way  of 
MUTUUM,  the  borrower  is  bound  to  restore,  at  a  time   agreed  upon  or 


(q)  Doctor  and  Student,  Dial.  2,  ch.  88.  No.  49 ;  Biact  Lib.  3,  tit  2,  §  1,  99,  b. :  ante, 

(r)    WiUon  V.  Brett,  11  M.  &  W.  116.  8.  1,  839. 

(«)   Jones's  Baiimento,   65;    11   M.  &  W.  (u)  Dig.  lib.  19,  tit.  2,  lex  27,  §  4. 

115.  ix)  Brindot  v.  Morrict,  1  Hod.  210 ;  3  Salk. 

{t)  Puthier,  Pret  a  Usiigo,  ch.  2,  §  2,  art.  2,  271. 
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within  a  reasonable  period  after  request,  an  article  of  the  same  kind  and 
quality  as  the  one  originally  lent  to  him.  He  cannot  of  course  return 
new  wine  for  old,  (y)  coarse  cloth  for  fine  cloth.  It  is  the  essence  of  a 
mutuum  that  a  chattel  of  the  same  character,  description,  and  quality 
as  the  one  lent  should  be  given  back ;  if,  by  the  agreement  of  the 
parties,  an  article  of  a  different  character  is  to  be  returned,  the 
contract  is  not  a  mutuum,  but  an  exchange  or  sale,  (z)  All  such 
things,  say  the  civilians,  as  are  ordinarily  regulated  by  number,  weight 
or  measure,  such  as  wine,  com,  oil,  money,  brass,  silver,  or  gold, 
may  properly  be  made  the  subject  of  a  mutuum,  as  they  can  readily  be 
repaid  in  kind  of  the  same  quantity  and  same  quality ;  but  a  horse,  a 
greyhound,  a  fowling-piece,  and  all  chattels  whose  value  depends  upon 
the  intrinsic  qualities  of  each  in  particular,  and  not  upon  the  general 
attributes  of  the  genus,  cannot  properly  be  made  the  subject  of  a  mutuum, 
because  although  they  are  of  the  same  kind,  yet  each  one  of  the  kind 
differs  so  much  from  another  in  quality  and  attributes,  that  the  creditor 
cannot  be  compelled  against  his  will  to  take  one  for  another. 

As  the  right  of  property  in  the  thing  bailed  is  transferred  to  the  bailee 
by  a  bailment  by  way  of  mutuum,  so  also  is  the  risk  of  loss.  If,  there- 
fore, the  bailee  is  robbed  before  he  reaches  home,  or  the  thing  bailed  is 
destroyed  by  wreck,  fire,  or  inevitable  accident  before  it  can  be  used,  the 
bailee  must,  nevertheless,  pay  the  equivalent  which  he  owes  to  the  bailor 
at  the  time  appointed,  (a)  "  If  money,  corn,  wine,  or  any  other  such 
thing  which  cannot  be  re  delivered  or  occupied  be  borrowed  and  it  perish, 
it  is  at  the  peril  of  the  borrower.  But  if  a  horse,  or  a  cart,  or  such  other 
things  as  may  be  used  and  delivered  again,  be  used  according  to  the 
purpose  for  which  they  were  lent,  if  they  perish,  he  who  owns  them  shall 
bear  the  loss,  if  they  perish  not  through  the  default  of  him  who  borrowed 
them,  or  he  who  made  a  promise  at  the  time  of  the  delivery  to  re-deliver 
them  safe  again.  If  they  be  used  in  any  other  manner  than  according 
to  the  lending,  in  whatever  manner  they  may  perish,  if  it  be  not  by  default 
of  the  owner,  he  who  borrowed  them  shall  be  charged  with  them  in  law 
and  conscience."  {b) 

When  the  loan  is  made  by  way  of  commodatum,  the  borrower  must  return 


(y)  Non  licet  debitori  deteriorem  rem,  quae 
ex  eodem  genere  sit  reddere;  veluti  Tinum 
noYiim  pro  vetere ;  id  aatem  agi  intelligitur  nt 
ejusdem  generis  et  eadem  bonitate  solvatur  qu^ 
datam  sit     Dig-  lib.  12,  tit.  1,  3. 

(t)  Nam  si  aliud  genus,  veluti  ut  pro  tritico 
vinum  recipiamus,  non  erit  mutuum.  Dig.  lib. 
1 2,  tit.  1,  2. 


(a)  Et  is  quidem  qui  mutuum  accepit,  si 
quolibet  fortuito  casu  amiserit  quod  acccpit, 
veluti  incendio,  ruinft,  naufragio,  ant  latronum 
hostiumve  incursu  nihilominus  obligatus  manet. 
Instit.  lib.  8,  tit.  15,  §  2;  No/s  Maxims,  91  ; 
Doct.  &  Stud.  Dial.  2,ch.  38 ;  Bract  99,  a.,  b. 

{b)  Noy's  Maxims,  ch.  43. 
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the  specific  thing  lent  within  a  reasonahle  period  after  request^  and  if  be 
neglects  so  to  do,  he  is  responsible  for  all  accidents  that  afterwards  happen 
to  it.  He  has  no  right  eidier  by  the  civil  or  the  common  law  to  detain 
the  thing  borrowed  for  any  antecedent  debt  dae  to  him.  (c)  "  The  plain 
reason  is  that  it  would  be  a  departure  from  the  tacit  obligations  of  the 
contract.  No  intention  to  give  a  lien  for  debt  can  be  implied  from  tk 
grant  of  a  mere  favour."  Neither  can  the  borrower  set  up  a  right  to 
detain  the  chattel  for  the  payment  of  necessary  expenses  incurred  by 
him  in  the  keeping  and  preserving  it. 

Countermand  of  the  loan. — In  the  Roman  law,  and  by  the  foreign 
codes  derived  therefrom,  the  loan,  when  once  effected  by  the  delivery  of 
the  thing  lent  to  the  bailee,  cannot  be  revoked,  and  the  borrower  be  com- 
pelled to  return  it  before  he  has  had  the  contemplated  use  and  enjoyment 
of  it.  In  the  common  law,  however,  the  bailment  for  use  being  gra- 
tuitous, it  may  be  revoked  at  any  time,  and  the  borrower  is  bound  to 
deliver  back  the  chattel  within  a  reasonable  period  after  request. 

(c)  Btoiy's  Bailm.  p.  183. 
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SECTION  I. 


LIABILITIES   EX   CONTRACTU   OF   INFANTS. 

All  individaals  below  the  age  of  twenty-one  years  are  in  law  called 
infants^  and  all  infants  are,  by  reason  of  their  inexperience  and  the  imma- 
turity of  their  judgment,  clothed  only  with  a  qualified  power  of  contract- 
ing ;  f.  e,,  their  contracts  will  bind  them,  provided  they  were  necessary 
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and  for  their  benefit  and  advantage ;  but  if  they  were  unnecessary  and 
unfit  and  improper  contracts  for  them  to  have  entered  into,  they  will  be 
entitled  to  recede  from  them  and  vacate  them.  All  penal  obligations 
(ante,  169 — 182)  entered  into  by  infants  are  absolutely  void,  as  it  is  not 
necessary  for  them,  nor  can  it  be  for  their  benefit  and  advantage,  to  sub- 
ject  themselves  to  a  penalty,  (a)  All  deeds,  also,  and  covenants,  feoff- 
ments, grants,  releases,  confirmations,  cognovits,  obligations,  or  other 
writings  under  seal  made  by  infants  are,  as  a  general  rule,  (subject  to 
some  few  exceptions  presently  noticed,  (post,  860,  861 J  void  ;  {b)  and  an 
infant  cannot,  as  we  have  already  seen,  be  sued  on  bis  covenant  to  serve, 
contained  in  an  indenture  of  apprenticeship,  executed  by  him  ;  (c)  nor  ou 
a  bill  of  exchange  accepted  by  him,  although  the  bill  may  have  been 
accepted  on  account  of  necessaries  furnished  to  such  infant ;  (d)  nor  for 
a  breach  of  a  warranty  made  by  him  on  the  sale  of  a  horse ;  (e)  nor  is 
he  bound  by  an  agreement  to  refer  disputes  to  arbitration,  nor  by  the 
recitals  in  any  deed  executed  by  him  during  infancy.  (/) 

A  contract  by  a  female  infant  tov  the  sale  of  her  necessary  wearing 
apparel,  ornaments,  and  articles  of  dress,  or  of  the  hair  growing  on  her 
head,  is  absolutely  void.  Thus,  where  Anna  Secrogham  brought  an 
action  through  her  guardian  against  a  barber,  "  guare  vi  et  armis  in- 
aultum  fecit,  et  totum  crinem  capitis  ipsius  Anncs  abscidit,"  and  the 
defendant  pleaded  not  guilty  as  to  all  the  trespass /^ns/^r  tonsuram  crinis, 
and  as  to  that  he  pleaded  that  the  plaintiff  was  of  the  age  of  sixteen  years, 
and  for  a  certain  sum  of  money  licentiavit,  the  defendant  duas  uncia* 
crinis  dict(B  Anna  detondere  et  abscindere,  it  was  held  on  demurrer  that 
the  plea  was  bad  and  the  tonsure  unlawful,  inasmuch  as  the  infant  had  no 
power  of  entering  into  the  contract  or  of  giving  the  license  or  authority 
set  forth  in  the  plea,  (y)  But  if  the  infant  had  been  attacked  by  fever, 
and  the  cutting  off  of  her  hair  had  been  necessary  for  her  health,  then 
the  contract  would  have  been  a  necessary  and  beneficial  and  valid  con- 
tract, and  the  barber  would  have  been  fully  justified  in  what  he  had  done. 
The  law  does  not  permit  infants  to  borrow  money  to  be  expended  by 
them  at  their  own  discretion,  and  an  action,  consequently,  is  not  main- 

(a)  Co.  Litt  172,  a.     Aylif  ▼.   ArdkdaU,  (d)  WtUiawuon  ▼.  Watts,  1  Ounpb.  ^1. 

Gro.  Bliz.  920.    Fi^ier  y.  Mowbray,  8  East,  («)  HowUH    v.    ffastoeU,    4    Gampb.  !!& 

880.      Baylis   v.   Dindey,   8   M.  &  S.  477.  Oreeti  ▼.  Ortenhank,  2  Marsh.  485.     Ofm€  ▼. 

Corjw  V.  Overton,  10  Bing.  257;  8  M.  &  Sc.  Netnl^  1  Keb.  778. 

738,  8.  c.  (/)  Wataon'i  Arbitr.   40,  1,  2.     MUner  r. 

(6)  Co.  Litt.  171,  b.     Oliver  v.   Woodroffe  Lord  Harewood,  18  Ves.  274. 

4  M.  &  W.650.  ig)    An'w  Secrogham  per  ChtardUmwrn  ▼. 

(c)  OilbeH^,  Fletcher,  (^to.  Oar.  179;  ante,  StuarUm,  8  Keb.  869;  Bac.  Abr.,  Ixfahs, 

749, 760.  (I.) 
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tainable  for  the  recovery  of  money  lent  and  advanced  to  an  infant  if  the 
infancy  is  pleaded  in  bar  of  the  action,  although  the  money  has  been 
borrowed  by  the  infant  to  be  expended  in  the  purchase  of  the  necessaries 
of  life,  as  the  infant  may  misapply  the  money,  and  the  law  will  not  trust 
him.  (h)  Neither  can  an  action  be  maintained  against  an  infant  on  an 
account  stated,  as  the  law  presumes  that  he  has  not  sufficient  capacity 
for  business  to  state  and  settle  accounts,  so  as  to  be  bound  thereby,  (i) 

All  contracts  also  entered  into  by  infants  in  the  exercise  of  a  trade 
may  be  avoided  by  them,  for  the  law  does  not  consider  it  to  be  necessary 
or  beneficial  for  infants  to  embark  in  trade  and  hazard  their  fortunes  in 
commercial  speculations  "  Trading  is  not  immediately  necessary  ad 
victum  et  vestiiutn,  and  if  it  were  allowed,  infants  might  be  infinitely 
prejudiced."  An  action,  consequently,  cannot  be  maintained  against  an 
infant  who  carries  on  trade  for  work  done  for  him,  or  goods  or  mercandize 
sold,  or  for  the  rent  of  houses  and  buildings  hired  by  him,  in  the  course 
of  that  trade,  although  he  gains  his  living  thereby ;  (j)  nor  upon  a  bill  of 
exchange  drawn,  accepted,  or  indorsed  by  an  infant  in  carrying  on 
trade,  {k) 

Infants  living  under  the  parental  roof  cannot  in  general  be  made 
responsible  for  the  payment  of  the  price  of  clothes  and  wearing  apparel 
ordered  by  them  and  delivered  at  the  residence  of  the  parent.  "  If  an 
infant  lives  with  his  parent,  who  provides  such  apparel  as  appears  to  the 
parent  to  be  proper,  so  that  the  child  is  not  left  destitute  of  clothes  or 
other  real  necessaries  of  life,  the  child  cannot  bind  himself  to  a  stranger 
even  for  what  might  otherwise  be  allowed  as  necessaries;  for  no  man 
shall  take  upon  him  to  dictate  to  a  parent  what  clothing  the  child  shall 
wear,  at  what  time  they  shall  be  purchased,  or  for  whom.  All  that  must 
be  left  to  the  discretion  of  the  father  and  mother."  (/)  If,  therefore,  a 
child,  living  at  home  with  its  father,  orders  clothes  of  a  tailor,  and  the 
clothes  are  sent  to  the  father  a  residence,  and  the  latter  disapproves  of  the 
proceeding  as  soon  as  he  is  made  acquainted  with  it,  and  sends  the 
clothes  back,  the  tailor  will  have  no  claim  against  anybody  for  the  pay- 
ment of  the  price  of  them.     He  cannot  sue  the  parent,  because  he  has 


(A)  EarUy.  Peale,  1  Salk.  887 ;  10  Mod.  67, 
B.  c.  Darby  ▼.  Boucher^  ib.  279.  ProbaH  r. 
Knouth,  2  Ksp.  472,  n.  Smith  t.  Gibson, 
Peake,  863.  As  to  money  paid  for  the  use  of 
an  infsuit,  see  post,  863- 

(t)  Trueman  v.  Hurst,  1  T.  R.  42.  Ingledew 
V.  Dougias,  2  Stark.  36.  Oliver  v.  Woadrt^e, 
4  M.  &  ViT.  650.  As  to  subsequent  ratification 
by  adults  of  accounts  stated  during  infiucy,  see 
post,  870. 


0)  DiH  y.  Keighley,  2  Esp.  480.  WhUting- 
ham  T.  Sill,  Cro.  Jac.  494.  WhymUl  y. 
Champion^  2  Str.  1083.  Lowe  t.  Ori^,  1 
Sc.  458 ;  1  Hodg.  80. 

{t)  WiUiams  v.  Harrison,  Carth.  160.  WU- 
liamson  ▼.  Watts,  1  Campb.  551. 

(/)  BainJbridge  v.  Picierin^,  2  W.  BL  1825. 
Coot  V.  Deaton,  8  C.  &  P.  114.  Story  v. 
Perry,  4  C.  &  P.  526. 
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not  sanctioned  or  authorized  the  contract ;  (m)  neither  can  he  sue  the 
infant,  for  as  the  latter  was  provided  for  in  the  father's  house,  he  was 
under  no  necessity  of  contracting  for  the  purchase  of  goods  on  his  own 
credit.  If  the  tradesman  suffers  in  such  a  transaction,  it  is  his  own  halt ; 
for  he  ought  to  have  made  inquiries  of  the  parent,  and  have  ascertained 
whether  the  contract  was  sanctioned  and  authorized  hy  the  latter.  If, 
indeed,  he  can  show  that  the  parent  was  aware  of  the  order  given  by  the 
infant,  and  of  the  delivery  of  the  goods  at  his  residence,  or  that  he  saw 
the  infant  using  and  wearing  the  articles^  and  made  no  objection  thereto, 
and  no  exercise  of  his  parental  authority  and  control  to  prevent  iurtber 
supplies  of  such  articles,  this  will  be  strong  evidence  to  show  that  tbe 
father  authorized  the  order  to  be  given,  so  as  to  render  him  responsible  ss 
the  principal  in  the  transaction  and  the  real  purchaser  of  the  articles 
through  the  medium  of  his  child  acting  as  his  agent  in  that  behalf,  (n) 

If  an  infant  is  placed  at  a  boarding-school  by  a  parent  or  goardian, 
the  master  has  not  in  general  any  remedy  against  the  infant,  but  must 
resort  to  those  with  whom  he  agreed  for  the  infant's  board  and  instmc- 
tion.  {o) 

And  a  plaintiff  cannot  convert  a  breach  of  duty  arising  out  of  a  con- 
tract into  a  tort,  so  as  to  charge  the  infant  in  an  action  ex  delicto  with 
the  damage  resulting  from  such  breach  of  duty.  Therefore,  if  a  horse 
lent  to  an  infant  is  immoderately  ridden  by  the  latter  and  is  injured,  the 
infant  is  protected  from  liability  by  his  infancy,  (jv) 

As  an  infant  cannot  lawfully  be  a  trader,  he  cannot  be  made  a  bank- 
rupt  under  the  bankruptcy  acts,  {q) 

Contracts  that  may  he  entered  into  by  infants. — But  infants  are  not 
rendered  absolutely  incapable  of  contracting,  for  "  the  law  at  the  same 
time  that  it  protects  their  imbecility  and  indiscretion  from  injury  Uirough 
their  own  imprudence,  enables  them  to  do  binding  acts  for  their  own 
benefit."  (r)  They  may  grant  leases  when  it  is  manifestly  to  their  interest 
and  advantage  that  such  leases  should  be  granted,  and  will  not  be  per 


(to)  BlaMum  v.  Madcey,  1  C.  &  P.  1. 
Bnrrough,  J.,  Flv4ik  v.  TolUmacht,  ib.  6. 
CranU  v.  Gill,  2  E«p.  472.  Roffe  v.  AbboU,  6 
C.  &  P.  286.  CUm^U  r.  WiHiams,  8  C  & 
P.  68. 

(n)  Baker  7.  Keen,  2  Stark.  502.  Ntchole 
y.  Allen,  8  C.  &  P.  86.  Besieth  ▼.  Chvfing, 
5  Esp.  132.  Law  ▼.  Wilhin*,  6  Ad.  &  S.  718  ; 
1  N.  &  P.  697, 1.  c.  As  to  the  liability  of  the 
fiither  for  things  fomiBhcd  to  his  children  bj 
order  of  the  mother,  or  of  his  own  servants,  see 


Rawlym  ▼.  Vandiflx,  8  Ssp.  252.  Cooper  t. 
PkiUipt,  4  C.  &  P.  581.  FnrilUo  ▼.  Crv^ 
(ker,  7  D.  &  R.  612.  Stone  y.  Carr,  3  £«p.  1 ; 
ante,  398—401,  613. 

(o)  Duncomb  v.  Tiekridge,  ADeyn,  94 ;  Bat 
Abr.  Inf.(I.)l. 

(p)  JenninffM  y.  RnndaU,  8  T.  B.  335. 

(?)  BeUon  v.  Hodfjes,  2  M.  &  Re  496 ;  9 
Bing.  365,  s.  c    Ex  parte  Moule,  4  Yes.  6<k3. 

(r)  Lord  Hansfieid,  Zouck  y.  Parson*^  3 
Burr.  1801. 
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mitted  to  avoid  them  when  they  come  of  age.  («)  **  The  privilege  given  by 
law  to  infants  is  given  as  a  shield^  not  as  a  sword>  and  shall  never  be 
turned  into  an  offensive  weapon  of  fraud  and  injustice."  {t)  Therefore,  if 
an  infant  contract  for  necessary  repairs  to  be  done  to  his  dwelling-house, 
or  to  any  description  of  property  belonging  to  him,  he  will  not  be  allowed 
to  avail  himself  of  his  infancy  as  an  answer  to  a  fair  claim  for  the  payment 
of  the  price  of  the  work  so  done.  In  Tirrell's  case,  indeed,  Haughton,  J. 
is  reported  to  have  said,  that  ''  if  an  infants  house  stands  in  need  of 
repairs,  his  contract  for  the  repair  of  it  does  not  bind  him,  for  no  contract 
binds  an  infant  but  such  as  concerns  his  person.'*(^)  But  this  doctrine 
cannot  be  considered  to  be  law  at  the  present  day. 

By  the  custom  of  gavelkind,  an  infant  at  the  age  of  fifteen  is  reckoned 
at  full  age  to  sell  his  lands,  but  under  great  limitations  and  restrictions,  to 
prevent  him  from  being  defrauded.  And  by  custom  in  some  places,  an 
infant  seised  of  lands  in  socage  may  at  the  age  of  fifteen  years  make  a 
lease  for  years,  which  shall  bind  him  after  he  comes  of  age,  for  the  custom 
makes  fifteen  his  full  age  to  that  purpose,  {x) 

LIABILITIES  o/*  INFANTS  who  are  not  residing  under  the  parental  roof. 

If  the  infant  is  an  orphan,  or  is  residing  at  a  distance  from  the  parents, 
and  is  not  provided  with  the  necessaries  of  life  under  their  personal  super- 
intendence, management,  and  control,  such  infant  is  clothed  with  the 
power  of  entering  into  fair  and  just  and  reasonable  contracts  for  supplying 
himself  with  the  necessaries  of  life.  ''  An  infant  may  bind  himself  to  pay  for 
his  necessary  meat,  drink,  apparel,  physic,  and  such  other  necessaries,  and 
likewise  for  his  good  teaching  and  instruction,  whereby  he  may  profit  him- 
self afterwards ;  and  this  is  in  benignity  to  infants,  for  if  they  wore  not 
allowed  to  bind  themselves  for  necessaries,  no  person  would  trust  them, 
in  which  case  they  would  be  in  worse  circumstances  than  persons  of  full 
c^ge.  (y)  It  has  accordingly  been  said,  that  an  infant  may  enter  into  a 
contract  under  seal,  and  give  a  simple  bond,  or  bond  without  a  penalty, 
"  for  his  necessary  meat  and  drink,  or  his  necessary  apparel^  or  his  fit 
schooling,  and  shall  not  avoid  the  same."  (z)    It  is  not,  however,  in  any 

(t)  Maddon  ▼.  WhiU,  2  T.  R.  161.  (x)  Bae.  Abr.  Imr.  (A.)  Co.  Litt.  45,  b. 

(e)  Ld  Mansfield,  Zoueh  t.  Pars<ynt,  3  Borr.  (y)  Co.  Litt.  172,  a.     Bac.  Abr.jKFAKTS  (I.) 

1801.    Smith  V.  Low,  1  Atk.  489.    AthfiM  r.  Lord  Mansfield,  Zoueh  y.  Parsons,  3  Btiir.1802. 

A$hMd,  Sir  Wm.  Jones,  167.  Baylia  ▼.  DintUy,  Pidkering  ▼.  Ottnning^  Wm.  Jones,  182. 

3  M.  &  8.  480.  (z)  Perkins,  s.  14.    Russell  v.  Les,   1  Ley. 

(tt)  Tirrstt's  case,  2  BoIIe,  271 ;   Anon.  1  86. 
Salk.  196. 
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way  necessary  for  an  infant  to  bind  bimsclf  by  deed  for  tbe  payment  of 
the  price  of  the  necessaries  of  life  furnished  to  him  by  third  parties,  and 
such  contracts  would  at  the  present  day  be  regarded  with  great  jealousy 
and  suspicion  by  the  courts. 

The  infant  cannot  bind  himself  to  the  payment  of  any  particular  sum 
for  necessaries,  or  to  give  any  particular  price  for  them.  The  law  permits 
those  who  minister  to  his  necessities  to  receive  only  a  reasonable  price, 
and  does  not  leave  the  determination  of  the  amount  to  the  infant,  bat 
entrusts  it  to  the  arbitrament  of  a  jury,  {a)  In  the  case  of  simple  contracts 
for  necessaries,  it  must  be  shown  "  that  the  things  were  actually  neces- 
sary, and  of  reasonable  prices,  and  suitable  to  the  infant's  degree  and 
estate,  which  regularly  must  be  left  to  the  jury If  an  infant  pro- 
mises another  that  if  he  will  find  him  meat,  drink,  and  washing,  and  pay 
for  his  schooling,  he  will  pay  £7  yearly,  the  infant  is  liable  to  an  action 
for  a  breach  of  this  promise,  for  learning  is  as  necessary  as  any  other 
things ;  and  though  it  is  not  mentioned  what  learning  this  was,  yet  it 
shall  be  intended  what  was  fit  for  him  till  it  be  shown  to  the  contrary ; 
and  though  he  to  whom  the  promise  was  made  does  not  instruct  him,  but 
pays  another  for  it,  the  promise  of  repayment  thereof  is  good."  (b)  An 
infant  may  be  made  liable  for  the  rent  of  the  house  or  the  apartments  he 
lives  in,  provided  the  rent  is  reasonable,  and  the  lodging  fit  and  proper 
for  a  person  in  his  station  in  life,  {c)  and  the  house  or  apartments  and  pre- 
mises have  been  hired  by  him  to  dwell  in,  and  not  for  the  purpose  of 
enabling  him  to  carry  on  trade  ;(d)  also  for  clothes  and  lace,  silks,  and 
wedding  garments  furnished  to  him,  such  clothes  and  dresses  being 
suitable  for  tbe  use  of  a  person  of  his  rank  and  station  in  life ;  {e)  also  for 
food,  clothing,  nursing,  attendance,  and  necessaries  furnished  to  his  wife 
and  family  and  infant  children  residing  with  him.  (/) 

We  have  already  seen,  that  if  an  infant  embarks  in  trade,  an  action  is 
not  maintainable  against  him  upon  contracts  entered  into  by  him  in  the 
course  of  that  trade ;  and  that  he  is  not  responsible  for  the  payment  of  the 
price  of  goods  and  merchandize  sold  to  him,  to  be  used  and  dealt  with  by 
him  in  the  way  of  his  trade  (ante,  p.  859).  But  for  all  the  ordinary 
necessaries  of  life,  food  and  clothing,  groceries,  and  necessary  article  of 
furniture  supplied  to  him,  to  be  used  or  consumed  in  his  own  household, 

(a)  Gas.  Law  and  Eq.  1 85.  t.  Gib,  5  Bug.  N.  C.  19S.    Bray»ka»  ▼.  JEatgm, 

(h)  Bac  Abr.  Inv.  (I.)  I.  ib.234. 

(c)  EirUm  y.  Eliott,  2  Bulstr.  69.    Evelyn  (J)  Bacon*s  Maxim,  &.  18,  p.  67,  ed.  1639. 
T.  Chichester,  8  Burr.  1719.  Turner  v.  Trieby,  1  Str.  168.     Aldenoo,  B., 

(d)  Lowe  ▼.  Griffith,  1  8c.  468.    Ante,  859.  Chappie  v.  Cooper,  18  M.  &  W.  259. 

(e)  Rctinrfordy.Fenwick,  Cart.  216.    Dalton 
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find  not  to  be  sold  again,  or  otherwise  dealt  with  in  the  way  of  his  trade, 
he  will  be  responsible.  (^) 

We  have  seen  also,  that  an  infant  cannot  borrow  money  so  as  to  render 
himself  liable  to  an  action  for  money  lent,  although  the  money  may  be 
expended  by  him  in  the  purchase  of  necessaries ;  {h)  but  if  the  money  of  a 
third  party  is  laid  out  in  the  purchase  of  necessaries  for  the  infant,  under 
the  personal  superintendence  iind  direction  of  such  third  party,  it  may 
then  be  recovered  from  the  infant  in  an  action  for  money  paid,  (i) 

Liability  of  an  infant  widower  or  widow  for  the  expemes  of  Ike 
funeral  af  a  DECEASED  wife  or  husband. — If  an  infant  widower  gives 
directions  for  the  fonend  of  a  deceased  wife,  he  is  personally  responsible 
for  the  expenses  thereof;  and  the  same  liability  arises  in  the  case  of  an 
intBJXt  widow,  who  has  given  an  order  to  an  undertaker  for  the  burial  of  a 
deceased  husband,  although  the  tatter  may  have  died  in  insolvent  circum^ 
Btances. 

In  an  action  brought  against  an  infant  widow  for  the  expenses  of  the 
funeral  of  her  late  husband,  who  had  been  buried  by  her  orders,  it  was 
contended  that  the  contract  was  not  a  contract  for  her  benefit,  and  that 
the  things  furnished  were  not  necessaries  for  which  an  infant  could  be 
made  responsible ;  but  the  court  was  of  a  different  opinion.  ''  The  law," 
observes  Alderson,  B.,  "  permits  an  infant  to  make  a  valid  contract  of 
marriage,  and  all  necessaries  furnished  to  those  with  whom  he  becomes 
one  person  by  or  through  the  contract  of  marriage,  are  in  point  of  law 
necessaries  to  the  infant  himself.  Ndw  there  are  many  authorities  which 
ley  it  down  that  decent  christian  burial  is  part  of  a  man's  own  rights,  and 
we  think  it  is  no  great  extension  of  the  rule  to  say,  that  it  may  be  classed 
BS  a  personal  advantage,  and  reasonably  necessary  to  him.  His  property, 
if  he  leaves  any,  is  liable  to  be  appropriated  by  his  administrator  to  the 
performance  of  this  proper  ceremonial.  If,  then,  this  be  so,  the  decent 
chrisuim  burial  of  his  wife  and  lawful  children,  who  are  the  persona  con- 
junctoB  with  him,  is  also  a  personal  advantage,  and  reasonably  necessary 
to  him,  and  then  the  rule  of  law  applies  that  he  may  make  a  binding  con- 
tract for  it.  This  seems  to  us  to  be  a  proper  and  legitimate  consequence 
from  the  proposition  that  the  law  allows  an  infant  to  make  a  valid  contract 
of  marriage.  If  this  be  correct,  then  an  infant  husband  or  parent  may 
contract  for  the  burial  of  his  wife  or  lawful  children ;  and  then  the  ques- 
tion arises  whether  an  infant  widow  is  in  a  similar  situation.     It  may  be 

ig)  TubervOU  t.  Wkiigkotue,  I  C.  &  P.  94.  844,  s.  c.  Harru  y.  Lee,  1  P.  Wms.  482,  558. 
<A)  Ante,  859.  Smith  r.  Oib$fm,  Peake,  52.  Clarke  ▼.  Xo/ttf,  5  Bsp.  28.  J/«fy%  v.  HoU, 
(i)  EUit  ▼.  EiHt,  12  Mod.  ]97;   1  Bsym.      4  C.&  P.  104.    Ante,  226—281. 
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said  that  she  is  not,  because  during  the  coverture  she  is  incapable  of  oon- 
tracting,  and  after  the  death  of  the  husband  the  relation  of  mamage  has 
ceased.  But  we  think  this  is  not  so.  In  the  case  of  the  husband,  the 
contract  will  be  made  after  the  death  of  the  wife  or  child,  and  so  afler  the 
relation  which  gives  validity  to  the  contract  is  at  an  end  to  some  pur^ 
poses.  But  if  the  husband  can  contract  for  this,  it  is  because  a  contrad 
for  the  burial  of  those  who  are  persona  conjuncta  with  him  by  reason  of 
the  marriage,  is  a  contract  for  his  own  personal  benefit;  and  if  this  be  so. 
we  do  not  see  why  the  contract  for  the  burial  of  the  husband  sbould  not 
be  the  same  as  a  contract  by  the  widow  for  her  own  personal  benefit 
It  may  be  observed,  that  as  the  ground  of  our  decision  arises  out  of  the 
infant  8  previous  contract  of  marriage,  it  will  not  follow  from  it  that  an 
infant  child  or  more  distant  relation  would  be  responsible  upon  a  conlsract 
for  the  burial  of  his  parent  or  relative,  {k) 

Contracts  /or  necessaries — Things  held  not  to  be  necessaries. — 
The  question  as  to  what  things  are  and  what  things  are  not  neoessaries 
suitable  for  an  infant  who  is  living  away  from  the  parental  roof  and  sup- 
plies his  own  wants  from  funds  of  which  he  has  himself  the  management, 
is  a  mixed  question  of  law  and  &^t,  to  be  determined  by  the  particular 
circumstances  of  each  case.    There  are,  however,  many  things  which  can- 
not be  necessary  for  the  use  of  an  infant  under  any  circumstances,  and 
respecting  which  no  valid  contract  can  be  entered  into.     Raoe-horses,  for 
example,  are  not  necessaries;  nor  racing  jackets,  nor  diamonds^  nor  jellies, 
confectionery,  and  sweetmeats,  nor  extravantly  luxurious  dinners,  dtoict 
wines,  and  rare  fruits,  nor  costly  equipages  and  horses,  and  an  action  can- 
not, consequently,  be  maintained  against  an  adult  for  the  price  of  such 
things  famished  to  him  daring  his  infancy.     "  This  rule  imposes  no  hard- 
ship upon  tradesmen ;  if  they  do  not  intend  to  pander  to  extiavaganoe,  let 
them  not  give  credit."  (/)     If,  indeed,  horses  or  carriages,  diamonds  or 
jewels,  or  costly  articles  of  any  description,  have  been  delivered  to  an  infant 
pursuant  to  an  intended  contract  of  sale,  and  the  latter  has  them  in  his 
possession  at  the  time  of  his  coming  of  age,  and  has  not  paid,  and  will  not 
pay  the  price  of  them,  the  intended  vendor  may  demand  thetn  back,  and  if 
they  are  not  returned,  (the  adult  having  them  at  the  time  in  his  possession  and 
under  his  control, )  thp  vendor  would  be  entitled  to  recover  the  value  of  them  in 
an  action  of  trover.    If  the  infant,  after  he  has  attained  his  minority,  keeps 
the  things,  and  at  the  same  time  repudiates  the  contract  of  sale  and  refiises 

(k)  CkappU  ▼.  Cooper,  18  M.  &  W.  259,      t6%  t.  MadtetuU,  Cr%vp$  t.  iKfi,  6  Ad.  &  B. 
260.  jr.  8.606,614.  B%rghknr.  AnMnUmy^Q.^ 

{nBrookery,ScoU,ll'il.&yf.67.   Wkar-      P.  698.    ChiHiMn  j.  JB^yiUun,  7  th,  5% 
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to  pay  die  price  of  them,  the  right  of  property  revests  in  the  vendor,  (the 
contract  being  at  an  end,)  and  the  quondam  infant  cannot  lawfully  detain 
them  after  their  return  has  been  demanded  by  the  true  owner,  for  the  pri* 
vilege  of  infancy  is,  as  we  have  before  seen,  to  be  used  as  a  shield,  and  not 
as  a  sword ; — ras  a  defence  against  the  demands  of  unconscientious  and 
n^aciona  creditors, — and  net  as  an  offensive  weapon  of  fraud.  '*  If  a 
young  man  perceives  that  he  has  been  practised  or  imposed  upon,  he  may 
honestly  avul  himself  of  the  privilege  of  his  non-age  to  defeat  the  circum- 
vention ;  but  if  he  shelters  himself  under  this  privilege  to  avoid  a  fair  obli- 
gation, he  extends  the  privilege  to  a  case  in  which  it  is  not  allowed  in  in- 
tention of  law,  and  in  which,  consequently,  it  does  not  in  natural  justice 
exi»L*'{m)  It  is  possible,  also,  that  if  jewels  and  race-horses,  and  things 
that  are  not  necessaries,  have  been  delivered  to  an  infant  during  his  infancy, 
and  the  latter  has  them  in  his  possession,  and  keeps  and  uses  them  after  he 
comes  of  age,  and  refuses  to  return  them  after  demand,  the  law  would 
raise  an  implied  promise  from  him  to  pay  the  fair  value  of  them,  as  in  the 
cdse  of  a  drunkard,  to  whom  goods  are  Aimished  whilst  he  is  in  a  state  of 
complete  intoxication,  and  who  is  liable  for  the  price  of  them  if  he  keeps 
them  and  refuses  to  return  them  when  he  becomes  sober.(ii) 

Biding  in  gigs  and  upon  horseback  has  been  held  not  to  be  necessary 
for  an  infant,  and  where  an  Oxford  jury,  in  an  action  brought  by  a  livery* 
stable  keeper  against  a  student  at  the  University  for  the  hire  of  horses  and 
gigs  suppUed  by  him  to  the  latter,  found  that  the  gigs  and  horses  were 
necessary  and  suitable  for  »  student  at  the  University,  and  gave  a  verdict 
far  the  plaintiff  contrary  to  the  opinion  of  the  judge,  the  court  granted  a 
new  trial  without  payment  of  costs,  (o)  But  if  the  infant  be  an  invalid, 
and  horse  or  o^mage  exercise  is  recommended  by  a  medical  man,  and  is 
cesorted  to  by  the  infaiit  for  the  restoration  of  his  health,  then  it  will  be 
considered  necessary,  and  the  infant  will  be  bound  to  pay  for  it.(p) 

Tkinffi  which  may  or  wuif  not  be  necessaries  according  to  the  cir- 
cuMftTAMCBB  and  CONDITION  XN  UPE  of  the  INFANT. — There  are  certain 
classes  of  things,  as  we  have  already  seen,  absolutely  necessary  to  all  man- 
ner of  men,  such  as  food,  clothing,  lodging,  and  education,  but  the  de- 
scription of  the  fbod,  clothing,  and  lodging,  and  the  character  and  extent 
of  the  education,  will  vary  according  to  the  varying  circumstances  and  con- 
dition in  life  of  different  individuals.  "  The  infant's  clothes  may  be  fine  or 
coarse  according  to  his  rank ;  his  education  may  vary  according  to  the  sta- 

fM)Paley*i  Monl  PUIoMphy.  («)  Surrimm  t.  Fane,  1  Sc  N.  R.  287 ;  1  M. 

(»)  Aldenon  B.,  Oar$  t.  Oibton,  14  Iaw  J.,       &  Or.  650,  t.  c. 
jr.  s.  (Bzcii.)  168;  18  If.  ft  W.628,  i.  c  (p)  Colmdge  J.,  5  Ad.  ft  B.  h.s.  612,  613. 
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lion  be  is  to  fill,  and  the  extent  of  his  probable  means  when  of  age ;  and 
the  nature  and  number  of  his  servants  and  attendants  will  depend  on  his 
position  in  society.     A.  servant  in  livery  may  be  allowed  to  a  rich  in&nt, 
because  such  attendance  is  commonly  appropriated  to  persons  in  his  rank 
of  life.'X?)     Therefore,  it  has  been  holden  that  expensive  uniforms  are  ne- 
cessary for  infant  officers  in  the  guards,  who  have  large  expectations  on 
coming  of  age,(r)  and  the  ordinary  volunteer  regimentals  to  infant  mem- 
bers of  a  volunteer  corps.  («)     Silks,  furs,  and  velvets  may  be  necessary 
and  suitable  for  a  young  lady  of  rank  and  station  in  society,  who  sports  a 
carriage  and  servants  in  livery,  and  appears  at  the  tradesman's  shop  sur- 
rounded with  the  ordinary  accompaniments  of  wealth  and  8tation,(^)  and  a 
gold  watch-chain  and  a  pair  of  gold  breast-pins  may  be  necessary  and  suit- 
able for  the  use  of  an  undergraduate  at  the  university,  the  eldest  son  of  a 
member  of  parliament  and  gentleman  of  fortune,  but  "  twenty  breast-pins 
could  not  be  necessary."  (ii)     ''  All  such  articles  as  are  purely  ornamental 
are  not  necessary,  and  for  such  things,  therefore,  an  infant  cannot  be  made 
responsible.     But  if  they  are  not  strictly  of  this  description,   then  &e 
question  arises  whether  they  were  bought  for  the  necessary  use  of  the  party 
in  order  to  support  himself  properly  in  the  degree,  state,  and  station  of 
life  in  which  he  moved,  if  they  were,  for  such  articles  the  infant  may  be 
made  responsible."  (x) 

When  the  infant  is  living  away  from  home,  and  the  goods  ordered  by 
him  are  not  delivered  at  the  residence  of  the  parent,  the  tradesman  is  not 
bound  to  inquire  into  the  private  means  at  the  disposal  of  the  infant,  or 
how  and  to  what  extent  he  is  supplied  with  clothing  and  necessaries  by  his 
relations  and  friends.(y)  But  the  tradesman  ought  to  make  inquiry  into 
the  general  habits  and  mode  of  life  of  the  infant,  and  his  probable  means 
on  coming  of  age,  before  he  supplies  him  with  expensive  articles,  or  widi 
any  large  quantities  of  things.  If  he  panders  to  the  extravagance  of  youth, 
and  furnishes  things  which  he  might  have  ascertained  by  inquiry  to  be 
unnecessary  and  unsuitable  for  the  infant,  the  courts  will  not  enforce  his 
claim  for  payment  against  the  latter,  {z) 

is)  Aldenon  B.<.  13  M.  &  W.  258.    Han4»  ▼.  (y)  Braytkaw  t.  JS^Uoa,   5  Biqg.  N.  GL  23. 

Slaiuy,  8  T.  R.  578.  BwrghaH  ▼.  HaU,  4  M.  &  W.  727.     P€Un  t. 

(r)  Bwghari  v.  Hall,  4  M.  &  W«  730.  FUming,  8  M.  &  W.  46. 

(0  Coau  T.  WUton,^  5  Eep.  152.  (z)  Ford  t.  FotkergiU,  Veake,  301.     3m^ 


(0  Dalton  T.  Oib,  5  Bing.  N.  0^198.  hart  t.  Angersleiih  6  C.  8c  P.  699. 

(«)  PUeri  T.  Flemim 
(x)  Parke,  B.,ib.  47.' 


(«)  Peter$  y.  Fltmtng,6«L,  &  W.  48.  ▼.  Madbentit,  5  Ad.  &  B.  v.  a.  612. 
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Ratification  by  adults  of  centraciB  entered  into  during  infancy. 

Ratification  of  deeds, — We  have  already  seen  that  contracts  under  seal 
(excepting  necessary  and  beneficial  leases,  ante,  860, 861,)  entered  into  "by  the 
infant  daring  his  infancy  are  in  general  void.  A  deed  executed  daring  infancy 
cannot  be  ratified  by  any  verbal  or  written  promise  or  acknowledgment  by 
the  infant  after  he  attains  his  majority ;  (a)  nor  can  it,  strictly  speaking,  be 
ratified  at  all.     In  order  to  be  of  any  force  or  efiect  as  against  a  party  who 
has  executed  it  during  infancy,  it  must  be  re-executed  and  re-delivered  by 
such  party  after  he  comes  of  age.     The  deed  must,  in  fact,  be  re-made,  and 
an  entirely  new  contract  created,  bearing  date  after  the  party  has  attained 
his  majority.   The  mere  re-delivery  of  the  old  deed  will  not  suffice  to  set  it 
up  as  a  binding  contract,  for  '*  if  an  infant  make  a  deed,  and  deliver  it 
within  age,  and,  afterwards,  upon  his  coming  of  full  age,  deliver  it  again, 
yet  the  deed  is  void,  for  the  deed  must  take  effect  from  the  first  delivery,  or 
not  at  all."  {b)     As  regards  leases,  however,  granted  by  an  infant,  the 
validity  of  which  depends  upon  the  advantage  or  disadvantage  of  the  lease  to 
the  infant,  if  it  be  questionable  whether  the  lease  was  necessary  and  bene- 
ficial to  him,  and  fit  and  proper  to  be  granted,  and,  consequently,  a  valid 
lease ;  or  whether  it  was  an  improvident  and  foolish  contract  detrimental  to 
his  interests,  and  consequently  invalid ;  the  conduct  of  the  infant  on  his 
attaining  his  majority  may  be  taken  into  consideration.     If  he  accepts  rent 
from  the  lessee,  and  does  acts  affirmatory  of  the  contract,  the  lease  will  (if 
the  contract  is  of  a  doubtful  character,  and  the  benefit  equivocal)  be  deemed 
to  have  been  a  necessary  and  beneficial  lease,  and  will  be  valid  and  bind- 
ing.(^)     If,  on  the  other  hand,  the  infant  repudiates  the  contract  on  his 
attaining  his  majority,  this  will  be  prima  facie  evidence  the  other  way ; 
but  it  is  not  the  infant's  conduct  alone  which  will  be  decisive  of  the  ques- 
tion. 

In  the  case  of  an  infant  lessee,  where  an  estate  has  been  granted  to  an 
infant  at  a  certain  rent,  if  the  latter  remains  in  possession  of  the  property 
demised  to  him,  and  pays  rent  after  he  attains  his  majority,  this  will  be 
very  strong  evidence  that  the  contract  was  for  his  benefit,  and  he  will  not 
afterwards  be  allowed  to  repudiate  it.  "  If  an  infant  takes  a  lease  for 
years  of  land,  rendering  rent  which  is  in  arrear  for  several  years,  and  then 
the  infant  comes  of  age  and  still  continues  the  occupation  of  the  land  ; 
this  makes  the  lease  good  and  unavoidable,  and  by  consequence  makes  him 
chargeable  with  all  the  arrears  incurred  during  his  minority  ;  for  though  at 

(a)  Bayli*  v.  Ditulev,  S  M.  &  S.  477.  (e)  BaylU  ▼.  Dindty,  3  M.  &  S.  481.    amith 

\h)  Bac.  Abr.  Inf.  (A.)  v.  Low,  1  Atk.  489. 
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full  age  he  migbt  have  departed  bom  the  bargain,  and  ihezeby  hare  ardded 
payment  of  the  arrears,  which  the  lessor  suffered  to  aocrue  during  the  mino- 
rity, yet  his  continuance  in  possession  after  his  full  age  ratifies  and  affirms 
the  contract  ab  initio,  and  so  gives  remedy  for  the  arrears  of  rent  incaired 
from  the  time  of  the  contract  made."(^) 

Ratification  of  simple  contracts. — The  stat.  9  Geo.  4,  c.  14,  s.  15, 
enacts,  as  we  have  already  seen,  that  no  action  shall  be  maintained  whereby 
to  charge  any  person  upon  any  promise  made  after  foil  age  to  pay  tny 
debt  contracted  during  infancy,  or  upon  any  ratification  after  full  age  of 
any  promise  or  simple  contract  made  during  infancy,  unless  such  promise 
or  ratification  shall  be  made  by  some  writing  signed  by  the  party  to  be 
charged  therewith. 

Form  of  the  written  ratification  or  promise.— The  mere  fiict  of  Ae 
confirmation  or  ratification  of  the  debt,  or  of  the  making  of  the  promise  is 
all  that  is  required  by  the  statute  to  be  evidenced  by  writing.  A  date, 
therefore,  is  not  necessary  to  the  validity  of  the  written  instrument  nor 
need  it  be  stated  on  the  face  of  the  writing  that  the  debt  was  contracted 
during  the  infancy  of  the  promisor,  nor  need  the  name  of  the  creditor  or  of 
the  party  to  whom  the  promise  is  made  be  expressed  therein,  or  the 
amount  of  the  debt.  Oral  evidence  may  be  given  for  the  purpose  of  estab- 
lishing these  necessary  particulars.  Therefore,  Where  the  plaintiff  brongbt 
an  action  for  the  price  of  goods  sold  and  delivered  to  the  defendant,  and 
the  latter  pleaded  his  infancy,  dhd  the  plaintiff  replied  that  the  defendant 
after  he  had  attained  his  age  of  twenty- one  years  ratified  and  confirmed  the 
contract,  and  produced  a  letter  in  the  defendaht's  handwriting,  but  without 
any  address,  to  the  following  effect : — "  Sir, — I  am  sorry  to  give  you  «o 
much  trouble  in  calling,  but  I  am  not  prepaned  for  you ;  but  will,  witliout 
neglect,  remit  you  in  a  short  time,"  it  was  held  that  the  plaintiff  might  show 
through  the  medium  of  oral  evidence  that  the  defendant  whilst  he  was  an  in- 
fant contracted  a  debt  with  the  plaintiff,  and  that  when  the  defendant  dame 
of  age  the  plaintiff  sent  his  servant  with  the  account  to  the  defendant,  and 
demanded  payment  of  the  debt,  that  the  defendant  desi^d  the  servant  to 
call  again  the  same  day,  which  the  latter  did,  and  then  received  firom  Ae 
defendant's  servant  the  aforesaid  letter,  and  that  the  letter,  taken  in  con- 
nexion with  these  circumstances,  was  a  sufficieilt  ratification  and  confirma- 
tion of  the  contract  within  the  statute,  and  that  it  was  for  the  jury  to 
determine  the  amount  of  the  debt  and  the  extent  of  the  liability.  (^) 


(({)  Bae.  Abr.  In&ncy  (K.)  8.    KtUe^'s  cue      Dindty^  8  H.  &  S.  181. 
Cro.  Jac.  320;  2  Balstr.  69,  >.  c.    Baylii  ▼.  (c)  HarUttt  v.  WharUm,  11  Ad.  &  B.034. 
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If  an  infant  accepts  a  bill  of  exchange^  or  makes  a  promissory  note 
during  bis  infancy,  and  signs,  after  be  bas  attained  his  majority,  a  written 
order  or  antbority  to  bis  banker  or  agent,  directing  bim  to  pay  tbe  amount 
of  sucb  bill  or  note,  tbis  is  sucb  a  ratification  of  tbe  contract  as  will  render 
bim  liable  to  be  sued  upon  tbe  bill  or  note.(/) 

Signature  of  the  ratification  orjrromise, — ^Tbe  statute,  it  will  be  seen, 
requires  tbe  writing  to  be  signed  by  tbe  party  bimself,  and  does  not,  like 
tbe  statute  of  frauds,  provide  for  a  signature  by  an  agent  (ante,  70).  A 
letter,  therefore,  written  by  a  wife  in  ber  husband's  name,  acknowledging 
tbe  existence  of  a  debt  contracted  by  him  during  bis  infancy,  and  promising 
to  pay  tbe  amount,  will  not  bind  the  husband,  although  be  may  have 
expressly  authorized  her  to  write  tbe  letter  and  sign  his  name  to  \t.{g) 

Effect  of  the  ratification. — ^The  ratification,  when  made  in  writing 
according  to  the  statute,  relates  back  and  gives  effect  to  the  original 
claim,  and  fixes  the  defendant  with  an  obligation  springing  out  of  tbe  old 
contract.  (A)     If  a  promise  in  writing  to  pay  the  debt  be  made  and  signed 
by  the  party  after  he  comes  of  age,  tbis  may,  it  seems,  be  treated  either 
as  a  ratification  and  confirmation  of  tbe  old  contract,  or  as  a  new  con- 
tract based  upon  and  supported  by  tbe  original  consideration,  (t)    If  an 
infant  has  borrowed  money  during  his  infancy,  and  after  he  has  attained 
his  majority,  signs  with  his  own  hand  a  written  promise  to  pay  tbe  amount^ 
he  will  be  liable  upon  such  promise,  {k)     It  has  been  said,  that  if  the 
infant  has  given  a  bond  to  secure  the  repayment  of  the  money,  he  cannot 
be  sued  upon  any  subsequent  promise  to  pay  tbe  amount,  as  the  specialty 
operates  as  an  extinguishment  of  the  simple  contract  debt  (t)     But  we 
have  already  seen  that  such  a  bond  would  be  void,  and  that  any  action 
brought  thereon  may  be  defeated  by  pleading  the  infancy  of  tbe  obligee ; 
it  can  hardly,  therefore,  (being  in  itself  an  invalid  and  nugatory  instru- 
ment,) do  away  with  tbe  effect  of  a  written  promise  made  by  the  infant 
after  he  comes  of  age  to  pay  the  sum  borrowed,  (m)     If  tbe  promise  to  pay 
the  debt  be  a  conditional  promise,  such  as  a  promise  by  the  party  to  pay 
"  as  soon  as  he  is  able,"  the  condition  must  be  accomplished,  and  the 


(/)  Bunt  ▼.  Mauey,  5  B.  &  Ad.  902 ;  8  N.  & 
M.  109, 8.  c. 

(ff)  Hvds  ▼.  JoAiuofi,  8  Sc.  296;  2  Bing.  N. 
C.77fl. 

(A)  GiUi  ▼.  MmiU,  8  Tannt.  807.  Bwni 
▼.  Mamy,  5  B.  &  Ad.  902 ;  8  N.  &  H.  109,  s.  c. 
Hartltyy.  WharUm,  11  Ad.  &  E.  984;  8  P.& 
D.  529,  Lc.  WiUiamt  ▼.  Mow,  11  M.  &  W. 
268,  264 

(t)  Cohen  ▼.  Armsirojig»    1   M.  &  S.  724. 


Soutkerton  ▼.  WhiOoci,  2  Str.  690.  Bavlet  ▼. 
Saitnd€9'8,  1  Cowp.  289.  Borthwidb  t.  Carru- 
then,  1  T.  R.  648.  Heyling  ▼.  Hatting^,  1 
Lord  Baym.  889.  Bayley,  J.,  ThomUnt,  y. 
IlUnaworih,  4  D.  &  R.  547. 

(i)  BoUy,  Hetleth,  Comb.  881. 

(0  Tapper  t.  Davenant,  8  Keb.  798 ;  Bull. 
N.  P.  158,  B.C. 

(m)  Edmon^t  ease,  8  Leon*  1 64 ;  4  Leon.  5. 
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ability  of  tbo  party  to  pay  must  be  eatablisbed  before  any  action  can  be 
maintained  upon  the  promise.  (»)  If  the  declaratiun  in  an  action  upon 
saeh  a  promise  sets  forth  an  absolute  promise  to  pay  the  debt,  and  a  cob- 
ditional  promise  only  is  proved,  the  action  must  necessarily  fail,  {o) 

The  promise  to  pay  the  debt  must,  in  all  cases,  be  made  before  action 
brought ;  for  a  replication  to  a  plea  of  infancy  that  the  promise  to  pay 
was  made  by  the  defendant  after  he  came  of  age  is  not  sustained  by  proof 
of  a  promise  to  pay  after  action  commenced. (;?)  The  promise  must  also, 
in  all  cases,  be  obtained  without  misrepresentation  or  fraudulent  conceal- 
ment If  a  plaintiff  has  furnished  a  defendant  during  his  infancy  w^ 
things  which  were  not  necessaries,  and  has  obtained  a  promise  from  the 
latter,  after  he  came  of  age,  to  pay  for  them,  and  has  at  the  same  time 
purposely  kept  back  his  account  and  not  giyen  the  defendant  any  oppor- 
tunity of  knowing  the  amount  of  the  claim  until  after  the  promise  to  pay 
has  been  obtained,  this  will  be  strong  evidence  of  fraud  on  the  part  of  the 
plaintiff,  disentitling  him  to  rely  on  the  promise  ;  (g\  and  if  the  promise 
has  been  obtained  by  threats  or  by  duress  it  is  of  course  void.(r) 

Ratijicatian  of  an  account  stated. — If  an  infant  having  had  deal- 
ings with  an  adalt,  meets  and  settles  accounts  with  him  during  his 
infancy,  in  the  ordinary  way,  and  a  balance  is  struck,  and  on  attaining  his 
age  of  twenty-one  years  he  confirms  the  settlement,  and  signs  a  irritten 
promise  or  agreement  to  pay  such  balance,  he  will  be  liable  for  the  amonnt 
thereof.  *'  The  principle  on  which  the  law  allows  a  party  who  has  attuned 
his  age  of  twenty- one  years  to  give  validity  to  contracts  entered  into 
during  his  infancy  is,  that  he  is  supposed  to  have  acquired  the  power  of 
deciding  for  himself,  whether  the  transaction  in  question  is  one  of  a  me- 
ritorious character,  by  which  in  good  conscience  he  ought  to  bebonnd; 
and  there  seems  nothing  in  the  liability  on  an  account  stated  to  take  that 
out  of  this  general  principle.  It  was  indeed  argued  for  the  defendant, 
that  on  an  account  stated  an  infant  derives  no  benefit,  that  he 
does  not,  as  on  a  purchase  of  goods,  get  any  thing  valuable,  and  he  has 
no  quid  pro  quo.  But  this  is  a  fallacy ;  an  infant  stating  an  account 
gets  precisely  the  same  benefits  as  an  adult  gets  on  similar  transactions. 
He  makes  certain  the  previously  uncertain  state  of  the  transactions  be- 
tween himself  and  the  person  with  whom  he  is  stating  accounts,  and  be 


(»)  Chutd  y.  5AtW«y,  2  M.  &  P.  581.   Seaia  (/»)  TkonUxm.  ▼.  lUiMwofik,  4  D.  &E.  Wi 

T.  J<udb,  4  M.  &  P.  n. ;  8  Bing.  644 ;  11  Moon,  2  B.  &  C.  824,  s.  c. 
570,  »,  c.     Tanner  t.  SmaH,  6  B.  &  C.  609.  (7)  BrooU  ▼.  GaUiw,  2  Atk.  84. 

io)  Haydon  v.  WiUi(m»,  4  M.  &  P.  818 ;  7  (r)  Harmer v, KilHn^,  5  Bsp.  101. 

Biiig.  163^  t.  c. 
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gets  rid  of  the  necessity  of  preserving  yoachers.  This,  in  the  case  of  an 
adult,  is  a  sufficient  consideration  to  create  a  debt,  and  we  can  discover  no 
reason  why  it  should  not  have  the  same  efifect  in  the  case  of  an  infant^ 
supposing  him  to  adopt  and  ratify  it  after  he  comes  of  age."(«) 

Of  the  LIABILITY  of  ADULTS  Contracting  with  infants. 

It  has  already  been  stated  to  be  a  principle  of  the  common  law  in  the 
case  of  contracts  founded  on  mutual  promises,  and  a  mutuality  of  obliga- 
tion, that  although  an  infant  who  has  entered  into  such  a  contract  with  a 
person  of  full  age,  may  take  advantage  of  his  minority  and  resist  the  fulfil- 
ment of  bis  engagement,  that  right  cannot  be  urged  by  the  other  party  to 
show  that  as  there  was  no  mutual  obligation  there  was  no  consideration 
for  his  promise,  as  in  the  case  of  mutual  promises  of  marriage,  contracts  of 
hiring  and  service,  and  contracts  of  apprenticeship,  where  it  is  no  answer 
to  an  action  brought  by  the  infant  against  the  adult  party  to  the  contract, 
to  say  that  as  the  infant  is  protected  by  his  infancy  from  liability,  there  is 
no  mutuality  of  contract  or  reciprocity  of  obligation,  for  "  it  is  laid  down 
as  a  general  rule  that  infancy  is  a  personal  privilege,  of  which  no  one  can 
take  advantage  but  the  infant  himself,  and  that  therefore^  though  the  con- 
tract of  the  infant  be  voidable,  that  yet  it  shall  bind  the  person  of  full  age ; 
for  being  an  indulgence  which  the  law  allows  infants  to  protect  and 
secure  them  from  the  fraud  and  imposition  of  others,  it  can  only  be  in- 
tended for  their  benefit,  and  is  not  to  be  extended  to  persons  of  the  years 
of  discretion,  who  are  presumed  to  act  with  sufficient  caution  and  security. 
And  were  it  otherwise,  this  privilege,  instead  of  being  an  advantage  to  the 
infant,  might  in  many  cases  turn  greatly  to  his  detriment **(/) 

Therefore,  where  an  infant  brought  an  action  by  her  guardian,  and  set 
forth  that  she  gave  the  defendant  1 0/.,  and  promised  to  serve  him  for  seven 
years,  and  that  the  defendant  promised  to  find  her  with  necessaries  during 
the  term,  and  to  teach  her  to  sbg  and  to  dance,  but  would  not  fulfil  his 
promise,  and  the  defendant  alleged  that  there  was  no  consideration  for  his 
undertaking,  the  agreement  not  being  reciprocal,  and  the  infant  not  being 
bound  thereby  ;  the  court  held  that  though  the  contract  might  be  void  as 
to  the  infant,  yet  it  bound  her  mistress,  who  was  of  full  age.(M)  So,  where 
a  man  of  full  age,  and  a  female  of  sixteen  exchanged  mutual  promises  of 
marriage,  and  the  infant  brought  an  action  against  the  man  for  a  breach 

(t)  WUfiamt  r.  Moor,  1 1  H.  &  W.  264,  265.  (»)  Fam4kam  t.  Atiins,  1  Sid.  446 ;  2  Keb. 

Pafke,  B.  628,  •.  c 

(0  Bm.  Abr.    In&nti.  <T.)  4. 
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of  contmet,  it  was  hM  that  tho  minority  of  the  plaintifP,  and  her  exemp- 
tion from.  liability  npon  the  oontract,  was  not  prodnctiTe  of  a  ooiresponding 
exemption  from  liability  on  the  part  of  the  defendant,  (or)  So,  in  the  case 
of  contracts  of  purchase  and  sale,  and  contracts  for  the  performance  of 
work,  and  all  other  contracts,  the  adult  contracting  party  is  bound  and 
may  be  sued  by  the  infant,  although  the  latter  has  incurred  no  correspond- 
ing legal  obligation,  (y)  (As  to  the  liability  of  joint  contractors  where  one 
of  them  is  an  infant,  see  post  ch.  27,  p.  877.) 


SECTION  II. 


LiABiUTXBS  ex  Contractu   of   drunkards    and  persom    of   unsound 

MIND. 

Contracts  with  drunkards. — "  A  party  who  makes  a  contract  in  such 
a  state  of  drunkenness  as  not  to  know  what  he  is  doing  cannot  be  com- 
pelled to  perform  that  contract  by  the  other  party  who  knew  him  to  be 
in  that  state.  A  man  who  takes  an  obligation  from  another  so  circum- 
stanced is  guilty  of  actual  fraud."(«)  "  I^  ^^  evident,"  observes  Pothier, 
(Obligations,  No.  49,)  •'  that  drunkenness,  when  it  goes  so  far  as  abso- 
lutely to  destroy  the  reason,  renders  a  person,  so  long  as  it  continues, 
incapable  of  contracting,  since  it  renders  him  incapable  of  consent" 
Therefore,  where  an  action  was  brought  upon  a  bill  of  exchange  by  the 
indorsee  against  the  indorser,  and  the  defendant  pleaded  that  at  the  time  he 
indorsed  the  bill  he  was  so  drunk  as  to  be  unable  to  comprehend  the 
meaning  or  effect  of  the  indorsement,  or  to  contract  thereby,  of  which  the 
plaintiff  at  the  time  of  the  indorsement  had  notice ;  it  was  held  that  the 

(x)  Holt  ▼.  Ward,  2  Str.  987 ;  1  Barn.  290.  H.  &,  (Bxch.,)  152 ;   18  M.  ft  W.  €^  a.  e. 

(y)  Woirwkk  v.  Bruet,  2  M.  &  8.  205 ;  6  Cok  t.  RobiM,  BnU,  N.  P.  172,  a.    JSU  t. 

Taunt  118,  B.  c.    ForretUr*t  case,  Sid.  41.  Kel).  Smith,  8  Oampb.  88.    .PMom  ▼.  MoUawajft  \ 

I,  a.  c.    Davit  t.  ManningUm,  2  Sid.  109.  Stark.  126. 

(a)  Parke,  B.,    Chn  r.  Oibion,  II  Law  J., 
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plea  was  a  good  answer  to  the  action,  (b)  And  it  should  se^n  tliat  if  a 
bill  of  exchange  or  a  promissory  note  be  indorsed  or  accepted  or  made 
by  a  person  in  a  complete  state  of  intoxication,  it  cannot  be  enforced,  as 
against  the  drunkard,  by  a  hond  Jide  holder  who  received  and  gave  value 
for  it  on  the  credit  of  the  acceptance  or  indorsement  or  signature,  in 
ignorance  of  the  drunkenness  and  of  the  firaudulent  circumstances  under 
which  the  instrument  was  obtained,  (c)  If  a  man,  however,  is  able  to 
write  his  name  without  any  aid  or  assistance,  it  may  well  be  donbted  if  he 
can  be  so  completely  intoxicated  as  not  to  have  some  knowledge  of  whaf 
he  is  doing,  and  if  a  bill  so  accepted  or  indorsed  gets  into  the  hands  of  a 
bond  Jide  holder,  he  would  be  liable  upon  the  instrument  if  a  jury  should 
be  of  opinion  that  he  was  only  partially  intoxicated  at  the  time  he  ac- 
cepted or  indorsed  it ;  for  if  a  party  enters  into  a  eontract  in  a  partial 
state  of  intoxication  only,  he  cannot  escape  from  liability  thereon»  unless 
he  can  show  that  advantage  was  designedly  taken  of  him  by  the  other 
contracting  party  when  he  was  not  in  a  fit  state  of  mind  to  take  care  of 
his  own  interests,  or  that  some  positive  fraud  was  practised  upon  him  by 
tlie  person  seeking  to  enforce  the  contract. 

The  law,  although  it  throws  its  shield  around  the  drunkard  to  protect 
him  from  fraud,  will  never  permit  him  to  make  use  of  his  own  drunken- 
ness, folly,  or  misconduct  as  a  means  of  cheating  and  defrauding  other 
people.  If,  therefore,  a  man  has  bought  goods  when  he  was  so  drunk 
as  not  to  know  what  he  was  doing,  and  keeps  the  goods  after  he  is  sober, 
be  will  not  be  permitted  to  set  up  his  drunkenness  at  the  time  of  the 
purchase  as  an  answer  to  an  action  for  the  purchase-money,  {d) 

Contracts  with  lunatics  and  persons  of  unsound  mind. — ^If  a  party 
to  a  contract  was  at  the  time  he  entered  into  the  engagement,  a  lunatic 
or  a  person  of  unsound  mind^  and  any  imposition  appears  to  have  been 
practised  upon  him,  or  any  advantage  taken  of  his  infirmity  by  the  other 
contracting  parties,  the  contract  will  be  void  as  having  been  procured  by 
fraud ;  but  if  the  contract  is  a  fair  and  honest  contract,  and  bears  no 
symptoms  of  the  infirmity  of  the  mind  of  the  party  sought  to  be  charged 
thereon,  the  courts  will  enforce  it  like  any  other  contract.  A  lunatic  or 
person  of  unsound  mind  cannot  in  general,  however,  enter  into  any  con- 
tract under  seal,  and  will  not  be  bound  by  any  deed  entered  into  by 
him,  {e)  unless  it  be  shown  that  the  contract  was  entered  into  during  a 
lucid  interval ;  and  if  it  be  a  necessary  and  beneficial  contract  for  him  to 

(h)  Oore  ▼.  Oibion,  18  M.  &  W.  623.     .  (0)  TaUi  ▼.  Bern,  2  Str.  1104.     Thmpaon. 

\c)  Sentane€  ▼.  PooU,  3  C.  &  P.  1.  ▼.  Leeek,  8  Salk.  301.     Vin.  Abr.  (LuHATlo), 

(<^  Aldenon,  B.,  Oort  y.  Gib»on,  ut  Bupr.  Btvtrley'i  case,  4  Co.  1 286. 


874  CONTRACTS  OF   DRUNKARDS,   LUNATICS,   &C. 

enter  into,  such  as  a  lease  of  his  lands  at  an  advantageous  rent,  the  natore 
and  character  of  the  contract  may  he  prtmA  fade  evidence  of  its  l)6mg 
made  during  a  lucid  interval,  and  it  would  probably  be  deemed  to  be 
valid  and  binding.  (/)  An  action  for  the  price  of  goods  sold  and  de- 
livered, or  of  work  done,  or  for  the  hire  of  horses,  carriages,  or  servants, 
cannot  be  defeated  by  showing  that  the  defendant  had  been  foond  by 
inquisition  to  be  a  lunatic  at  the  time  he  received  the  goods,  or  had  the 
benefit  of  the  work  or  the  use  of  the  horses,  carriages,  and  servants,  (^) 
for  the  law  will  not  permit  the  lunatic  s  infirmity  to  be  made  an  instia- 
ment  of  fraud  upon  third  parties  who  have  dealt  with  him  in  good  faith, 
and  have  honestly  ministered  to  his  wants  and  necessities. 

(/)  S«rM»n  T.  atudy  2  Atk.  418.    FomIUt      105,  ■.  c.    Ni^  ▼.  ilforiey,  9  Yef.  478.  Urn 

T.  aWc^  8  Ounpb.  126.  t.  KirtwaU,  8  G.  &  P.  679.    BaatUr  t.  &ui 

ig)  Brwm t.  JodreU,SC.&T,  80;  K.^M.      o/Por«moica,7  D. &K.  614;  5 B. &  aiua 
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CHAPTER  XXVII. 


JOINT   AND     SEPARATE    CONTRACTS,     AND    JOINT    AND 

SEVERAL  LIABILITIES. 


Of  the  joinder  of  joint  oontncton  at  defendanti  in  actions  upon  Joint  oontneta — Plea  in  alwtement 
— Of  the  chancteriitics  of  a  joint  contnct— Joinder  of  partnen  aa  defendants— Secret  partnership 
not  pleadable  in  abatement— Of  the  liability  of  joint  oontiactors  when  one  of  them  is  an  infim^- 
Bfiect  of  jndgment  recoTered  against  one  of  sereral  joint  eontractort-'»&Tend  oontzacts  and 
separate  liabilities— Joint  and  seTeial  contracts— Joint  and  seTersl  puvhaies. 


JOINT  AND   BEVfiRAL  LIABILITIES   EX  CONTRACTU,  (a) 

If  a  contract  upon  which  an  action  has  been  brought  be  a  joint  con* 
tract,  made  by  several  persons  jointly,  and  all  the  joint  contractors  are  not 
made  defendants,  the  action  may  be  defeated  by  a  plea  in  abatement  of 
the  non-joinder  of  them,  provided  such  plea  states  that  the  omitted 
party  is  alive  and  resident  within  the  jurisdiction  of  the  court,(£)  and  the 
plea  is  verified  by  an  affidavit  setting  forth  the  place  of  residence  of  such 
party,  (c) 

If  a  plea  in  abatement  cannot  be  safely  pleaded  by  reason  of  the  num* 
ber  of  the  defendants  and  want  of  knowledge  of  their  residences,  separate 

(a)  Ante,  266—298.  (c)  By  the  term  "  residence"  is  meant  the 

(h)  WMpdalet  Case,  5  Co.  119,  a«    Oilberl  permanent  dwelling-house  or  home  of  the  party, 

V.  BoU,  1  Str.  503«    Riee  t.  Skmie,  5  Bunr.  and    not    his    tempoimry   place    of  residenoe. 

2612.    AbboU  r,  SmUA,  2  W.  Bl.  947.  Lambe  ▼.  Sm^tJU,  8  D.  &  L.  712. 
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actions  may  be  brought^  and  tbe  court  will  not  consolidate  such  actions 
into  one.  {d) 

"  Each  party  to  a  joint  contract  is  severally  liable  in  one  sense,  f.  e^ 
if  sued  severally  and  be  does  not  plead  in  abatement,  he  is  liable  to  pay 
the  entire  debt^  but  he  is  not  severally  liable  in  the  same  sense  as  he  is 
on  a  joint  and  several  bond,  which  instroment,  thoogh  oa  one  piece  of 
parchment  or  paper,  in  effect  compcizeB  the  joint  bond  of  all  and  the 
several  bonds  of  eaeh  of  the  obligors."  (e) 

Jomi  amiracU* — ^It  may  be  laid  down  as  a  general  rale,  that  if  several 
persons  agree  to  perform  a  particular  act,  they  are  bound  jointly  and  not 
severaliy  in  the  absence  of  express  words  creating  a  several  liability.  If 
two  or  more  persons,  for  example,  covenant  generally  for  themsdves 
without  any  words  of  severance,  or  that  they,  or  one  of  them,  shall  do  a 
particular  act,  a  joint  charge  is  created.  (/)  If  three  are  bound  in  a 
bond  by  these  words,  '*  we  bind  ourselves,  and  each  of  us  jointly,"  it  is 
a  joint  obligation ;  for  the  word  "jointly"  makes  the  obligation  joint, 
which  the  word  "  each"  oannot  make  several.  Any  number  of  pefsons 
may  bind  themselves  jointly  for  the  performance  of  one  entire  daty, 
and  so  become  sureties  for  one  another  for  the  thing  coutracted  to  be 
done,  {g) 

Upon  the  principle  that  all  joint  contractors  must  be  jointly  sued,  it 
follows  that  upon  all  implied  contracts  with  firms  in  partnership  every 
actual  or  reputed  partner  must  be  made  a  defendant,  to  avoid  the  incon- 
venience of  a  plea  in  abatement,  {h)  And  if  two  partners  enter  into 
a  contract  with  a  third  person  to  pay  him  a  certain  sum  of  money  out 
of  their  own  private  cash,  the  contract  is  a  joint  contract,  and  they  mast 
be  jointly  sued  upon  it.  (t)  But  the  plaintiff,  in  all  actions  against  firms 
in  partnership,  is  bound  to  join  those  only  as  defendants  who  were  kno^m 
to  be  partners  at  the  time  the  contract  was  entered  into,  and  his  action 
cannot  be  defeated  by  the  plea  of  a  secret  partnership  in  abatememt  (k) 
He  is  entitled,  as  we  have  be/ore  seen,  to  sue  all  the  aetual  and  nonainal 
partners,  but  cannot  be  compelled  to  sue  those  whom  he  did  not  know  to 
be  partners  at  the  time  of  the  making  of  the  eontract  Thus,  where  tbe 
defendant,  a  shipowner,  having  bought  of  the  plaiatiflb  a  large  quantity 
of  copper  sheathing,  and  an  action  having  been  brought  against  him  for 

(({)  (7001  ▼.  roo<A>  16 Law  J.,  V.  8.,  (C.  P.,)  (A)  BriKow  ▼. /omo^  7  T.  E.  257.    I^^f^ 

1S46.  SKmU,  5  Burr.  2612;  2  W.  Blade.  694,  a.  c 

(e)  Parke,  B.,  King  v.  Boar€y  18  H.  &  W.      Lodge  r.  Dicat  8  B.  &  Aid.  611. 


515.  (0  By^  T.  D6b€g,  1  H.  BL  2^. 

m  Au»»#Al)r.tit.  ObUgatioM.  W- 

[g)  1  Saund.  291,  b.,  n.  4.  39S. 


Baeont  Abr.  tit.  Obligations.  {Jt)  Ik  MonJtfori  t.  Stmnd^n,  1   B.  &  Ad. 
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the  price  of  it,  he  pleaded  in  abatement  the  non-joinder  of  other  part- 
owners,  who  were  unknown  to  the  plaintiff  at  the  time  the  copper  was 
supplied,  but  whose  names  might  have  been  ascertained  by  consulting 
the  ship  8  register  ;  it  was  held  by  Lord  EUenborough,  that  a  person,  after 
treating  as  it  were  on  his  own  account  without  any  intimation  of  the 
existence  of  a  partnership  between  himself  and  any  other  persons,  should 
not  be  afterwards  allowed  to  spring  a  mine  upon  the  plaintiff  by  bringing 
forward  a  partner  for  the  first  time  by  his  plea  in  abatement.  '*  My  only 
doubt,"  says  his  lordship,  "  arose  from  the  consideration  of  the  manner 
in  which  the  property  in  a  ship  is  acquired,  and  whether  those  means 
might  not  afford  a  more  easy  access  to  a  knowledge  of  partners  than  in 
other  cases.  But  this  circumstance  does  not  advance  the  matter,  since,  in  the 
first  place,  a  party  possesses  no  compulsory  means  of  obtaining  access  to 
the  register,  and  if  he  could,  the  register  would  not  be  conclusive."  (/) 

Liability  of  joint  contractors  where  one  of  them  is  an  INFANT**-If  one 
of  several  joint  contractors  was  an  infant  at  the  lime  of  the  making  of  the 
contract,  and  has  not  since  the  attainment  of  his  minority,  and  brfore  the 
commencement  of  the  action  ratified  the  contract  by  some  writing  with  his 
signature  affixed,  (ante,  872,)  he  ought  not  to  be  made  a  defendant  with  his 
co-contractors, but  the  action  should  be  brought  against  the  adultpartiesonly. 
'^When  an  adult  is  in  partnership  with  an  infant,  and  in  that  relation  they 
enter  into  a  contract  with  a  third  person,  the  adult  shall  not  be  permitted 
to  avoid  the  contract  he  has  so  entered  into  by  saying  that  his  partner  is 
an  infant  and  incompetent  to  contract ;  but  in  such  case  the  plaintiff  may 
overlook  the  privity  of  the  infant  as  to  whom  the  contract  is  nugatory,  and 
may  describe  it  as  a  contract  made  by  the  adult  contractor  only.    If  he 
declares  against  them  both  on  the  joint  contract,  and  the  minor  pleads  his 
infancy,  the  plaintiff  cannot  enter  a  nolle  prosequi  as  to  him,  and  proceed 
in  that  action  against  the  other  defendant,  but  should  commence  a  new 
action  against  the  adult  on]y."(i7t)     If,  in  the  action  against  the  adult 
party  only,  the  defendant  pleads  in  abatement  that  he  made  the  promise 
jointly   with  another  person,  the  plaintiff  must  reply  the  infancy  which 
excludes  the  supposition  of  a  joint  liability.     Thus,  if  two  partners,  one  of 
whom  is  an  infant,  accept  a  bill  of  exchange,  the  holder  of  the  instrument 
must  declare  upon  it  as  accepted  by  the  adult  partner  only  in  the  names 
of  both,  and  if  the  defendant  pleads  the  nonjoinder  of  the  other  partner  in 
abatement,  the  plaintiff  should  reply  his  infancy,  which  is  no  departure, 

(0  BaJIdM^  y,  Riteku,  1  Stark.  888.    lUAimr  im)  Bac.  Abr.  Inf. (1)4.    ChandUry.  Parkei, 

son  V.   WUHtuon,  8  Prioa,  688.    Hoierqfi  t.      3  Btp.  70.    Jafray  ▼.  FrA>rain,  5  Bap.  47. 
Hogginij  15  Law  J.,  v.  s.,  (C.  P.,)  129. 
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fiuid  the  action  may  proceed.(»)  So  if  a  married  woman  is  joined  as  a  co* 
defendant,  the  plaintiff  will  be  nonsuited,  and  the  objection  cannot  be  cored 
by  entering  a  nolle  prosequi  as  to  the  feme  covert ;  but  the  action  must  b6 
discontinued,  and  a  new  one  brought  omitting  the  married  defendant,  (o) 

Extent  and  duration  of  the  liability. — ^A  judgment  recovered  in  an 
action  against  one  of  two  joint  contractors  is  a  bar  to  an  action  against  the 
other.  The  judgment  changes  the  nature  of  the  cause  of  action^  and  pre- 
vents its  being  made  the  subject  of  another  suit,  although  execution  has  not 
been  issued,  and  the  judgment  itself  remains  unsatisfied,  (p) 

Effect  €/ MISJOINDER. — When  several  persons  are  sued  together  as  joint 
contractors,  and  the  action  cannot  be  supported  against  them  all,  it  wholly 
fails,  inasmuch  as  the  contract  proved  in  such  a  case  difiers  from  the  one 
declared  upon.  It  is  safer,  therefore,  to  join  too  few  than  too  many  persons 
as  defendants  in  an  action  ex  contractu. 

Several  contracts. — ^If  two  or  more  persons  who  have  joined  together  in  a 
contract ''  covenant  severally,"  or  become  "  severally  bound,"  it  is  (in  the 
absence  of  express  words  implying  a  joint  liability)  the  same  as  if  each  of  the 
covenantors  had  executed  a  separate  deed  on  the  same  parchment.  A  joint 
action  cannot,  consequently,  be  maintained  against  the  parties  to  snch  a 
contract,(^)  but  each  must  be  sued  separately  upon  the  separate  contract 
made  by  each.  But,  in  order  to  constitute  a  separate  liability  only  in 
those  cases  where  several  persons  contract  together  for  the  performance  of 
a  particular  act,  the  intention  must  be  made  plainly  apparent  by  express 
words.  This  intention  is  to  be  gathered  from  a  careful  consideration  of 
the  whole  tenor  and  general  intent  of  the  contract,  and  not  from  any  pa^ 
ticular  words  of  plurality  contained  in  it. 

When  the  parties  engage  for  the  performance  of  distinct  and  several 
duties,  mere  words  of  plurality,  such  as  *^  we  bind  ourselves, "  will  not 
make  the  contract  joint  Thus  where  a  bond  was  entered  into  in  the  fol- 
lowing form : — T.  G,  B.  M.  am  held  and  firmly  bound  in  the  sum  of 
12,000/.  for  which  I  bind  myself,  &c.,  &c.,  and  I  /.  E.  W.  am  held  and 
firmly  bound  in  the  sum  of  8000/.,  for  which  I  bind  myself,  cS^. ;  and  we. 
P.  P.,  8.  J.  and  W  E,  are  also  held  and  firmly  bound  in  2000/.  each,  for 
which  we  bind  ourselves,  and  each  of  us  for  himself,  for  the  whole  and 
entire  sum  of  2000/.  each ;  it  was  held  that  this  was  a  several  and  not  a 
joint  and  several  bond ;  that  it  was  plain  from  the  recital  and  the  whole 

(n)^ttf$f«MT.  3/«rrttf,4Taimt.468.  tkemwfCt  case,  5  Co.    23    a.    Jtfa<Aemm  ▼• 

(c)S(dm(m  v.  Smiih,  1  Saund.  207  a.  n.  (i).  Z/ydiaU,  Gro.  fiUs.  408,  470.    Lte  ▼.  Nixtmt  1 

(p)  King  v.  Htwre,  18  M.  &  W.  506.  Ad.  &  B.  201 ;  8  N.  &  M.  441^  a.  c 
(q)  EUwU  v.  Davit,  2  B.  &  P.  889.    Mar 
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object  of  the  bond  that  it  was  the  intention  of  the  parties  to  be  bound 
severally  and  not  jointly,  and  therefore  that  the  words  "we  bind  ourselves" 
instead  of  "/bind  myself''*  were  not  sufBcient  to  control  and  overcome  the 
plain  genera]  intent,  and  make  the  obligation  joint  as  well  as  seve- 
ral, (r) 

Joint  and  several  contracts. — The  rule  that  covenants  are  to  be 
treated  as  joint  or  several^  according  to  the  interest  of  the  parties  in  the 
subject  matter  of  the  contract,  («)  relates  only  to  the  parties  suing — not 
to  the  parties  sued.  If  two  persons  covenant  jointly  and  severally  with 
another,  the  covenantee  may  bring  an  action  against  one  of  the  covenan- 
tors only,  though  their  interest  in  the  subject  matter  of  the  covenant  be 
joint ;  (/)  as  where  A.  lets  land  to  B.  and  C,  and  they  covenant  jointly 
and  severally  with  the  lessor  to  pay  the  rent,  or  the  like,  he  may  bring  an 
action  against  either  of  the  covenantors,  because  they  are  sureties  for  each 
other  for  the  due  performance  of  the  contract ;  and  it  is  as  competent  for 
each  of  them  to  covenant  for  the  other  as  it  is  for  a  stranger  to  covenant 
for  both,  which  is  a  common  thing,  (u)  A  covenant  by  two  or  more  per- 
sons "  for  ourselves  and  each  of  us,"  or  "  for  ourselves  and  every  of  us," 
is  a  joint  and  several  covenant,  {x) 

It  has  been  held  that  where  the  lessees  in  the  first  covenant  of  a  lease — 
"  covenant  jointly  and  severally  in  manner  following,"  and  then  enter  into 
various  other  covenants  containing  no  words  of  severalty  or  severance  that 
the  joint  and  several  lien  in  the  first  covenant,  extends  to  all  the  subse- 
quent covenants  in  the  absence  of  any  express  words  manifesting  an  inten- 
tion to  the  contrary,  {y) 

If  several  persons  enter  into  a  joint  bond  or  other  contract,  and  in  the 
obligatory  part  make  use  of  the  pronoun  /  instead  of  we  they  are  jointly 
and  severally  bound.  Thus,  where  three  persons  executed  a  bond  the  ob- 
ligatory part  of  which  was  couched  in  the  following  terms :  "  I  bind  my- 
self, my  heirs,  executors  and  administrators,  by  these  presents  sealed  with 
our  seals,"  the  contract  was  held  to  be  joint  and  several,  (z) 

So  where  a  promissory  note  signed  by  two  persons  commenced  with  the 
words  "  /  promise  to  pay,  '*  it  was  held  that  as  the  note  began  in  the  sin- 
gular number  it  must  be  taken  to  be  a  joint  and  several  promissory 


Cr)  CoUim  t.  ProiHr,  1  B.  &  C.  682;  8  D.  fon  v.  Waiher,  7  Mod.  54 ;   1  Salk.  898,  >.  c* 

&  R.  112.  Bolton  Y.  Zee,  2  Lev.  56,  3 ;  Reb.  89, 50,  s.  c 

(*)  Ante,  267,  273.  LiUy  v.  Hodget,  8  Mod.  106. 

\t)  1.  WiM.  Saund.  164,  n.  1.  (y)  Duke  qf  Northumherland  v.  Errinffton, 

(«)  Bnyt  ▼.  Dennithom.  2  Burr.  1190.  6  T.  B.  622. 

(x)  May  ▼.  Woodward,  Freem.  248.     Robin-  {*)  Sayer  t.  Chaytor,  1  Latwych,  696. 
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note,  (a)  And  where  three  persons  agreed  to  refer  certain  dispates  between 
them  to  arbitration,  and  ''jointly  and  severally"  promised  and  agreed  to 
perform  the  award  and  the  arbitrator  awarded,  that  two  of  them  should 
pay  a  sum  of  money  to  the  third,  and  settled  and  directed  the  amonnt  that 
was  to  be  paid  by  each,  it  was  held  that  each  was  liable  for  the  whole 
amount  awarded  as  well  as  for  his  individual  share,  {b) 

It  has  been  held  that  if  a  party  of  friends  dine  together  at  a  tavern,  they 
are  jointly  and  severally  liable  for  the  entire  cost  of  the  entertaimnent  is 
the  absence  of  circumstances  showing  an  express  intention  to  the  con- 
trary, (c)  If,  therefore,  A.  invites  B»  to  dine  at  an  inn,  and  after  dinner 
A.  goes  away  without  paying  the  reckoning,  B,  is  liable  to  the  inn-keeper 
for  the  full  amount  of  his  bill,  unless  the  latter  knew  that  B.  came  as  a 
GUEST  on  the  invitation  of  A  Ad)  No  certain  rule  of  law,  however,  can 
be  laid  down  to  regulate  the  joint  or  several  liability  upon  implied  contracts, 
as  the  right  of  action  entirely  depends  upon  the  varying  facts  of  each  par- 
ticular case,  and  the  inference  a  jury  may  be  disposed  to  draw  firom  them. 
In  a  case  where  provisions  were  furnished  for  the  use  of  the  officers  of  a 
regimental  mess,  in  camp,  Lord  Eenyon  seems  to  have  thought  that  the 
officers  were  severally  liable  only  in  respect  of  the  articles  used  and  eon- 
sumed  by  each,  {e) 

When  the  contract  sued  upon  is  joint  and  several,  the  plaintiff  must 
treat  the  contract  as  wholly  joint,  or  wholly  separate,  and  must  sue  all  the 
parties  together,  or  each  of  them  by  himself:  he  cannot  select  two,  three, 
or  more  of  them  as  defendants,  to  the  exclusion  of  the  others,  unless  he  is 
expressly  authorized  so  to  do.  (/)  If,  however,  some  of  the  parties  should 
be  inadvertently  omitted,  the  mistake  is  no  ground  of  nonsuit,  but  advan- 
tage must  be  taken  of  the  nonjoinder,  as  we  have  before  seen,  by  a  plea  in 
abatement,  (y) 

It  will  frequently  be  found  advisable  to  sue  the  parties  to  a  joint  and 
several  contract  separately  ;  for  if  one  of  the  joint  defendants  dies  pending 
the  action,  his  personal  representative  is  discharged,  and  the  surviving 
defendants  only  are  chargeable.  (A)  In  the  EngUsh,  as  in  the  civil  lav, 
the  pursuit  of  one  or  more  of  several  debtors,  who  are  each  severallj 


(a)  Mardi  t.   Ward,  Peake,  177.    CUrh  t.  (d)  RoUe's  Abr.  24,  81. 

Blacittoek,  Holt,  474.    ffaU  y.  Smith,  1  B.  &  It)  Brown  r.  Do^,  S  Cbunpb.  51. 

C.  409  ;  2  D.  &  E.  687.     Sxparte   Buckley,  If)  Strwd^d  t.  Railiday^  8  T.B.  761 

14  M.  &  W.  469.  (ff)  Saund^t,  toL  1,  291,  d. :  ante. 

(h)  MumeU  t.  Burredgt,  7  T.  B.  852.  (A)  Bacon's  Abr.  Obligation  D.  4. 

(c)  Fortter  t.  Taylor,  3  Campb.  49. 
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liable  for  the  whole,  does  not  affect  or  prejudice  the  right  against  the 
others,  until  the  creditor  has  obtained  satisfaction  of  his  demand. 

Joint  and  several  purchases. — If  two  persons  join  in  giving  a  written 
order  for  an  undivided  parcel  of  goods,  they  are  jointly  liable  for  the  price 
of  them,  (f )  unless  it  appears  from  the  written  correspondence  of  the  par- 
ties, and  the  surrounding  circumstances  of  the  transaction,  that  it  was 
understood  between  the  purchasers  and  the  vendors  that  the  former  were 
not  to  be  jointly  responsible  for  the  whole  price,  but  that  there  should  be 
a  separate  contract  with  each,  and  that  each  should  be  liable  for  a  moiety 
of  the  purchase  money,  and  not  for  the  whole  amount,  {k) 

If  two  persons  separately  employ  an  agent  to  buy  goods  for  their  ^pa- 
rate  use  and  consumption,  and  he  goes  into  the  market  and  purchases  in 
one  lot,  the  employers  or  principals  are  not  jointly  responsible  for  the  pay- 
ment of  the  purchase-money ;  {I)  but  if  they  give  him  a  joint  commission, 
they  will  be  jointly  and  severally  responsible  for  the  price  of  them,  so 
that  any  one  of  them  may  be  made  to  pay  the  whole  purchase-money, 
whether  the  goods,  when  bought^  were  to  be  disposed  of  for  their  joint 
benefit,  or  whether  they  were  to  be  divided  and  holden  by  them  in  severalty, 
or  disposed  of  for  their  separate  use.  Though  the  agent  be  not  authorized 
to  purchase  on  the  joint  account  of  his  employers,  *'  yet  if  all  agree  to 
share  in  goods  to  be  purchased,  and  in  consequence  of  that  agreement  one 
of  them  go  into  the  market  and  make  the  purchase,  it  is  the  same  as  if  all 
the  names  had  been  announced  to  the  seller,  and  therefore  all  are  liable 
for  the  value  of  the  goods.'*  {m) 

There  is  an  important  distinction,  however,  to  be  observed  between  a 
joint  purchase  through  the  medium  of  an  agent  acting  under  a  joint  autho- 
rity from  the  purchasers,  and  a  sub-contract  or  sub-purchase  from  a  man 
who  bought  as  a  principal  on  his  own  account,  and  was  not  at  the  time  of 
the  making  of  the  contract,  the  agent  of  the  parties  who  subsequently 
became  purchasers  of  the  goods  from  him.  If  a  man,  for  example,  goes 
into  the  market,  and  buys  an  undivided  parcel  or  lot  of  goods  on  his  own 
credit,  and  as  a  speculation  of  his  own,  and  before  he  has  paid  the  pur- 
chase-money to  the  party  from  whom  he  bought,  sells  them  again  in  sepa- 
rate portions  to  subsequent  purchasers,  these  last  cannot  of  course  be 
made  responsible  for  the  payment  of  the  original  purchase-money  to  the 

(«)  Otrmain  t.  Frtdtritk^  I  Wmi.  Sannd.  (m)  Per  Lord  BUenborongh,   QotUkwaiU  r. 

291,  c.  Dudtwtrth,  12  East,  426.     So  by  the  French 

{k)  Oibton  T.  Lupton,  0  Buig^05 ;  2  H.  &  law,  **  Kt  s^i  font  plniienn  qai  I'ont  prepose 

Sc  371.  il>  en  aont  tout  teniu  solidairement  sans  aucune 

(0  Hoart  ▼.  DaKa,   Dong.  371.    Coope  r.  exception  do  division  ni  de  diicussion."    Poth. 

Byr4, 1  H.  BL  87.    Ante,  454.  (Oblioations,)  No.  453. 

L  L  L   2 


882  JOINT  AND  SEVERAL  CONTRACTS. 

first  vendor.  So  if  the  original  purchaser  of  an  undivided  parcel  of  goods, 
such  as  a  pipe  of  wine,  or  a  tun  of  oil,  subsequently  makes  a  sub-contract 
with  other  parties  for  the  taking  by  them  of  particular  shares  in  his  por- 
chase,  this  subdivision  of  his  beneficial  interest  under  the  original  contract 
does  not  render  the  persons  claiming  under  him  jointly  responsible  mth 
himself  for  the  performance  of  the  original  contract,  (n) 

If  one  of  several  joint  contractors  dies  the  survivors  must  be  sued  to  the 
exclusion  of  the  personal  representative  of  the  deceased  ;  but  if  the  con- 
tract be  a  joint  and  several  contract  the  action  may  be  brought  either 
against  the  personal  representative  or  the  survivors,  (o)  If  a  release  he 
granted  to  one  joint  contractor  all  will  be  released ;  and  if  persons  aze 
jointly  and  severally  bound  for  the  performance  of  a  single  act  or  doty,  a 
release  thereof  as  to  one  will  operate  as  a  release  to  all.  (p)  But  a 
covenant  not  to  sue  one  of  two  joint  and  several  contractors  will  not  ope- 
rate as  a  release  of  both ;  (q)  nor  will  a  judgment  recovered  against  one  of 
them  operate  as  a  discharge  to  the  other,  (r) 


f: 


(n)  Coop4  y.£yre,  I  U,  3127,  Jtevea,  i  Ad,  &  E.  CBS.    Rex  i.  BayUy,lC.k 

(o).  Ante  286, 288.    Towers  t.  3ioor,  2  Vem.  P.  485.    Coekt  t.  iVduA,  4  M.  &  8c  162. 

99.  (q)  Ikon  t.  J^ewh4Ul,  8  T.  R.  168.  iTnttotT. 

(p)  ffammond  t.  RoU,  March,  202.    Cheei'  Byre,  6  Taunt.  289. 

ham  T.  Wa/rd,  1  B.  &  P.  688.    NuMion  t.  (r)  Kinff  J.jffoare,  18  M.  &  W.494. 
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TO 


CHAPTER  XIX. 


LIABILITIES   OF   PROVISIONAL    COMMITTEE-MEN. 

To  the  last  paragraph  of  page  518  should  be  added  the  following  pas- 
sage. 

The  mere  fact  of  a  person's  having  agreed  to  become  a  member  of  a  pro- 
visional committee  will  not  render  him  responsible  upon  the  contracts  and 
for  the  debts  and  engagements  of  such  committee.  "  Such  an  agreement 
amounts  to  no  more  than  a  promise  that  he  would  act  with  other  persons 
appointed  or  to  be  appointed  for  the  purpose  of  carrying  some  particular 
scheme  into  effect.  The  term  "  committee"  means  an  individual  or  a 
body  to  which  others  have  committed  or  delegated  a  particular  duty,  or 
who  have  taken  on  themselves  to  perform  it  in  the  expectation  of  their 
acts  being  confirmed  by  the  body  they  profess  to  represent  or  act  for.  An 
agreement  to  be  a  committee-man  is  an  agreement  to  become  one  of  that 
body.  The  schemes  may  be  various ;  to  establish  an  hospital  or  place  of 
emigration  to  which  persons  are  to  subscribe  merely  for  charitable  mo- 
tives ;  or  partly  from  these  motives ;  partly  from  others ;  or  a  proprietary 
school,  or  literary  institution,  or  assembly-room  in  which  they  are  to  be 
beneficially  interested  as  shareholders ;  or  to  obtain  an  act  for  a  bridge, 
drainage,  railroad,  or  canal.  But  whatever  the  object  may  be,  it  makes 
little  or  no  difference  in  the  position  of  the  person  agreeing  to  act  as  a 
committee-man.     If  the  object  of  some,  most,  or  all,  is  gain  to  themselves 
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individually,  the  legal  consequence  is  the  same  as  if  the  object  of  the 
parties  were  the  most  charitable  and  benevolent,  though  the  result  may 
be  practically  very  different,  in  exciting  an  improper  prejudice  in  the 
minds  of  the  jury  when  the  evidence  is  laid  before  them  for  their  consider- 
ation.    Such  an  intended  association  constitutes  no  agreement  to  share 
in  profits  or  loss,  which  is  the  characteristic  of  a  partnership ;  it  woold  be 
absurd  to  suppose  that  such  a  relation  could  be  meant  to  be  created  hj 
any  of  those  who  consented  to  act.     Gould  it  be  imagined  that  a  persoo 
would  agree  to  be  a  partner  not  only  with  those  who  were  then  named 
committee-men,  but  any  that  should  afterwards  be  named  by  themselves,  or 
by  the  projector  of  the  company  ?  and  could  those  subsequently  agree  to 
become  members,  suppose  that  those  previously  named  could  ever  have  so 
intended  ?     The  truth  is,  the  agreement  to  become  a  provisional  commit* 
tee-man  means  neither  more  nor  less  than  what  the  words  express,  viz.,  id 
agreement  to  act  on  the  provisional  committee  in  carrying  into  efiPect  tbe 
preliminary  arrangements  for  petitioning  parliament  for  a  bill,  and  so  to 
promote  the  scheme.     If  afterwards  the  provisional  committee  man  does 
act,   he  is  responsible   for   his   acts.       (Ante,  883 — 385—391,  515- 
617.) 

But  there  are  other  cases  in  which  the  question  does  not  aeenme  so 
simple  a  form  ;  and  where  there  is  evidence  that  the  defendant  has  not 
July  consented  to  be  a  provisional  committee-man,  but  has  authorised  bis 
name  to  be  inserted  in  a  prospectus,  not  generally,  but  a  particular  pro- 
spectus, in  which,  in  some  cases,  certain  persons  are  described  as  tbe 
acting  committee,  in  others  solicitors  are  named,  or  engineer,  or  a  secre- 
tary. If  such  a  prospectus  has  been  so  publicly  circulated  with  the  de 
fendant's  consent,  (ante  497,  498,)  that  the  jury  would  presume  the  plain- 
tiff knew  of  it,  or  if  the  plaintiff  has  had  it  shown  to  him  at  or  before  tbe 
time  of  making  the  contract,  and  has  in  either  case  acted  upon  it  in 
making  the  contract,  (ante,  499,)  the  question  is,  what  inference  ongbtt 
reasonable  man  to  draw  from  the  contents  of  that  paper  ?  This  must  of 
course  depend  upon  the  terms  of  each  particular  prospectus.  If  tbe 
prospectus  states  merely  the  names  of  the  provisional  conmiittee  vd 
nothing  more,  and  no  light  can  be  derived  from  the  context,  that  circom- 
etance  does  not  alter  the  liability  of  the  defendant.  If  not  responsible  •& 
being  one  of  that  committee  in  fact,  he  cannot  become  so  by  the  repre- 
sentation of  the  fact.  If  it  states  the  names  of  the  acting  committee  also. 
where  that  has  been  appointed,  is  the  meaning  that  the  acting  commitkv 
is  to  take  the  whole  management  to  the  exclusion  of  the  provisional  com 
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mittee,  their  provisional  character  having  ceased,  in  which  case  the  pro- 
visional committee  would  not  be  liable  ?  (ante,  518  ;)  or  does  it  mean  that 
the  provisional  committee-men  have  appointed  the  acting  committee,  or 
the  majority  of  it,  on  their  behalf,  and  as  their  agents^  in  which  case  they 
could  be  liable  for  the  contracts  of  the  acting  committee,  or  the  majority, 
made  as  agents?  (Ante,  519.)  Again,  does  it  mean  where  the  soli- 
citor s  name  is  mentioned,  that  such  persons  would  be  regularly  employed 
in  that  character,  by  those  of  the  committee  who  acted,  or  that  he  was 
already  appointed  by  all  whose  names  are  mentioned,  as  their  soUcitor, 
to  do  all  solicitor's  business  on  their  behalf?  and  then  would  arise  a 
further  question,  what  was  the  business,  at  the  time  of  the  contract 
usually  transacted  by  solicitors  for  companies  intending  to  obtain  an  act 
of  parliament,  and  on  behalf  of  the  company  ?  which  is  a  question  of 
fact  to  be  proved  by  evidence."  (a) 


LIABILITIES  OF  THE  REGISTERED  PROMOTERS  OF  JOINT  STOCK  COM- 
PANIES AND  MEMBERS  OF  PROVISIONAL  COMMITTEES  OF  MANAGEMENT 
INTER  SE. 

To  the  paragraph  of  page  508  should  be  added  the  following  passage. 

And  it  has  recently  been  holden  that  a  registered  promoter  of  a  pro- 
visionally registered  railway  company,  who  is  appointed  secretary  by  a 
provisional  committee  of  management,  cannot  maintain  an  action  against 
an  acting  member  of  such  committee,  for  his  salary,  or  for  services  render- 
ed in  the  formation  of  the  company,  unless  he  can  show  that  the  latter  had 
contracted  in  his  individual  capacity  to  pay  him ;  there  being  no  more 
reason  for  allowing  one  of  the  promoters,  who  has  acted  as  secretary,  to 
sue  the  committee  or  the  members  thereof  for  salary,  than  for  allowing 
them  to  sue  such  secretary  for  remuneration  for  their  trouble^  attendance, 
and  services  as  committeemen.  And  if  tho  committee,  or  promoters  of  the 
project  have  appointed  one  of  their  own  members  or  co-promoters,  their 
secretary,  and  have  collectively  entered  into  an  express  contract  to  pay  him 
a  certain  remuneration,  such  co-provisional  committeeman  or  co-promoter 
cannot  maintain  an  action  against  the  committee  at  large,  or  any  individual 
member  thereof  upon  such  contract,  for  being  himself  one  of  the  com- 


(a)  Pollock,  C.  B.,  deliTering  the  judgment  of  the  Court  of  Exchequer  in  Reynell  ▼.  Lewis  and 
Wyld  ▼.  ffopHfU,  10  Jnr.  973;  16  Law  J.,  h.  8.,  (Exch.,)  30.    Barter  r.  Stead,  11  Jur,  90,  91. 
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mitteemen  or  projectors,  he  has  in  effect  appointed  himself,  and  is  there- 
fore hoth  employer  and  employed,  and  would  be  both  plaintiff  and  drfen- 
dant  in  the  action.  (Ante  45  A,  460.)  But  if  any  one  or  more  of  his 
co-committeemen  or  co-promoters  contract  with  him  individaally,  (ante 
460-^465,)  he  would  then  be  entitled  to  sue  them  upon  the  con- 
tract, (a) 


(a)  WiUoH  r.  Lord  Cnrzan,  11  Jar.  47.  16  Law  J.,  ir.8.  Bzch.     J>aif  v.  Sharp,  7  L»w  TimM, 
02.  llJur.  18. 
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I.  0  U>  evidence  of,  ib.  Implied  promise  to 
pay  the  amount  due,  ib.  Account  stated  be- 
tween partners,  237,  467—  471.  Batification 
by  adults  of  an  account  stated  during  infimcy, 
870.    See  Infante,  Lunatice. 

ACKNOWLBDGMBNTS  under  seal,  2,  8,  4, 
157.  SeeBoftdt.  Acknowledgments  to  take 
a  cause  of  action  out  of  the  statute  of  limita- 
tions, 95.  Acknowledgments  of  the  receipt  of 
money,  bills,  or  securities,  by  way  of  deposit, 
132—186.  Need  not  be  stamped,  ib,  Aliter 
if  they  be  given  in  evidence  in  discharge  of  a 
debt,  132,  or  contain  words  of  agreement, 
134. 

ACT  OP  GOD.  see  Carriers,  BailmenU. 

ADMINISTRATION  with  the  will  annexed, 

362, 363, 365.      Administration  de  bonis  non, 

364,  365. 

ADMINISTBATOE,  promise  by,  to  answer  da- 

mjiges  out  of  his  own  estate,  107.    Right  of 


action  of,  861, 862.  See  Executors,  Admi- 
nistrator debonis  non,  864, 865.  Administrator 
dwranU  minore  estaU,  868.  Joinder  of  ad- 
ministrators in  suing,  861. 

ADMISSION,  written  evidence  of,  admissible 
without  a  stamp,  133—185.  Effect  of,  160, 
161.  Admission  of  partnership,  effect  of,  499. 
Admission  by  agent  when  it  binds  the  prin« 
cipal,  411. 

ADULTBBT,  effect  of,  623, 628, 629. 

AFFEBIGHTMENT,  contracts  of,  776.  See 
Charter  Party,  Freight, 

AGENTS,  right  qfaOion  qf,  upon  contracts  en- 
tered into  by  them  for  Uieir  principals,  256, 
262,  263.    Contracts  by  agents  who  have  an 
interest  or  a  special  property  in  the  subject 
matter  of  the  contract,  263.     Factors,  auc- 
tioneers, policy  brokers,  &&,  268,  264,  265. 
lAabUities  qf  AasHTB  upon  contracts  under 
seal,  869—872,  898,  894.     And  upon  simple 
contracts,  874 — 382.    Agreements  and  under- 
takings in  writing  by  an  agent  whose  repre- 
sentative character  is  not  disclosed  on  the  lace 
thereof,  414.     Bills  of  exchange  and  promi- 
Bory  notes  signed  by  agents  without  qualifica- 
tion of  their  fiability,  and  without  a  disclosure 
of  the  agency,  415.     EfiSect  of  a  dechiration 
of  the  agency  upon  the  fece  of  the  contract. 
416 — 418.   Of  the  immunity  from  liability  of 
agents  buying  and  selling  on  behalf  of  a  known 
principal  ,419,  420.    Liability  of  a  person  who 
contracts  as  agent,  but  without  authority,  from 
his  supposed  principal,  420,  421.     And  of  an 
agent  who  contracts  on  behalf  of  an  irrespon- 
sible principal,  421,  422.     Liability  of  the 
agent  in  respect  of  money  received  by  him  in 
the  name  of  his  principal,  428 — 428.  General 
duties,  obligations,  and  liabilities  of  the  agent, 
211,  212.  428,  745.  766—771.  772-775, 
845—849. 
AGISTERS  OF  Cattle,  774.  775. 

AGREEMENTS.  See SimpU  Contracts. Stamps. 
Agreements  in  consideration  of  marriage,  ^5. 
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Agreement!  not  to  be  performed  within  a  year. 
96.  Agreementt  for  a  tenancy,  1S8,  142« 
Agreementa  for  leaiies,  1 68.  Agreements  ex- 
empt from  stamp  duty.  129. 

ALIEN  AMI,  righi  of  action,  of,  842.  687. 

ALIEN  ENNBHI  has  no  ciril  righU,  842. 
Bights  and  liabilities  <r  contnuAu  of  the  wife 
of  an  alien  ennemi,  843,  687. 

ALLOTMENT,  sale  of  letters  of,  541^-548. 

ALLOWANCES  to  incoming  tenanU,  1 62.  To 
'married  women  living  separate  from  their  hns- 
bands,  686. 

ALTERATION  of  deeds,  18.  Of  simple  con- 
tracts,  guanmtees,  bills,  notes,  9lc.,  162.  Of 
the  restamping  of  altered  oontiacts,  139, 140. 
See  StampM, 

AHBIGUITT,  latent,  148.  149.  Patent,  149, 
150.     See  InUrpretcUion, 

ANNUITY,  nature  of,  803.  Distinction  between 
a  rent  and  an  annuity,  tb.  Assignment  of 
804.    Bight  of  action  of  assignee  oC  t6. 

ANNUITY  DEEDS,  nature  and  requisites  of, 
12,808.  Inrolment,  13.  Stamp,  119  In- 
terpretation of  covenants  to  pay  annuities, 
189, 190.  Covenants  to  pay  an  annuity  to 
divers  parties  in  certain  specified  shares  and 
proportions,  270.  When  the  parties  have 
a  ioint  interest  in  one  entire  annuity,  ib. 
When  they  have  several  interests  in  separate 
annuities  due  to  each,  271. 

APARTMENTS.  See  Fumithid  Apart- 
m<nlf. 

APPOINTMENT,  written  evidence  of  admissible 
without  a  stamp,  186, 187.  Appointment  of 
agent  See  Principal  and  Agent,  A^Uko- 
rity. 

APPORTIONMENT  of  rent  as  between  the 
heir  and  the  personal  representative,  855. 
Apportionment  of  freight,  780,  781.  See 
FreighlU  Apportionment  of  wages,  748,  and 
of  the  contract  price  for  work  and  bbour,  199 
—201,  759*766.  Apportionment  not  al- 
lowed when  the  contract  is  entire  and  has  not 
been  abandoned  or  rescinded,  186, 194 — 196, 
761.  Aliter  when  the  contrMt  is  divisible 
and  apportionable,  196 — 199,  762.  Or  has 
been  abandoned,  213,  214.  Or  the  employer 
has  retained  the  benefit  of  the  work,  215,  765. 
See  ToMtteort. 

APPRAISEMENT.     See  Dittrtu, 

APPRENTICESHIP,  contnurto  of,  747.  Na- 
ture and  requisites  of  the  contract,  12,  25,  26, 
752,  753.     Authentication   of  the  contract, 

74 8.  Stamp  on  apprenticeship  deeds,  1 1 .  748, 

749.  Disclosure  on  the  face  of  the  contract  of 
the  consideration  or  premium  given  with  the 
apprentice,  12, 748.  Penalties  for  the  nondis- 
closure thereof,  %b.  Liabilities  of  the  parties 
to  the  contract,  749.  Liability  «r  coniraelu 
of  an  infiut  ap[nentioe  by  the  custom  of  Lon- 
don, 749.     Liability  of  the  infantas  sureties, 

750.  Liability  of  the  master,  t5.  Payment 
of  wages,  751 .  Dissolution  of  the  contract,  «&. 
Qenenl  duties,  obligations,  and  liabilities  of 


the  master  and  apprentioe,  ib,  Dischaqse  of 
the  apprentioe  by  award  of  justices,  751 .  Ps- 
rish  apprentices^  752,  758.  Liabihties  of  po- 
sons  who  seduce  apprentices  from  their  Bat- 
ter's service,  215. 

ARBITRATION  DEEDS,  requisites  o^  185. 
Stamp,  119.  The  deed  must  be  matsally 
binding  upon  all  parties,  185,  and  must  there- 
fore be  executed  by  all,  ib.  Avoidance  of  the 
deed  by  the  bankruptcy  or  insolvency  of  one 
of  the  parties  prior  to  the  award,  ib. 

ARBITRATOR^  right  o^  to  remuneiatioa,  214. 
758. 

ARCHITECT,  right  of  action  of,  for  his  con- 
mission,  plans,  and  specifications,  764.  See 
ToiiworL 

ARREARS  OP  RENT  pass  to  the  personal  re- 
presentative, 854.    See  JUnU 

ARTIFICERS,  rights  and  liabiHties  of,  75»- 
771.  Lien  for  the  price  of  their  work,  775. 
See  Tatiwork. 

ASSENT  of  partiei  to  contracts,  87—89,577, 
872. 

ASSIGNEES  OF  BANKRUPTS  AND  IN- 
SOLVENTS, right  of  action  of,  819— SSi 
Appointment  of,  882^834.  BetJSanirtftes 
and  Tntolvency. 

ASSIGNEES  OP  ESTATES,  297,  821, 886, 
849,  854.  Of  the  right  of  action  of  the  as- 
signee of  a  Urm  of  years  against  the  origmal 
leasor  npon  covenants  for  title,  quiet  enjoy- 
ment, repairs,  &c,  297.  Of  the  right  of  a^ 
tion  of  the  assignee  of  a  revergion  upon  core- 
nanti  by  the  original  lessee,  ffranteei,  or  tenant, 
to  pay  rent  to  repair  or  cultivate  and  nannn 
lands  mnted  or  demised  to  him,  298, 299, 
801.  Liabilities  of  assigneea  of  terms  of  yesn 
and  for  lifo,  and  of  asugnees  of  revernons  upon 
covenants  annexed  to  the  estates  holden  and 
enjoyed  by  them,  296—803,  821,  886, 849, 
354.  See  Covenanig  mnninff  with  Ikt  tes^ 
Surrender. 

ASSIGNEES  OF  PERSONAL  CON- 
TRACTS. Of  the  right  of  action  of  the  ai- 
aignee  of  a  personal  covenant,  bond,  or  sini{^ 
contract,  in  the  name  of  the  avignor,  806" 
808.  When  the  assignee  may  sue  in  liii 
own  name,  808, 809—812.  Assignees  of  Be- 
plevin  bonds,  Scotch  bonds,  India  bond% 
Iriah  judgments,  Hills  of  exchange,  Pnuni»> 
sory  notes,  &,c.  See  Aitignanent  qf  Penomd 
Contrads. 

ASSIGNEES  OF  RENTS,  right  ofactioDor, 

803.  Of  the  distinction  between  a  rent  and 
an  annuity,  808 — 305.  An  action  of  debt 
when  maintainable  by  the  assignee  of  a  rod, 

804.  An  action  of  covenant  not  maintainable 
by  the  assignee  unless  there  be  either  a  privity 
of  estate  or  a  privity  of  contract,  804,  805. 

ASSIGNMENT,  change  of  interest  by,  295- 
812.    See  Betatet,  Leaeee,  Medidnsi,  ?ek»x 

ASJ^GNMENT  OF  CONTRACTS  REAL. 
See  Cfnenarde  rwnnAng  wtiA  Cfte  IsiuK. 
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ASSIGNMENT  OF  PERSONAL  CON- 
TRACTS. Auignxnent  of  bonds  and  perso- 
nal covenants,  307.  Assignee  most  sue  in 
the  name  of  the  original  ob%ee  or  covenantee, 
ih.  Exceptions  to  the  role,  t6.  Bail  bonds, 
ib.  Replevin  bonds,  tb.  Irish  judgments,  ib, 
Scotch  bonds  and  India  bonds,  SOS.  As- 
signment of  simple  contracts,  and  right  of  ac- 
tion of  the  assignee,  809.  Assignment  and 
negotiation  of  bms  of  exchange  and  promissory 

.  notes,  809—812.  Assignment  of  bills  of  lad- 
ing and  West  India  dock  warrants,  812.  See 
NoffoH&n  and  stUMxtuHon. 

ASSIGNMENT  OP  RENTS,  nature  and  effect 
of,  808—805.    Authentication  of,  91. 

ATTESTATION  of  deeds,  10. 

ATTESTED  COPIES  OP  DEEDS,  stamp  on, 
12 

ATTORNEYS ,  liabiUty  of,  on  undertakings 
given  by  them  on  behalf  of  their  clients,  878 
— 881.  On  a  promise  without  reward  to  in- 
vest money  for  their  clients,  845, 846.  Gene- 
ral duties,  obligations,  and  liabilities  of  attor- 
neys, 210,  211,  212,  768.  See  Principal 
and  Agent* 

ATTORNMENT,  written  evidence  of,  admis- 
sible without  a  stamp,  138. 

AUCTION,  sale  by,  39,  81, 118.  Biddings  at 
auctions,  ib.  Efiiect  of  ndsdescriptions  of  the 
thing  sold,  116, 220,  221.  Effect  of  a  sale  in 
several  lots  at  separate  prices,  116.  And  in 
one  amemte  price,  t6. 

AUCTIONEER,  his  authority  as  agent  for  both 
vendor  and  purchaser,  81  82, 118.  His  au- 
thority to  sign  for  both,  so  as  to  satisfy  the 
statute  of  frauds,  118.  His  rights  and  liabi- 
lities in  respect  of  goods  sold  by  bim,  264, 415, 
418.  His  lien  for  the  charges  of  the  sale. 
264. 

AUTHENTICATION  OP  CONTRACTS. 
Nature  and  effect  of  authentication  under  seal, 
2,  4.  When  it  is  necessary,  85,  90.  Au- 
thentication by  a  signed  writing,  91  — 147. 
When  it  is  required,  ib.  Signature  by 
agents,  117,  118.  The  authority  to  sign 
need  not  be  in  writing,  894.  Of  the  stamp- 
ing of  contract*,  118^142.  See  Stamp, 
Frauds. 

AUTHORITY,  written  evidence  of,  admissible 
without  a  stamp,  186, 187.  Of  the  authority 
of  the  agent  to  execute  deeds,  256, 392.  And 
to  sign  writings  for  his  princip^,  894.  Of 
particular  authorities  and  implied  general  au- 
thorities of  agents  to  bind  their  principals,  ex 
contractu,  895,396—404.  Also  of  married 
women  to  bind  their  husbands,  611—618.  Of 
partners  to  bind  one  another,  477 — 479 — 481. 
And  of  directors  of  joint  stock  companies  to 
bind  the  company  at  large,  531.  An  appa- 
rent general  authority  cannot  be  cut  down  or 
controlled  by  private  instinctions  or  a  private 
agreement  between  the  principal  and  agent, 
401, 402.  Revocation  of  authority,  ib.  Pub- 
lic announcement  thereof,  ib* 


AUTHOR'S  contfBcts  between  authors  and 
publishers  for  the  publication  of  a  book  on 
joint  account,  457.  Nature  and  effect  of 
such  contracts,  ib.  When  the  author  is  re- 
sponsible for  the  payment  of  the  price  of  the 
paper,  and  the  printing  ordered  by  the  pub- 
lisher, 495.  When  he  is  not  so  liable,  479, 
480,  494,  496.  Contracts  between  an  au- 
thor and  publisher  for  the  writing  of  a  book 
by  the  former  for  a  certain  sum  to  be  paid  by 
the  Utter,  759—769.  Right  of  action  of  the 
author  for  the  contract  price  when  the  pub- 
lisher incapacitates  himself  from  performing 
his  part  of  the  contract,  760.  See  Tatkworkf 
Printert,  PuJblithert^  Copyright, 

AVERAGE.  See  Cfcneral  Average,  Primage, 
and  Average* 

AWARD,  covenants  to  abide  by,  185.  See 
Arbitration* 

AWAY-GOING  CROPS,  tenant's  right  to, 
678.    See  Landlord  and  Tenant 

BAIL-BOND,  assignment  of,  807.— Action  by 
the  assignee,  308.    See  Bond. 

BAILMENTS  POR  HIRE,  nature  and  effect 
of,  769.  Bailments  of  chattels  to  be  used  for 
hire,  718 — 723.  See  Letting  and  Hiring 
<^  Chattels,  Bailments  of  chattels  to  be 
worked  up,  mended,  or  repaired  for  hire,  769. 
Liability  of  the  bailee  for  injury  to  such 
chattels  from  neglect  or  unskiUul  execution 
of  the  work,  770,  767.  Also  for  loss  by  rob- 
bery, fire,  waste,  or  decay,  770,  771.  Of  there- 
delivery  of  the  articles,  772.     See  Taskwork, 

BAILMENTS  WITHOUT  REWARD.  Of  a 
deposit  or  simple  bailment  without  reward, 
829.  Nature  and  creation  of  a  deposit,  830. 
Right  of  action  for  the  recovery  of  deposits, 
835—888.  &ee  Bankers,  Stakeholders.  Im- 
plied engagements  and  liabilities  of  the  depo- 
sitary, 831.  Of  the  safe  keeping  of  the  goods 
and  chattels  intrusted  to  him  to  be  kept,  882 
—834.  Restoration  of  the  deposit,  885 — 838. 
Liabilities  resulting  from  the  taking  posses- 
sion of  goods  by  finding,  838.  Implied  en- 
gagements and  liabilities  of  the  depositor, 
839. 

Mandate  or  graiuitous  commission,  889.  Na- 
ture and  creation  of,  840 — 842.  Liabilities 
and  implied  engagements  of  the  mandatary, 
842.  Bailments  of  chattels  to  be  carried  from 
place  to  place  gratuitously.  843.  Bailments 
of  chattels  to  he  mended  or  repaired  gratuit- 
ously, 844.  Bailment  of  money  for  invest- 
ment, 845.  Bailments  of  living  animals  to 
be  fed  and  taken  care  of  by  the  bailee,  846, 

847.  Bailments  of  perishable  commodities, 

848.  Liability  of  the  mandator,  849.     Pay- 
ment of  expenses,  ib, 

Commodalum  and  mutuum  or  gratuitous  loan, 
850.  Nature  and  creation  of,  851.  Liabili- 
ties of  the  borrower,  851 — 854.  Restoration 
of  the  thing  borrowed,  855,  856. 

BANKERS.  Implied  promise  to  honour  check, 
211,  and  to  repay  money  deposited  in  their 
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bands,  835,  838.  Deposit  with  bankers  in 
the  nature  of  a  loan  to  them,  835,  which  must 
be  repaid,  although  they  have  been  robbed  or 
defrauded  of  the  money,  855.  Liabilities  of 
bankers  to  the  payees  of  drafts  and  orders 
for  the  payment  of  money  aiier  they  hare  as- 
sented to  such  drafts  or  orders,  or  have 
agreed  to  hold  the  money  to  the  us«i  of  the 
payee,  250,  251,  63,  64->67,  815,  816.  Re- 
vocation of  such  drafts  and  orders  by  the  de- 
positor before  the  bankers  have  assented  to 
them,  250,  251.  Sums  of  money  deposited 
by  several  persons  jointly  cannot  be  recalled 
by  one  of  them,  835.  Payment  to  one  of 
several  joint  depositors  does  not  discharge  the 
bankers  as  against  the  others,  835 — 839.  Of 
the  right  of  action  of  bankers  npon  contracts 
to  secure  the  repayment  of  advances,  435^ 
442,  or  the  honesty  and  good  conduct  of 
clerks,  433-435,  287,  289,  562.  See  JoiiU 
Stock  Banting  Companiei. 
BANKING  CdkFlLlSIY,8fitJointStoeiBanb- 

ing  Company, 
BANK  NOTB,  exemption  firom  stamp  duty  in 
favour  of,  128.     See  BUI  qf  Exchange,  Pro- 
miuory  Note, 
BANKRUPTCY,  nature  and  effoct  of,  319. 
Transfer  of  the  bankrupt's  beneficial  interest  in 
contracts  to  his  assignees,  320.  Right  of  action 
of  the  assignees,  321 — 323.  Right  of  action  of 
the  assignees  upon  the  bankrupt's  executory 
contracts,  324,  and  for  the  recovery  of  property 
conveyed  or  money  paid  away  by  the  bank- 
rupt, 325,  or  lost  at  pUy,  326.     Right  of 
action  of  the  assignees  upon  contracts  made 
by  the  bankrupt  during  the  bankruptcy,  327. 
Of  the  joinder  of  all  the  assignees  as  plain- 
tiffs in  actions  upon  the  bankrupt's  contracts, 
328.     Of  the  right  of  action  of  the  asssignees 
upon  contracts  in  which  the  bankrupt  is  in- 
terested in  right  of  his  wife,  or  in  wnich  he 
has  a  joint  interest  with  other  persons,  329. 
Debts  due  to  the  wife,  and  the  wife's  choses 
in  action  do  not  pass  to  the  assignees,  310. 
Transfer  to  the  assignees  of  the  bankrupt's 
interest  in  a  partnership,  311.     Of  the  join- 
der as  plaintiffs  of  the  assignees  of  joint  con- 
tractors who  have  become  bankrupt,  332.    Of 
the  appointment  of  new  assignees.  332 — 334. 
Right  of  action    of  the   trustee  under  the 
Scotch  Bankrupt  Act,  329.     Commissions  of 
bankruptcy  against  firms  in  partnership.  832. 
Right  of  action  qf  tbe  bankrupt,  322.     A 
bare  legal  title  or  interest,  unaccompanied  by 
any  beneficial  interest,  does  not  pass  to  the 
assignees,  322.     Right  of  action  of  a  bank- 
rupt trustee,  322,  or  of  a  bankrupt  who  has 
no  beneficial  interest  in  the  contract  on  which 
he  sues,  323.     Right  of  action  of  the  bank- 
rupt upon  contracts  entered  into  by  him  during 
the  bankruptcy,   326,  827.     Of  the  bank- 
rupt's right  to  the  earnings  of  his  own  per- 
sonal labour  during  the  bankruptcy,  328.     Of 
the  right  of  action  of  a  bankrupt  upon  con- 


tracts entered  into   by  him  during  a  third 
bankruptcy,  329. 

BANKRUPTCY  OF  ONB  OF  SBYBRAL 
PARTNBRS,  effbet  of  on  the  rights  and  hs- 
bilities  ex  oontiacto  of  the  co-portoenhip, 
311.  Actions  must  be  brought  in  the  naoies 
of  the  assiffnMS  and  the  solvent  partners^  311. 
Right  of  uie  assignees  to  use  the  names  of 
the  solvent  partners  to  obtain  possession  of 
the  bankrupt  partner's  share  in  the  choses  ia 
action  of  the  copartnership,  881,  332,  canno^ 
be  divested  by  a  release  by  the  bank^^>t,  ib. 

BANKRUPTCY  OF  JOINT  CONTRAC- 
TORS.  Of  the  right  of  action  of  the  ss- 
signees  under  separate  commisnons  against 
joint  contractors,  882. 

BANKRUPTCY  OF  PARTHBRS.  Joixn 
oommissions  against  firms  in  partnership,  332. 
Right  of  the  ossiffnees  to  recover  the  sepsnte 
debts  due  to  each  portner  as  weQ  as  the  jdnt 
debts  of  the  whole  firm,  ib. 

BARGAIN  AND  8ALB  of  lands,  14, 15.  Of 
chattels,  40. 

BARON  AND  FBMB.  See  ffutband  andWift. 

BARRISTERS,  214,  758. 

BBT.    See  Wager. 

BBTROTHMENT,  contraeto  o^  574.  Nature 
and  effect  of  the  contract,  575.  Need  not  be 
in  writing  nor  be  stamped,  578.  Right  of 
action  on,  576.  Liability  on«  577.  l^ne  of 
performance,  578.  Bxtent  and  dnratkm  of 
the  liability.  579.  Conditional  pramises  of 
mairiage,  579,  580.  Avoidance  of  the  con- 
tract  by  misrepresentation  and  deodt,  580, 

582.  Discharge  of  the  engagement  by  the 
misconduct  of  either  party,  581,  582.  Dis- 
pensation of  the  oontract  58i3.  What  amounts 
to  a  sufficient  excuse  for  its  non-perfennsnoe, 

583,  584.  Dissolution  of  the  contract  by 
mutual  consent,  584,  585. 

BIDDINGS  at  Auctions,  39.    See  AmcHan. 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES,  nature  and  inddents  of,  309 
--812.  Stamp,  120—123, 140.  See  Slampt. 
Of  the  consideration,  26.  Oral  evidence  «f 
wont  of  consideration,  25.  Available  only  ss 
between  the  iminediate  parties,  26.  Failnre 
of  the  consideration  as  between  the  imme- 
diate parties,  201.  Bffect  of  partial  feihue, 
ib.  Alteration  of  biUs  and  notes,  139, 140. 
162.  Construction  and  interpretation  of 
bills  and  notes,  164,  166.  Transfiv  thefeof 
by  indorsement  and  delivery,  309.  Of  the 
different  kinds  of  indorsement,  thdr  nature 
and  effect,  310—312.  Bights  and  liabilities 
on  bills  and  notes  280-282,  375, 376.  881. 
382.  Right  of  action  thereon  of  agents, 
262.  Liabilities  thereon  of  agents,  876, 
381,  415,  416.  Rights  and  liabiUties  of 
partners,  279,  482,  488.  Effect  of  changes 
in  the  memben  of  the  firm  by  death,  retiie- 
ment«  &c,  280.  Bills  of  exchange  drawn  by 
one  partner  on  another,  465,  or  by  one  part* 
ner  on  the  firm  at  large,  460,  or  by  a  share- 
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•  holder  in  a  joint  stock  company  upon  the 
company  or  the  directors  thereof,  527«  532, 
583,  564.  Bills  of  exchange  drawn  by 
the  directors  of  completely  registered  joint 
stock  companies,  292,  532,  533,  or  incorpo- 
rated joint  stock  banking  companies,  564,  or 
by  infiints.  858.  Rights  and  liabilities  of 
assignees  of  bankrupts  on  bills  and  notes  pay- 
able to  or  by  the  bankrapt,  323,  and  of  a 
hosband  on  bills  and  notes  payable  to  or  by 
his  wife  before  or  after  marriage,  338,  610^ 
612,  and  of  executors  and  administrators  on 
bills  and  notes  payable  to  or  by  their  testator 
or  intestate,  859,  or  to  or  by  themselves  as 
personal  lepresentatives,  360, 361,  882.  Bills 
and  notes  payable  to  one  man  to  the  use  or 
on  behalf  or  for  the  benefit  of  another,  262, 
381,  or  made,  accepted,  or  indorsed  on  be- 
half of  a  third  person,  381,  or  by  persons  who 
describe  themselves  as  "  executors,"  "  trus- 
tees," **  commissioners,"  &c.,  &c.,  381,  382. 
Accommodation  bills  and  notes,  26.  Liabi- 
lity of  the  maker,  acceptor,  or  indorser  to  a 
bond  Jide  indorsee  for  value,  26,  27.  The 
right  to  recover  the  amount  paid  on  the  bill 
or  note,  230.  Efiect  of  a  promise  to  pay  a 
bill  ova«-dne.  237.  Dischaige  of  a  principal 
by  taking  a  bill  or  note  from  his  agent,  405, 
406.  Acceptance  of  a  bill  from  one  of  seve- 
ral partners,  482 — 486.  Of  the  number  of 
the  plaintiffii  and  defendants  in  actions  on 
bills  and  notes.  See  Joint  and  Separate 
Rights  qf  Action,  Joint  and  Seiteral  lAdbi- 
litiu. 

BILL  OP  LADING,  nature  and  effect  of,  61, 
779.  Transfer  of  property  by,  61,  62.  Bight 
of  action  on,  263  Fayment  of  freight  under, 
417,  782,  783.  Liability  on  and  parties  to  be 
made  defendants,  779.     See  Freight. 

BILL  OF  SALE,  requisites  of  69,  204.  Effect  of 
not  followinff  it  up  by  a  transfer  of  the  posses- 
sion of  the  things  sold,  «d. 

BLANKS  in  a  deed  or  written  contract,  efiisct  of, 
13,  14,  151.  If  material  bkmks  left  in  a  deed 
are  filled  up  e^Ur  the  execution  of  the  instru- 
ment, the  deed  must  be  redelivered  and  re- 
stamped,  13, 139.  Effect  of  filling  up  blanks 
in  shnple  contracts,  140, 162.  Effect  of  leav- 
ing blanks  in  contracts,  151.  When  the  con- 
tract win  be  read  as  if  the  word  omitted  had 
been  duly  inserted,  151, 160, 164. 

BOARD  AND  LODGING,  implied  promise  to 
pay  for,  217,  does  not  arise  as  between  near 
relations,  738.  (See  Service  with  Reiatiane  ) 
Liability  of  an  actual  or  reputed  husband  for  the 
board  and  lodging  of  his  actual  or  reputed  wife, 
628—636,  639,  640.  Liability  of  iufiinU  and 
lunatics  for  board  and  lodging,  861—863,  873, 
874.  Board  and  lodging  of  prostitute,  640,  when 
the  price  thereof  cannot  be  recovered,  ib, 

BONDS,  nature  and  requisites  of,  2,  5,  157, 
158.  Stamps  on,  119, 120.  Penal  obligations, 
169.  Construction  and  interpretation  of  bonds, 
146'~158.  Mistakes  and  blanks  in,  how  recti- 


fied and  supplied,  151.  Bonds  obtained  by  fraud 
or  duress,  145,  or  procured  from  infifints,  858,  or 
given  by  agents  or  trustees,  369, 393,  or  to  them 
for  the  use  or  on  behalf,  or  for  the  benefit  of  their 
principab.  or  cestui  que  trust,  169.  Joint  and 
sevend  bonds,  271,  272,  285.  Bonds  to  or  by 
firms  in  partnerships,  279,  280,  281.  Of  the 
parties  to  be  made  plaintifis  in  actions  upon  such 
bonds,  280, 281.  LiabiUties  thereon,  269.  372. 
Ascertainment  of  the  parties  to  be  made  defen- 
dants, 373.  Extinguishment  of  the  liability  by 
reason  of  changes  m  the  constitution  of  the  co- 
partnership, 485 — 437.  Assignment  of  bonds, 
307, 308.  See  Assignment,  Bankruptcy^,  Hus- 
band^ Executors. 

BOOK.     See  Au^or,  Copyright. 

BOBBOWINQ  AND  LENDING,  nature  and 
effect  of  the  contract  of,  850.  Bight  of  action  of 
the  lender,  855,  856.  General  duties,  obliga- 
tions, and  liabilities  of  the  borrower,  851 .  His 
liabilities  greater  and  more  extensive  than  those 
of  the  hirer  of  chattels,  853.  He  is  responsible 
for  the  slightest  breach  of  trust,  852,  but  not  for 
inevitable  accidents,  853.  Countermand  of  loan, 
856.  See  Bailment  without  reward.  Horses,  Car- 
riagest  Ships. 

BORBOWING  AND  LENDING  BY  WAY 
OF  MUTUUM.     See  Mutuum. 

BOUGHT  AND  SOLD  NOTES,  nature  and 
efiect  of,  82,  must  correspond,  83.  Discrepancies 
between  them  and  the  entry  in  the  broker's  books, 
83.  Signature thereofby  brokers, i6.  Stamp,  526. 

BROKER'S,  agency  of.  82,  are  the  agents  of 
both  vendor  and  purchaser, t6.  Their  right  of 
action  for  the  price  of  goods  sold  by  them,  263, 
264.  Policy  broker's  right  of  action  on  policy, 
ib.  His  liability,  425.   See  Agent 

BUGS,  nuisance  of,  rendering  houses  uninha- 
bitable, 684,  724,  does  not  justify  a  lessee  of  an 
unfurnished  house  in  quitting  possession  and  re- 
fusing to  pay  rent.  683 — 685,  aliter  in  the  case 
of  demises  of  ready  furnished  apartments,  719, 
724  725. 

BUILDING  CONTRACTS,  nature  and  effect 
of,  755.  Of  the  construction  and  interpretation  of 
building  contracts,  184—192.  Of  the  right  of 
action  ror  the  contract  price,  1 94.  Production  of 
the  arehitect's  certificate,  184.  Effect  of  the 
non-oompletion  of  the  building  by  a  time  speci- 
fied, 198,  763,  205.  Effect  of  deviations  from 
the  contract^  215«  216.  Of  the  abandonment  of 
the  special  contract,  and  the  builder's  right  to 
charge  by  measure  and  value,  215,  217.  His 
right  to  chaige  for  extras,  216.  What  are  deem- 
ed to  be  extras,  217.  Useless  and  defective  work, 
765,  766.  Reduction  of  the  contract  price  by 
reason  thereof,  199 — 201.  Destruction  of  the 
work  before  payment,  760 — 763.  Approval  of 
the  work,  764.  Liabilities  of  the  builder  for 
negligence  and  want  of  skill,  766,  767-769. 
See  Taskwork, 

CALLS  cannot  be  lawfully  made  by  the  diree- 
ton  or  managers  of  provisionally  registered 
joint  stock  companies,  506.  Of  the  liabuity  for 


892 


IKDRX. 


calk  m  tttt  CU0  of  completely  registered  joint 
stock  oompaniea,  527.  Forfeiture  of  shares  on 
non-payment  of  calls,  528.  Notices  of  calls,  529. 
Calls  on  shareholders  in  incorporated  railway 
companies,  546, 548,  and  in  joint  stock  hanking 
companies,  564, 565.  Forfeiture  of  shares  in 
case  of  the  non-payment  of  call.  528, 549,  565. 

CAPTAIN.    See  (^r,  Ship-ftuuter. 

CAKGO,  definition  of  the  term,  782.  Ahon- 
donment  of  a  damaged  cargo  and  con-peyment 
of  freight,  783. 

CARPENTERS,  their  righU  and  liabQities  in 
respect  of  work  done  by  them,  214—217,  759 
—771. 

CARRIAGES,  letting  and  hiring  of,  718.  Im- 
plied warranty  on  the  part  of  the  lessor,  719. 
His  liability  to  pay  for  inevitable  expenses  incor- 
red  by  the  hirer  in  repairs,  721.  Liabilities  of 
the  hirer.  721— -728.  Of  the  use  of  the  thing  let, 
722.    See  Borrowing. 

CARRIERS  FOE  HIRE  NOT  BEING  COM- 
MON CARRIERS,  791.  Contracts  for  the 
letting  and  hiring  of  the  work  of  carrying,  791. 
Liabilities  of  persons  who  undertake  the  work 
of  carrying  merchandize  on  the  high  seas, 
for  hire,  792.  Of  the  delivery  of  the  goods 
to  the  carrier  to  be  carried,  809.  Damage  to 
goods  by  the  way,  793.  Loss  of  goods  by  robbery, 
fire,  or  accident,  794,  797,  798.  Loss  by  the 
act  of  God,  the  perils  of  the  sea  and  the  dangers 
of  navigation,  795.  Delivery  of  the  goods  at  the 
place  of  destination,  798, 799.  Limitation  of 
the  responsibility  of  owners  and  part  owners  of 
ships  by  statute,  799—801. 

Lial/Uitiet  qf  Carriers  hy  Land  not  being  OCX- 
MOH  0AR&IBB8,  801.  General  duties,  ob- 
ligations, and  liabilities  of  carriers  of  pa^ 
■engers  by  land,  not  being  common  carriers, 
801.  Carriers  of  goods  by  land,  802.  Loss  of 
goods  by  the  way,  802.  Of  the  delivery  of  the 
goods  by  the  carrier,  803.  Of  the  parties  to 
be  made  plaintiff  in  actions  against  carriers  for 
loss  of  or  damage  to  goods,  251, 252,  254. 

CARRIERS  OF  PASSENGERS,  194,  805. 
Liabilities  er  contractu  of  carriers  of  passengers 
for  hire,  805,  806,  808.  Loss  of  passensers' 
luggage,  810.  Of  the  rights  of  persons  taking 
places  by  coach,  804,  805.  See  ComvMtn 
Carriert. 

CASUAL  POOR.  Liability  of  parish  officers 
for  necessaries  and  medicines  furnished  to,  389. 

CERTIFICATE.  Bankrupt's  certificate  under 
second  commission,  389. 

CESTUI  QUE  TRUST  cannot  sue  at  com- 
mon law,  242, 243. 

CHARACTER,  representations  as  to,  how  to 
be  authenticated  in  order  to  create  a  right  of 

CHARITIES  AND  CHARITABLE  INSTI- 
TUTIONS. Liabilities  of  the  trustees,  mana- 
gers, and  directors  thereof,  381,  883—391. 

CHARTER  PARTY,  nature  and  effect  of, 
776, 777.  Stamp,  119, 120.  Construction  and 
interpretation  of,  165, 166.  When  the  contract 
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amounts  to  a  demise  of  the  ship,  776, 777,  and 
when  it  is  merely  a  contract  for  the  caniBge 
of  merchandise,  777.  When  the  naming  of 
the  port  of  destination  by  the  charterer  is  a  con- 
dition precedent  to  the  shipowner's  liability 
to  send  out  the  vessel,  184.  When  the  departure 
of  the  vessel  at  a  time  specified  is  a  condition  pre- 
cedent to  the  liability  cm  a  covmant  to  provide 
a  return  cargo,  tb.  Interpretation  of  covenants 
to  provide  cargo,  191,  782.  Rights  and  liabili- 
ties of  the  shipowners  and  master  upon  the  ordi- 
nary (brm  of  charter  party,  777—779,  288  — 
244.  Rights  and  liabilities  of  the  charterer,  779. 
Payment  of  fi^ight,  780— 782.  See  FrttgiL 
Payment  of  demurrage,  783,  784.  See  Char- 
terer,   General  Average^     Carriert. 

CHARTERER,  liability  of  for  stores  fiimished 
for  the  use  of  the  vessel.  779.  Liabilitv  of  for 
fireight,  780,  781.  See  Freight,  Charter 
Party,  Demurrage,  General  Average  and 
ContribtUion*  Liabilities  of  a  charterer  who 
enters  into  sub-contracts  with  third  parties  for 
the  conveyance  of  merchandise  on  board  the 
vessel,  792.    See  Carrien  on  the  Sigh  Seat, 

CHATTELS,  sale  of.  40—84.  Letting  and 
hiring  of,  718—728.  See  Goodt  and  Okai- 
telt. 

CHEQUE,  payment  of  by  bankers,  211.  See 
Bankers. 

CHOSE  in  ACTION,  assignment  of,  307. 
Right  of  action  of  the  aasignee,  806—808. 
Parties  who  ought  to  be  nnde  plaintift  ia 
such  actions,  805.  Husband's  ri^t  to  recover 
possession  of  his  wife's  choses  in  action,  887, 
838.  His  liability  thereon,  610.  Extanguish- 
ment  of  choses  in  action  by  novation  and  sub- 
stitution, 312—317. 

CHURCHWARDENS,  liabilities  of.  838,889, 
891.  One  churchwarden  has  no  implied  au- 
thority from  the  mere  tenure  of  office  to  bind 
his  colleague,  ib. 

CIVILITER  MORTUUS,  who  may  be  said  to 
be,  842,  348.  Effect  of,  687, 688.  See  J7w 
band, 

CLUBS,  liabilities  of  the  members  of  matM^ging 
committees  of  dubs  upon  the  contracts,  and 
for  the  debts  and  engagements  of  such  eom- 
mittees,  385.  Of  the  non-liability  of  the  sub- 
scribers in  respect  thereof,  %b,  liabilities  re- 
sulting from  orders  given  by  the  steward,  886, 
or  one  only  of  the  memben  of  the  committee 
of  management,  887. 

COACHMAEERS,  right  of  action  of,  for  the 

?rice  of  work  done,  759 — 766.  liabilities  of^ 
66—771.    See  Tatkvork. 

COACHMAN,  letting  and  hiring  o^  788.  See 
Matter  and  Servant. 

COACH  PROPRIETORS,  what  constitutes  a 
partnership  between,  450,  451.  Rights  and 
liabilities  of,  inter  te,  468,  470,  471,  and 
quoad  third  parties,  480, 495.  Of  the  severalty 
of  interest  and  separate  liabilities  of  coach  pro- 
prietors, 480.  Of  the  authority  of  one  of  then 
to  bind  another  by  his  eontncts,  16.    Lettinf 
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and  hiring  of  cairiaget  and  cotches,  719—728. 
See  Carriaget* 

COGNOVIT,  2,  6.  No  stamp  neoeaaary  if  it  is 
a  mere  acknowledgment,  184.  Aliter  if  it  be 
an  agreement,  or  contains  terms  or  conditions 
for  the  payment  of  money  by  instalments,  %b. 

COHABITATION.  Liabilities  resulting  firom 
the  contracts  of  kept  mistresses,  689,  640 

COLLECTOR,  liability  of  for  the  repayment  of 
money  obtained  by  extortion,  misrepresenta- 
tion, or  deceit,  282^-^234.  He  cannot  be  saed 
in  respect  of  money  receired,  if  his  principal 
or  employer  has  the  least  colour  of  right  to  the 
money,  423 — 428.    See  Agent. 

COMMISSION  of  bankruptcy.  See  Bani- 
Tupiey. 

COMMISSIONEBS  of  public  works,  roads,  &c. 
888.  Right  of  action  of  commissioners  of  turn- 
pike roads,  289.  Liabilities  of  commiBsioners 
of  public  works.  888—891. 

COMMITTERS.  See  ChiJbt,  JaitU  Stoei  Comr 
paniet,  CharUitt. 

COMMODATUM,  or  gratuitous  loan,  850—856. 
See  Borrowing* 

COMMON,  right  of,  86. 

COMMON  CARRIERS,  definition  o^  808. 
General  duties,  obligations,  and  liabilities  of 
common  carriers,  804.  Rights  of  persons 
taking  places  by  coach,  804,  805.  Carriage 
of  passengers  by  railway,  805.  Common  cai^ 
riers  of  goods,  806.    Of  the  delivery  of  goods 

.  to  common  earners,  809.  Liabilities  of  com- 
mon carriers  for  loss  of  or  injury  to  the  goods 
by  the  way,  807 — 809.  Loss  of  passengers* 
luggage,  810«  Of  the  delivery  of  the  goods  at 
the  place  of  destination,  811.  Notices  of  ac- 
tion to  railway  companies,  812.  Limitation 
of  the  common  carrier's  liability  by  express 
contract,  818.  Carrier's  notices,  t&.  Effect 
of,  815— -818.  Notices  on  railway  tickets 
limiting  the  liability  of  railway  carriers,  818. 
Waiver  of  the  notice,  819.  Carrier's  act,  820 
— 824.  Construction  of,  825.  Carrier's  lien, 
826,  and  charges,  827.  Railway  charges,  ib, 
828. 

COMPANY.    See  Joint  Stock  Company. 

COMPOSITION  DEED,  stamp  on,  189.  Com- 
position with  creditors,  229,  230. 

CONCEALMENT  OF  DEFECTS  in  things 
sold,  effect  of,  219—221,  228,  224,  and  in 
things  hired,  684--687i  719.  Concealment 
by  agents,  407,  412.  Principal  responsible 
for,  408,  409.  Concealment  on  the  part  of 
the  principal  and  not  of  the  agent,  effect  of, 
411—414. 

CONCEALMENT  OF  RISK  m  cases  of  in- 
surance and  of  contracts  for  the  carriage  of 
merchandise  by  common  carriers,  816---818, 
825. 

CONDITIONS.  1 88—205.  Effect  of  part  per- 
formance of,  186.  Entire  and  indivisible  con- 
ditions, 187.  Dirisible  conditions  188 — 192. 
See  Contideration,  Mutual  conditions,  201 
— 205.    Accomplishment  of  conditions,  204, 


205*  When  a  tender  or  offer  to  do  a  thing  is 
equivalent  to  actual  performance,  205. 
CONSIDERATION  in  the  case  of  deeds,  1,  5, 
14 — 16 — ^in  the  case  of  timple  contracts,  2,  3, 
4,  17 — 89.  When  requisite  to  sustain  the 
contract,  15,  16, 18.  Good  and  valuable  con- 
siderations, 27—39,  246—254,  808.  Insuf- 
ficient and  nugatory  considerations,  21 — 24. 
Illegal  and  void  considerations,  24.  Failure 
of  consideration,  24.  Disclosure  of  the  consi- 
deration on  the  &ce  of  a  simple  contract  in 
writing,  107—109,  118.  Performance  of 
the  consideration,  198.  No  beneficial  service 
no  pay,  i&.  Entire  and  indivisible  considera- 
tions. 194 — 196.  Divisible  and  apportionable 
considerations,  196 — 201.  Of  tne  doctrine 
that  the  consideration  must  move  firom  the 
pUintiff,  245—254.  See  Parties  to  Actions. 
What  is  a  sufficient  consideration  to  sustain  a 
promise,  246 — 254.  Consideration  of  benefit 
to  the  defendant  and  loss  to  the  pUiintiff,  246, 
247.  Forbearance  of  legal  proceedings,  308. 
CONSIGNOR  AND  CONSIGNEE.  Of  the 
right  of  action  of  the  consignee  for  the  loss  of 
gm>ds  delivered  to  a  carrier  to  be  carried,  251 
— 254.  He  is  in  general  the  only  party  enti- 
tled to  sue  the  carrier,  252.  The  consignor 
may  sue  if  he  is  the  owner  of  the  goods  at  the 
time  of  the  loss,  xb.,  or  has  entered  into  a  spe- 
cial contract  with  the  carrier  for  the  carriage 
of  the  goods,  258.  Liabilities  of  the  con- 
signee, 782,  783,  786. 
CONTINGENT    INTERESTS,    grants  and 

assignments  of^  90. 
CONTRACT.    Authentication  of  contracts,  8, 
86 — 142.    Legal  force  and  effect  and  inter- 
pretation of  contracts,  143 — 182.    See  Deed, 
Simple  Contract,  ConsidenUion. 
CONTRIBUTION     between    co-sureties    and 
joint-contractora    to    their  common  liability, 
210,  227,  228,  280,  447,  448.    Contribution 
between  partners,   472 — 474.     Contribution 
between  members  of  the  committee  of  manage- 
ment of  provisionaUy  registered  joint  stock 
companies,  508.    Contribution  between  the 
subscribers  and  shareholden  after  complete 
registration,  584.  Contribution  between  share- 
holden of  joint  stock  banking  companies,  565, 
566. 
CONTRIBUTION  AND  GENERAL  AVER- 
AGE.    See  General  Average  and  ContrHnb- 
iion, 
CONVOY,  stipulation  as  to  sailing  vrith,in  poli- 
cies of  insurance,  effect  of,  165. 
COPARCENERS,  right  of  action  of,  278,  must 
sue  jointly  for  the  recovery  of  rent  due  to 
them,  ib.    Distress  for  rent  by  coparceners, 
690. 
COPYRIGHT,  sale  or  assignment  of,  95,  (s.) 
CORPORATIONS.    Effect  of  incorporation  at 
common  law,  290, 552.    Of  the  right  of  action 
of  corporations  upon  contracts  made  with  the 
body  corporate,  291,  292.    Rights  of  corpora- 
tors inter  se,   292,  293.    Liabilitist  ex  con- 
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tradtu  of  the  body  oorponte  to  third  parties, 
558.  Bxceptioiu  to  the  rule  that  contracts 
binding  upon  the  corporation  must  have  been 
made  under  the  common  seal,  554 — 557.  Of 
the  dissolution  of  corporations,  558.  See  /»- 
corporated  Joint  Stock  Companut. 

C0-SURBTIE8,  liabilities  o^  227,  447,  448. 
See  Contributton, 

COUNTBRMAND.    Bet  RevoeaHon, 

COYBNANTS,  how  craated,  158.  What  words 
amount  to,  154 — 156.  Interpretation  of,  143 
— 157,  cannot  be  discharged  by  simple  con- 
tract, 144.  Cfnrenants  by  tenants  to  yield  up 
erections  and  improTcments,  144.  Covenants 
to  repair,  158, 155 ;  to  leave  premises  in  good 
plight,  155.  Conditional  corenants,  184,  186. 
CoTenants  to  repair  and  pay  rent,  185.  Cove- 
nants for  the  performance  of  an  entire  act  or 
duty,  186, 187 ;  of  several  and  distinct  acts 
188—192.  Right  of  action  on,  183—192. 
Indimtible  eovetianti,  186,  187.  Divisible 
covenants,  188 — 192;  effect  of  part  perform* 
ance,  186.  Dependent  and  independent  co- 
venants, 192.  Mutual  covenants  and  condi- 
tions, 18672t)l.  Implied  covenants,  206, 208. 
Joint  and  several  covenants,  267 — 273,  305, 
806.  Covenants  with  firms  in  partnership, 
279.  Covenants  running  with  the  land,  295, 
849.  Covenants  between  grantor  and  giBUtee, 
releasor  and  releasee,  296.  Covenants  be- 
tween landlord  and  tenant,  lessee  and  rever- 
sioner, 297.  Covenants  real  annexed  to  rever- 
sionary estates,  298—300.  Right  of  action  of 
assignees,  801.  Continuing  breaches,  301 ,  802. 
Personal  covenants  which  will  not  run  with  the 
land,  306.  Liabiutihs  on  Covenants,  369. 
Of  the  liability  of  a  covenantor  acting  on  be- 
half of  a  tnird  party,^2P »  or  of  an  agent  co- 
venanting on  behalf  of  his  principal,  371,  872. 
See  Prineipai  and  Agent-  Non-liability  of 
covenantors  acting  on  behalf  of  the  crown,  871. 
Covenants  with  partnerships  by  their  trading 
name,  373.  Ascertainment  of  the  party  to  be 
charged,  878,  874.  See  /omU  and  Seteral 
Contraett. 

COVBRTURB,  effect  of,  886—843, 610—636. 
Suspension  of,  343,  637.  Dissohition  o^  843, 
348.  Bffect  of  such  dissolution  on  the  rights 
and  liabilities  of  the  widow,  637—639.  See 
Wife,  Widow. 

CREDIT,  nature  and  effect  of,  41,  202,  850. 
An  agreement  to  give  credit  divests  the  work- 
man of  his  right  of  lien,  782,  826. 

CRBDITORS,  nature  and  definition  of  in  the 
Roman  law,  850. 

CROPS  AND  GROWING  PRODUCB,  sale 
of,  127.  Away-going  crops,  152.  Of  the  right 
to  distrain  and  sell  crops  and  growing  produce, 
697,  698,  702,  708.    See  Dittreu. 

CULTIVATION,  express  and  implied  contracts 
as  to,  152, 175.  Duty  of  the  tenant  to  culti- 
vate according  to  custom,  715,  and  the  preva- 
lent  course  of  good  husbandry,  716,  717. 

CURTILAGB,  meaning  of,  644. 


CUSTOM  AND  USAGB,  parol  evidence  oC 
162,  153.  Influence  of  custom  upon  the 
meaning  of  words,  1 53.  Bffect  of  custom  and 
usage  of  trade  upon  the  interpretation  of  om- 
tiacts,  164 — 166;  upon  the  1^  ibite  sad 
effect  of  contracts,  309,  310,  and  upon  the 
liabilities  of  lessees  and  tenants,  715—717,' 
and  of  infimt  apprentices,  749,  750. 

DAM AGBS  recoverable  in  actions  ex  eonbradft, 
]  74— 182.  Bfiect  of  bonds,  covenants,  and 
agreements  to  pay  penalties,  169— 174,  or  s 
fixed  sum  as  the  ascertained  damage  in  oue  of 
a  breach  of  a  contract,  174 — 182.  See  Lijid- 
doled  damaget.  Price, 

DATB  of  lease  lor  life,  642,  643,  and  for  a  teia 
of  years,  646,  647. 

DBATH  of  one  of  several  joint  oontnetofsor 
wrtnere,  eflbct  of,  285,  286,  862— 36<>,  882. 
See  Swrmonkvp, 

DBBTOR,  definition  of  the  term  in  the  Bomsa 
law,  850.  Debtor  by  way  of  mntaom,  d. 
855. 

DBCBIT,  effect  o^  218.  Implied  wanantv 
against,  in  contracts  of  sale,  219, 220.  Deoeptkn 
by  agents,  407.  Principal  responsible  fcr, 
407 — A09.  See  Cvnoealinml,  Rscoveiy  of 
money  obtained  by  deceit,  284. 

DBBDS.  See  Cwenaml,  Nature  and  leqniatei 
of,  1,  6.  Sealing  and  delivery  of  deeds,  2, 6, 
9,  185.  Delivery  as  an  escrow,  9,  10.  Attes- 
tation of  deeds,  10.  Stamps  on  deeds,  11, 119* 
120.  Inrolment  and  r^fistration,  12, 13.  Al- 
teration of  deeds,  18.  Deeda  requiring  a  eon- 
sideration  in  equity,  14.  16.  Deeds,  interpar- 
tes,  and  deeds  poll,  11.  Interpretation  of 
deeds,  143. 158.  Bstoppel  by  deed,  2, 5, 144. 
Parol  evidence  of  dureas,  finmd,  or  ilkgahtjis 
avoidance  of  a  deed,  145.  Ordimuy  rales  of 
interpretation,  146.  Latent  and  patent  sm- 
bignity,  148, 149.  Parol  evidence  of  casloa 
and  usage,  152,  153.  Conditional  eovcBSBts 
and  obligations,  183 — 194.  Who  may  vuTiva 
A  DiBD,  288.  Of  the  maxim  that  a  stnu^ 
to  a  deed  inter  partes  cannot  sue  thereoo,  ^. 
Right  of  action  on  deeds  poU,  241.  Of  the 
right  of  action  of  the  principal  on  a  deed  ex- 
ecuted for  him  by  an  agent,  256.  Of  the 
right  of  action  of  partners  on  deeds  entoed 
into  with  the  firm,  278, 279.  Of  the  right  d 
action  on  covenants  by  partners  inter  se,  2S3, 
283.  Survivorship  amongst  joint  oantiacfecin, 
285.    Of  the  parties  who  ought  to  be  made 

Slaintifli  in  actions  upon  deeds,  267— 27S. 
oint  and  separate  rights  of  action  upon  deed^ 
267-278,  278—281,  288,  285.  Wha  nay 
be  tued  upon  a  dmsd,  369.  Ck>venants  and  ob- 
ligations by  one  person  on  behalf  of  another, 
870, 874.  See  Cowenantt.  Contracts  noder 
seal  with  firms  in  partnenhip,  875.  Aioer> 
tainment  of  the  parties  to  be  charged,  375. 
See  Partnert. 
DBFBCTS  in  things  sold,  concealment  oi;  319, 
220.  Latent  delects,  220,  223,  224.  Psteat 
Defects,  220,  (o).    See  ConeealmenU 
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DEFEKDANTS  in  ACTIONS  ex  eoniraetu, 
369—882.    See  Parties  to  Aetiont, 

DEL  CREDEBE  AGENT,  definition  of,  260 
(».)    Right  of  action  of,  261. 

DELAY,  efiect  of  in  the  perfonnance  of  contract, 
190—192,  198. 

DELIVERY  OF  DEEDS,  2—9,  as  an  eaenw, 
9,10. 

DELIVERY  OF  GOODS  SOLD,  47-69,  78— 
80.  ConttnictiTe  deli?erj  takes  place  when, 
66—68,  71—78.  Delivery  to  carriers,  262, 
809.    Delivery  to  Agento,  423—428,  840. 

DELIVERY  ORDEIS,  transfer  by,  62-68. 
Acceptance  of,  63,  64,  314 — 317. 

DEMURRAGE,  shipowner's  right  of  action  for, 
783.  Interpretation  of  chtfter  party  as  to 
payment  of,  784.  Liability  for  the  payment 
of  demornige  under  bills  of  lading,  786. 

DEPOSIT,  letting  and  hiring  of  places  of,  727, 
728.  Written  acknowledgment  of  deposit 
exempt  from  stamp  duty,  132,  133.  Nature 
of  a  deposit,  829.  Deposits  how  made,  830, 
831.  Liabilities  and  implied  engagements  of 
depositaries,  315,  316,  831.  See  BaUmentt 
without  Reward, 

DEPOSITS,  return  o^  511—516.  See  Joint 
Stock  Company. 

PESERTION  of  the  wife  by  the  husband,  631 
—635,  of  the  husband  by  the  wife,  62»— 
631.     See  Bu^nd.     Wife. 

DEVIATIONS.  See  BnHding  ContraeU,  216, 
217.  Deviations  in  the  course  of  a  voyage, 
efieet  of,  796. 

DIRECTORS,  covenants  by,  871.  Simple  eon- 
tiacts  by,  381—383—891.  Right  of  action 
«f,  287— 289.  Liabilities  of,  881— 891.  See 
Joint  Stock  Cotnpaniet. 

DISCHARGE  of  servant  for  misoonduct,746,747. 

DISCLAIMER,  eflect  of,  656. 

DISSOLUTION  of  partnership,  600.  Public 
notification  thereof  when  necessary,  601.  Dis- 
iohition  of  joint  stock  companies,  587,  688, 
and  of  provisionaUy  registered  railway  com- 
panies, 543— -646,  and  of  joint  stock  banking 
oompanies,  667. 

DISTRESS  FOR  RENT.  Origin  of  the  power 
of  distren,  688.  Ezereise  of  the  power  of 
distress,  689.  Who  if  entitled  to  distilling 
690.  694,  695.  Distress  by  joint  tenants  and 
tenants  in  oommon,  690,  691.  Reservation 
of  a  fixed  rent  essential  to  the  kwfil  exer- 
cise of  the  power  of  distrcss,  692.  Rent  when 
due,  698.  Construction  of  oi^reement,  ib. 
694.  Of  the  time  and  place  for  making  a 
distress,  696.  Of  the  landlord's  right  to  fol- 
low and  distrain  goods  removed  from  the  de- 
mised premises,  W6.  What  things  may  be 
distrained,  696.  Property  of  third  parties  on 
the  demised  premises,  697 — 701.  Goods  and 
chattels  privileged  firom  distress,  701.  Tenant's 
fixtures  privileged  firom  distress,  702.  Things 
conditionally  exempt,  703-  What  amounts 
to  a  distress,  708.  Impounding  and  se- 
caring  the  goods,  704.  Pound  breach,  706. 
Replevin  for  a  wrongfol  distress,  706.    Notice 


of  distress  and  inventory,  706.  Appraisement 
and  sale  of  the  distress,  707.  Costs  and  ex- 
penses of  the  distress,  708.  Excessive  dis- 
tresses, 709.  Recovery  of  extortionate  charges* 
232—234. 

DIVORCE,  a  metua  et  thoro,  nature  and  offset 
of,  626 — ^28.  Divorce  a  vinculo  vuUrimonu, 
637—639.    See  ffiuband. 

DOCK  WARRANTS,  assignment  of,  312.  See 
Ats^onment. 

DOMESTIC  SERVANTS,  nature  and  defini- 
tion of,  T38.  Rights,  duties  and  liabilities  of» 
736—747.    See  Maeler  and  Servant 

DORMANT  PARTNER^  right  of  action  of, 
282.  288.  Liability  of,  492—494.  His 
liability  quoad  third  parties  cannot  be  con- 
trolled by  a  secret  agreement  between  himself 
and  the  other  memlwrs  of  the  firm,  494.  Of 
the  distinction  between  a  dormant  partner  and 
a  secret  sub-joint  contractor,  461,  462,  494, 
495.    See  Autkon. 

DOUBLE  RENT  for  holding  over,  676. 

DOUBLE  YEARLY  VALUE  for  holding 
over,  675. 

DR4PT.    See  Ordere. 

DRUNKARDS,  contracts  with,  872.  Legal 
incapacity  of  drunkards  to  contract,  ib.  Of 
the  distinction  between  complete  and  partial 
intoxication,  873. 

EARNEST  AND  PART  PAYMENT,  effect 
of,  in  contracts  of  purchase  and  sale,  79,  80. 

EASEMENT,  nature  of,  86.  Grant  of  must  be 
by  deed,  86—89.  What  amounts  to  a  grant 
of  an  easement,  86,  87.    See  Licence* 

EMBLEMENTS,  tenant's  right  to,  677. 

EMPLOYMENT,  written  evidence  of  when  ad- 
missible without  a  stamp,  137. 

EQUITABLE  ESTATES  &  INTERESTS, 
14 — 16, 170,  171,  299,  800.  Lessee  estopped 
firom  showing  that  his  lessor  has  only  an 
equitable  estate  in  the  demised  premises,  711. 

ESCROW,  delivery  of  deed  as  an,  9, 10. 

ESTATE,  privity  of,  298,  299. 

ESTATES,  grants,  assignments,  and  surrenders 
of,  90,  91.  Agreements  for  the  sale  or  assign- 
ment of,  129.  Estates  for  life,  646,  647. 
Estates  for  terms  of  years,  647—661.  See 
Landlord  and  Tenant.  Covenants  annexed 
to  estates,  297,  298—303.  See  (hvenanU 
running  with  the  land, 

ESTOPPEL  by  deed,  6, 143, 144.  Estoppel 
as  between  landlord  and  tenant,  688 .  Tenant 
may  show  that  his  lessor's  interest  in  the  de- 
mised premises  has  expired,  711. 

EVIDENCE,  oral  when  admissible,  146—149, 
162;  in  aid  of  insufiicient  written  evidence  of 
a  contract,  160.  Oral  evidence  of  a  dischaige, 
161, 162.    See  InUrpretation. 

EXCEPTION,  words  of,  in  contract  how  con- 
strued and  interpreted,  1 64, 156. 

EXCHANGE,  authentication  of,  90. 

BXBCUT0BJ3  AND  ADMINISTRATORS, 
right  of  action  of,  for  breaches  of  covenants  in 
the  testator's  lifetime,  351—353.      Also  for 

M  M  M 


89G 


INDEX. 


Don-paymeiit  qf  xent  coyenanted  to  be  paid, 
854.    And  for  the  non-peifonnuice  of  cove- 
muite  anneied  to  life  estates  and  tenna  of 
yean,  854,  855.      And  for  the  recovery  of 
rente  and  rent  charges,  855,  356.     &*ght  of 
action  of  the  executors  upon  bonds  and  per- 
sonal covenants  made  with  the  testator,  857, 
and  upon  contracts  under  seal  made  with  them 
in  dieir  reoresentati ve  character,  857, 858 .  Also 
upon  simple  contracts  made  with  the  testator, 
858,  and  bills  of  exchange  and  promissory  notes 
payable  to  the  latter,  859 ;  and  all  such  ex- 
ecutory contracts  as  can  be  completed  and  ful- 
filled by  the  personal  representative,  859.    Of 
the  right  of  action  of  executors  and  adminis- 
tiators  upon  contracts  entered  into  by  them  in 
the  course  of  their  administration,  860.    Bills 
and  notes  made  payable  to  the  personal  repre- 
•entatives,  860,  861.    Of  the  number  of  the 
phdntifis  when  suing  as  executors,  36^.    8ur- 
Tivorship  amongst  executors,  862.     Continu- 
ance of  the  chain  of  representation  on  the 
death  of  the  surviving  executor,  868.    Admi- 
nistration de  bonis  non,  864,  865. 
LiAAiLiTiBS  qf  exeeuton  and  adminititnUon 
on  promises  to  pay  the  debts  of  their  testators 
or  intestates,  21,  95,  and  on  contracts  made 
by  them  in  the  course  of  their  administration, 
862,  and  for  the  use  and  occupation  of  land 
demised  to  their  testator  or  intestate,  711. 
EXECUTORY    AND    EXBGUTBD     CON- 

TRAC  rS,  85,  71,  54—68. 
EXEMPTION.    See<Stoia/M. 
EXECUTION  on  joint  judgments  recovered  by 
husband  and  wife,  387,  may  be  taken  out  by 
husband  alone,  i&.;  survives  to  the  husband 
on  the  death  of  the  wife,  845,  and  to  the  virife 
on  the  death  of  the  husband,  ib,  848.     Execu- 
tion against  one  of  several  joint  contractors, 
495 ;  against  the  members  of  completely  re- 
gistered joint  stock  companies,  533 ;  and  rail- 
way companies,  551,  and  joint  stock  banking 
companies,  565. 
EXECUTRIX.     See  Femt  eottH  exeeuirtx. 
EXTENT,  689,  supersedes  ordinary  civil  pro- 
cess and  the  huuUord's  warrant  to  distrain,  A. 

FACTORS,  sales  bjT,  268,264.  Right  of  action  of, 
ib.  Liability  of  wr  the  safe  keeping  of  goods  in- 
trusted to  them  to  sell,  775.   See  AgtnL 

FAILURE  OF  CONSIDERATION,  effect  of, 
284.  Of  the  riffht  to  recover  btick  money 
paid  upon  a  oonsideration  that  has  fiuled,  284, 
285 ;  or  to  abate  a  price  agreed  to  be  paid, 
199  -201. 

FALSE  PRETENCE,  goods  obtained  by,  5U. 

FARM,  what  is  comprehended  under  the  term  in 
grants  and  leases,  643,  644. 

FARRIER,  liabiUUes  of,  211,  212,  766. 

FEES  of  oiEce  received  by  an  intruder,  right  of 
action  for,  288.  Liability  of  sheriff  for  exact- 
ing illegal  fees,  ib*,  and  of  vestry  clerk  for 
wfongfjuly  detaining  the  burial  6es  of  the 
rector,  »6« 


FEME  COVERT  EXECUTRIX,  ri^t  sf 
action  of,  840,  841.  The  husband  must  be 
made  a  co-plaintiff,  841,  865,  366. 

FERRYMEN,  liabUitiee  of,  211,212,766 

FIAT  IN  BANKRUPTCY,  efieet  of,  uponkaaes, 
712. 

FIRE,  loos  or  destruction  by,  when  it  afibrdi  do 
answer  to  an  action  for  non-payment  of  rent» 
685,  686;  or  non-performanoe  of  oovenant, 
712^714;  or  non-payment  of  goods  bon|^t, 
42,  48;  or  non-delivety  of  goods  sent  to  s 
common  carrier  to  be  carried,  807.  LimitatioD 
of  the  liability  for  loss  by  fire  by  statute,  733 

FIRM.    See  PariMMnkip, 

FIXTURES,  contracu  for  the  sak  of  mart  be 
stamped,  129.  Tenant's  right  to  fixtures  on 
leaving,  679.  Trade  and  ornamental  fixtmes, 
680,  681. 

FORBEARANCE  of  suit  a  good  connlen- 
tion  for  a  promise,  81,  82,  1 10.  See  Coa- 
tideration  OuaranUt. 

FORFKITURE,  650,  657.  Waiver  of  afer 
feiture,  657.  Forfeiture  of  wages,  748,  or  the 
price  of  work  done,  193,  761—766.  For- 
feitore  of  shares  on  non-payment  of  caDs,  523, 
549,  565. 

FORGERY  of  drafts  and  order*  for  the  payuMnt 
of  money,  effect  of,  uptm  the  liability  of  bsok- 
ere  and  depontaries,  288.  2S4,  835»  855. 

FRAUD,  efifoct  of;  on  the  contract  of  sale,  49. 50, 
50,  69.  Oral  evidence  of  fraud  in  avoidsoce 
of  deeds  and  simple  contracts,  145.  Misepre- 
sentation  and  concealment  amonntiqg  tafmAt 
219,  220,  285,  236,  407—411-414,  442. 
816—818.  Sale  "with  all  fiulu^  does  not 
mean  with ''  all  frauds, '  220.  Misrepreientap 
tbn,  effect  of,  166—168.  MiarepieeeBttfiaB 
by  aoents,  effect  of  on  the  rights  and  liabilitici 
of  tne  principal,  407—411.  Reoovoy  of 
money  or  the  price  of  goods  obtained  by  fnad, 
217, 218,  234,  285.  286.  Fraud  on  the  cre- 
ditors of  an  insolvent  debtor,  229,  284.  fiee 
FrauduletU  prrferenet.  Fraudulent  ifirec- 
ments  to  omit  a  debt  from  an  insolveot'i  idw- 
dule,  t5.  Fraudulent  sales  and  ass^ancsti 
made  to  cheat  creditors,  69.  Frand  oo  Mre- 
ties  avoiding  the  contract  of  suretyship,  442, 
443.  Fraudulent  representations  as  to  the 
character  or  credit  of  a  third  party,  aathcati- 
cation  of,  95.  Fraudulent  releaae  of  a  ess* 
of  action,  307,  842.  Fraud  on  drunkardtaad 
lunatics,  873,  874 ;  and  on  the  marital  rif^ti 
of  an  intended  husband,  590—692.  Find 
avoiding  contracts  of  betrothment,  580—561 
Fraud  on  parties  to  manim  settloneBts,  5S7 
—  590,  and  on  parties  to  the  contact  of  Ba^ 
riage,  606-^09.  See  lUMotUy, 
FRAUDS,  STATUTE  OF,  as  affecting  coa- 
tracts  for  the  sale  of  goods  and  chattels.  76— 
84.  Fixtures  and  railway  shares,  98.  Lesiei, 
91.  Contracts  for  an  interest  in  land,  92; 
fruniahed  lodgings,  93,  94.  AgreenMntinade 
in  ooniidenuion  of  marriage    95.      Afie^ 
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menu  not  to  be  performed  within  a  year,  96. 
promises  bj  executors  or  administrators,  95. 
Ghiarantees,  98,  99.     See  Accejytance. 

PBAUDULBNT  CONCEALMENT.  See 
Cofu^eaiment. 

FBAITDULBNT  PREFERENCE  by  a  bank- 
mpt  or  insolvent,  325.  Recovery  of  money 
paid  by  way  of  fraadulent  preference,  229, 
234,  325, 826. 

FRAUDULENT  REMOVAL  of  goods  to  avoid 
a  distress,  696,  697.     See  IHstret, 

FRAUDULENT  REPRtSKNTATION 
concerning  the  character  and  credit  of  third 
parties,  95.  Most  be  in  writing  in  order  to 
sustain  an  action,  t&. 

FRAUDULENT  SALE,  49,  50,  69. 

FRAUDULENT  SETTLEMENT  AND 
CONVEYANCE,  590—592—695. 

FREIGHT,  nature  and  deHiiition  of,  165, 166. 
Payment  of  under  charter  party,  780—782. 
Interpretation  of  covenants  to  pay  freight,  781. 
When  the  arrival  of  the  ship  at  the  port  of 
destination  is  a  condition  precedent  to  the 
payment  of  any  freight,  186,  780.  Perform- 
ance of  a  covenant  to  sail  "  with  the  next 
wind,"  or  *'  with  the  fint  convoy,"  or  on  a 
particuUu*  day,  not  a  condition  precedent  to 
the  payment  of  freight,  190, 191.  When  the 
shipowner  entitles  himself  to  freight  by  per* 
forming  the  voyage,  although  he  is  unable  to 
deliver  the  merchandiie  to  the  consignee,  191. 
Covenants  to  pay  freight  by  the  day,  week,  or 
month,  191,  780.  The  liability  begins  as 
soon  as  the  ship  breaks  ground,  ib.  Covenants 
to  pay  freiffhtat  so  much  per  ton,  781.  Freight 
paid  io  advanoe,  effect  of],  780.  Apportion- 
ment of  freight,  781.  Shipowner's  Uen  for 
freight,  782.  Payment  of  freight  under  bills 
of  kding,  780,  783.  Abandonment  of  da- 
maged cargo,  tb» 

FUNERAL  EXPENSES.  Liability  of  widows 
and  widowers  for  the  fomeial  expenses  of  their 
deceased  husbands  and  wives,  212,  213,  8'>d ; 
and  of  executors  and  administrators  for  the 
foneral  expenses  of  their  testator  or  intestate, 
211. 

FURNISHED  AP\RTMBNTS,  letting  and 
hiring  of,  724—727.     See  Lodging  Hoiue 

FURNITURE,  lettbgand  hiring  of,  719—728. 

GENERAL  AVERAGE  AND  CONTRIBU- 
TION, nature  of,  785.  Liability  of  the  ship- 
owner and  owners  of  goods  shipped  on  board 
for  the  payment  of,  786.  Ascertainment  of 
the  proportions  to  be  paid  by  each,  787 — 789. 

GENERAL  SHIPS,  what,  804. 

GIFTS.  Authentication  and  enforcement  of 
executory  donations,  19,  20,  89. 

GOODS  AND  CHATTELS,  sale  of  40—84. 
Letting  and  hiring  of,  71&— 728.  See  8aU, 
Lttting  and  Hiring^  Dittrtu-  Things  which 
come  under  the  denomination  of  goods  and 
chattels,  98,  127.    Things  which  have  been 


held  not  to  be  goods  and  chattels,  93, 129, 
526. 

GOODWILL,  sale  of,  178,  186.  Agreement 
not  to  trade  or  to  practise  within  certain 
limits,  179, 190.    See  Misrepresentation 

GRANGE,  what  things  will  pass  under  the  term 
grange  in  a  grant  or  lease,  644. 

GRANTS,  how  made  and  authenticated,  85— 
89.  Licenses  operating  as  grants,  156.  Of 
incorporated  hereditaments,  156,  157.  Bxe- 
cutoiy  donations,  89.  Stamp,  119.  Fraudu- 
lent grants  and  conveyances,  593 — 595. 
Grants  of  an  estate  or  interest  in  kind,  184, 
207.  Of  a  patent  right,  185.  Implied 
covenants  on  the  part  of  the  grantor,  207, 
208. 

GBATUITOUS  BAILMENTS,  829— 856.  See 
Baiiments  withofU  reward. 

GRATUITOUS  LOANS,  850—856.  See 
Borrowing  and  Lending. 

GUARANTEES,  nature  and  eifoct  of,  99—106. 
Authentication  ofa  guarantee,  95, 98, 99.  Stamp 
on  a  guarantee,  1 28.  Requisites  of  the  written 
memorandum  of  a  guarantee,  106.  Disclosure 
of  the  consideration  for  the  guarantee  upon  the 
fiice  of  the  contract,  107.  Instances  of  in- 
sufficient and  sufficient  statements  of  the  con- 
sideration, 107 — 1 09—1 1 1 .  Instances  of  dis- 
tinct promises  in  a  guarantee,  the  one  being 
bad  and  the  other  gM>d,  111.  Statements  of 
the  consideration  in  the  past  tense,  112, 118. 
Guarantees  not  invalidated  by  the  inadequacy 
of  the  consideration,  118.  Proposals  or  offen 
to  guarantee  not  amounting  to  a  concluded 
contract,  85, 113, 1 1 4.  Ghiarantees  to  secure 
payment  of  goods  supplied,  and  money  advan- 
ced to  the  principal,  103, 108, 110—1 13, 128, 
435 — 138, 441, 442.  Siight  of  action  on  gua- 
rantees and  undertakings  given  to  one  man  on 
behalf  of  another,  260.  Guarantees  to  firms 
in  partnership,  279.  Parties  to  be  made 
plaintifi  in  actions  brought  thereon,  280, 282. 
Eflect  of  changes  in  the  memben  of  the  firm, 
280,  281,  287—290.  See  Pwrties  to  actions. 
Of  the  liability  upon  guarantees,  878.  Gua- 
rantees expressed  to  be  made  by  one  person 
on  behalf  of  another,  878.  Guarantees  and 
undertakinffs  given  by  persons  "  as  executors,'* 
"solicitors,^  "directors,"  "trustees;*  "com- 
missionen,'*  Ac  Sue.,  379 — 383.  Guarantees 
given  to  secure  the  good  conduct  of  a  thiid 
party  in  some  office  or  employment.  111,  485. 
Duration  of  the  liability  on  guarantees  to  firms 
in  partnership,  485,  437,  438.  Continuing 
guaiantees,  168,  440-442.  See  Surety. 
Guarantees  by  partners,  486,  487. 

GUARDIANS  OF  POOK  LAW  UNIONS, 
their  incorporation  and  right  to  sue  and  be 
sued  in  their  corporate  name,  293.  Their 
liabilities  as  a  corporate  body,  557. 

HACKNEY  COACHMAN,  not  a  common 
carrier,  804.  His  liability  for  loss  of  or  in- 
jury to  luggage,  794,  803,  809. 
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HAT  AND  STRAW,  dUtnuning  of,  by  lima- 

lords,  707. 
HEIR  AT  LAW,  right  of  action  of,  upon  oore- 
nants  running  with  the  land,  343,  344,  349. 
See  Covenants  runninff  with  the  laneU  The 
heir's  right  of  action  upon  covenants  affecting 
the  ?alue  of  the  inheritance,  350,  and  for  con- 
tinning  breaches  of  real  covenants,  350. 
HEREDITAMENTS,  gnmU  and  oonveyanees 

of,  643. 
HIRING  AND  SSRYICB,  contiacU  of,  736 
—738.     Duration  of  the  tenn  of  hiring  and 
service,  738.     Yearly  hirings  of  domestic  or 
menial  servants  defeasible  by  custom,  788. 
Indefeasible  yearly  hirings,  739.     Hiring  by 
the  month  and  week,  740,  741.    Service  at 
will,  741.    General  duties,  obligations,  and 
liabilities  of  masters,  742.    Payment  of  wages, 
743.    Presumption  of  payment,  744.    Juris- 
diction of  justices,  tb.    Duties  and  obligations 
of  the  servant,  745.     Dissolution  of  the  con- 
tract, 746.    Dismissal  and  notice  to  leave, 
746,  747.    See  Meutir  and  S^rvani. 
HORSES,  sale  of,  220,  223.    See  Warranty. 
Letting  and  hirinc  of,  719.     Implied  warran- 
ties on  the  part  of  the  lessor,  719,  720.     Lia- 
bility of  the  latter  to  pay  expenses  incurred 
by  the  hirer  in  curing  the  horse  of  a  danger- 
ous disease,  720.     labilities  of  the  hirer  to 
provide  necessary  food  and  medicines  for  the 
horse,  722,  723.    To  take  care  of  it,  to  use 
it  well,  and  in  the  mode  tacitly  or  expressly 
agT«ed  upon,  721 ,  722, 854.     See  Letting  and 
hiiing  qf  chattels.    Bono  wing  and  lending  of 
horses,  851.     Liabilities  of  the  bonower,  851 
—856.     Of  the  consequences  of  using  a  horse 
for  a  purpose  different  from  that  for  which  he 
was  borrowed,  852.     Injuries  to  the  hone 
from  want  of  skill  in  riding,  854,  or  from 
want  of  proper  food,  medicines,  or  care,  723. 
Loss  by  robbery,  fire,  or  inevitable  accident, 
853.     See  Borroicing,  BatlnunU  vitkout  r$- 
vard, 
HUSBAND,  right  of  action  of  upon  the  wife's 
reU  and  personal  contracts  under  seal,  336. 
Covenants  running  with  the  wife's  lands,  336. 
Of  the  joinder  of  the  wife  as  a  co-plaintiff  in 
actions  upon  such  contracts,  336.    Reduction 
of  the  wife's  choses  in  action  into  possession, 
837.  Of  tJbe  husbands  right  of  action  upon  bonds 
and  covenants  made  with  the  wife  during  co- 
verture, 337.    Husband's  right  of  action  npon 
the  wife's  simple  contracts,  338.     When  the 
wife  may  be  joined  with  the  husband  as  a  co- 
plaintiff,  338-340.    Of  the  husband's  right 
to  administer  when  his  wife  is  a  feme  covert, 
executrix,    or  administratrix,  340.    Of  the 
right  of  action  of  the  surviving  husband  upon 
the  contract!  of  his  deceased  wife,  343 — 346. 
See  Widover. 

LxABiLiTiis  of  th«  BUSBAKD  Upon  the  v^ifet 
OOHTRAOTS  dwing  OOBABITATIOM,  609.  Con- 
tracts made  by  the  wife  before  marria^,  609, 
610.    Contracts  made  by  the  wife  during  mar- 


riage, 611,  612.  LiabiKty  of  the  husband  for 
the  price  of  goods  sold  to  the  wife,  613.  Of 
the  implied  authority  of  the  wife  to  cootnct 
for  the  husband,  614,  615.  Loans  of  mmieT 
to  the  wife,  616.  Subsequent  sanction  and 
adoption  by  the  husband  of  the  wife  s  eon- 
tracto,  616,  617.  Exemption  of  the  husband 
on  the  ground  of  credit  having  been  given  to 
the  wife,  618—621.  Proof  of  the  mairiage, 
A. 

LiAKLiTT^  Uu  kutband  in  rttpett  cf  thewifti 
diibU  amd  engagemenU  tLfier  sbpakatiow  or 
PITOBOB,    621.      See  Separo/tion,    Diwone. 
Exemption  of  the  husband  from  liability  when 
the  separation  is  occasioned  by  the  adultery  of 
the  wife,  628.     Proof  of  the  adultery,  629. 
Desertion  «f  the  husband  by  the  vrife,  629. 
IVife's  offer  to  return,  eflfeet  of,  630.  Desertion 
of  the  wife  by  the  husband,  681.    LiabiHtyof 
the  husband  fer  necessaries  furaished  to  the 
wife  during  a  separation  canaed  by  his  ovn 
cruelty  and  misconduct,  682,  63S.     Whst 
things  may  be  said  to  be  ncoessariei^  634. 
Ill^^ty  of  deeds  pnTiding  for  future  sepsa- 
tion,  625.    Covenants  by  the  hushand  to  ||fo- 
Tide  alimony,  or  pay  an  annirity  to  the  wife, 
624,  625.    Bfiect  of  a  subsequent  reeendHs- 
tion,  626.   Sflfect  of  an  ofier  on  the  part  of  the 
husband  to  continue  cohabitation,  d.    Settle- 
ment of  property  in  deeds  of  aeparation,  626w 
Liability  of  the  husband  on  the  wife's  oontiacts 
after  separation,  628.    See  HmtbenuL    Hus- 
band's liability  npon  the  wife's  contncti  far 
necessaries   diuing   a  sepantioiB  by  motosl 
consent,  635.   Termination  of  sneh  liability 
by  the  husband's  requiring  tile  wife  to  retain 
to  him,  685,  636.    Husband'a   liability  far 
necessaries  not  dischax^ged  by  an  unpetfenncd 
covenant  to  pay  an  allowance  to  the  wife,  tk 
ILLEGALITY  OF  CONTRACTS  made  esaim 
honoe  morei,  or  in  contnvoitien  of  the  poHcy 
of  the  law  or  of  acU  of  parliament,  814,231; 
or  of  the  law  of  bankruptcy  and  inselvenrT, 
325,  326 ;  or  in  reatraiht  of  marriage,  571 ; 
or  for  encouraging  and  premoiiuf  gamhlii^, 
168, 169 ;  or  imprudent  matches,  569,  570 ; 
or  clandestine  marriages,  572,  574 ;   or  tke 
separation  of  husband  and  wife,  625 ;  or  fer 
debying  or  defeating  the  just  daias  ef  ere- 
diton,  69.    Illegal  marriages,  606—609.   Of 
the    defence   of    illegality  and  fiand,   145. 
AToidance  of  deeds  and  simple  contacts,  i^ 
162.      See    Pr9tHtMti4m,     Frmmd^    PMie 
Policy. 
IMPLIED  COVENANTS  AND  PEOMISBS, 
806-209—217,  226—237.     Implied  eoa- 
tractsofsale,  217— 819.   Implied  wmsntief, 
219—226.     Implied  promiBea  in  respeet  of 
money  lent,  226.     Money  paid.  827—231. 
Money  had  and  received,  281— 286.    AocovBt 
stated,  236,287.     Implied  premises  between 
Yendor  and  purchaser,  219  ;    kndkrd  and 
tenant,  643,  710—717;  lessor  and  hinr  ef 
chattek,    718—788  ;    innkc«^er  and  gncst, 
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T28  — 785.     IfMter   and  Kffvsnt,    736  — 
753;   employer  and  empbyed,  758—826 — 

INCOBPORBAL  HEREDITAMENTS,  giants 
and  aMiffnments  of,  86.  What  amounts  to  a 
gnwt  of  an  incorporeal  hereditament,  156, 
157. 

INSURANCE.    See  Policy. 

INDORSEMENT  of  bills  of  exchange  and  pro- 
missory note*,  309-*812,  881,  882. 

INDULGENCE  to  principal  when  it  discharges 
the  surety,  444,  445. 

INPANTS,rightofactionof,  871,  872.  Infent 
executor  must  join  his  co-executors  in  actions 
on  contracts  made  with  his  testator,  361. 
Liabilities  ex  contradu  of  infants,  857—861. 
Liabilities  of  infants  for  necessaries,  861 — 863 
Things  held  not  to  be  necessaries,  864,  865. 
Things  which  may  or  may  r.ot  be  necessaries, 
according  to  the  circumstances  and  condition 
in  life  of  the  in&nt,  865,  866  Ratification 
by  adults  of  contracts  entered  into  during 
infiuicy,  867.  Re-making  of  deeds,  t5.  Rati- 
fication of  simple  contracts,  868.  Authentica- 
tion of  the  mt^cBtion,  868.  Form  and  signa- 
ture of  the  written  memomndum,  869.  Effect 
of  the  ratification,  870.  Ratification  of  an  ac- 
count stated,  870.  InfiEmt  joint  contractors, 
877. 

INNKEEPERS,  right  of  action  for  things  fux^ 
nished  to  their  guesto,  217,  880.  LiabUity  of 
for  selling  unwholesome  food,  225,226.  Qe- 
neral  duties,  obligations,  and  liabilities  of 
conmaon  innkeepers,  728.  Of  the  distinction 
between  a  lodging-house-keeper  and  a  common 
innkeeper,  t6.  Of  the  duty  of  a  common  inn- 
keeper to  furnish  lodging  and  food  to  all  tra- 
vellers, 728,  729.  And  to  protect  the  soods 
and  chattels  uf  the  guest  firom  loss  by  robbery, 
729—732.  Who  may  be  said  to  be  a  guest 
and  trareller  to  charge  the  innkeeper,  783. 
Of  the  liability  ex  eantra^u  of  the  guest  to 
the  innkeeper,  734.  Innkeeper's  lien  on  the 
goods  and  chattels  of  the  guest  for  the  pay- 
ment of  the  reckoning,  734,  735. 

INROLMENT,  12, 18. 

INSOLVENCY,  legal  effect  of,  820.  Transfer 
of  the  insolvent's  interest  in  contracts  to  his 
assignees,  320.  Risht  of  action  of  the  provi- 
sional  or  official  assignee,  320,  or  general  as- 
signees, 821-^23  See  Baniruptey,  Of  the 
appointment  of  new  assignees,  832—  834. 

INSURANCE,  contracts  of,  153, 165.  Implied 
promises  on  the  port  of  the  insurer,  210. 

INTEREST.    Loan  of  money  at,  723. 
INTERESTS  in  hmd,  creation  and  assignment 
of,  90,  91.  See  Atngnment,  Joint  and  teveral 
Interettt. 
INTERPLEADER,  nature  and  effect  of,  836. 
Protection    thereby  afforded    to  depositaries 
and  stakeholders,  when  there  are  rival  claim- 
ants to  property  holden  by  them,  886,  887. 
INTERPRETATION,  143  —  158.     Ordinary 
rules  of,  146.     Admissibility   of  parol   and 


oral  evidence  to  explain  the  meaning  of  doubt- 
ful expressions,  figures,  and  terras  of  art,  146. 
Evidence   of  the  surrounding  circumstances, 

147.  Latent  ambiguity,  148.  Admissibi- 
lity of  parol  and  oral  evidence  to  remove  it, 

148,  149.  Patent  ambiguity,  149.  Inad- 
missibility of  evidence  to  remove  it,  150. 
Inf<M«iices  drawn  to  effectuate  an  obvious  in« 
tention  and  sustain  the  contract,  156.  Words 
obviously  omitted  by  mistake  treated  as  if 
duly  inserted,  151.  Rejection  of  words  in 
order  to  give  effect  to  an  apparent  intention, 
161.  Interpretation  in  connexion  with  cus- 
tom and  usage,  152.  Exclusion  of  the  cus* 
tom  by  the  express  stipulation  of  the  parties, 
152.  Influence  of  custom  on  the  meaning  of 
words,  153.  Interpretation  of  covenants, 
153—156.  Licenses,  156,  157.  Bonds  and 
obligations,  157,  158.  Simple  eonlractt, 
168.  Inadmissibility  of  oral  evidence  to  alter, 
or  vary,  or  add  to,  the  express  terms  of  a 
written  contract,  159.  Oral  testimony  in  aid 
of  insufficient  written  evidence  of  a  contract, 
160.  Oral  evidence  to  show  subsequent  mat- 
ter of  discharge,  161.  Same  rules  of  inter- 
pretation in  the  case  of  simple  contracts  as  in 
the  case  of  deeds,  162.  Agreements  for 
leases,  168.  Custom  and  usage  of  trade,  164 
— 166.  Construction  of  express  warranties, 
166—168. 

INVESTMENT  of  money  by  trustees,  agents, 
and  friends,  842,  845.  Dtities,  obligations, 
and  liabilities  resulting  firom  the  trast,  ib^, 
210,211. 

I.  0.  U.,  when  exempt  from  stamp  duty,  183, 
and  when  not  exempt,  134.  It  is  primd 
facie  evidence  to  support  an  "  account  stated,** 
236. 

IRISH  JUDOMENT.  assignment  of,  808. 
Right  of  action  thereon  of  the  assignee,  ib. 

JETTISON  of  goods,  788.  See  Contribution 
and  General  Average. 

JOINDER  OP  PARTIES  in  actions  ex  con- 
tractu, 238—366,  869—428,  875,  882. 
Joinder  of  parties  as  plaintiffs  in  actions  upon 
deeds,  238-244,  255— 257,  and  upon  sim- 
ple contracts,  244,  254,  257-265.  Joint 
and  several  contracts,  and  joint  and  separate 
rights  and  liabilities,  266—293.  Partnership 
contracts,  and  the  efiect  of  changes  in  the 
memben  of  the  firm,  280.  Joinder  of  parties 
when  the  interest  in  a  contract  has  been  as- 
signed, 295  —  317,  or  transferred  by  bank- 
ruptcy or  insolvency,  318—334,  by  marriage, 
835-348,  or  by  death,  849-366. 
Joinder  ofpartiet  as  DKriRDAXTS,  875.  Part- 
nenhip  contracts,  876.  Dormant  and  secret 
partnen  need  not  be  joined  as  defendants  in 
actions  on  such  contracts,  876,  877.  Infieint 
joint  contractors  must  not  be  joined  as  de- 
fendants with  the  adult  contractors,  877,  nor 
married  women,  878.  Effect  of  misjoinder, 
ib. 
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JOINT  CONTRACT,  267—293,  876-878. 
See  Joint  and  teparaU  riffkU  qf  action  ex 
coHitactUm 

JOINTCONTRACTORS,  right  of  action  of,  inter 
■e,  227.  See  ConiranUi(m,J<n$U  and  Separate 
rightt  of  actum.  Liabilities  of,  875.  Their 
separate  and  individual  liability  for  the  whole 
debt,  unless  the  joint  liability  is  pleaded  in 
abatement,  876.  Becorery  of  judgment 
against  one  of  several  joint  oontmctors  a  bar 
to  an  action  against  the  others,  878. 

JOINT  AND  SEVERAL  COVENANTS,  267. 

JOINT  AND  SEPARATE  RIGHTS  OP  AC- 
TION EX  CONTRACTU,  266—298.  Joint 
ri^hU  of  action  ex  eoniraein.  Joint  co- 
venantees and  promisees  must  sue  jointly, 
268.  Partnership  contracts,  278.  Effect  of 
changes  in  the  constitution  of  the  co-partn«r- 
sliip,  280.  Survivorship  amongst  joint  cove- 
nantees and  promisees,  285.  See  Joinder  ttf 
Parties, 

JOINT  AND  SEPARATE  LIABILITIES 
BX  CONTRACTU,  8,  875.  Of  the  liabi- 
lity on  joint  contracts,  and  the  parties  to  be 
made  defendants  thereon,  876.  Liability  of 
joint  contractors  where  one  of  them  is  an  in- 
fiuit,  877.  Effect  of  misjoinder  of  parties, 
878.  Several  contracts  and  separate  liabi- 
lities, 878*  Joint  and  separate  liabilities,  879, 
880.  Joint  and  several  purchases,  881.  See 
Joint  Contraeton, 

JOINT  LESSEES.  Holding  over  by  one 
without  the  assent  of  the  other,  710,  711. 

JOINT  PURCHASERS,  liabilities  of,  881. 
Of  the  distinction  between  a  joint  purchase 
through  an  agent,  and  several  separate  sub- 
contracts with  a  man  who  buys  as  a  prin- 
cipal, 454,  455,  495,  496, 881,  882. 

JOINT  STOCK  BANKING  COMPANIES, 
creation  and  establishment  of,  561.  Incorpo- 
ration of  under  letters  patent,  562.  Tranfers 
of  shares  in,  568.  Right  of  action  of  joint 
stock  banking  companies  in  the  name  of  a 
pubUc  officer,  289,  290,  560.  Liabitities  of 
the  shareholders,  568.  Power  of  the  direc- 
tors to  bind  the  company,  564.  Execution 
against  the  shareholders  of  judgments  reco- 
vered against  the  company,  565.  Contribn* 
tion  between  the  shareholders,  565,  566.  Dis- 
solution of  joint  stock  banking  companies, 
567. 

JOINT  STOCK  COMPANIES,  PROVISION- 
ALLY  REGISTERED.  Of  the  distinction 
between  a  joint  stock  company  and  an  ordi- 
nary partnership,  502.  Of  the  formation  and 
establishment  of  joint  stock  companies,  504. 
I^mvisional  reoistration  of,  505.  Penalties 
on  transfers  of  shares  after  provisional  and 
before  complete  registration,  506.  Of  the 
right  of  action  of  companies  and  the  parties 
to  be  made  plaintifFs,  287,  288,  292.  Com- 
panies authorued  to  sue  in  the  name  of  their 
secretary,  treasurer,  or  public  officer,  289, 
990,   Liabilities  of  the  members  of  committees 
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of  management  of  joint  stodc  oompaaies  inter 
se,  507.  Contribution  as  between  the  mcra- 
hen  of  a  committee  of  management,  508. 
LiabUities  as  between  the  members  of  the 
committee  of  management  on  the  one  haiid, 
and  the  subscribers  and  sharelwJders  on  the 
others,  509*  Liabilities  of  the  snbocriben 
and  shareholders  to  the  committee  of  maa^e- 
ment,  610.  Pa3rinent  of  sufaacriptioBS  and 
deposits,  a&.  Liabilities  of  the  memfaers  of 
the  managing  committee  to  the  anhoeriben 
and  shar^olders,  510.  Return  of  deposits, 
511 — 515.  Lial^ty  of  the  nemhcrs  of  the 
committee  of  management  to  third  partiei, 
283—387,  515—518.  Lialnlitica  of  pron- 
sional  committee-men,  518,  519,  883.  Of 
the  non-liability  of  sobscnbers  and  shaie- 
holders  to  third  parties,  519,  520. 

JOINT  STOCK  COMPANIES  RBGISTSB^ 
ED  COMPLETELY.  Prdiminaries  lo 
complete  r^^tration,  521.  Bfiect  of  ceat- 
plete  registration,  522.  Power  of  soing 
and  being  sued  in  the  corporate  naase, 
523.  Sales  and  transfers  of  shares  and 
liabilities  of  outgoing  and  in-ooming  share- 
holders, 524  —  526.  Of  the  liabilities  of 
individual  shareholders  to  the  company,  and 
of  the  company  to  the  shareholders  indi- 
viduaUy,  527.  Liability  of  the  shareholden  on 
calls,  528,  and  for  the  debts  and  engagements 
of  the  company  to  third  parties,  629,  530. 
Of  the  power  of  the  directors  to  hind  the 
company,  531 — 533.  Execution  against  the 
shareholders  of  judgments  recovcied  i^gamit 
the  company,  533.  Contribution  betweea 
the  shareholders  to  the  common  liability,  5S4. 
Annual  and  general  returns,  annnal  regisba- 
tion  and  dissolution,  of  joint  stock  companies, 
585—538.  See  Railway  Compamite,  Joint 
Stock  Banking  Companiee, 

JOINT  TENANTS,  right  of  action  of,  273, 
805.  Distress  by,  690.  Liabilltiea  of,  875 
~878.  Holding  over  by  one  joint  tcnaat 
without  the  assent  of  the  other,  710,  711. 

JUDGMENT.  See  Irieh  Judgment,  Bftct 
of  judgment  recovered,  337.  Smvives  to 
wife  in  what  cases,  348.  Judgment  iceo- 
vered  against  one  of  seveial  joint  contraeton, 
878. 

JUSTICES  OF  THE  PEACE.  Liability  of 
when  contracting  on  behalf  of  the  public,  371, 
872,  383—385,  387, 420—423. 

LADING.    Boe  BiU  qf  Ladina, 

LAND.  What  passes  under  tne  term  land  in 
a  lease  or  grant,  (^44. 

LANDLORD  AND  TENANT.  Nature  sod 
creation  of  leases,  and  of  the  relationship  of 
hndlord  and  tenant,  641 — 643.  See  Leam. 
Of  the  implied  contract  resolting  from  the 
actual  use  and  enjoyment  of  property  by  the 
soiierBnce  and  with  the  permisnoo  of  the 
landlord,  643,  710.  See  Use  and  Oeenpo- 
tion^    Agreeqients  for  tenanaes,  188.   Stamp 
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thereon,  t5.  Lcasei  frott  year  to  year,  649 — 
651.  Quarterly,  monthly,  and  weekly  hiring, 
651.  Tenancy  at  will,  652.  Tenancy  by 
sufferance,  658,  654.  Defeasible  leasee,  655. 
Disclaimer  and  forfeiture,  656,  657.  Waiver 
of  a  forfeiture,  657.  Surrenders  of  leases, 
658,  659.  Authentication  thereof,  660. 
Notices  to  quit,  661— 676^  See  I^otice  to 
^it.  Right  of  the  landlord  to  double  yearly 
value  and  double  rent  for  holding  over,  676 — 
677.  Tenant's  rights  to  emblements,  away- 
going  crops,  tillages,  manure,  &c.,  152,  677. 
Fixtures,  tenant's  right  to  remove,  679,  680. 
Implied  covenants  and  promises  as  between 
landlord  and  tenant,  207,  208,  209.  Of  the 
right  of  action  of  the  landlord  upon  covenants 
unnexed  to  his  reversionary  estate  and  run- 
ning with  the  land,  297,  298  -808,  836,  844, 
946,  350.  See  Covetumts  running  vi<A  the 
4a»d.  His  right  of  action  upon  covenants  to 
pay  rent  to  repair,  ftc,  against  the  assignee 
«f  his  lessee  b^  reason  of  £e  privity  of  estate, 
297,  and  against  the  lessee  by  reason  of  the 
privity  of  contract,  185,  682.  See  Appor- 
tionment of  Rent,  Liability  of  the  landlord 
to  the  assignee  of  his  lessee  upon  covenants 
annexed  to  the  term  granted,  297,  298. 
General  duties,  obligations,  and  liabilities  of 
landlord  and  tenant,  681.  Implied  covenants 
and  promises  on  the  part  of  the  Undlord,  207, 
209,  681.  Liability  of  the  tenant  for  not 
taking  possession  and  for  the  non  payment  of 
rent,  142,  681.  Express  and  implied  cove- 
nants and  promises  on  the  part  of  the  lessee 
to  pay  rent,  682.  Extent  and  duration  of 
the  liability  thereon.  683—688.  Liability  of 
the  tenant  to  be  distrained  on  for  rent,  688 — 
708.  See  Dittrtu.  Liability  of  the  tenant 
to  an  action  for  use  and  occupation,  709* 
Constructive  occupation,  710.  Actual  occupa- 
tion, 711,  712.  Of  the  tenant's  liability  to 
repair,  712.  Express  covenants  and  agree- 
ments to  repcdr,  718.  Implied  covenants  and 
promises  on  the  part  of  the  lessee  to  maintain, 
preserve,  and  take  care  of  the  demised  pre- 
mises, 714 — 717.  Short  form  of  lease,  717, 
718.  Effect  of  ooTenants  to  pay  increased 
rent  for  ploughing  meadow  land,  stubbing  up 
woods  or  fune,  or  interfering  with  the  pros- 
pect, 175.  See  Lodging-hoiae  keepers,  Fur- 
nithed  Apartments,  Assignment,  Use  and 
Occupation* 

LATENT  AMBIGtJITT,  nature  and  effect  of, 
148, 149.     See  Interprttation. 

LEASES,  otkn  of,  88.  AgreemenU  for,  168. 
Of  the  distinction  between  an  agreement  to 
grant  a  lease  in  fwturo  and  an  agreement  for 
a  lease  operating  as  a  present  demise,  t5. 
What  constitutes  a  present  demise,  164.  Of 
the  creation  of  leases,  642.  Authentication 
of  leases,  90,  91.  Stamp,  119.  Of  the  exe- 
cution of  leases  by  the  lessor  and  lessee,  9, 
10.  When  execution  of  the  lease  by  the 
lessor  is  a  condition  precedent  to  the  liability 


of  the  lessee,  185,  244.  Construction  and 
interpretation  of  leases,  144, 147 — 156.  Leases 
of  rabbit  warrens,  coal  mines,  ferries,  &c., 
158.  Ascertainment  and  identification  of  the 
subject  matter  of  the  demise,  147, 148,  643— 
646.  Commencement  and  duration  of  the 
term,  647 — 655.  Implied  covenants  and 
promises  on  the  part  of  the  lessor,  207,  209, 
681.    Implied  covenants  and  promises  on  the 

Ert  of  the  lessee.  714  —  717.  Defeasible 
kses,  655.  Liability  of  the  lessee  for  not 
taking  possession,  142,  681,  for  non-payment 
of  rent  and  tton  pei^rmanoe  of  covenants, 
682-688,  for  neglecting  to  repair,  712— 
715.  Joint  lessees,  710.  General  duties, 
obligations,  and  liabilities  of  the  lessee  in 
respect  of  the  mainteniuioe  and  preservation 
of  the  demised  premises,  716,  717.  Holding 
over  by  one  joint  lessee  without  the  assent  of 
the  other,  710,  711 .  Short  form  of  lease,  718. 
Assignment  of  leases,  90,  91.  Authentica- 
tion thereof,  ib.  «Stamp,  119.  Rights  and 
liabilities  of  the  assignor  and  assignee,  297 — 
80S.  See  Estates,  Assignment,  Covenants 
running  tcith  tke  land, 

LEGAL  AND  EQUITABLE  ESTATES,  ia- 
tinction  between,  242,  243. 

LEGAL  REPRESENTATIVES,  849  —  366. 
See  Executors  and  Administrators. 

LETTERS  PATENT,  partnerships  under,  558 
— 561  ;  empowered  to  sue  and  be  sued  in  the 
name  of  a  treasurer,  secretary,  or  public  offi- 
cer, 289,  500.  Right  of  action  of  such  officer, 
290.     See  Joint  Stock  Banking  Companies. 

LETTING  AND  HIRING  OP  CHATTELS, 
718.  Bailments  for  hire,  770.  Letting  and 
hiring  of  ships,  777 ;  of  horses,  99,  71 9 — 
723 ;  of  carnages,  t&.  Contracts  with  coach- 
makers  for  the  hire  of  carriages  for  terms  of 
years,  determinable  on  payment  of  a  year's 
hire,  97.  Authentication  of  such  contracts, 
%b.  Stamp,  126.  Liabilities  of  the  lessor  or 
grantor  of  a  chattel  to  be  used  for  hire,  718. 
Of  the  implied  warranty  that  the  chattel  it 
fit  for  use,  719,  720.  General  duties,  obliffa- 
tions  and  liabilities  of  the  hirer,  721.  Of  Sie 
use  of  the  thing  let,  722.  Payment  of  the 
hire,  780.  Letting  and  hiring  of  realty,  641. 
See  Landlord  and  Tenant 

LICENSE  under  seal  operating  as  a  grant  of  an 
incorporeal  hereditament,  86 — 89,  156.  157.. 
Stamp  thereon,  119.  Parol  licenses  revokabJo' 
at  the  option  of  the  licensor,  86 — 88.  Li- 
censes to  shoot  and  sport  over  a  manor,  and^ 
fish  in  the  waters  thereof,  86,  156,  157 ;  to 
construct  drains  through  the  lands  of  the 
licensor,  86,  87;  or  to  enjoy  an  easement 
thereon,  82.  156.  Marriage  licenses,  597— 
602.    See  Marriage. 

LIEN  for  the  pnce  of  goods  sold,  41,  42,  54,  71. 
Lien  of  auctioneers,  264.  Lien  of  policy  bro- 
kers, ib.  No  lien  on  the  part  of  the  finders  of 
goods  for  their  expenses,  756.  Lien  of  work- 
men and  bailees  for  hire  for  their  hire,  or  for  the 
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price  of  their  work,  775.  Innkeeper*!  lien  for 
the  payment  of  the  reckoning  of  the  guest,  784, 
735.  Shipowner*!  Uen  for  freight,  782.  Sal- 
Tor't  lien  for  salyage,  789.  Lien  of  warehooBe- 
men  and  vharfingen  by  costom  and  oaage  of 
trade,  775.  '  lien  lost  by  abandoningposses- 
sion,  785 ;  by  giving  creidit,  734.  Jnromises 
and  agreements  to  pay  money  in  consideration 
of  the  abandonment  of  a  lien,  104, 105. 

LIFE  A^U&ANCB.  Implied  promise  to  dis- 
close in  material  circumstances  affecting  tlie 
health  of  the  assured,  21 0. 

LIGHTERS.  Loss  of  goods  shipped  on  board, 
798.  Of  the  shipmaster's  and  shipowner's 
responsilnlity  for  the  safety  of  the  goods  until 
the  shipment  is  completed,  799. 

LIGHTERMEN,  liabilities  of,  798. 

UMITATIONS,  statute  of,  95,  231.  See  ^#- 
tnotpledomenL 

LIQUIDATED  DAMAGES  AND  PENAL- 
TIES, 174-177—182.  Sums  fixed  by  the 
parties  as  the  ascertained  damage  resultii^ 
horn  a  breach  of  contract,*  recoverable  as  liqui- 
dated damages,  174 — 177.  Sums  fixed  by 
the  parties  which  cannot  be  so  recovered,  but 
which  are  deemed  to  be  penalties,  177—182. 
See  PtnalUe*. 

LIVERY  OF  SEISIN,  nature  and  effect  oi,  14 
— 16,  86.  Essential  in  ancient  times  to  the 
transfer  of  a  fee  simple,  or  of  the  immediate 
fireehold  in  land,  t6.  Alteration  of  the  law  in 
that  respect,  90. 

LIVERY  STABLE  KEEPERS,  righto  and 
liabilities  of,  77,  738,  774,  775. 

LOANS.  Loans  at  interest,  723.  Gmtuitons 
loans,  S.'tO — 856.  Of  the  distinction  between 
a  mutuum  and  commodatum.  850,  851.  Im- 
plied promises  and  engagemento  of  the  bor- 
rower, 210,  851.  Loans  of  money  to  one  of 
several  partners,  490—492.  BaUmentt  teith^ 
out  Rewardf  Borrowing. 

LODGING-HOUSE  KEEPERS,  of  the  nature 
and  authentication  of  executory  contracto  for 
the  letting  and  hiring  of  lodgings  and  ready 
furnished  apartmenU,  98,  94.  725.  Stamp, 
119.  Implied  promises  as  between  the  lessor 
and  lessee,  209.  General  duties,  obligations, 
and  liabilities  of  the  lessor,  725.  Of  the  war- 
ranty implied  by  law  that  the  lodgings  are 
reasonably  fit  for  habitation,  724,  725.  Liabi- 
lities of  the  lessee,  ib.  Notices  to  quit,  726, 
727.  See  Notice  to  Quit,  Landlord  and 
Tenant. 

LOSS  by  inevitable  accident,  807  ,*  by  fire,  £b. ; 
by  robbery,  771,  802 ;  by  negligence,  847 ;  by 
perils  of  the  sea,  795. 

LUGGAGE,  loss  of,  or  damage  to,  by  cab  and 
coach  proprietors  not  being  common  carriers, 
803,  810.  Loss  or  damage  to  luggage  by  com- 
mon carriers,  806 — 826  ;  or  by  mandataries 
and  natuitous  bailees,  843 — 846. 

LUNATICS,  contracto  with,  873.  Liability  ex 
contractu  of  lunatics  when  no  advantage  has 
been  taken  of  their  mentol  infirmity,  874. 


HAGISTKATBS.   QeeJutiieeii^AiPmut, 

MANAGEMENT,  liabilitiet  leaaltrng  from,  S89 
—391,  507^520,  883—887.  See  Chk, 
CAariiie*,  Joint  Stock  CompanUe. 

MANDAMUS  to  joint  atodc  companiet  to  aUe 
calU,  549,  550. 

MANDATE,  natni«  and  effect  of,  889, 840.  Of 
the  liabilities  resulting  from  a  gcatoitoos  ooo- 
mission,  841.  Sxecatoiy  promifles  to  undertake 
a  gratuitous  oflioe  or  trust,  t&.  Effect  thereof, 
and  of  the  acceptance  of  the  trust  by  entering 
on  the  employment,  A.  Of  the  distinction  be- 
tween non-foasance  and  misfeaanee,  ib.  Of 
the  renimciation  of  the  trust,  842.  AcoeptaBoe 
of  goods  to  be  carried  gntaitoosly,  843 ;  or 
mended  or  repaired  gratuitously,  844.  Accept- 
ance of  money  for  gratuitous  inTessment,  845 ; 
or  to  be  transmitted  to  some  dbtant  part,  846. 
Acceptance  of  living  imima]^  to  be  fed,  Don- 
rished,  and  taken  care  <^  847 ;  of  perishahle 
commodities  to  be  prescHrved  and  kept,  848. 
Implied  promises  as  between  the  mandator  and 
mandatary,  210,  211,  849.  Idability  of  the 
mandatary  resulting  from  a  negligent  or  so- 
akilfiU  execution  of  hia  trust,  847-849.  Of 
the  implied  promise  of  the  niandator  to  repay 
the  mandatary  all  expensee  nccBsaarily  ine»> 
red  by  him  in  the  execution  of  his  commisskn, 
and  the  fiiithful  discharge  of  the  trust,  ih.  No 
lien  allowed  for  such  expensee,  850. 

MANOR,  what  is  comprehended  under  the  tern 
in  a  grant  or  lease,  644, 645. 

MANUFACTURE,  contracto  for  the  maaaiw 
ture  of  goods,  natore  and  eflSeet  rf,  45,  46. 
761.  When  the  contract  is  a  contract  for  the 
letting  and  hiring  of  work  and  labenroahr, 
and  when  it  amounto  to  a  contract  of  parehase 
and  sale,  f6.,  754,  755.  Of  the  wutkiag  up  «f 
materials  furnished  by  the  employer,  i£,  76K 
Addition  thereto  of  aooeosorial  materials  in- 
nished  by  the  workman,  762.  Liabilities  cf 
the  workman,  766.  See  Manu^a/Cturtn.  Ge- 
neral duties,  obligations,  and  liabilities  ef  the 
employer,  759.  See  Taakwork, 

MANUFAG  rURBRS,  ri^t  of  action  oC  193- 
201,  764,  765.  General  duties^  obi^tini, 
and  liabilities  of,  766.  Implied  waixaaties  of, 
224,  225.  Implied  promise  of  to  do  their  w«k 
skilfully  and  well,  211,  767;  and  to  take  one 
of  the  materiab  entrusted  to  them  to  be  bs- 
nufiictured,  769.  Of  the  summouHig  of  weik- 
men  in  manu&ctures  before  justices  fornegiMt- 
ing  their  work,  and  nsfuaing  to  fulfil  tbdr 
contracto,  745.    See  TaAmtrL 

MARKET  OVERT,  sale  in,  68. 

MARRIAGE,  promises  of.  See  Pr^mm  rf 
Marrioffe.  Contracto  in  lestnunt  ef  mania^ 
571.  Invalidity  of  such  oontnwto.  571, 571 
Covenanto  to  marry,  572.  Ri^t  of  actioB  od, 
573,  574.  Proof  of  uMiriage,  621.  Wagen 
on  marriage,  571.    Invalidity  of,  169^  572. 

M  ARRI A^  BONDS,  nature  and  eAct  eC  571 
Right  of  action  on,  573.  Liability  on,  574. 
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MAUIAeB  BBOKEBAGB  CONTBAGTS, 
569.   Invalidity  of,  169,  672. 

MABBIAGE  CONTBAGTS,  Datura  and  raqni- 
sites  0^  596.  Marriage  by  banns,  596,  597. 
Marriaffe  by  lioense  finim  the  ordinary,  597^ 
598.  Marriage  by  special  license,  599.  Mai^ 
riage  by  certificate  and  license  horn  the  regis 
trar,  600—602.  Celebration  of  the  marriage, 
603.  Of  the  consent  of  parents  and  goardians, 
598,  599,  605.  Of  the  age  of  consent  of  the 
parties  to  the  marriage  contract,  606-  Fer- 
nimance  of  the  marriage  ceremony,  603.  Void 
marriages,  606  —  609.  Liabilities  resulting 
from  actual  and  reputed  marriages,  609 — 640. 
Legal  effect  of  marriage  and  cohabitation. 
See  Ifntband,  Cokalntatian. 

HABBIAQE  SETTLEMENTS.  See  SeUU- 
mentt. 

MASTER  AND  SERYANT,  creation  and 
effect  of  the  relationship  of,  736.  Bequisites 
of  the  contract.  25,  26,  737.  Authentication 
thereof,  97.  Contracts  to  hire  and  to  serve  for 
a  year  from  a  day  subsequent  to  the  day  of 
the  date  of  the  contract,  must  be  authenticated 
by  writing,  tb.  AUter  if  the  hiruig  be  a  ge- 
neral hiring  for  a  year,  and  from  year  to  year, 
from  the  day  of  the  date  of  the  agreement,  ib. 
Of  the  exemption  from  stamp  duty,  126,  737. 
Implied  contracts  of  hiring  and  service  result- 
ing from  a  general  retainer  and  employment, 
and  work  and  services  actually  rendered,  738. 
See  Siring  and  Service.  General  duties,  ob- 
ligations, and  liabilities  of  the  master,  742. 
Payment  of  wages,  214,  215,  742—745.  Pre- 
sumption of  payment,  744.  Duties  and  obliga- 
tions of  the  servant,  211,  212,  745.  IKscha^ 
of  the  servant  for  misconduct  746.  Warning 
and  notice  to  leave,  747.  Servant's  right  by 
custom  to  holidays,  165.  Duties  and  obliga> 
tions  of  the  servant,  745.  Dissolution  of  the 
contract  and  dischaige  of  the  servant,  746. 
See  Work  and  Servieat  Wages, 

MASTER  OF  SHIP.    See  ^tptMoster. 

MEDICINES,  sale  and  assignment  of,  208.  Im- 
plied covenants  or  promises  on  the  part  of  the 
vendor  or  assignor,  ib, 

MEMORANDUM  of  promises  and  agreements 
within  the  statute  of  frauds,  91.  Requisites 
thereof,  82, 106,  115.  The  contract  may  be 
esiiblished  through  the  medium  of  letten  and 
detached  writings,  80,  81.  Kffect  and  in- 
terpretation of  such  letten,  82,  88.  Stamp 
thereon,  138.  Signature  of  the  memorandum, 
88,  84, 117, 118. 

MBSSUAQE,  what  passes  under  the  term  in  a 
lease  or  grant,  644,  645. 

MINES  AND  MINERALS,  Uoenses  and  pei^ 
missions  to  take  and  enjoy  may  be  revoked, 
86 — 89,  unless  they  are  made  by  writing  un- 
der seal,  «6.  Apireements  relating  thereto 
must  be  in  writing,  91,  92,  and  must  be 
stamped,  129. 


MINING  COMPANT.    See  Joint  Stock  Com- 

fuiniet, 
NOR.    See/Vant 

MISCONDUCT  of  servant,  746;  of  workman, 
745;  of  apprentice,  751;  of  manufacturer, 
769.    ^ee  Negligence, 

MISJOINDER.   'Bee  Joinder  rf  Partiee. 

MISREPRESENTATION,  effect  of,  116,  166 
—  168,  220-^222.  Misrepresentation  by 
agents,  407—411.  See  Fraudulent  Conceal- 
ment 

MISTAKES  in  written  contracts,  effect  of,  151, 
164.  Rectification  of  mistakes  in  written  ao- 
knowledgments  or  admissions,  2.  Recovery 
of  money  paid  by  mistake,  231,  232. 

MONET  HAD  AND  RECEIVED,  of  the  na- 
ture of  the  action  for  money  had  and  received, 
231.  Of  the  promise  implied  by  law  from  the 
actual  or  constructive  receiver  <^  money  to  pay 
it  over  to  the  owner  when  it  ought  not  in  con- 
science or  equity  to  be  withheld  from  him,  231, 
261.  Circumstances  from  which  the  Uw  will 
imply  this  promise,  231 — ^236.  Over-payments 
maide  b^  mistake,  232.  Money  obtained  by 
oppression,  imposition,  extortion,  deceit,  or 
fraud,  232,  233.  Fees  of  office  wrongfully  re- 
ceived by  an  intruder,  233.  Money  received 
upon  a  consideration  that  has  failed,  234 ;  or 
under  a  contract  that  has  been  abandoned  or 
rescinded,  235 ;  or  under  a  void  or  an  illegal 
contract,  235,  236.  A  mere  attorney,  agent, 
receiver,  or  collector,  not  liable  in  this  form  of 
action  for  money  received  by  him  for  or  on 
account  of  his  principal,  if  the  principal  "has 
the  least  colour  of  right  to  the  money,  428. 
Aliter  if  the  payment  was  void  ab  initio,  and 
the  money  never  was  truly  received  for  the 
principal,  425.  Deposits  received  by  auc 
tioneen  to  abide  the  event  of  an  mtended  pur* 
chase  and  sale,  427,  835,  836.  Money  re- 
ceived by  an  attorney's  clerk  for  his  master, 
and  not  paid  over,  424  ;  or  by  a  banker  for  one 
of  several  part  ownen  of  a  vessel,  424  ;  or  by 
the  clerk  of  a  board  of  guardians,  425.  When 
the  agent  is  bound  to  refund  money  not  paid 
over  to  his  principal,  425,  426 ;  and  to  repay 
sums  which  he  oui^ht  never  to  have  paid  over 
to  the  latter,  233,  426,  427.  Liabihty  of  the 
agent  in  respect  of  money  received  from  his 
principal  to  be  paid  over  to  a  third  party,  427, 
428,  314 — 317.  The  agent  is  not  responsible 
to  such  third  party,  unlesa  he  has  agreed  to 
hold  the  money  for  his  use,  ib.  Of  the  parties 
to  be  made  pUmtifls  in  actions  for  money  had 
and  received,  261,  276—278,  281.  Right  of 
action  of  the  principal  to  recover  money  paid 
by  bis  agent  to  a  third  psrty,  261,  262 ;  or  of 
a  firm  in  partnership  for  the  recovery  of  mo- 
ney paid  away  by  one  of  the  partnen,  281, 
282. 

MONET  LENT,  226,  276,  850—856.  Of  the 
implied  promise  to  repay  money  lent,  226, 
when  a  pledge  has   Uen  taken  as  security 
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therefor*  tb.    See  Loa%,  Borrowing  and  Lind- 
ina, 

MONET  PAID,  of  the  implied  ptomise  and 
common  form  of  action  in  respect  of  money 
paid,  226 — 28 1 .  Money  paid  by  one  of  seTe- 
ral  joint  contractors  in  discharge  of  a  common 
liability,  227.  Money  paid  by  co-snretiesy 
447  ;  or  a  surety  in  discharge  of  the  princi- 
pal, 227, 228,  230, 446.  Money  paid  by  mis- 
take, 229.  Coropalsory  paymenu.  230.  Of 
the  number  of  the  plaintiffii  in  actions  for 
money  paid,  276. 

MONTH,  siffnification  of,  in  contracts,  780. 

MORAL  OBLIGATION.  When  it  is  a  sufB- 
cient  consideration  to  support  an  ezpiess  pro- 
mise, 81. 

MORTGAGE  of  ships,  204. 

MUTUAL  CONDITIONS,  nature  and  eflfect  o( 
41,  201—205. 

MUTUAL  PROMISES  must  be  made  at  the 
same  time,  so  that  the  one  may  be  the  consi- 
deration for  the  other,  84.  When  an  offer  or 
promise  is  deemed  to  be  continually  renewed 
until  the  other  party  has  had  an  opportunity 
of  accepting  it  and  making  a  promise  in  re- 
turn. 37,  38,  677. 

MUTUALITY  OP  CONTRACT,  when  neces- 
sary, 83,  34.     When  not  necessary.  85,  1. 

MUTUUM,  borrowing  and  lending  by  way  of, 
850.  Right  of  action  of  the  c^tor,  226. 
Liability  of  the  debtor,  855. 

NAMES  OP  PARTIES  to  contracts  within  the 
statute  of  frauds,  or  the  names  of  their  agents 
must  be  stated  in  -the  written  note  or  memo- 
randum of  such  contracts,  80.  Statement  of 
the  names  of  parties  to  contracts  under  seal, 
372,  374  Misdescription  of  the  name.  878. 
Execution  of  a  deed  in  a  feigned  or  &lse 
name,  effect  of,  ib.  Liability  of  the  party  to 
be  sued  in  such  feigned  name,  876.  Admis- 
sibility of  oral  evidence  to  establish  the  iden- 
tity of  the  party,  374,  and  of  the  things  de- 
scribed in  the  deed,  147. 

NAVIGATION  ON  THE  HIGH  SEAS,  776 
— 801.  Liabilities  of  carriers  of  merchandise 
on  the  high  seas  not  being  common  carriers, 
792-800.  See  Charterer,  Carrier,  Ship- 
otPtier. 

NAVIGATION  ON  INLAND  WATERS. 
Carriage  of  merchandise  on  rivers  and  canals, 
796,  797.  Liabilities  of  the  carrier,  i6  811. 
See  Common  Carrier*. 

NECESSARIES  in  the  case  of  married  women, 
632—686.    In  the  cose  of  in&nts,  861—866. 

NEGATIVE  when  read  in  the  afiirroatiTe,  164. 

NEGLIGENCE,  what  amounts  to,  795—798, 
803.  847.  See  Carriers,  BailmenU,  Tath- 
work. 

NEGOTIABLE  CONTRACTS  AND  SECU- 
RITIES. What  instruments  are  negotiable 
309—^312.  Transfer  of  the  contract  passes 
the  interest  therein,  and  ri^t  of  action  there- 


on, in  what  eases,  ih.  828,  888,  859.    Origi- 
nal want  of  consideration  no  defence  whentLe 
instrument  is  in    the  hands  of  a  honA  JUi 
holder  for  value,  26,  27. 
NOMINAL  PARTNER,  497^500.  See  Port- 

furekip. 
NON  COMPOS  MENTIS.    See  JmoUc 
NON  PEAZANCE.   Of  the  distinctjoa  between 

nonfeasance  and  misfeaasnoe,  841. 
NON.JOINDBR.    SeeJoinderofpaitiei, 
NOTICE.    See  Catritr^e  notieet,  WanUna. 
NOTICE  OP  ACTION  to  railway  compamei, 

NOTICE  TO  QUIT,  when  neceaaiy,  661- 
668.  By  whom  to  be  given,  663,  664.  De- 
scription of  the  promises,  666.  Lu^  sad 
duration  of  the  notice,  666.  Must  expire  vith 
the  expiration  of  the  term  of  hiring,  667.  No- 
tices in  the  case  of  yeariy  hizings,  668.  Most 
be  given  in  the  current  year  of  hiring,  669, 
and  must  terminate  with  the  termination  of 
such  current  year,  669.  Commencement  snd 
ending  of  the  current  year,  670—  672.  Difie- 
rent  periods  of  entry,  673.  Service  of  notice 
to  quit,  674.  Waiver  of  the  notice,  675.  Ko- 
tioe  to  quit  in  the  case  of  demises  of  lodgings 
and  furnished  apartments,  726,  727. 

NOVATION  AND  SUBSTITUTION,  nature 
and  effect  of,  812.  Substitution  of  a  new  coo- 
tract  in  the  place  of  the  original  contrsct,  813. 
Extinguishment  of  the  primary  engagemeat, 
814—817. 

NUDUM  FACTUM,  natni«  and  definitioD  of, 
19—21. 

OBLIGATIONS.  See  Bondt.  Conditional  ob- 
ligations, 184.  Joint  and  several  obligs- 
tions,  270,  271.  Right  of  action  on,  279 
—281.  Liabilities  thereon,  269—373,  435 
487. 

OCCUPANCY.  See  Special  ooenpaney,  Uu 
and  occupation. 

OCCUPIER  AND  OWNER.  See  LoMdhrd 
and  Tenant. 

OFFERS  of  marriage,  86.  Of  aale,  37.  Of  s 
guarantee,  85, 113, 114.  Offer  of  a  reward, 
28,  29.  Of  the  time  allowed  for  the  aooep* 
tance  of  an  offer.  37—89.  Eftct  of  the  se- 
ceptance,  tb.  577.  See  Proauscs  ^  moi- 
riaae. 

OFFICE  FEES  received  by  an  intruder,  reco- 
very of,  238. 

OFFICERS  in  the  army  and  navy,  371.  Their 
exemption  from  liabiJit\  when  contiactiQg  oo 
behalf  of  the  crown.  8/2,  422.  Liability  tf 
in&nt  officers  of  yeomanry  and  volunteer  corps 
for  the  price  of  uniforms  famished  by  thor 
orders,  866. 

ORDERS  for  the  payment  of  money  stamp  oo, 
121—123.  Right  of  action  on,  309—318, 
81 4 — 81 7.  Revocation  of,  31 5.  Ordeis  kt 
the  delivery  of  goods,  62—66.  See  JMimif, 
Orden. 
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OYBKSBSBS,  liabilities  of,  889.    See  Paruh 

Oficen, 
OWNBRS.    %ti6  Shipowners. 

PARENT,  oonBent  of,  to  the  mairiage  of  minort, 
698,605.  Ben  Marriagt  eontraet.  Liability 
of,  for  wearing  apparel  and  goods  supplied  by 
order  of  children,  21,  859,  860.  Or  domestic 
senranU,  898,  899.     See  Hutband, 

PARISH  OFFICERS,  right  of  action  of,  293. 
Liabilities  of,  887,  888.  One  parish  officer 
has  no  implied  authority  to  bind  another  re- 
sulting from  the  mere  tenure  of  office,  889. 
Liabilities  of  parish  officers  who  contract  in 
their  own  names  on  behalf  of  the  pariah,  877 
—382,  388—391,  557.    See  Ouardiant. 

PARTITION  AND  EXCHANGE,  90. 

PARTIES  TO  ACTIONS.    Of  the  parties  to 
be  made  plaintiffii  in  actions  upon  d^ds,  238. 
A  stranger  to  a  deed  inter  partes  cannot  sue 
thereon,  238 — 241 .    Who  may  sue  on  a  deed 
poll,  241.    The  party  with  whom  the  con- 
tract is  expressed  to  oe  made  the  proper  per^ 
son  to  sue  thereon,  242,  248.    Of  the  right  of 
action  of  covenantees  who  have  omitted  to  exe- 
cute the  deed,  243,  244.     Of  the  partiM  to  be 
made  dbfivdahtb  in  actions  upon  deeds,  369. 
Liabilities  of  covenantors  who  profiess  to  con- 
tract on  behalf  of  third  parties  370     Of  the 
liability  of  covenantors  acting  on  behalf  of 
the  crown.  871.     Ascertainment  and  identifi- 
cation of  the  covenantor,  372—  874.     Of  the 
pUiintiilii  in  actions  upon  simple  contracts,  244. 
The  right  of  action  not  confined  to  the  parties 
to  such  contracU,  245.     But  the  consideration 
for  the  contract  must  move  from  the  plaintiff, 
245.     When  the  consideration  may  be  said  to 
move  from  the  plaintiff,  246— 254.     Of  the 
parties  to  be  made  plaintifib  in  actions  against 
carriers,  251—254.     Of  the  number  of  the 
phiintiflb,  266—293.     Ot   the  parties  to  be 
made  plaintiffii  when  there  h?.t  been  a  change 
of  interest  by  assignment,  295 — 312,  or  by 
novation  and  substitution,  3 1 2— 31 7,  or  by 
bankruptcy    or  insolvency,  319  —  8i34.   by 
marriage,  335—348,  or  by  death,  349-  366. 
Partite  to  he  made  dsfkhdabts  in  actions  upon 
contncU  under  seal,  370-374. 393, 477, 478. 
And  upon  simple  contracta,  874  -  382,  383— 
891,  394,  404.     See   Frineipal  and  Agent, 
Fartnere,    Of  the  number  of  the  defendants, 
875—882.  See  Joint  and  Several  LiabUitiet, 
Of  the  parties  to  be  made  defendants  when 
there  has  been  a  change  of  interest  by  mar- 
riage, 609—611,  637—689.    See  Joind^  of 
parties. 
PARTNERSHIP     AS     BETWEEN     THE 
PARTNERS  THEMSBLYES.    Of  the  ciea- 
tion  of  a  partnership,  450.    Participations  in 
profits  not  makinff  the  participator  a  partner, 
451.    Payment  of  wages  out  of  profits,  452. 
Payment  of  annuities  out  of  profits,  453.  Joint 
contracts  and    transactions  not  making  the 
parties  thereto  partnen  inter  te,  454.    Agree- 


ments for  the  formation  of  a  fbtnre  partner- 
ship, 455,  and  to  take  shares,  not  constitu- 
ting a  present  partnenhip,  456.  Of  a  part- 
nership in  the  profits  of  a  business  but  not  in 
the  capital  stock,  457.  Of  the  introduction 
of  new  memben  into  the  firm,  458. 

Right  of  action  of  partnere  inter  ee,  459.  Of 
the  maxim  that  one  partner  cannot  sue  the 
firm  upon  partnenhip  contracts,  459,  460. 
Contracts  between  partnen  to  contribute  ca- 
pital or  labour,  not  to  trade  on  their  own 
account,  and  right  of  action  thereon,  283, 
284,  461 — 464.  Right  of  action  of  partnen 
on  contracts  made  with  each  other  individu- 
ally, 465,  474.  Covenants  and  agreements 
to  account  and  divide  profits,  466.  Inability 
of  any  one  or  more  of  the  partnen  to  compel 
a  distribution  of  the  pipfits  during  the  con- 
tinuance of  the  co-partnenhip.  466  —  469. 
Division  of  profits  in  the  case  of  partnen  in 
particular  transactions  not  being  general  part- 
nen in  trade,  469 — 472.  Contrilution  be- 
tween partnen,  472—474.  Particular  trans- 
actions between  partnen  unconnected  vrith 
the  general  account,  474 — 476.  Of  the  dis- 
solution of  a  partnenhip  as  between  the  part- 
nen themselves,  476.  Partnenhipt  for  terms 
of  yean,  477. 

PARTNERSHIP  AS  REGARDS  THE  PUB- 
LIC AND  THIRD  PARTIES.  What 
amounts  to  a  partnenhip  as  regards  the  pub- 
lic, 497—500.  Of  the  right  of  action  of 
partnen  upon  contracts  entered  into  with  the 
firm  by  its  trading  name,  279.  Efiect  of 
changes  in  the  memben  of  the  firm,  280,  435 
—438.  Of  the  joinder  of  nominad  and  dor- 
mant partnen  as  phiintiflfs  in  actions  on  con- 
tracts made  with  the  firm,  282.  Effect  of 
survivorship  amongst  partnen  in  teade,  286. 
Co-partnenhips  under  the  management  of 
trustees  or  directon,  287 — 290.  Co-partner- 
ships and  associations  authorized  to  sue  in  the 
name  of  the  secretary,  treasurer,  or  public 
officer,  289.  Right  of  action  of  the  public 
officer,  290.  Liabilities  of  partnen  to  third 
parties  upon  contracts  under  seal,  477.  And 
upon  simple  contracts,  479.  Of  the  power  of 
any  one  or  more  of  the  partnen  to  bind  the 
firm  by  simple  contract,  479.  Partnenhip  in 
particular  transactions,  480.  Ckneral  trading 
partnerships,  481.  Liability  of  partnen  on 
bills  of  exchange  drawn,  accepted,  or  indmsed 
by  one  partner  in  the  name  of  the  firm,  482 
— 484.  When  the  name  of  one  of  the  part- 
nen may  reasonably  be  considered  to  be  the 
name  of  the  firm  in  bill  transactions,  485, 
486.     Partnen  have  no  implied  authority  to 

g've  guarantees  in  the  name  of  the  firm,  un-^ 
Bs  the  guarantee  relates  to  partnenhip  tran*-' 
actions,  487,  488.  Of  the  liability  of  the 
co-partnenhip  in  respect  of  goods  sold  or 
money  paid  or  advanced  to  one  of  the  part- 
nen, 488—492.  Liabilities  of  dormant  and 
secret  partnen,  492*496,  501.    Liabilities 
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of  Bomfiial  partnen,  497-»600.    Dinolntion 
of  paitnenhip  m  regards  the  pabUe,  500,  501. 

PARTNERSHIPS  UNDBR  LBTTBRS  PA- 
TENT, natare  of,  558,  559,  561.  Of  the 
right  oif  action  of  the  co-partnenhip  in  the 
name  of  its  eecretary,  trearaier,  or  public 
officer,  289,  290,  560.  Ordinary  liabilitiei 
of  the  memben  of  the  copeitnenhip,  559 — 
561 .    See  Joint  Sioet  Banking  Companies* 

PART-OWNERS  of  thipe,  right  of  action  of 
on  coTenanta  to  account  and  divide  profitfl, 
274.  When  they  may  sue  each  other  at 
common  hiw  for  the  recoverr  of  the  profits  of 
a  particular  adTonture,  470.  See  Skip- 
own€n» 

PATENT  AMBIGUITY,  nature  and  effect  of, 
148—150. 

PATENT  RIGHTS,  assignment  of  145,  184, 
185, 188, 189,  208.    Bee  Attignmeni. 

PAYMENT,  presumption  of,  744.  Payment 
to  the  agent  a  payment  to  the  principal,  428. 
Payment  to  one  (rf*  seyeml  partners  in  trade  a 
payment  to  all,  490.  Payment  by  bill  of 
exchange  or  piomissory  note,  405,  406.  Pay- 
ment by  the  principal  to  his  own  agent  in 
discharge  of  his  liability,  405.  A  written 
receipt  or  acknowledgment  of  the  payment  of 
money  primd  facie  proof  only  of  payment,  2. 
Payment  to  one  of  seyenJ  joint  depositors  of 
money  does  not  dischaxge  the  depositary  as 
against  the  others,  835.  See  Receipts,  Money 
had  and  reeeivedt  Money  paid, 

PENAL  OBLIGATIONS.    See^oiuir. 

PENALTIES  for  the  non-perfbrmanoe  of  oon- 
tracU,  170—174,  177—182.  Of  the  relief 
from  penalties  giyen  by  statute,  170,  172. 
And  by  the  Court  of  Chancery,  171.  (H  the 
•fleet  of  attempts  to  evade  the  statutes  re- 
specting penalties  by  giving  them  the  deno- 
mination of  liquidated  damages,  177— -182. 

PERFORMANCE  of  contracts.  Effect  of  part 
performance,  186,  194—199.  218.  Tender 
or  ofier  of  performance,  205. 

PERILS  OF  THE  SEA.  loss  by,  795-797. 
See  Carrierg, 

PERSONAL  CONTRACTS,  See  Assignment, 

PHYSICIANS,  214,  758,  768,  769. 

PILOT,  801.  Master  and  owner  when  not 
liable  for  acts  of,  ib, 

PIRATES,  loss  by,  795. 

PLAINTIFFS.    See  Parties  to  Actions. 

POLICY  BROKERS,  right  of  action  of,  264. 
Lien  of,  ib, 

POLICY  OF  INSURANCE,  interpretation  of, 

165. 
PORTIONS,  promises  of,  585.  Authentication 
of  a  promise  to  give  a  portion  in  consideration 
of  marriage,  586.  Agreements  to  iiay  a  per- 
son a  sum  of  money  on  the  day  ojf  his  mar- 
riage, 97.  Contracts  in  fiaud  of  promises  of 
marriage  portions,  587—589.  Right  of  ac- 
tion by  the  husband  and  wife  for  portions 
promised  to  be  given  to  the  wife,  246,  247, 
889. 


POST  OFFICE.    Of  the  time  allotvedftr  t^ 

acceptance  of  ofiers  and  promises  sent  by  post, 
87,  88. 

POUND  BREACH,  nature  and  punishment  o^ 
705.    See  Dietress. 

POWER  OF  ATTORNEY  to  execute  deedi 
must  be  under  seal,  892.  Of  the  execution 
of  the  power  so  as  to  bind  the  principal  hj 
the  deed  and  not  the  attoniev,  256,  893, 
894. 

POWERS  OF  SALE  AND  MORTGAeSin 
marriage  settlements,  eflfect  of,  592. 

PRESUMPTION  of  payment,  744,  of  msr 
riage,  689,  640,  of  death,  688,  of  sgeaey, 
897—899. 

PRICE,  ascertainment  of,  evential  to  the  com- 
pletion of  a  contnMrt  of  sale,  44 — 46.  Bight 
of  action  for,  ib.  When  the  price  must  be 
specified  in  the  written  memorandum  of  t 
contract  of  sale,  80.  When  the  contmct  priee 
for  work  done  or  goods  sold  may  he  rediKed 
by  oral  evidence,  199—201,  765,  766. 

PRIMAGE  AND  AVERAGE,  nature  of,  785. 
See  General  Average, 

PRINCIPAL  AND  AGENT.  Of  the  prin- 
cipal's right  <^  action  upon  dieds  entrred 
into  and  executed  by  an  agent  in  his  behilf, 
255,  256.  Principal's  right  of  action  npoa 
BiMPLB  00VTRA0T8  made  by  his  agent,  257*- 
259.  Simple  contrscts  by  an  asent  in  hii 
representative  character,  257.  Simple  eoa- 
tracts  by  an  asent  who  has  oonceailed  fail 
representative  oiarscter.  259,  260.  Priod- 
pal's  right  of  action  in  respect  of  money  psid 
by  an  agent,  261,  or  for  money  lent.  862. 
Liability  of  the  principal  upon  DBM  exe- 
cuted for  him  by  his  agent.  S92.  Agent's 
authority  must  be  under  seal,  ib.  And  the 
principal  must  covenant  in  his  own  nsne, 
898,  894.  LiabaUy  rf  the  nrincipal  qm 
8IKPLI  coMTftAora  made  by  nis  agent  m  hii 
behalf,  894.  Of  the  authority  of  the  agent 
to  8i|gn  writings  for  the  prinapal,  894.  Of 
the  implied  authority  resulting  from  prerioos 
employment,  895,  or  ex  ntooeeaitais  ftii,896. 
Subsequent  ratification  by  the  principal,  897. 
Of  the  presumption  of  agency  and  of  a  genenl 
authority  to  contract  for  the  princmal,  S98. 
Of  the  presumption  of  authority  in  the  esse  of 
domestic  servants,  899.  Of  the  efiect  of  pe^ 
mitting  domestic  servants  to  deal  on  credit, 
400.  Of  the  presumption  of  authority  resdt- 
ing  from  public  representations  and  anneanoe- 
ments  by  the  agent,  401.  See  AMlkoribf' 
Revocation  of  the  authority,  402.  Of  the 
general  authority  possessed  by  nmttsn  of 
ships  to  bind  the  owners  for  money  boRowid 
and  things  ordered  for  the  use  of  the  vend, 
402 — 404.  See  Shipowners,  Of  the  lis- 
bility  of  the  principal  when  the  agent  fasi 
contracted  in  nis  own  name  and  on  his  own 
credit,  404,  405.  When  the  principal  Is  dis- 
charged by  payment  to,  or  a  settlement  with, 
his  own  agent,  405,  406.    Disehaige  of  the 
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principal  by  the  creditor's  taking  billf  or  notes 
from  the  agent  instead  of  money^  46.  Liabi- 
lity of  the  principal  resulting  from  the  decep- 
tion or  concealment  of  the  agent,  407.  Warran- 
ties and  representations  by  agents  employed 
to  sell,  408 — 411.  Fraudulent  concealment 
on  the  part  of  the  principal,  412.  Bf^t  of 
keeping  the  agent  in  ignorance  of  a  hd  which 
ought  in  good  fiiith  to  be  made  known.  418, 
414.  Rights  and  HabUittei  qf  the  aobht, 
398,  414 — 428.    See  AgenL 

PKINCIPAL  AND  SURETY.  Nature  and 
effect  of  the  contract  of  suretyship,  429  ~447. 
Liability  of  the  principal  to  indemnify  the 
■orety,  210,  280.  Of  the  liability  of  the 
surety ,  481.    See  Surtty. 

PBINTSBS,  contxacts  with,  196.  Right  of 
action  of  for  the  contract  price  for  the  printing 
of  a  work,  1 96, 761.  Liabilities  of  for  non-per- 
fennanoe  of  work  by  a  time  specified,  198, 
768.  And  for  the  loss  of,  or  injury  to  paper  or 
manuscript  intrusted  to  them  to  be  printed, 
761.  Contracts  between  printers  and  pub- 
lishers for  the  publication  of  a  work  on  joint 
profit,  495.  Liability  of  the  printer  jfbr  the 
payment  of  the  price  of  the  paper  ordered  by 
the  publisher,  ib.    See  Authon, 

PRIVITY  OP  CONTRACT,  288—264,  428. 
Where  there  is  no  privity  of  contract  there 
can  be  no  riffht  of  action  tx  contractu,  288, 
2^,  unless  Uiere  be  a  privity  of  estate,  298, 
299.  Exceptions  to  this  rule,  241,  307,  308 
— 812.  Qualifications  of  the  rule,  807,  809. 
See  Covenants  running  with  the  land.  Of 
the  doctrine  that  a  person  who  has  not  been 
made  a  party  to  a  deed  inter  partes  cannot 
sue  thereon,  288—242.  Qualification  of  the 
rule  by  7  &  8  Vict.,  c.  76,  s.  11,  and  8  &  9 
Vict.,  c.  106,  241.  Of  the  rule  of  law  that  a 
stranger  to  the  consideration  upon  which  a 
simple  contract  is  founded  cannot  maintain  an 
action  upon  the  contract,  246.  When  the 
consideration  may  be  said  to  move  firom  the 
pbintiff,  246— 261.  9ee  Consideration,  Par- 
ties to  actions. 

PRIVITY  OP  ESTATE,  298,  299.  See  Es- 
totes.  Covenants  running  with  the  land,  Sur- 
render. 

PROBATE  snmted  to  one  of  several  executors 
enures  to  toe  benefit  of  all,  861. 

PROMISE,  authentication  of,  2.  Gratuitous 
promises,  8.  Promises  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,  98.  Pro- 
mises by  an  executor  to  answer  damages  out 
of  his  own  estate,  106,  107.  Promises  to 
firms  in  partnership,  281,  284.  Joint  and 
separate  promises,  280 — 285.  Revocation  of 
promises,  250,  251,  817.  Efiect  of  a  promise 
not  to  pay,  164. 

PROMISES  OP  MARRIAGE,  nature  and  de- 
finition of,  84,  677.  Must  be  obligatory  on 
both  parties  when  the  oentnct  is  between 
adults,  86,  87,  577.  Aliter  in  the  case  of  an 
tnfimt  promisor,  86,  871 » 872.    Of  the  pre- 


mise of  mairiage  implied  from  the  acceptance 
of  an  ofier,  577.  An  offer  or  promise  of  mar- 
riage sent  by  post  deemed  to  be  continually 
renewed  until  the  party  to  whom  it  has  been 
sent  has  had  an  opportunity  of  accepting  or 
rejecting  it,  87,  577.  Effect  of  oral  engage- 
ments and  promises  to  marry,  578.  Condi- 
tional promises,  679.  Performance  of  the 
promise,  580.  Avoidance  and  dispensation 
thereof,  581 — 584.  Discharge  of  the  promise 
by  misconduct  or  consent,  584,  585.  See 
Betrothment.  Of  the  damages  recoverable  in  ac- 
tions for  breach  of  promise  of  marriaffe,  176. 
Effect  of  a  promise  to  marry  a  particular  lady 
or  to  pay  her  £1000,  176—181, 182i 
PROMISSORY  NOTE,  nature  and  effect  of, 

123,  809.  A  promissory  note  is  not  necessa- 
rily negotiable,  128.  Stamp,  ib.—l25.  What 
instruments  are  and  what  are  not  promissory 
notes  within  the  meaning  of  the  stamp  acts, 

124,  125.  Of  the  right  of  action  on  pro- 
missory notes,  280,  given  to  firms  in  partner- 
ship, 280,  281.  Of  the  negotiability  of  pro- 
missory notes,  810.  What  notes  are  and 
what  are  not  negotiable,  810  Promissory 
notes  payable  by  instahnents,  810.  Indorse- 
ment of  promissory  notes,  311 .  Construction 
and  interpretation  of  promissory  notes,  158 — 
168.  Effect  of  a  promise  not  to  pay,  164. 

PROSPECTUS,  admissibility  of  as  evidence  of 
an  agreement,  185,  187.  Stamp  therson,  tift. 
Bfiect  of  the  publication  therein  of  the  name 
of  a  party  as  a  member  of  a  provisional  com- 
mittee, 884. 

PROSTITUTION,  wages  of,  not  recoverable, 
640.  Contracts  in  furtherance  of,  illegal  and 
void,  ib. 

PROVISIONAL  COMMITTEEMEN.  Liabi- 
bilities  of,  618,  519,  888—886.  Their  res- 
ponsibility as  managers  if  they  act  in  the  con- 
duct of  the  undertaking,  516 — 518,  or  have 
the  appointment  of,  and  control  oTer,  the  ma- 
naging committee,  519.  A  mere  agreement  to 
become  a  member  of  a  provisional  committee 
of  management  does  not  render  the  party  res- 
ponsible as  a  manager  unless  he  does  some  act 
as  such,  888 — 885.  Effect  of  the  publication 
of  the  name  of  a  party  as  a  provisional  com- 
mitteeman in  a  prospectus  or  printed  advertise- 
ment, ib.  Rights  and  liabinties  as  between 
the  managing  members  of  provisional  com- 
mittees, and  2ie  subscriben  and  shareholders, 
286—289,  509-^15;  and  as  between  the 
members  of  such  committee  inter  se,  507 — 
509,  885,  886.  Contribution  between  them 
in  respect  of  ooUateral  matten  growing  out  of 
the  jomt  adventure,  f 08.  See  Mamagemani, 
Joint  Stock  Company, 

PROVISO,  construction  and  interpretation  of, 
155,  when  it  amounts  to  a  covenant,  sfiu 

PUBLIC  OFPICER  of  banking  companies 
and  eo-partnerabips  right  of  action,  of,  889, 
290. 
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PUBLIC  POLICY,  eontmcta  aguntt,  24,  168, 
169,669-571—574.    8w  ItUoality. 

PUBLISUBRS  AND  AUTHOBS,  contncU 
between,  360,  457.  DiMolution  of  the  eon- 
tract  by  death,  ib.  Bights  and  liabilitiee  of 
the  pablither,  ib.  457.  495,  760.  See  Taak- 
Effort,  AntkoTi,  PrttUtn. 

PUBCHASB  AND  SALB.  Joint  Paiehasei 
4.54,  455,  495,  496.  Joint  and  WTeral  par> 
chases,  81,  882.  See  JSale,  Veiuiort  and 
Purchat$n» 

QUANTUM  M BBUIT  of  the  right  to  leeow 
by  way  of.  213,  215—217,  766,  766. 

QUIBT  BNJOTBCBNT,  impUed  covenant  of, 
207.  Bight  of  action  of  assignees  upon  cove- 
nants for  quiet  enjoyment.  See  Aatiffn/tm, 
CavifULKtt  runninff  unik  tke  Land. 

BAILWAY  COMPANIES  PROVISION- 
ALLY  BBaiSTEBBD.  Ofthe  right  of  action, 
of  shareholders  for  the  recovery  of  their  deposits, 
541.  Sales  and  transfers  of  letters  of  allotment, 
scrip  and  shares,  54 1 — 543.  Ofthe  bankruptcy 
and  dissolution  of  provisionally  registered  rail- 
way companies.  543 --545.  See  Joint  Stock 
Companies^  Provitionai  Conunittee-men. 

RAILWAY  COMPANIES  INCOaPORA- 
TED  BY  ACT  OP  PARLIAMENT.  Effect 
of  the  incorporation,  545.  Ofthe  rniistration  of 
the  subscribers  and  shareholdera  aRer  incorpo- 
ration, 546.  Substitution  of  new  shareholders, 
in  the  place  of  the  original  subscribers, 
ib.  Transfer  of  shares  and  stock,  547.  Power 
of  the  company  to  sue  and  be  sued  in  the  cor- 
porate name,  545.  Liability  ofthe  directors  and 
shareholden  after  incorporation,  548.  Pay- 
ment of  calls,  548,  549.  Power  of  the  direc- 
tors, and  committees  of  the  directors  to  bind 
the  company,  550.  Execution  against  the 
shareholden,  551.  Notice  of  action  to  railway 
companies.  812.  Notices  on  railway  tickets 
limiting  the  liability  of  railway  carrien,  818. 
Waiver  of  the  notice,  819.  Liabilities  of  rail- 
way companies  as  common  earrien,  803 — 827. 
Bailway  charges,  828.  See  Common  Carriert, 

BAILWAY  SHARES,    See  .SAarss ,  CaiU. 

BATBS,  promise  to  pay,  effect  of,  245. 

RATIFICATION,  equivalent  to  precedent  au- 
thority, 118,  397,  757.  Batificatton  by  adults 
of  contracts  made  during  infimcy,  95, 867 — 
871.    Batification  of  an  account  stated,  ib, 

BEALTY,  contracts  for  the  purchase  and  sale 
of,  114,  must  be  authenticated  by  writing, 
1)5.  Requisites  ofthe  written  memoran- 
dum of  the  contract,  116.  Description  therein 
of  the  estate  sold,  ib.  Statement  of  the  price 
and  of  the  name  of  the  party  sought  to  be 
chuged  upon  the  contract  as  yendor  or  pur- 
chase, ib.  Effect  of  misdescription,  ib.  Of 
the  bignatora  to  the  memorandum,  117.  Adop- 
tion of  a  printed  signature,  118.  Of  the 
■tamp  requisite  for  the  contract,  129.  See 
Stampi.  Construction  and  interpretation  of 
the  contract,  186,  187*  Sale  of  estates  by 
auction.     See  Auction,     Interpretation  and 


eflfoct  of  the  conditions  of  sale,  76.  FJeef  of  a 
sale  in  several  lots.  116.  Implied  pransiseoa 
the  part  of  the  vendor  to  make  out  title,,  207, 
208.  Fulfilment  of  the  contract  by  a  eonvey- 
noob  of  the  estate  and  payment  of  the  pmvhssp 
money,  202 — 204.  Tender  of  a  conveyance 
by  the  purchaser  to  the  vendor  a  eonditiMi 
praoedent  to  the  right  of  action  of  the  latter 
for  a  breach  of  contract,  ib.  183—201,  526. 
The  conveyance  must  be  made  by  deed,  85— 
90.  Time,  the  essence  of  the  contract,  in 
what  oases,  184.  191.  See  Time.  Vcmdon 
and  Purckiuen.  Sak, 
BECBIPT  must  be  stan|ied  when  it  operates  as 
an  acquittance  or  dischai]^  of  a  d<^t.  182,  bat 
not  if  it  is  a  bare  admission  of  the  receipt 
of  money   goods,  or  chattels,  by  vray  of  de- 

Salt  to  be  returned  on  demand,  tS.  136. 
eceipt  of  money  by  the  agent  for  his  prind- 
pkl,  423—428,  and  by  one  of  sevcaral  partnen 
of  money  due  to  the  whole  firm,  490.  See 
Money  had  and  rteeivcd.  A  written  ac- 
knowledgment of  the  receipt  of  money  net 
under  seed  may  be  contradicted,  161.  &it  if 
it  is  sealed  and  delivered  as  a  deed  and  has 
not  been  obtained  by  fraud,  it  is  indispatabie 
and  conclusive,  2.  See  Acinowiedgwuat 
When  an  unstamped  receipt  ma,^  be  given  in 
evidence  to  support  a  chaige  oi  focgery,  lai^ 
ceny  or  bribery,  142,  or  to  pntve  usniy.  ib. 
Of  the  stamping  of  unstamped  receipts,  141. 
BBCEIVEB  appointed  by  the  Cour^  of  Chaa- 
ceiy  may  distrsin,  690.  Aliter  if  be  be  a 
msre  collector  of  rent  appointed  by  a  private 
person,  ib.  Liability  of  the  receiver  to  refond 
money  wrongfully  noeiTed,  423.     See  Cd- 

ICCtOTm 

BBCITAL8  in  deeds,  144,  145,  amonntivgto 
covenants,  154,  and  res'raining  and  qualify* 
ing  all  subsequent  covenants  and  stipnkticiis, 
481—488,  440. 

BBCOONITION.    Qtt  Rati^Uaium. 

BBDBM  PTION,  oral  agreement  for,  eamiet  b 
added  to  the  express  tenns  of  a  written  oob. 
tract,  144. 

RBGISTEB  of  deeds,  12,  18,  of  copyright, 
95,  of  ships,  779.  Not  conclusive  evidowe 
of  ownenhip,  ib.  449,  note  (»).  Register  of 
joint  stock  companies,  508—505.  Cn  tnat- 
fers  of  shares,  547.  Of  shareholden^  524, 
525,  536.  Of  the  right  to  inspect  rqjisters  sf 
shareholders  in  joint  stock  companies,  A.,  and 
in  incorporated  railway  companies^  545,  and 
partnerships  under  letten  patent,  560,  561, 
and  joint  stock  banking  com  anies,  568. 

BBGISTBATION.  Annual  legisladon  of  jeint 
stock  companies,  585.    See  Regiittr, 

BBIMBDBSEMBNT  of  money  paid  by  surety 
for  his  principal,  227,  230,  446.  Or  hf  one 
man  for  the  use  of  another,  22&— 231,  447. 
Bee  Coniribuiion. 

BB  LEASE,  nature  and  requisites  of,  2  A  ooa- 
tnict  under  seal  cannot  be  released  or  dis- 
charged by  a  parel  agreement,  144.  Nor  can 
a  breach  of  covenant  be  justified  by  any  panl 
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or  oral  license  or  permisuon,  ib.  Of  the 
maxim  quodque  diMoWitur  eodem  ligRmine 
quo  ligatum  eat,  ib.  Parol  and  oral  evidence 
of  the  abandonment  or  diuoladon  of  a  lunple 
con  tract  and  of  the  discharge  of  parties  from 
liabiUty  thereon,  161,  162,  812--317.  See 
NowHion  and  Substitutum.  A  release  by 
simple  contract  must  be  founded  upon  some 
good  and  Valuable  consideration,  2.  Aliter 
m  the  case  of  a  release  under  teal,  ib.  Pay- 
ment of  part  of  an  admitted  debt  is  no  consi- 
deration for  a  promise  to  release  and  dischai^ge 
the  residue,  22.  Aliter  if  disputes  and  doubts 
exist  as  to  the  exact  amount  due,  82.  ££kct 
of  a  release  under  seal,  2,  6.  When  deemed 
to  be  fraudulent  and  ordered  to  be  gfiren  up  to 
be  cancelled,  807,  382»  342.  Belease  to  princi- 
pal dischaxges  surety,  448—445.  And  a  re- 
lease to  one  of  seTeral  joint  and  several  con* 
tractors  discharges  them  all,  882. 

BBNT,  imphed  covenant  to  pay,  207.  Liability 
of  the  tenant  on  express  covenant  to  pay  rent, 
682 — 688.  Riff ht  of  action  of  executors  and 
administrators  ror  rent  due  in  the  life  time  of 
their  testator  or  intestate,  354.  Apportion- 
ment of  rent  between  the  heir  at  law  and  the 
personal  representative,  855.  Liability  of  as- 
signees of  leases  upon  covenants  to  pay  rent, 
297,  800.  See  CovenanU  running  wiih  ths 
land.  Assignment  of  rents,.  808  "805.  See 
Auigneet  itfrtnit.  Landlord  and  Tenant, 

£BNT  CHARGE,  grant  of,  204.  Right  of 
action  for,  803.  Assignment  of,  804.  Right 
of  action  of  assignee,  804,  805. 

RENUNCIATION.    Ste  Disdaimer, 

REPAIRS.  Of  the  legal  force  and  effect  and 
construction  and  interpretation  of  covenants  to 
repair,  145—156,  712.  The  covenantor  must 
rebuild  if  the  subject  matter  of  the  covenant  is 
burned  or  destroyed  by  accident,  712,  718. 
Destruction  of  bridges  and  embankments  by 
floods,  ib.  Repairs  as  between  hmdlord  and 
tenant,  714 — 717.  Implied  covenants  and 
promises  to  repair,  ib.  Liability  of  the  as- 
signees of  the  lessee  upon  covenants  to  repair, 
297,  800.  And  of  the  assignee  of  the  rever- 
sion, 298—803.  See  Assigneet  qf  £$(aUt, 
Covenants  running  with  tie  land.  Of  the 
right  of  action  of  heirs  at  law  upon  covenants 
to  repair,  850,  851.  And  of  executors  and 
administrators,  852 — 855.  Also  of  the  hus- 
band in  right  of  his  wife*  836.  See  Landlord 
and  Tenant.  Liability  of  infiints  for  repairs, 
861.  Repairs  to  ships,  carriages,  and  chattels 
let  for  use,  720 — 725.  Contract  price  for  re- 
pairs when  apportionable,  194,  195,  196 — 
199.  See  Taektpori.  Deviations  from  a  con- 
tract for  repairs,  giving  the  workman  a  right 
to  charge  by  measure  and  value,  216,217. 
See  BwUding  ContracU.  Liabilities  of  the 
employer  to  pay  the  contract  price,  760 — 766. 
Liabilities  of  the  workman,  766—769. 

REPLEVIN,  nature  of,  705.     Right  of  the 


tenant  to  replevy  goods  and  chattels  distrained 
for  rent,  706. 

REPLEVIN  BOND,  assignment  of,  807,  808. 

REPRESENTATION  as  to  the  chsiracter  and 
credit  of  third  parties,  95,  and  of  the  nature 
and  quality  of  goods  sold,  166—168.  Repre- 
sentations by  agento,  220,  221,  410,  411.  See 
Fraudulent  lepretentations,  Warrantiee. 

REPUTED  OWNERSHIP,  89. 

REQUEST,  allep;ation  of  in  pleading.  24,  218. 
Implied  promises  resulting  from  the  peribrm- 
ance  of  an  act  by  one  man  at  the  request  of 
another,  ib.,  29,  80.  Money  paid  by  one 
man  at  the  request  of  another.  226--'2Sl. 
When  the  request  as  well  as  the  promise  is 
implied  in  order  to  support  a  meritorious 
d.im,  SO,  31,  213,228. 

RESALE  of  goods  sold  in  case  of  the  non-com- 
pletion of  the  contract  by  the  purchaser,  47 
— 49,  229.  Recovery  of  the  difference  in  the 
price,  46- 

RESCINDING  OF  SIMPLE  CONTRACTS. 
Of  the  vendor's  right  to  rescind  a  contract  of 
sale  on  non-payment  by  the  purchaser  of  the 
purchase-money,  48 — 51,  or  on  the  purcha- 
ser's being  prevented  by  bankruptcy  or  in- 
solvency from  fulfilling  his  part  of  the  con- 
tract, 57.  Of  the  purchaser's  right  to  rescind 
the  contract  on  finding  that  he  has  not  got 
what  he  baxi^ained  for  and  intended  to  buy, 
76,  83, 116,  526.  Of  the  right  of  one  of  two 
contracting  parties  to  rescind  a  contract  ob- 
tained by  the  fraud,  misrepresentation,  or 
deceit  of  the  other,  i&.,  167,  213,  221,  580. 
Of  the  right  to  rescind  a  contract  of  betroth- 
ment  by  reason  of  the  misconduct  of  either 
party,  581,  or  the  fraudulent  concealment  of 
circumstances  material  to  be  known,  582, 
583.  Of  the  right  to  recover  money  paid,  or 
the  price  of  things  sold,  or  of  work  and  ser- 
vices done  xmda  a  special  contract  which  has 
been  rescinded,  213,  229,  234,  235  Reco- 
very of  deposits  paid  to  auctioneers,  427.  See 
Countermand. 

RESOLUTIONS  of  committees  or  companies 
authorising  things  to  be  done,  effect  of,  186, 
137.     Stomp  thereon,  ib. 

RESTRAINT  OF  MARRIAGE.  Invalidity 
of  contracts  in  restraint  of  marriage,  571. 
What  contracts  are  deemed  to  be  in  restraint 
of  marriage,  ib.,  572 — 574. 

RESTRAINT  OF  TRADE.  Contracts  in  par- 
tial restraint  of  trade  valid,  176.  CuTenants 
and  agreements  not  to  practLie  a  profession  or 
trade  within  certain  limits,  ib.,  179,  190. 

RETAINER,  written  evidence  of,  admissible 
without  a  stomp,  136, 137. 

RETIRING  PARTNER.  How  to  be  exone- 
rated from  the  subsequent  debts  and  liabili- 
ties of  the  co-portoership,  500,  501.  Effect 
of  his  retirement  upon  the  rights  and  liabili- 
ties of  the  partners  inter  se,  476,  477. 

RETURNS  required  to  be  made  by  joint  stock 
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companies,  504,  505,  5S6.  By  pftrtBenhiiM 
under  letters  patent,  560,  561,  md  by  joint 
stock  banking  companies,  563. 

REVERSION,  nature  and  incidents  of,  297— 
299.  Right  to  distnun  for  rent  incident  to  a 
leTersion,  694,  695.  CoTenants  annexed  to 
a  reyenion,  298.  Effect  of  the  merger  of  a 
reversion  immediately  expectant  npon  the 
determination  of  a  term  of  years  on  the  rights 
and  liabilities  incident  to  stieh  reversion,  299, 
695.  Assignment  of  reversions,  90,  91,  298. 
Rights  and  liabilities  of  the  assignee,  298 — 
802,  695.    See  AtsignmetU, 

RBYBRSIONART  sStATBS,  298.    See  i2e- 

> 

RSYOGATION  of  Uoense,  86-89,  of  deU- 
very  order,  51,  54,  64—68,  and  of  drafts 
and  orders  for  the  payment  of  money,  814~- 
817,  of  loan,  856,  of  agent's  anthori^, 
895,  402,  500.  of  a  deposit,  885 — 888. 
See  Stakeholder,  Countermand, 

REWARD,  promises  of  for  procnring  evidence 
or  information  for  the  conviction  of  a  felon,  28. 
Right  of  action  on  snch  promise,  29.  Offiars 
of  reward  for  the  recovoy  of  lost  property, 
756,  757. 

ROBBERY,  loss  by,  771.  When  it  coniti- 
tntes  an  answer  to  an  action  for  the  non- 
delivery of  goods  aocording  to  contract,  722, 
794,  802,  809,  824.  When  it  does  not 
amount  to  a  defence  to  such  an  action,  780  — 
738,  795,  806.  Of  the  distinction  in  the 
Roman  bw  between  a  loss  by  robbeiy  and  a 
loss  by  theft,  778.  See  Oarrien,  Batt- 
mentt, 

SALE,  contracts  of,  40—84.  Executory  eon- 
tracts  for  the  purchase  and  sale  of  goods  and 
chattels,  tb,,  100—106,  754.  Authentication 
thereof  by  writing  when  neoessary,  70—80, 
114 — 116.  Exemption  from  stamp  duty, 
126—128.  When  the  right  of  property  and 
the  risk  of  loss  pass  by  the  bargain  but  not 
the  right  of  possession,  41—45.  Payment  of 
the  purchase-money  and  deliveiy  of  the  thing 
sold,  41,  are  mutual  and  eoncnrrent  acts,  «6., 
202,  unless  credit  has  been  given,  t6.,  208. 
Yendor's  right  of  lien  for  the  purchase-money, 
42,  50.  Contracts  for  the  making  or  manu- 
focture  and  sale  of  goods  and  chattels,  45. 
The  vendor's  right  of  action  for  the  price  and 
for  non-acceptance  of  the  thing  sold,  46.  The 
purchaser's  right  of  action  for  the  non-deli- 
very of  the  subject  matter  of  the  sale,  47.  Of 
the  time  within  which  the  contract  must  be 
fulfilled,  47.  Avoidance  of  the  contract  by 
the  fraud  or  deceit  of  the  purchaser,  50.  In- 
solvency or  bankruptcy  of  the  purchaser,  50 
— 69.  See  Stoppage  in  Trantiti^  Consum- 
mation of  the  contract  by  actual  delivery  of 
the  thing  sold,  58.  Actual  and  constructive 
delivny  to  and  possession  by  the  purchaser, 
05—69.  Bifoet  of  a  part  delivwy  of  goods 
sold  under  an  entire  contract,  56.    Transfer 


by  bai  of  lading,  61,  62.  Transfer  by  ddi- 
very  orders,  62—66.  Sale  by  a  bailee  or 
wningfol  possessor  of  goods,  68.  Coloorable 
sales  to  defraod  cxediton,  69.  How  for  a 
contract  of  sale  must  be  executed  to  dispense 
with  a  written  memonoidam,  71.  Aeeept- 
anee  and  receipt  of  the  thing  sold  within  the 
meaning  of  the  statute  of  frauds,  71 — ^78. 
Part  aoceptance  and  receipt,  78,  79.  Earnest 
and  part  payment,  79,  80.  Requisites  of  the 
written  memorandum  of  a  contract  of -sale,  80 
— 84.  Letters  and  detached  writings  evi- 
dencing the  contract,  81,  82.  Broken  bought 
and  sold  notes,  82, 83, 264,  265.  Signatoze  to 
the  memorandum,  88,  84.  Implied  contracts 
of  sale,  217-219.  Sale  with  aU  fisolts,  290. 
Implied  promise  to  sell  the  articles  deaoibed, 
221 — ^226.  Conditions  of  sale,  interpsetataon 
and  effect  of,  76.  See  Rtaky,  Vmdon  and 
Purchaeere,  Crepe.  Timber,  Scrip,  Simnt. 

SALE  OF  LAND.  See  BeaUy,  Vendon  amd 
Purekaaere, 

SALYAOE,  payment  of,  789.  Qoiertl  mka 
regnkting  the  amount  to  be  paid  by  the 
owners  of  goods  saved  by  shipwreck,  790, 
791. 

SAMPLE,  sale  by,  79,  221,  222.  The  bulk 
must  correspond  with  the  sample  at  tke  time 
of  the  sale,  ti.  Bflect  of  ktent  defects  un- 
known to  the  vendor  preventing  the  balk 
from  corresponding  with  the  sample  at  the 
time  of  delivery,  228.  224.  When  the  ae- 
ceptance  of  a  sample  is  a  part  aooeptanoe  of 
the  thing  sold  within  the  statute  «f  frauds^ 
79. 

SATISFACTION.  Payment  of  £5  no  ml^ 
fection  of  an  admitted  debt  of  £10,  22.  AKter 
if  the  amount  of  the  debt  be  dispndbed  and  the 
smaller  sum  is  paid  in  satis&«^an  and  dis- 
charge of  a  doubtful  or  disputed  daim,  82. 

SCRIP.  Executory  contracts  for  the  sale  and 
purchase  of  scrip,  541 — 548.  Stamp  thereon, 
526,  548.  Implied  warranty  on  the  part  of 
the  vendor,  542.    See  Skartt. 

SEALING  of  written  contracts,  effect  ei,  10, 
162.    Sealing  of  deeds,  2,  9. 

SEAMEN'S  WAOBS,  right  of  action  for,  195. 
Duties  of  seamen,  28.  Effect  of  pcomiae  to 
pay  them  money  for  increased  exertions  during 
a  storm,  ib, 

SEAWORTHINESS.  Implied  wamaty  of  on 
the  part  of  a  shipowner  who  chartcB  or  fets 
his  vessel  ready  manned  and  equipped  fee  a 
voyage,  719,  or  who  effects  an  insurance  upon 
the  vessel  or  cargo,  210. 

SEPARATE  MAINTENANCE  to  a  manied 
woman,  effect  of  npon  the  husband's  liability, 
617—621,685,686.    Seeiriw6«uL 

SEPARATION  DEEDS,  621.  Covenants  by 
the  husband  to  permit  the  wife  to  live  sepa- 
rate from  him,  622.  Separation  deeds  not 
pleadable  in  the  RrelesiasHcal  Conrt  as  a  bar 
to  its  proceedings,  622 ;  bat  asay  be  given  a 
evidence  to  show  cruelty  and  misconduct  on 
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the  part  of  the  huahand,  623.      Sepaxation 
deed«  founded  on  the  cruelty  and  nuBcondnct 
of  the  hushand,  628,  624. 
SBPAEATION  OP  HUSBAND  AND  WIFE, 

621.  Separation  by  mutual  consent,  621, 

622.  Effect  of  such   separation,   623—636. 
See  Separatum  Deeds,  Divorce,  Husband* 

SBPARATB  USfi.  See  Separale  Maintenr 
ance. 

SEQUESTRATION  in  the  Roman  kw,  837. 
Liiibility  of  the  sequestrator,  ib. 

SERy AN  T.     See  Master  and  Servant, 

SERVICE,  implied  promise  in  respect  of,  21 4. 
Senrice  with  relations,  214,  738,  7d8.  See 
Htriiw  and  Service- 

SETTLEMENTS.  Promises  of  settlemento  in 
consideration  of  marriage,  585.  Authentica^ 
tion  of  such  promises,  586.  Contracts  in 
fraud  of  settlements,  587 — 589.  Ante-nup- 
tial settlements,  590.  Secret  settlements  by 
women  who  are  betrothed,  in  fraud  of  their 
intended  husbands.  590 — 592.  Post-nuptial 
settlements,  592.  Their  validity  as  against 
subsequent  purchasers  of  the  settled  property 
and  against  creditors,  593  —  595.  Settlement 
of  property  on  the  wife  and  children  of  a 
marriage  in  a  deed  of  separation,  626.  See 
Separation  Deeds, 

SBVER/kNCE  of  fixtures  from  the  freehold, 
679,  670.  Seyerance  of  timber  and  growing 
produce,  92.  Effect  of  contract  for  the  seve- 
ranee  of  things  from  the  freehold  and  the  sale 
of  them  as  chattels,  tb. 

SHAREBROKER'S  right  of  action  against  his 
principal  for  money  expended  in  executing  the 
orders  of  the  latter,  229.  Also  for  the  reco- 
very of  money  received  and  paid  over  to  the 
latter  on  a  sale  of  foiged  shares  and  spurious 
securities  intrusted  to  him  to  sell,  and  which 
money  he  has  been  obliged  to  refund  to  the 
purchaser,  ib,  General  duties,  obligations, 
and  liabilities  of  sharebrokers  to  their  princi- 
pals, 210,  211,  767.  No  implied  warranty 
of  t^e  genuinejiess  of  scrip,  shares,  or  securi- 
ties which  merely  pass  through  their  hands  in 
the  exercise  of  their  calling  in  the  share 
market,  541,  542.  Undertakings  by  brokers 
that  a  third  party  shall  deliver  shares  by  a 
particular  day,  543,  need  not  be  in  writing  if 
the  third  party  is  not  responsible  upon  such 
undertakinff,  ib.  Admissibility  in  evidence  of 
the  rules  of  the  stock  exchange,  526. 

SHAREHOLDER,  right  of  action  oU  for  the  re- 
covery of  deposits,  511^515.  Liability  of 
for  calls,  527—529, 548,  549,  564, 565.  See 
CeUU,  liiability  of  shareholders  after  com- 
plete reflistiation,  529—533.  Execution 
against  shareholders,  533.  Contribution  be- 
tween them,  534.  See  Railway  Companies , 
Partnerships  under  Letters  Patent,  Joint 
Stock  Banking  Companies,  Sliares,  Tranters, 

SHARES,  sales  and  mortgages  of.  when  illegal 
and  void,  506,  507.  Of  the  sale  of  shares  in 
completely  registered  joint  stock  companies^ 


526,  527|  and  provisiorally  registered  rail- 
way and  parliamentary  works  companies,  507. 
Shares  in  such  companies,  are  not  interests  in 
land,  93.  Nor  are  they  goods  and  chattels, 
ib.  Executory  contracts  for  the  sale  and  pur- 
chase of  shares  therefore  need  not  be  in  writ- 
ing, ib,  liut  if  put  into  writing  they  must  be 
stamped,  526,  541.  When  they  may  be  ful- 
filled on  the  part  of  the  vendor  by  a  tender  of 
letters  of  allotment  of  shares,  541.  When  the 
purchaser  must  tender  a  deed  of  transfer  to 
the  vendor  for  execution,  93,  526.  The  pur- 
chaser's name  must  be  inserted  in  the  transfer 
deed  prior  to  its  execution  by  the  vendor,  9. 
^et  Trooper  Deed,  Of  the  time  within  which 
the  conUact  must  be  fulfilled,  526.  Implied 
promise  or  warranty  on  the  part  of  the  vendor, 
543.  Of  the  duty  of  the  latter  to  procure  the 
assent  of  the  directors  if  such  assent  is  essen- 
tial to  the  validity  of  the  transfer,  526.  Of 
the  liability  for  calls  made  whilst  the  contract 
is  executory,  527.  No  implied  promise  on  the 
part  of  the  purchaser  to  indemnify  the  vendor 
against  calls,  ib.  Of  the  registration  of  deeds  of 
transfer  of  shares  in  completely  registered  joint 
stock  companies,  525.  And  in  railway  and 
parliamentary  works  companies,  547.  And 
joint  stock  banking  companies,  568.  Pur- 
chaser not  entitled  to  dividends  or  profits  until 
such  registration  has  been  effiected,  525,  547. 
Transmission  of  shares  by  marriage,  death, 
bankruptcy,  &c.,  547,  563.  See  Shareholder, 
Calls,  Joint  Stock  Companies, 

SHERIFFS'  OFFICERS,  extortion  by,  282. 
Liability  of  for  excessive  and  illegal  chaiges, 
233.  And  excessive  levies  upon  Uie  gooda  of 
debtors,  284. 

SHIP,  executory  contracts  for  the  purchase  and 
sale  of,  220,  221,  222.  Bill  of  sale  of,  204. 
Registry,  ib.  95,  779.  Letting  and  hiring  of 
ships,  719—723,  777.  Repairs  to  ships,  196, 
216,217,224.  Building  of  ships,  200.  See 
iSSo^  Taskwork,  Ship-master,  Charterer,  Sea- 
worUaneu,  Part  owners. 

SHIPMASTERS.  Of  the  authority  of  the  ship- 
master to  order  repairs  and  supplies  for  his 
vessel  and  to  borrow  money  on  the  credit 
of  the  shipowners,  403, 404.  See  Shipowners, 
Liability  of  the  shipmaster  for  the  payment 
thereof,  420.  Liabilities  of  shipnmsters  as  cai^ 
riers.  793. 

SHIPOWNERS,  of  the  right  of  action  of,  for 
freight,  780,  782.  783,  184, 191.  When  the 
periormance  of  the  voyage  is  a  condition  pre- 
cedent to  the  payment  of  freight,  186.  Cove- 
nants and  promises  to  pay  freight  at  specific 
periods  without  reference  to  the  completion  of 
the  voyage,  202—204,  780.  Performance  of 
covenants  to  sail  "  with  the  next  wind,"  or 
"  with  the  first  convoy,"  not  a  condition  pre- 
cedent to  the  liability  for  freight  for  a  voyagp 
actually  performed,  190,  191.  Covenants  to 
provide  return  cargo  and  pay  freight  thert- 
for,  191,    192.     £iterpretation  of  covenanti 
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and  agreenienU  to  losid  a  complete  eau^  and 

Eij  freight  at  ao  mach  a  ton,  197,  78l,  782. 
I  ABILITIES  qf  Skipovnen,  403,  777.  See 
Charter  Party,  Carriers,  Of  the  anUiority  of 
the  shipmaster  to  order  repain  and  supplies 
and  borrow  money  for  the  nse  of  the  vessel  on 
the  credit  of  the  owners.  402  —404.  Inability 
of  the  shipmaster  and  shipowner  to  ciitun- 
icribe  this  general  authority  by  private  agree- 
ment, 408.  779.  Liabilities  of  shipownen  as 
earrien  for  hire.    See  Carriert. 

SHIPPING  NOTB.  nature  and  eflect  of,  61 

8H0BMAEERS,  rights  and  liabflitaea  of,  761 
—772.     See  Tathcori, 

SIGNATURE,  what  is  a  sufficient  signature 
within  the  statute  of  frauds.  88,  84, 117,118. 
And  the  stetate  9  Geo.  4,  c  14 ;  95,  868. 
869. 

SIMPLE  CONTRACTS,  1—4,  17—39  Of 
the  requisites  of  simple  contracts,  17 — 20.  Of 
the  consideration  necessary  to  support  them, 
20 — 89.  See  Contideraium  Simple  con- 
tracts founded  on  mutual  promises,  88 — 36. 
Of  the  assent  of  the  parties  to  the  contract,  37, 
38.  Of  the  right  of  action  on  simple  contracts 
and  the  parties  to  be  made  plaintifis,  244.  Of 
the  maxim  that  the  consideration  must  move 
from  the  plaintiff,  245 — 251.  Of  the  number 
of  the  plaintifi,  273.  Joint  and  separate 
rights  of  action  upon  simple  contracts.  273 — 
298.  LiABiLiTiBS  upon  Simple  Contraet*. 
874 — 391.  Liabilities  of  persons  who  con- 
tract on  behalf  of  third  parties,  376,  877. 
Promises  and  undertakinn  by  one  person  on 
behalf  of  another.  378.  Liabilities  on  bills  of 
exchange  and  promissory  notes  expressed  to 
be  act-  p'ed,  made,  or  indorsed  on  behalf  of  a 
third  party,  381.  Liabilit*e4  of  persons  who 
contract  as  trustees,  commissionen,  &c.  383. 
Liabilities  of  managing  committees  of  clubs, 
eleemosynary  institutions,  &c.,  885 — 887. 
Nonliability  of  subscribers,  385.  Joint  and 
separate  liabilities  upon  simple  contracts,  878. 
Sm  Parties  to  Actions,  Consideration,  Ma- 
noffement.  Provisional  ComtniUeemen, 

SKILL.  Implied  promise  on  the  part  of  work- 
men and  professional  men  to  use  competent 
and  reasonable  skill  in  the  exercise  of  their 
several  callings,  210—212.  Their  liability 
cr  eontraelu  for  neglecting  so  to  do.  767— 
769, 770. 

SMII'US,  general  duties,  obligations,  and  liabi- 
Inlities  of,  211,  212.  766.    See  Taskwork, 

80UGIT0&.    See  Attorney,  Agent 

BPBCIALTT  CONTRACTS.    See  Deeds. 

SPORTINO,  right  of,  86.  Agreement  for,  85 
— 89.  Of  the  authentication  and  legal  ^R^ 
of  a  srant  or  license  to  shoot  over  a  manor,  or 
to  fiin  in  the  waters  thereof,  t A. 

STACKING  COALS,  liberty  of.  89. 

STAGE  COACH  PROPRIETOR.  See  Car- 
riers,  Coach  Proprietors,  Partners. 

STAKEHOLDERS,  liabilities  of,  835.  Liabi- 
lities of  anctioneen  boiling  deposits  as  stake- 


holden,  427.  Liabaity  of  the  stakeboliler  to 
refund  money  deposited  in  his  hands  to  sbide 
the  event  of  an  illegal  wager  or  an  iOegBl  cdo- 
tract,  235,  286.  Revocation  of  the  ltsk^ 
holder's  authority  when  the  deposit  hsi  bees 
made  in  pursuance  of  a  valid  contact,  or  to 
abide  a  lawful  event,  835.  Deposit  flttde  by 
two  persons  cannot  be  revoked  by  one  of  thca 
alone,  ib.  Of  the  duty  of  the  stakeholder  to 
retain  the  deposit  until  the  event  hsi  bsp- 
pened«  or  his  authority  has  been  revised  by 
the  joint  act  of  aD  the  parties  to  the  deponi 
835—837.  Of  the  power  of  the  stakeboldcr 
to  compel  adverse  claimants  to  intetplesd  ssA 
establish  their  right  to  the  deposit,  836.  SS7. 
See  Deposit,  BaUmenU  withoui  Bewerd. 

STAMPS  on  deeds,  11. 119.    On  shaple  eos- 
tracts  and  agreements,  120—142.    Stsapi  oo 
btUs  of  exchange  and  money  orders,  ISO— 123. 
Money  orden  incapable  of  being  stusped  u 
bills  of  exchange,  drafts,  or  orden,  121, 122. 
Stamps  on  promissory  notes,  123^125.  Wbat 
are  promissory  noies  within  the  meaniof  d 
the  stamp-act,  128 — 125.    Stssops  on  kam, 
119.    Stamps  on  agreements,  126.   Wbstsit 
agreements  within  the  meaning  of  the  stn^- 
act.  125.    Of  the  exemption  fixaa  Stmpdntf 
in  fiivour  of  contracts  for  the  sale  of  goodi  md 
chattels,  126, 127 ;  and  agreements  vndcr  tke 
value  of  20^.,  129,  130.     Stamps  on  foinai- 
tees,  128,  129  ;  and  on  eontiaeto  for  tbe  pu^ 
chase  and  sale  of  reahy,  129 ;  sod  of  Teini  or 
beds  of  coal,  growing  crops,  timber,  fixtnics, 
&c  129.     Of  the  stamp  to  be  affixed  to  ktten 
and  detached  writings,  oonstitatiiv  so  sfte- 
ment,  131 ;  and  on  printed  papcn  sod  sdver 
tisements,  132.    Bare  admissions  sad  sdaow- 
ledgments  not  amounting  to  evidence  of  s  con- 
tract, and  not  requiring  a  stamp,  132--186. 
Bare  Ucenses  and  authorities  not  re^orings 
stamp,   136  —  188.     Of  the  staaipi  to  be 
affixed  when  there  are  several  distinct  eon- 
tracts   on   one    sheet    of  paper,   138,  139. 
Altering  and  re- stamping  contnets,  1S9,  IM. 
Of  the  stamping  of  contnets  ifter  t^^*" 
been  made  and  executed.  140,  141.   Of  titf 
stamping  of  receipts  within  onecskndsrsMOti 
after  they  have  been  given,  141.   Bstifciftas 
of  mistakes  in  the  denomination  of  tbeitiapt 
used,  141,  142.    Of  the  general  «WVJ2 
from  stamp  duty  in  the  case  of  lesM  it  s  n» 
rent  under  5/.,  and  of  contnets  ftr  the  wd 
hibourers,  artifieera,  and  raenia]  serrasti,  and 
agreements  between  masters  and  "''™?V7 
vessels  employed  in  ooastinff  voy^e^  »»  '^' 
ten  passing  by  the  post  betweffl  neithsnti 
and  tnden,  126 ;  and  agrsenents  fcr  «««• 
between  masten  and  mariners  in  the  »«»«>« 
ser>-ice,  126.  - 

STATUTES.  See  Bankruptcy,  Fmedt*  In- 
solvency, LimUaiionSn  Trwrfer  (if  Pre^ftfty- 

STEWARD  selling  or  letting  hnd  for  h>»  P™* 
cipal  must  sue  in  the  name  of  the  Istttf, 
259.     He  has  no  implied  autherity  to  diitBtf 
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for  rent,  690 ;  and  wben  he  ia  anned  with  a 
■pedal  authority  from  hit  employer  to  dittrain, 
he  mutt  act  in  the  name  of  toe  latter,  and  not 
in  his  own  name,  %b.  See  AgtniU^  Rteeivtr, 
Distras. 

BTIPCTLATION,  nature  and  effect  of;  in  the 
Roman  law,  8.  Its  resemblance  to  a  deed  in 
the  law  of  England,  5. 

STOCKBROKER.  See  Broker,  SharAroker, 
Agent. 

STOCK-EXCHANGE,  rules  of  when  admissible 
in  evidence,  526. 

STOLEN  GOODS,  sale  o£  See  Market 
Overt 

STOPPAGE  IN  TRANSITU,  nature  and 
effect  of  the  right  of,  54,  57.  Who  is  entitled 
to  exercise  this  right,  A,  When  and  how  it  is 
to  be  exercised,  55 ;  how  long  it  continues,  56 
—  68 ;  and  how  it  may  be  defeated,  ib.  V\  hat 
is  a  sufficient  notice  of  stoppage  in  trantitu. 
67. 

STORES,  liability  of  the  shipowner  for  the  pay- 
ment of  tne  price  of  stores  furnished  to  his 
vessel,  408.  404.  Of  the  liability  of  the  chais 
terer  therefor,  777  779;  and  of  the  ship- 
master, 420.      See  SKipoitner,  Skipmatterf 

STO  VV  A(JE,  letting  and  hiring  of,  727,  728. 

STREAMS.    See  WaJUrcowrte, 

STYLE,  old  and  new,  667,  671.  See  NtMu  to 
Quit. 

SUB- PURCHASE,  nature  and  effiect  of.  454, 
455.  Of  the  distinction  between  sub-pur- 
cbasen  and  joint-contrectois,  495, 496.  Liabi- 
lities of  sub-purchasen,  881,  882. 

SUB-SALE,    iee  Sub-vurckaee, 

SUBSCRIBERS  to  clubs,  885;  to  projected 
partnerships,  455—457;  to  joint«tock  com- 
panies, 509-520.  See  Skarefiolders,  Mar 
naaement,  Joint-Stock  Companiet. 

SUBSTITUTION.  See  liowiHan  and  Snbeti- 
tution. 

SUGGESTIO  FALSI,  effect  of,  22(^222,  407 
—412.     . 

SUPPRESSIO  VERI,  219,  418.  See/Vutufa- 
lent  Concealment, 

SURETY,  nature  and  authentication  of  the  con- 
tract of  suretyship,  95.  429.  480.  Promises 
by  one  person  to  be  answerable  for  the  debt, 
defiiult,  or  miscarriage  of  another,  98,  99— 
106.  Of  the  considention  for  such  premises, 
29 ;  and  its  disclosure  on  the  face  of  the  con- 
tmct,  107, 109.  See  Ouaranteea.  Whni  the 
promise  is  the  promise  of  a  surety,  and  when 
it  is  the  promise  of  a  principal  and  sole  con- 
tracting party,  108.  Duration  of  the  liability 
of  the  surety  upon  bonds  and  guarantees  to 
secure  the  good  conduct  of  clerxs,  collectors, 
&c.  431 — 485.  Bonds  and  guarantees  given 
by  sureties  to  firms  in  partnership,  435—488. 
Who  must  be  made  plaintiffi  in  actions  upon 
•uch  Gontiacts,  287 — 289.  Bonds  to  secure 
ihe  re-payment  of  money  advanced  to  firms  in 
partnership,  438.    Conthiuing  liabilities,  439. 
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Continuing  guarsntees,  168-440.     Guaran- 
tees to  secure  payment  of  goods  supplied  to 
the  principal,  441*.    Avoidance  of  the  contract 
of  suretyship  by  concealment  and  fraud,  442. 
Dischaxge  of  the  surety  by  the  extinguishment 
of  the  principal  obligation,  448 ;   or  by  en- 
larging the  principol's  time  for  pajrment,  444, 
445.   Right  of  action  of  thesw  ety  for  indem- 
nification from  the  principal,  445 — 447.   See 
Principal  and    Surety.      Liabilities  of  co- 
sureties, 447,  448.     See  Co-euretiet. 
SURGEONS.     Right  of  action  of,  215,  764, 
765.      LiabiUties  of,  210—212,  768,  769. 
Agreement    not  to  practise    within    certain 
limits,  178, 179. 
SURRENDER  OF  LEASES,  how  made,  90, 
91,  658,  must  be  authenticated  by  writing, 
90,  91,  unless  it  be  a  surrender  by  operation 
of  law,  658.  What  amounts  to  a  surrender  by 
act  and  operation  of  law,  658^660.    Agrea- 
menU  to  surrender,  661.    See  Landlord  and 
Tenant. 
SURVEY.     See  Taskwork. 
SURVEYOR.    Implied  promise  on  the  part  of 
a  person  who  is  employed  as  a  surveyor,  210 
— 218.  Rights  and  liabilities  of  surveyors,  ib., 
764.     Surveynn  of  turnpike  roads,  891. 
SURVIVORSHIP    amongst   joint  contnctora 
and  partners,  286.     Rights  of  the  personal  re- 
presentatives of  a  deceased  partner  against  the 
survivors  in  respect  of  the  deceased  s  share  in 
the  business,  286,  287.    Survivorship  as  be- 
tween husband  and  wife,  848 — 848,  687 — 
639.     Survivorship  amongst  executore  and  ad- 
ministratore,  862,  368.     Sun-ivorship  of  the 
liabikty  on  joint  contrscts,  882.     Discharge 
of  the  personal  representative  of  a  deceased 
joint  contractor,  ibl 


TAILORS,  right  of  action  of,  761, 762.  Liabilities 
of,  770,  771. 

TASKWORK,  letting  and  hiring  of,  758,  na- 
ture of  the  contract,  754.   Executory  contiacu 
for  the  performance  and  payment  of  work,  194, 
195 — 205.  Implied  promises  and  en^gemenU 
on  the  part  of  the  employer  214,  /59.     Im- 
plied contracts  for  the  letting  and  hiring  of 
work,  and  for  the  payment  of  the  hire  result- 
ing firom  the  actual  pcrfbnnance  of  work,  214, 
755.     Work  and  services  rendered  in  preserv- 
ing a  lost  chattel  from  destruction  and   re- 
storing it  to  the  owner,  756 — 758.     Divisible 
and  indivisible  contracts  for  the  letting  and 
hiring  of  taskwork,  759.     When  the  perfor- 
mance of  the  entire  work  is  a  condition  prece- 
dent to  payment  for  any  part  of  it,  194 — 196, 
205.     When  a  part  performance  will  give 
rise  to  a  right  to  payment  pro  tanto,    196-^ 
199,    759,    760.      See    Building    contract 
Abatement  of  the  cUim  for  the  contract  price 
when  the  work  has  not  been  fully  perfbimed, 
199—201,  765.      Destruction  of  the  work  be- 
fore payment,  effect  of,  760  >7«;3.     Eflect  of 
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Don-perfonnnee  of  work  by  a  time  tpedfied, 
198,  768.     Effect  of  a  condition  that  the  work 
18  to  bo  approved  of  before  payment,  768, 764. 
Useless  and  defeetiye  and  unskilful  work,  764, 
765.     No  beneficial  serrice,  no  pay,  193, 194, 
765,  766.     Bight  of  the  workman  to  his  hire 
in  case  the  completion  of   the  work  is  pre- 
Tented  by  the  act  of  the  employer,  204,  205. 
Dutia,  ulligationty    and  liabiliHa    of  the 
WOKKMAM,  211,  766.  Of  the  implied  contract 
or  obligation  to  do  the  work  well,  211,  212, 
707 — 769.     Liabilities  of  the  workman  in  res- 
pect of  the  preservation  and  re-delivery   of 
chattels  intrusted  to  him  to  be  dealt  with  in 
the  course  of  his  trade  or  employment,  769. 
Of  the  safe  keeping  of  the  chattel,  770.     Of 
the  re-delivery  theMof,  771,  772.    See  BaU- 
n^ents   for     fftr$,    Warehousemen^    Livery- 
8labl4-luepen,    Faetort,  Buiiding    ConiracU, 
Matter  and  Servant. 
TENANCY    FOR  LIFE,    how  created,    90, 
642,  648,  646,  647.     Effect  of  general  granu 
without  limitation  of  time,  856.     Bights  and 
liabilities  on  covenants  annexed  to  estates  for 
life,  855.    See  EiUxtee. 
TENANT,  whatamounU  to  an  agreement  to 

become,  188.  Stamp,  ib. 
TENANT  FBOM  YBAE  TO  YEAB,  who  is, 
649—^51.  BighU  and  liabilities  of.  See 
Landlord  and  Tenant. 
TENANTS  IN  COMMON,  right,  and  liabilities 
of,  805.  When  they  should  sue  severally  and 
when  jointly,  272.  273,  305,  806.  Notices  to 
quit  by  or  to  tenants  in  common,  664,  665. 
Distress  by,  690,  691. 
TENDEB,  how  to  be  made,  49,  205.  Effect  of, 
ib.,  41,  202.  Tender  of  the  price  of  goods 
■old,  47,  49.  Tender  of  work  and  services, 
205.  Tender  of  marriage,  572.  Tender  of 
rent  in  arrear  destroys  the  landlord's  right  to 
distrain,  694.  Tender  to  innkeepers  and 
common  carriers  of  the  amount  of  their  hire, 
728,  804.  Tender  of  a  conveyance  or  of  a 
transfer  deed  by  the  purchaser  to  the  vendor, 

526. 

TEEMS  OF  YEAB8,  creation  of,  90,91,642. 
See  Lease,  Assignment  of  terms.  297,-803. 
See  Estates.  Merger  of  terms  of  years  in  the 
fee,  299.    Surrender  of  term.    Bee  Surrender. 

THEFT.  Loss  by,  773.  When  it  docs  not 
constitute  an  answer  to  an  action  for  the  non- 
delivery of  goods  according  to  contract,  ib. 
802,  803, 730—738.    See  Bobbery. 

TILLAGE,  175.     See  Cultivation. 

TIMBEB,  contracU  for  the  sale  of,  92.  What 
is  considered  timber,  78, 67. 

TIME,  when  it  is  the  essence  of  the  contract,  48, 
184,  193,  760.  When  it  is  not  the  essence  of 
the  contract,  49,  191, 198,  761,  768.  Waiver 
of  time  as  the  essence  of  the  contract,  ib. 

TITLE,  implied  covenanto  and  provisions  as  to, 
S07,  208,  209.    See  Estoppel. 

TOLLS,  letting  and  hiiiiig  of,  257.  Oonstnic- 
tioB  of  tine  eoDtnwty «(.    Liability  of  toll  col- 


lectors for  exacting  exceerive  or  ilkgal  tolls, 
233,  284. 
TBADE.      See  Eestraint  of  Trade,    Ii/mU, 

Wife. 
TBANSPEB.  See  Sharu,   Letters  qfAUotment, 

Scrip* 
TBANSPEB  DEED  is  void  if  a  blank  is  kit 
for  the  name  of  the  transferee  at  the  time  of 
the  execution  of  the  deed  by  the  trauslaor, 
9,  13.  Of  the  stamp  on  transfer  deeds,  119. 
Bequisites  of  deeds  of  transfers  of  ibain  in 
joint  stock  companies,  525,  and  in  railway 
and  parliamentary  works  companiet,  54 1, 
and  joint  stock  banking  companies,  563. 
Statement  <rf  the  pecuniary  coniideniUfln  far 
the  transfer  on  the  fiice  of  the  deed.  525. 
Begistration  of  the  deed  in  the  icgiiier  of 
transfers,  ib. 
TBANSPEB  OF  PBOPBBTY  ACT.  How 
much  of  it  was  repealed,  ab  initio,  sod  how 
much  from  the  1st  Oct  1845,  90.  Ita  effect 
upon  contracts  concerning  realty,  ib-  91. 
Effect  of  the  subsequent  act  of,  8  &  9  Vict. 
c.  106. 
TBANSITUS.  See  Stoppage  in  eramda. 
TBANSPOBTATION  OP  HUSBANDS,  e&rt 

of  upon  their  wives,  343,  637. 
TBAVELLEB,  766.    See  Innieeper. 
TBEASUBEK  cannot  in  general  sue  at  com- 
mon law  in  his  own  name  for  the  leooveiy  of 
money  due  to  his  employen,  259.   See  Cell«e- 
tor,  Affent.      Treasurers    of  companies,  co- 
partnerships, and  associations   authorized  to 
sue  by  act  of  parliament,  289,  290, 560.    See 
Public  offieer. 
TBEES.  purchase  and  sale  of  trees,  92, 73, 67, 

and  the  produce  thereof,  92. 
TBUSTBES,  implied  promises  on  the  part  of 
210,  211.  Liabilities  of  when  contrsctiog  s» 
"  trustees"  on  behalf  of  the  cestuKpu  inst, 
871,  881.  883,  391,  893.  Bight  of  sction  of, 
242,  243,  256.  Effect  of  bankroptw  or  iiaol- 
vmcy  on  the  rights  and  liabilities  of  trnstees, 
822.  Trustees  of  companies  and  co^artDcr- 
ships,  286—289,  5  i7— 609— 515-519, 532. 
548.  See  Directors. 
TYTHES,  grants  of,  88. 

UNCEBTIPICATED  BANKBUPT,  caat»o 
by,  327—829. 

UNDEBLBASB  from  year  to  year  by  a  l€si« 
from  year  to  year,  651,  696.  Bight  rf^«*« 
of  such  underleaaor  as  against  his  mideriessee, 
695.  Termination  of  such  power  of  diitw* 
by  forfeiture  of  his  estate,  694,  695.  ^ 
privity  of  contract  nor  privity  of  estate  as  be- 
tween the  undericssee  and  the  originsl  iMor. 
238, 298,  299.  Underlessee  cannot  therrfow 
sue  or  be  sued  upon  the  covenantt  oontMied 
in  the  original  lease,  «.  Bee  PritiUj  ef  C«^ 
tract,  PrivUy  qf  Estate,  But  his  good«  ««l 
chattels  on  the  demised  premises  xnaj  be  dB- 

tnined  for  tent  due  to  the  ongiml  ieHor,69y« 
If  a  leswe  demiies  for  a  term  eqoal  in  dnaiioB 
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to  his  OWQ  lease,  it  u  an  assigDinent  and  not 
an  underlease,  297,  299,  642,  648. 

UNDBBLESSBE  may  be  distrained  on  by  the 
original  lessor  or  the  reTersioner.  See  Distress. 
His  occupation  the  occupation  of  the  lessee, 
710.     Holding  over  by,  %b, 

UNDBRTAKINGS  by  one  person  on  behalf  of 
another,  378—382.     See  Guarantee. 

UNDERTENANT,  liability  of,  to  a  distress  for 
rent,  699.  The  occupation  of  the  under- 
tenant is  the  lessee's  own  occupation,  710. 
See  Underlease, 

USAGE.     See  Custom  and  Usage. 

USB  AND  OCCUPATION,  implied  promise 
in  respect  of,  214.  Right  of  action  of  corpo- 
rations for,  291,  711*  Of  the  implied  con- 
tract of  letting  and  hiring  resulting  from  the 
use,  occupation,  and  enjoyment  of  property  by 
a  tenant  or  occupier  with  the  sufferance  and 
permission  of  the  landlord,  643.  Of  the  right 
of  action  for  use  and  occupation.  709.  Con- 
•tructiye  occupation,  709,  710.  An  actual 
holding  with  the  power  of  occupying  suffi- 
cient to  sustain  the  action,  ih.  The  occupa- 
tion of  an  undertenant  or  underlessee  is  the 
lessees's  occupation,  682,  683,  710.  What 
may  be  recoyered  in  an  action  for  use  and 
occupation,  710.  Use  and  occupation  by  one 
of  two  executors,  711;  or  by  an  intended 
purchaser  after  the  contract  of  purchase  and 
sale  has  been  abandoned  or  rescinded,  711, 
712.  Conversion  of  a  tortious  holding  into  a 
permissiTe  occupation,  712. 
USES  AND  TRUSTS,  14—16,  242,  243.  Of 
a  corenant  to  stand  seized  to  a  use,  14.  Of 
the  raising  of  uses  by  bargain  and  sale,  ib,, 

15.  Of   a  feofiinent  and  resulting    uses, 

16.  - 


VAULT.  License  to  make  a  rault  in  a  parish 
church,  87.  May  be  roToked  unless  it  is 
made  by  deed,  ib. 

VENDORS  AND  PURCHASERS.  The  Yen- 
dor  is  bound  to  disclose  all  latent  defects 
known  to  him,  219,  220;  and  must  do  no- 
thing to  conceal  patent  defects,  t^.,  221.  When 
htf  is  bound  by  the  representations  and  state- 
ments of  auctioneers  and  agpnts,  407—411, 
and  when  not,  169,  160.  The  vendor's  lien 
and  right  of  action  for  the  purchase-money, 
42,  46 ;  and  the  purchaser's  right  of  action 
for  the  detention  or  non-delivery  of  the  thing 
sold,  47.  As  to  the  general  rights  and  lia- 
bilities of  vendors  and  purchasers.'  See  Sale, 
Realty,  Auction,  fraudulent  Concealment, 
Misrepresentation^  Warranty,  Crops,  Shares, 
Scrip. 

VBSTRTMBN,  liabilities  of,  390,  391.  See 
Parish  Officers. 

VOLUNTARY  CONVEYANCE  when  it  is  a 
badge  of  fraud,  89,  825,  594.  Invalidity  of 
as  against  subsequent  puichaaers  and  credit- 
on,  598,  595. 


WARRANTIES  in  writing  made  on  'sales^of 
goods  and  chattels  are  exempt  firom  stamp 
duty.  126, 127,  128.  But  when  they  relate  to 
the  state  and  condition  of  houses  or  realty  they 
must  be  stamped,  129.     Warranty  of  title, 
207,  208,  209,  681.    Of  the  construction  and 
interpretation  of  express   warranties,  166— 
168.     Of  the  distinction  between  a  warranty 
and  a  simple  commendation    of   wares  and 
merchandize,  167,  168,  or  an  expression  of 
opinion  upon  their  supposed  attributes   and 
qualities,  410.      Representations   and  state- 
ments concerning  facts  which    lie  as   much 
within  the  knowledge  of  the  one  party  as  the 
other,  ib.     Oral    warranties  inadmissible   in 
evidence  when  there   is  a  written  contract, 
159, 160,  unless  the  warranty  amounts  to  a 
fraudulent   misrepresentation   rendering    the 
contract  void  on  the  ground  of  deceit,  145. 
Implied  warranties  on  sales,  219,  222—226 ; 
and  on  the  letting  and  hiring  of  furnished 
lodgings  and  apartments   and  chattels,  718, 
720,  724,  725.      Warranties  by  agenU  in- 
trusted to  sell  goods  for  their  principals,  408, 
409.     When  an  agent  intrusted  to  sell  goods 
is  clothed  with  an  implied  authority  to  war- 
rant, ib.     The  principal  is  not  permitted  to 
profit  by  the  misrepresentation  or  deceit  of 
nis  agent,  410,  411. 
WARREN.   Grants  of  right  of,  must  be  made  by 
deed,  86 — 89 ;  or  they  are  mere  licences  re- 
vocable at  the  pleasure  of  the  grantor,  t&.   See 
Sporting. 
WAGERS,  nature  and  definition  of;  168.    Now 
rendered  illegal  and  void,  169.     Money  won 
upon  a  wager  cannot  be  recovered  by  action 
at  law,  169. 
WAGERING  POLICIES  of  insurance,  illegaUty 

of,  168, 169. 
WAGES,  agreements  for,  exempt  from  stamp 
duty,  126.     Payment  of  wages,  742 — 745. 
Presumption  of  payment,  744.    Payment  of 
wages  to  apprentices,  751.     Wages  of  seamen, 
195.      Forfeiture  of  wages    by    misconduct, 
743.     Effect  of  the  bankrupty  of  the  master 
on  the  servant^s  claim  for  wages,  ib.     When 
the  value  of  things  lost  or  broken  by  the  ser- 
vant may  be  set  off  against  his    claim  for 
wages,  t5.      See  Hiring  and  Service,  Task- 
vork. 
WAIVER   of   notice   to  quit,  675,  of  a  for- 
feiture, 657. 
WAREHOUSEMEN,   general    duties,    obligar 
tions.  and  liabilities  of,  769—771-     Of  the 
safe  keeping  of  goods  intrusted  to  them  to  be 
kept  for  hire,  772.     Loss  by  robbery  efiect  of, 
773.     Loss  by  secret  theft,  ib. 
WARNING  and  notice  to  leave,   747.      See 

UiriM  and  Service. 
WASTE,  liability  of  tenanU  and  lessees  for, 

714—717. 
WATERCOURSE,  grant  of.  to  bo  irrevocable 
must  be  made  by  deed,  86 — 89.      If  it  is 
made  by  simple  contract  it  may  be  recalled, 
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and  am  amount  only  to  an  agreement  to 
make.a  grant,  ib.  Of  the  implied  ooyenant  for 
quiet  enjoyment  ratultmg  firom  a  giant  under 
■eal,  207. 

WAT,  granU  of  righti  of,  86.  Implied  cot»> 
nant  on  the  part  of  the  grantor,  207. 

WHA£FINOEB8,IiabiUtietof261,774.  Un- 
dertakings and  agreements  by,  129,  180. 
Stamp,  & 

WIDOW,  848.  Of  the  right  of  action  of  upon 
oovenants  annexed  to  frnhold  and  leasehold 
estates  holden  by  her  deceased  husband  in 
her  right,  846,  and  for  the  recorery  of  arrsars 
of  rent  of  such  estates  accruinff  due  in  the 
lifetime  of  the  husband.  846.  Of  the  widow's 
right  of  action  upon  bonds  and  oontradi 
under  seal,  and  simple  contracts  entered  into 
with  her  alone  or  with  her  and  her  husband 
jointly  during  the  coTertore,  847.  Waiver 
by  the  widow  of  joint  contmcts  made  by  her 
and  her  husband,  847.  Of  the  widow's  right 
to  her  unrecoTered  choses  in  action,  887.  848. 
Liability  of  widows  on  contracts  made  by 
them  before  their  marriage,  687,  688,  and 
upon  contracts  made  after  the  death  of  the 
husband,  689. 

WIDOWER.  Of  the  right  of  action  of  a  widower 
upon  coTenants  running  with  his  deceased 
wife'%  estates  of  inheritance,  848.  When  the 
heir  at  law  of  the  wife  ought  to  sue,  and  when 
the  widower  upon  such  coTonants,  844.  Of 
the  widower^s  right  to  the  administration  of  his 
deceased  wife  s  personal  estate  for  his  own  use, 
845,  846. 

WIFE,  right  of  action  of,  in  the  name  of  her 
husband,  342.  Cannot  sue  in  her  own  name 
without  the  husband  during  the  coverture,  841, 
842.  When  she  may  be  joined  as  a  co- 
plaintiff  with  her  husband,  836—840.  See 
Fim4  Covirt  executrix.    Wife's  right  of  action 


as  a  widow  when  the  coverture  is  sumeodBd 
by  the  temporur  transportation  of  the  bu- 
bond,  842.  Or  when  he  u  ehUiUr  siortvsi 
under  sentence  of  trsosportation  for  life,  S48- 
Of  the  legal  presumption  of  the  death  of  ^ 
husband  alter  loitg  absence,  %b.  Of  the  fight 
of  action  ex  contractu  of  widows,  846--iS48. 
See  Widows.  Wife's  exemption  from  lU 
liability  upon  contracts  made  by  her  dniiig 
the  coverture,  686.  See  Covertvre.  She  mj 
be  sued  and  taken  in  execution  together  whh 
the  hosband  in  respect  of  her  debts  sml  cso* 
tracts  before  mamage,  609,  610.  Dischufe 
of  the  wife  out  of  custody,  609.  SeriTalof 
her  liabilities  as  a  feme  sole  after  the  deeth  of 
her  husband,  689.     See  Widows. 

WILL,  interpretation  of,  146, 149, 150. 

WITNESS,  promise  to  pay  money  to,  in  coad* 
deration  of  his  attending  to  give  evideneo,  22, 
758. 

WORE  AND  SERVICES,  contncti  for,  193 
—205,  214—217,  758-776.  Nsture  ad 
requisites  of  the  contract,  25^  26, 737.  On- 
tuitous  servioea,  214.  Honorsry  emplofiiieDU, 
758.  Letting  and  hiring  o(  work  sad  lerriccs, 
194.  217,  786.  Non-perfbrmance  of  vork  br 
a  time  specified,  198,  758.  See  Taskwork. 
Hiring  and  Service. 

WRITING,  when  neeessary  for  the  legsl  so- 
thentication  and  proof  of  contncta,  70, 91— 
95,  and  the  ratification  of  contracts  snd  pro- 
mises, 95,  868—871. 

WRITTEN  CONTRACT,  effect  of,  25.  It 
cannot  be  altered,  contradicted,  or  varied  hj 
oral  compacts  or  agreements,  159,  but  it  any 
be  avoided  by  oral  evidence  of  iti  hsving 
been  obtained  by  fraud,  misrepresentatiaB,  « 
deceit,  145.  See  Simple  Coninut,  Dtsi 
Stamper 
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